GENERAL ACCOUNTING OFFICE 


DECISIONS OF 
THE COMPTROLLER GENERAL 
OF THE UNITED STATES 


. 


VOLUME 3 
JULY 1, 1923, TO JUNE 30, 1924 


J. R. McCARL 


Comptroller General 


LURTIN R. GINN 
Assistant Comptroller General 


wy 


WASHINGTON 
GOVERNMENT PRINTING OFFICE 
1924 





ADDITIONAL COPIES 
OF THIS PUBLICATION MAY BE PROCURED FROM 
THE SUPERINTENDENT OF DOCUMENTS 
GOVERNMENT PRINTING OFFICE 


WASHINGTON, D, C 
AT 


$2.25 PER COPY 





US. 2 


LIST OF CLAIMANTS, 


Adams, Boardman C......- 
Admiral Oriental Line 
BR Ce wesestncne ° 
Aeromarine Plane & Motor C 0. (Ine. ae 
A. G. Manufacturing Co............- . 377 
Alaska, Governor of -- : seaials 372 
Alaskan Engineering c ommission........-. 19 
Alaska Transfer Co 920 
es BN ne ccunnkb sidcacnakbcnnne 44 
Alexander, Sam... i eles saath 224 
pS CEES eine iplelgcal 91 
Allen, Albert M_. ; niecinsbaiens | ee 
Allen, Joseph H -. A eunain 479 
Amack, F. W stent), 
Amarra, Asuncion Allin as aoe 132 
Ambridge, 8. S__-- — 
American and British Claims Arbitration. 785 
American Battle Monuments Commission. 892, 894 
American Bromine Co 
American Bureau of Shipping 
American Commission Co.................. 274 
American Metal Co . 224, 386 
American Occupational Therapy Association 884 
American Power Boat Association........... 630 
American Railway Express Co.... 137, 182, 265, 794 
American Vocational Institute 
Amussen, Theodore 8 
Andrews, B. W 
Angle, J. B 
Antares, U.8.S 
Arnold, Alonzo.........-- 
Arnold, John Knox i 
Asiatic Petroleum (Ltd.).................... 
Asing, William L.........-- mdpennd «tae 
Atlantic Coast Line Railroad Ce 0 
Attorney General 

104, 289, 312, 438, 443, 493, 748, 759, 945 


Banner Publishing Co 
Barber Asphalt Co 

Barker, Medora F 

Barker, Zachariah Alvin... 
Barnes, A. W 

Barnitz, Richard B 


Bauerschmidt, Gerald..........-.-. 
Beauchamp, Cary J...........---. 
Beaumont, George B 

Benevolent and Protective Order of Elks.... 


Geb 


y.3 
ETC. 


Bennett, W. R..._._.. 
Bennie, Crawford . 
Bequette, James C 
Bethlehem Shipbuilding C orpor: tien. 
Bethune, J. F 

Blackwell, Francis X. 
Blanks, H. B_..... 
Bledsoe, Harry D- 
Bledsoe, E. P...-. airataanncntialileniae 
Blow, William....._.- 
Boehler, Edwin C_. 
Boschen, Fred W . -. 
Boubreaux, Arthur A-.- 
Sy 
Bradburn, Washington 
Braggs, Eva 

Braggs, John Andres 
Braveman, Adolph D 
Brazos, U. 8.8 

Brewer, L. P_-- 

Brewer, Samuel B_. 
Bridgeport, U.S. S_. 
Bristow, Samuel Marxwell 
Brooks, Frank R_-.--- ‘ 
Brotherson, Graham G.- 
Brown, Charles J__.._. 
Brown, Henry R-. 
Brown, Merritt E_. 
Brown & Hawkins 

Brunn, Robert... 

Bullard, Allan B 

Burke, John F... 

Burns, Lillian.............- 
Burns, W. T ...- 

Busse, Felix A -- 

Byers, George 

Caden, Henry... -. a 
Capital City News Co---. 


Celler, James W _. eae 

Central Georgia Railway 

Channing, Joseph 

Chase, R. D.. . 

Chatham & Phenix National Bank. 

Chaumont, U. 8. 8. S easlennasinen 91 
Chicago Ordnance Salvage Board... 586 
Chicago Purchasing Co - 649 
GD TRI i cncttewnesichomsevccawuse 

Chief of Engineers 

Chippewa Indians 

Cipperly, Clark 

Citro Chemical Co 

City National Bank of Tuscaloosa, Ala 








IV 





LIST OF CLAIMANTS, ETC, 








Page. 
Civil Service Commission, president -- ....- an No nd a acemmeisnbese 440 



















































































Clark, Joseph J- at eieades tas ede ST: tn scone sestinimantwensedtodaaiws 142 
CIT o.oo co cacanbensnente 319 | Erdman, R. P.___...-- i ea 25 
Claueman, Herry....-...........-.- aoe el Sr 389, 706, 827 
Clausman, William .-._..........-...- .... 434 | Favorite, J. H.. asd iedeeeaiinat . 870 
Coal Commission, U.S__........-------- 123 | Federal Farm Loan Board. i Ra ak a 84 
Colbert, W. C_.____- ae _..... 156 | Federal Power Commission, chairman..... 491, 801 
SD eo on an dunno eeebuash™ 109 | Federal Reserve Board, Governor. _..-. 190, 468, 658 
Colorado, Wyoming & Eas 118 | Fidelity & Deposit Co. of Maryland......... 636 
NII IND GE  ,  c emkenageke 0 0 SE ID EE innenicnccantvspcodenceeoeses 585 
Colwell, Hobert............................. 775 | First Corps Cadets of Boston 393 
SED cctincececcscs : .. 776 | Fisher, Alvan........ 78 
Commercial Scout, 8. S ace aoe 7 empepen, Conte F.. .. onc vwiceccecccacce 363 
Conestoga, U. 8. 8..........-- = _ 480 | Foley, Wm. Henry ease castnepececcen ee 
Congress Building, Savannah _ 356 | Ford, Herbert L. ede eetnckeses ae 
Coniff, Robert E_..........--- skeen | WOE tee, oa... cere eaeded 653 
a _... 733 | Ford-Craig Ranch _ 569 
Cornwell, Max E..._........-- oe ee oe 160 | Ford Garage.........- 986 
Corsey, William G_.__....... Bo ae 794 | Foreign and Domestic Commerce, Bureau of. 82 
Costanso, Peter...........-. Pas 377 | Fort Totten Indian School Jdvcdttentcce te 
Costanzo, Rosario --__- se ea ee ce Seeke ide cia nn Sale Paina Te 
Cragun, Dresden J__.._.........--- ee ee ee 8) I ici nitceboniscicecsinewesen . 4% 
TNE eee en Ciena eum SS ID DR ccisinccnbucncecskcvececepaus 544 
Crofut, George H_._.- ee EL ek ee an eee 913 
Crossman, Livingston D..__............---- 966 | Gabryelewicz, Edmund_-.__..-.....--.....-. 688 
nn met 781 | Gamba, Joseph....._. . scediehees 211 
CE, Ws Plc. none---.. Be eed EE LPL ASU ceabceebete oe cedcesecaeceaueues 497 
SN ee awese 3 so. a tee, Ce ereeeh:. <3... 
NE ID asc ccianinncoseenceonuanemes ie sn II GP ion ecocceveceoce 40 
Dameron White Co. (Lt 1. Raa ate eee eas nO in Le eeanane 984 
ee embers OE . . occ ccnncsecncawe OS Ys a a a aa ee en 505 
A on eotieaenenn re I Miia canwusbnessuccnecessec 75 
NS 2k SS ckeneneenence General Motors Truck Co. pee heechesce eee 
Davidson, Samuel L - _.---------------- 810 | General Supply Committee. .............- 606 
Davis, Grover C ___.... sand 290 | Georgakis, Zenophon............-......-.... 287 
Dawson, William - ie ur 661 | German Embassy, secretary of.............. 414 
Delaney, William 1. - “SP | Garis, Eomvenes  ............6..02....2.. 342 
eee, Gi. O...;.......- ‘ ; ee fl, es eh eee ri Ee 439 
DeLong, Gerard J_.__- i eas I a ee 830 
Demidoff, A. F_........-- _... 524 | Gilmer, John P-.._- vveewend a 2 
Denver, Colo., city of... ......_..- Li} ot “ARE Fr ns I Gs vcuncnresnnsweyenbbescows 420 
Denver Tent & Awning Co ek ...... 669 | Glebeman, Ritchie C. (Mrs.), née Hall.... 197 
De Silva, George. ..........-- cas EE 1 IR Racks cntecnntenercoicen se er 586 
Desmond, Leonard M-..---- tea 5 | Goetz Ice Machine Co eetbilzece Oe 
ts CA Boon canna sce . 923 | Gogin, Ernest B_._. buncdahetese’ MeO 
Detroit & Toledo Shore Line Railros j Co. . 606 | Goodwin, Chester Lee................-...... 579 
Devils Lake, N. Dak., city of.....__- cee kk, SE ee re 389 
I eos . 4% | Goaldy, J. H......... 531 
District of Columbia, Commissioners... 564,744,958 | Grady, M. R-.............-....-.---- 291 
I Os Win Scvdcvecidiidcccceccceccccccese.. Of Gente, 4.8 ewan ee tenn emia’ 566 
Dodson & Co. (Inc.), Weston. .............. 415 | Graff, David T_-. : 999 
Dolan Cottage Sanitarium -_-_-..........._. 779 | Gray, ©. E........ 100 
I rian 526 | Gray, James R..........-. 207 
Dry Branch Coal Co--- 681 | Green, Frances..........- 365 
I cis ccacecpaneesnine 711 | Green, Frank K . tal 945 
IEE bivghiicicuikcnadvaceuiagusee Sr 5) ee we a OS 
ee er ee eee sewdbe 504 | Gregory, Charles A..............-....---.... 604 
Eastern Surplus Property Sales Board__..... 374 | Geegory, Themes M...............--.....<. 953 
 GbiniicE tess ase. ccaccccccseswes Be rN ahi rmueeuennwdsicess eek Leted 829 
Eggerton, Albert S_...._- ; Secon” MEO 1) GBs Pebiilng Oo... .cscosccsccs-.2c<..... “OW 
Elks, Benevolent and Protective Order of... 103 | Gulf & Ship Island Railroad Co......._..... 615 


ee 
Ellis, Daniel E... 






Gulf, Colorado & Santa Fe Railway Co_.... 





El Paso & Southwestern System............ 618 | Gwin, Jesse H............---...--.22--2 eee 


Employees’ Compensation Commission..... 545 | Hadley, Robert................-......-.--.- 61 
Engineering Co., L. W. F 












LIST OF CLAIMANTS, ETO. 


Hammond, John Middleton_- Kinsey, A. B 
Harding, Juanita i: Knouse, R. E-- a s 
Harding, Rupert G Konstgodringsfabriks Aktiebologet 
Harlan, Joseph S Krez, Conrad A 
Harm, Pau JB-.... Kretz, George E 
Harrison, A. C... Kuehne Flavoring Extract Co., F. T.. 
Hart, Edward Kunneke, John W 
Hauck, Tobias Kunneke, Maude 
Hawaiian Dredging Co... La Belle Iron Works_----__. seca ah la 
Hayes, Joseph H : Lake Farmingdale, 8.S 
Hayward, James Russell --- a Lange, Howard Fred__. ih ecieeeei aie 
Hazlett, William A Leugtry, Otto J.....................: 
Healy, James S La Salle, Charles A... -.--- 
Hegenberger, Albert F Lawler, John J__..____. sa 
Henry Wilson, 8.8 r Lawrence, Robert Brashear -- 
Henzel, Francis : Lawwill, William S 
Henzel, Joseph. -......--- : 
Hewitt & Bros. (Inc.), C. B Leon Blum (French bark)______. 
Hibbard, Spencer, Bartlett & Co_._......-.- 4 Lerew, John W 
Hinderleiter, Annabel...................--.. 8 Levin & Son, N 
Hindle, Henry he Levy Mercantile Co., Samuel- 
His Majesty’s Stationery Oflice ; Libby, Ralph E 
Library of Congress, Librarian-- _. 
Lipfert, Franz 
Hodskins, Emma M.-.--...........----- Little, George 8. V 
Holmes, William H 33, 202, 303, Little, Laura L 
aa Lockwood, W. M 
2 ee Lofton, A. L 
Lonergan, Thomas c 


Love, George W wah 

Hugoton, 8.8 DI PEE Bivniinniccccccsusack doses 
Hukriede, T. W 5 | Lowman & Hanford Co 

Lufkin, W. W 

Lupton, Stuart K 

Lusby, J. R 
Huntington State Hospital : ‘ Lasse, Frank H 
Husted, J. E ss ice eabaniiiatn aaa 
Imlay, W. M Mace, Don. aa 
Immigration, Commissioner of MacLeod Co 
Imwold, Edward A-.-. MacNicholl, W. A 
Imwold, Martha E Mallison, George 
Ingoglia, Antonio Mallonee, David W 
Isis, U. 8.8 pA” 2 ee ae 
Interstate Commerce Commission, Chairman Manning, John F 
Jackson, Clyde A Manuel, Artbur.._..__._- - 
Jacobi, Louis Maritime Manufacturing C 0 
James, Anna D.S...... Markey, D. John 
Jenna, William W Marmon, J..A 
Jiannopoulos, Eleni Marquardt (Inc.), F. G 
Jiannopoulos, Helen Martin, Edgar F 
Jiannopoulos, Peter G Martin, Florence Virginia 
Johnson, Nelson Trusler.................... 7! Martin, J.J 
Jordan, John J Martin Co., Glenn L..- 
Judson, Albert L Mason, Frank E 
Juul, Neils Mayo, C.G 

Mazy, James Wite 
Kapp, Albert Mazy, Mary Lou Vicy 
Kastenbein, C. McAfee, Charles C 
Keasler, James L McAlester, Sam J_.........--.- ae a 
Keeler Co., E McCallister, Robert 
Kelley, Joseph F..............---- iniihntle Macaulay, Joseph A 
Kennedy, E. B McCloskey, Robert H 
Kimball, Frederick G McCord, Walter Abram 














VI 





McCullough, Gorman 











LIST OF CLAIMANTS, ETC, 


DR ME DB ccc ccccnccccccendesesescecse 643 
McGriffin & Co_........- 12 
McIntyre, S. B........-- 65, 999 
meeneed, 5. A.........- 1012 
McMahon, Margaret. ctans 24 
TER nasa candeckeusghacmeos 643 
McPartlin, John Leslie...........---.-- 582 
Ee eh 633 
Pe, MENU OD. oo ck sccc. 55.5 el ececn 69 
Meldrum, John W 759 
Melick, Neal A-- 837 
Mendez, Jose__. 575 
Menger, C. H- 67 
Merriam, J. H. 749 
Merrill, F. A__. 963 
Merrill, M. J... 319 
Merrill, W. H_...-- 563 
Messick, R. M_.-..-- 315 
Mexican Embassy 4: 
Miller, Frank Lester - . 330 
TTR neemmenens “ 708 
Miller, William Hoffman.-_-..-.-- cs 22. a 
Milton Hagy Waste Works, J_.....--- Stel 35 
Milwaukee Brush Manufacturing Co___.___- 97 
Milwaukee Journal, the. 737 
Minneapolis, St. Paul & Sault Ste. Marie Ry. 

Sti tthtbiaeeadteestaebbedcuedbenmetinents 106 
Mishawaka Woolen Manufacturing Co__.._-. 749 
Mississippi, U. 8. S_.__.-- 207, 722 
Missouri Pacific Railroad __.....-..... 102 
Mitchell, William E_..._- 7 
Molster, Charles E_...--- 92 
Monroe, George H_---.--..-.--.--- 331 
Montreal Trust Co ‘ +? 864 
Moore, Carl A..........---- 534 
SE SEEN i ccaenenscqascnssn ES 108, 326 
Moore & McCormack Co. (Inc.) __- 71 
RAE, WE 6 ccisenensessss 401 
Morrison Paper Co., E__.---------- 945 
Moshula, 8. 8......--- ; 12 
Muller, Jack... . 316 
Mumford, P. G_-_...-- peckbbtichadeuamenen 102 
Munday, C. P....-.-.-.-- 760 
Munze, Joseph..........- 859 
Myers, J. Weston. -_--- 281 
Myers, Nannie T _---_--- 744 
Napa State Hospital 798 
National Advisory Committee for Aeronau- 

Se. oe a 40 
National City Bank of New Y ork. ceeanece eee 
National Education Association............. 963 
National Soldiers’ Home, Danville, m.. 817 
Nave, George Theodore. _..................- 74 
Rs ME OF iniccalatieds...cccccescatec 273 
Be SNOR, Wa Mis Bh ccccnncccaccsccdsnoedass 627 
New York & Cuba Mail S. 8. Co......... 936 
New York Post-Graduate Medical School 

SE cp cncbsecnnscsdbbsecabiionenct 68 
Nichol, John A-- gitineeulnmibictes 588 
Niles, John W......-.-- 823 
a heeaciceeine ines Seka ienaiah 237 
CO een diate’ 907 
TL. «spe egeeeebcpenne scavebbaues 408 
eres meegeme.0. 9... 25... cbuireewsan 414 
Northern Pacific Railway................... 267 


Nuckols, 8. B.....-. .pabiteeseesbceananpebees 












Nyburg, Martin. 


O’ Fallon Supply Co M. & Pictoaeee 143 
NE CU asin cc toccalt vwiededccesssoun 830 
NL: MIs Wicacimsosoncds alendecs teens 724 
ON I nll larga a 302 
SN, MEOURY Da sccccntcccccicectes 515 
Oneida Indian school plant................-- 737 
Oregon-Washington Railroad & Navigation 
cite ticeeniahntettinidihedeswdunddne 2: * a 
I, Ce i aetna 157 
Overheiser, Franklin.................-.- oe 75 
Pacific Mail Steamship Co 148, 742 
Paducah, U.S. 8_._.. 106 
Page, Wm. Tyler__....._. aanntndeoiedeneken 476 
eS eae 179 
Panama Canal, Governor.............._... ‘ 35, 164 
Dt Tr Mbbibidiccescksdsiscecavtecties 816 
SE MIN icici cc cdcsccccecosatebacen 520 
A OD i iccaacdetccvcnsenctaccsceks 768 
Ey Di atiiciucuioaceweiietadnenccsex 969 
Patterson, Harold Cameron... 146 
Pee, ween BE oe eee 97 
ass aulnkucideube caries 414 
Pennington, Zeb_.____. eee Sees 431 
I sas gre atin adinctoeae 148 
Pennsylvania State Sanitoriam for Tuber- 
culosis__._.. samiensenes 792 
ED WY icccsceudccncdvedbesnecasite 12 
POE, GRMN W cccntecckcdcucdnionscdckc 465 
Porter, Newman..-........ b66bseddaedsesee 167 
Postal Telegraph-Cable Co__......-......... 436 
Postmaster General__.................-. 20, 27, 112, 
113, 129, 210, 369, 473, 487, 517, 766, 843, 924, 984 
Powe, Wee. Gown e)..........42,<.-62--... 427 
Pe NE Dl ctncnrenavacadsicwnntadektoc 43 
Pratt, Thomas L...... og 
President Lincoln, 8. 8... ........-- 742 
ED CR nein swasnesbaccuce 604, 757 
Publicity Corporation (Inc.)............- 92 


Pugh, Chauncey Ezra = ha 279 
Pulliam-Williams Co_.__. ; 








Siiletndie 155 
Quain and Ramstad_. J 287 
octane hecoctrdaekeusu’ 354 
Quinn, Harry P..... -- 480 
Quogue, U.S S_.-.. 269 
Railroad Labor Board, Chairman 397 
Railroads, Director General of._...._.. 159 
Randolph & Cumberland Railway Co 697 
Rangely Construction Co. _.-_. 636 
IS Mi DRccnaciccciscscsenccscses 634 
Rea, Daniel R_.._...-. 382 
Read, Chas. F__._.- 986 
Read Machinery Co. (Ine ) a ee 223 
Reid, George E___ - b snk 34 
Mi i Pntnuiuubbonnnhtivedetscsdet edocs 838 
Remen, William___-. 157 
PME Ces sn cccercsnseccedccaccde 150 
i 2 ith wsanb nenteedbbemdedncridas 352 
Ss GHOMMIDD «acc nccdscccccessscccacece 57 
Richmond, James --...--..-- 826 
Pat cunuubceieteaagdbeumeneceews 724 
SE, SOO CD wcanccrnscdannccon unde 243 
SN DED icin cncnnnwenwvibemee 277 
SA OEE cccnncbuweetsuseiessio<écccce 660 
Rockhill Sanatorium -. ................---...- 775 
Rocky Mountain National Rete Tia 885 


Root & Van Dervoort Engineering Co. 





LIST OF CLAIMANTS, ETC, 


Rose, Edward 


Ross, A. W. 
Ross Machine Ce 0. ). (Ine. ). 
Rowland, E. M 
Ruf, Johannes 
Ruppel, Robert F 
Russell, Henry P-__--.--- : 
Russell Motor Car Co 
St. Elizabeths Hospital 
St. Francis Hospital. ._...._- 
St. Lawrence Bridge Co.____. 
Saldana, Alberto. .._.._. 
Samuel & Son (Inc.), M_ 
San Antonio & Aransas Pass Railway Co-__.. 
Sanders, Harley ...-.-- 
Sanders, Howard A-. 
Sanderson, Charles R--. 
Saunders, William B -.- 
Ben Pek GiB. ccc..000<..-- 
Scharff, Alvin F 
Scherberger, Frederick 
Schmid, A.J. W..-.--... 
Schreiter, J. B 
Schultz, Theodore___-_- 
Schurig, E. G_--.-. 
Scorpion, U.S. S_.... 
Seattle Hardware Co 
Second National Bank of Toledo 
Secretary of Agriculture 
136, 284, 321, 416, 429, 5 
Secretary of Commerce____ 
246, 269, 328, 374, 565, 645, 694, 889, 927, 048, 977 
Secretary of the Interior — ° 
99, 119, 208, 314, 371, 372, 391, 406, ‘11, 118, 436, 
467, 665, 698, 709, 720, 797, 810, 823, 824, 826, 
877, 878, 885, 931, 940, 949, 973, 980, 986. 
Secretary of Labor 169, 489, 739, 777 
Secretary of the Navy , 47, 
139, 142, 219, 242, 256, 313, 353, 358, 360, 379, 
485, 507, 723, 772, 788, 867, 874, 974, 983, 988. 
Secretary of State 115, 198, 374, 
458, 542, 575, 729, 755, 785, 799, 853, 871, 1009 
Secretary of the Treasury - ll, 
43, 67, 84, 86, 90, 108, 128, 269, 296, 304, 354, 412, 
441, 460, 461, 552, 592, 612, 671, 682, 697, 751, 
762, 784, 789, 812, 814, 837, 880, 882, 938, 964, 981 
Secretary of War 61, 
200, 212, 274, 393, 424, 433, 448, 571, 875 


02, 562, 696, 716, 803, 861 


Seefeld, A. F 

Seeley, Lyn E 

Sellers, Willis M 

Serretto and G. E. 

Shand, Richings J 

Sherwin-Williams Co 

Shevlin Engineering Co. (Inc.).........--.-- 

Shipping Board Emergency Fleet Corpora- 
tion, President 

Signaigo. 

PR neh hd detec srcnsadeweses ae 

eee 

Simonson, Charles. ..............-.- 

Simpson Packing Co 

Sinclair, H. C 

Sinclair Refining Co-. 

Sisk & Son, A. W 


Skomski, Anthony Alfred 
Skomski, Mary..............-....- 
Sjostrom Co., John E 
Sloan, R. Beverley 
Smart, Elliott P............. 
Smith, Howard C 
Smith, T. Edwin 
Snow, Frank P 
Snow, Harry W___.. 
Solid Drawn Forging Co 
Solomon, N . 
South Carolina, State of 
Southern Pacific Co a 267, 589, 703 
Southern Railway Co-__........_.._. —t 
et ee piniathaite 62 
Spector, Frank -. 4 sl 65 
Spelman, Thomas a a 532 
Spokane, Portland & Seattle Railway - 267 
Stackpole, Harry M : 
Stambaugh, Mortimer Gayle__........_. 
Standard American Dredging Co_...__.____- 
Standard Oil Co__......._-- susan ce 
Standard Underground Cable Ce o 
Stangenberger, May B 
Stanley, Stewart W 
Stapleton, Isaac. -_.._. 
State Law Reporting Co 
State, War, and Navy Department buildings, 
_ Commission in charge, chairman.- . 376, 997 


Stengel, 8 8.C.. 

Stewart, Joseph 

Stockton, James T- ! 

Stolz & Son (Inc.), Joseph Sa 

Stokes, W. P_._- 

Stose, C. 

Sullivan, Norman R 

Summers, J. L..--_.- 

Swanson, Arthur F " 960 

Swedish Victualling Commission 12 

Tall, Joseph 77 

Tariff Commission, United States, chairman. 116 

Telconia, 8.8 199 

Texas, 8 

Mss nn capncinxokewenemewnaaies 

Thompson, Willie 

Tigert, Holland M 

Timberlake, E. J 

Tolls, Leveritt Joseph - 

Totty Trunk & Bag Co 

Tourlas, Constantine D___.............. 2... 

Troszak, Anthony J 

Truax, Alma L 

Turner, James E 

Union Petroleum Co 

United States Fidelity & Guaranty Co. 

United States Shipping Board 

Urbubama, 8. S 

Utah, U 8.8 

Van Doren, N.G 

Vare, William S 

Vega, U. 8.8 

Veterans’ Bureau, Director 
29, 37, 39, 41, 124, 173, 175, 181, 184, 186, 195, 
229, 238, 250, 253, 286, 303, 327, 398, 405, 419, 
426, 431, 455, 462, 515, 555, 569, 582, 688, 763, 
887, 905, 968, 1006. 





LIST OF CLAIMANTS, ETC, 


Victory, J. F Wilcox, David R_____- 
a a WI cc cccceccncSccececue Wilcox, George A 
Vitelli, Dominico-. - VD Ba Pee A Wilcox, William K 
Vitelli, Virginia...._._._- - Wilder, Stuart G._. 
Vocational Education, Federal Board for.... 6 Wilhelm Co., A... 
Wadleigh, Francis R.........-- 4 cies William Foust’s Sons 5 ak 
Waltons & Co..........-- veh oe ee AS Williams, H. R..........-- 

Wah, Yee Sing e eee Wilmeth, James L..._._.._. 

Warden-Couch Co-._.. Sais ae 

Washington Filtration Plant Laboratory -_.-. Wilson Body Co., C. R 

Washington Veterinary Hospital ____- cea Winchester, Frank __..__. 

Waterbury Manufacturing Co_.....___-- Winchester, Mrs. 8. A. 

Webb, W.H . x Winston, Guy V 

Weimar Storage & Trucking Co et ee Wisconsin, State of___. eee 
Werring, Willis Elson on d Women’s Reformatory eee at eee 339 
West, William M..-_-_- ae te Woods, Joseph E_____- : 5 297 
Western Chief, 8. 8-- yak y Woodyard, Thomas W ot 1. ce 
Western Glen, 8.8 7 kewde E Wynne, Walter W _- i Pee 671 
Western Union Telegraph Co 2 Yamacraw, U.8.8 . 7 : - 
NEON ccn cols sebocenedentdeskn Sappene, A....-.-.-....- 100, 783, 828, 900, 963 
West Notus, S. 8-_- Ae es ee eek ° Ziegler, Lloyd H ntatenneas ee 
Whitaker, Charles iibbsena tenis Zook, Charles F _- 

White, Colin ‘ Zuckerman, Samuel 

Whitehead, Nora IE  dincanonceuetnewnnoncwabin 
Widlon, Jobn Zur-Linden, Walter 





TABLE OF STATUTES, ETC., CITED IN DECISIONS. 


STATUTES 


Page. 
1792, May 8, 1 Stat., 271 259, 394 
1799, May 3, 1 Stat., 755 537 
1802, Mar. 16, 2 Stat., 134 556 
1817, Mar. 3, 3 Stat., 366 483 
1837, Jan. 18, 5 Stat., 143 483 
1845, Mar. 3, 5 Stat , 762 483 
1847, Mar. 3, 9 Stat., 173 483 
1849, Mar. 3, 9 Stat., 415 483 
1860, June 21, 12 Stat., 66... ‘ sil 
1863, Mar. 3, 12 Stat., 772 102 
1864, July 4, 13 Stat , 389 480 
1866, July 27, 14 Stat., 292... __- 102 
1867, Mar. 2, 14 Stat., 473... 500 
1868, Mar. 30, 15 Stat., 54.._. 
1870, July 14, 16 Stat., 256. 500 
1874, June 20, 18 Stat., 110 
1875, Mar. 3, 18 Stat., 452___- 
1875, Mar. 3, 18 Stat., 480____ 
1875, Mar. 3, 18 Stat., 481____ 
1876, July 29, 19 Stat., 102. 
1876, Aug. 15, 19 Stat., 169 
1877, Feb. 27, 19 Stat., 242 
1877, Feb. 27, 19 Stat., 244 
1878, June 17, 20 Stat., 144. .._._..- 
1878, June 18, 20 Stat., 150 
1879, Mar. 1, 20 Stat., 329 
1879, Mar. 3, 20 Stat., 412_._- 
1879, June 28, 21 Stat., 37...._-- 
1880, June 16, 21 Stat., 287 
1881, Feb. 24, 21 Stat., 346... _._.__. 
1882, Mar. 3, 22 Stat., 286 
1882, May 4, 22 Stat., 57._-- 
1882, June 30, 22 Stat., 118 
1882, Aug. 5, 22 Stat., 255 
1882, Aug. 7, 22 Stat., 322 
1883, Mar. 3, 22 Stat., 473 
1884, May 17, 23 Stat., 25. __- 
1884, June 26, 23 Stat., 54............-.--.- 576, 730 
1884, June 26, 23 Stat., 55 149, 576, 742, 819, 852 
1884, July 4, 23 Stat., 89 
1885, Jan. 30, 23 Stat., 291_..-. 
1885, Mar. 3, 23 Stat., 497_.- 
1886, June 19, 24 Stat., 83__...........- 149, 742, 819 
1887, Feb. 23, 24 Stat., 644 411 
1888, Apr. 4, 25 Stat., 80...- 
1888, Aug. 1, 25 Stat., 357..-. 
1889, Jan. 14, 25 Stat., 645... 
2000. Mor. 3, 35 Btat., Mba. . 220idss-es-<ne 571, 721 
1890, Oct. 1, 26 Stat., 653... _- cia tiie ln 
1892, July 16, 27 Stat., 178. ‘ 
1892, Aug. 5, 27 Stat., 368...... 
1894, June 28, 28 Stat., 96 
1894, July 31, 28 Stat., 205. 
1894, July 31, 28 Stat., 206 


164, 484, 524, 916, 1009 


AT LARGE. 


Page. 
1894, July 31, 28 Stat., 208 281, 707 
1894, July 31, 28 Stat., 209. 932 
1894, July 31, 28 Stat., 210..._. 
1894, Aug. 27, 28 Stat., 508 
1895, Jan. 12, 28 Stat., 604 
1895, Jan. 12, 28 Stat., 607 
1895, Jan. 12, 28 Stat., 622 
1895, Jan. 12, 28 Stat., 624 
1895, Mar. 2, 28 Stat., 807 
1896, Feb. 27, 29 Stat., 32 
1896, May 28, 29 Stat., 179 
1896, May 28, 29 Stat., 184 
1896, May 28, 29 Stat., 185 
1896, June 1, 29 Stat., 453 
1897, Feb. 19, 29 Stat., 554 
1897, Mar. 3, 29 Stat., 688 
1897, Mar. 3, 29 Stat., 689 
1897, June 7, 30 Stat., 86 
1898, Mar. 15, 30 Stat., 316__- --- 210, 758, 977 
1898, Dec. 21, 30 Stat., 755 149 
1898, Dec. 21, 30 Stat., 759.._.....- 576, 731, 755, 852 
1899, Jan. 12, 30 Stat., 797 
1899, Mar. 2, 30 Stat., 978___- 
1899, Mar. 2, 30 Stat., 981 ___. 
1899, Mar. 3, 30 Stat., 1007___ 
1900, Apr. 12, 31 Stat , 78.__- 
1900, June 6, 31 Stat., 324 
1900, June 6, 31 Stat., 332 
1900, June 7, 31 Stat., 685 
1900, June 7, 31 Stat., 703 
1901, Feb. 2, 31 Stat., 748 
1901, Feb. 2, 31 Stat., 752 
1901, Feb. 2, 31 Stat., 755 
1901, Feb. 2, 31 Stat., 757 
1901, Mar. 3, 31 Stat., 1084___ 
1901, Mar. 3, 31 Stat., 1099 
1902, June 3, 32 Stat., 303 
1902, June 6, 32 Stat., 326... 
1902, June 17, 32 Stat., 388_ . ._ 
1902, July 1, 32 Stat., 560 
1902, July ‘1, 32 Stat., 713_. 
1903, Jan. 21, 32 Stat., 775_- 
1903, Jan. 31, 32 Stat., 790. 
1903, Mar. 2, 32 Stat., 932 
1905, Mar. 3, 33 Stat., 1156 
1905, Mar. 3, 33 Stat., 1257 
1906, Feb. 27, 34 Stat., 48 
1906, Feb. 27, 34 Stat., 49... 
1906, Mar. 16, 34 Stat., 63 
1906, June 12, 34 Stat., 242 
1906, June 12, 34 Stat., 246. . 
1906, June 22, 34 Stat., 449. . 
1906, June 26, 34 Stat., 476... 
1906, June 28, 34 Stat., 539-........ seaniaman 


Ix 


452, 971, 992, 1012 
. 832, 954 































Page. 
1906, June 29, 34 Stat., 555. ...........-..-. - 875 
1906, June 30, 34 Stat., 679.................-. 829 
1906, June 30, 34 Stat., 697.................-- 785 
1906, June 30, 34 Stat., 763. .........-.--.---- 97 
1907, Feb. 20, 34 Stat., 808. ..............-.-- 490 
Oe) Se 
ey eee, OR Bat.. SOND... . nc cccccccccsccns 147 
es Ss tie Oe ON. BIOD i eccnencsncucene 448 
A | a 33, 61 
1908, Mar. 26, 35 Stat., 46.................... 157 
1008, Mar. 26, 35 Stat., 48.................... 897 
1908, May 11, 35 Stat., 108.._______ 132, 214, 642, 7 
1908, May 11, 35 Stat., 109._.__..___- = 
aon, weep 11, 65 Stet... 008: ...-...........5.. 317 
1908, May 13, 35 Stat., 128 32, 143, 361, 368, 951 
1908, May 27, 35 Stat., 40) ______. - 258 
1008, May 27, 35 Stat., 402. .................. 295 
1908, May 27, 35 Stat., 415 aa - 6 
ey ee ey Oe eee, GET. 5... cn cccces 648 
1909, Feb. 16, 35 Stat., 621-__ _- 343, 628, 654, 660 
1909, Feb. 16, 35 Stat., 622. ...........- 447 
1909, Feb. 16, 35 Stat., 623. ................ 628, 660 
1909, Feb. 23, 35 Stat., 644. .................. 633 
1909, Mar. 3, 35 Stat., 771... ..- senieintiia 143 
1000, Mar. 3, 35 Stat., 763.................... 296 
1000, Mar. 3, 35 Stat., 840.................... 525 
1909, Mar. 4, 35 Stat., 981__- - 490 
1909, Mar. 3, 35 Stat., 102 seca 68 
1909, Mar. 4, 35 Stat., 1051 | 
1900, Mar. 4, 35 Stat., 1054................... 562 
1909, Mar. 4, 35 Stat., 1095._.......- . 155, 195 
Sn, i Wis OP Wins BENE... . nccceccccccenss 195 
1909, Mar. 4, 35 Stat., 1126................... 438 
1909, Mar. 4, 35 Stat., 1134 320 
1909, Aug. 5, 36 Stat., 125.........- 190, 469 
1909, Aug. 5, 36 Stat., 130- 991 
1910, Mar. 23, 36 Stat 1011 
SN Eis ME WEE ncnnpunksebneonnade 186 
1010, June 17, 36 Stat., S81................. 469, 748 
1910, June 17, 36 Stat., 537................... 190 
5500, Jane 32, 36 Gtat., GHB... .....-ncccccccs 896 
1910, June 25, 36 Stat., 767 
1911, Feb. 13, 36 Stat., 901. ..-.__- 
es I, Oi Es MD oncncamconnennnee 390 
Sn A, 2. Oe Pins REE ceccanasevesceusner 861 
Bee, ae. UE, SF GRR, Gh. nc ccccncnncceseceee 6 
BOR, Fame Sh, S7 tat. 106.........--200--0e 884, 964 
SUeR, Ams. 24, 37 Ghat... BD.....ccccoes---.-.-. FB 
1912, Aug. 22, 37 Stat., 329. ............ .--- 217, 952 
1912, Aug. 22, 37 Stat., 331___. 88, 331, 529 
Ey Aas Ie Sey OE ixencnmadmeninonnes 932 
ee ef | eee 334 
1912, Aug. 24, 37 Stat., 487. . 87, 195, 955, 973 
1012, Aug. 34, 37 Stat., 546................... 914 
1012, Aug. 34, 37 Stat., 554..................- 210 
1912, Aug. 24, 37 Stat., 558. -................. 391 
1912, Aug. 24, 37 Stat., 561 ae 164 
1913, Mar. 4, 37 Stat., 736 778 
1913, Mar. 4, 37 Stat., 796_._. 914 
1913, Mar. 4, 37 Stat., 843 118 
iam, Daee. @ Gy Giet... GUE... nonnnsccccccee et 
Sh, is Ge Webs Be cncenennccacceeses 166 
1912, June 28, 33 Gtat., 34..-...........-....- 4, 354 
1913, July 9, 38 Stat., 103 78 
1913, Oct. 3, 38 Stat., 155.............- 138 | 
1913, Oct. 3, 38 Stat., 166 . 500, 560 
Se een 560 








ee 
1913, Dec. 23, 38 Stat., 251 -- 
1914, Mar. 9, 38 Stat., 300 
Soe4, Bier. 88,90 Giet.. O08......,.--.......... 920 
1914, Apr. 6, 38 Stat., 318. __._.. 46, 169, 187, 599, 892 
1914, Apr. 27, 38 Stat., 355... -............... 665 
Bene, Aor. Si, SS Ghat. OM... .....c......5055. OF 
1914, June 30, 38 Stat., 413................. 976 
1914, July 16, 38 Stat., 508__ 108, 443,900 . 
1914, July 18, 38 Stat., 514 . 221, 497 
1914, Aug. 1, 38 Stat., 680____.__._.___- 46, 
96, 187, 321, 332, 599, 740, 893 
Seed, Bee. 87, SB Stat... TED... cn cccescccdccce 560 
1016, Jan. 28, 36 Stat., 800... ................. 18 
1915, Jan. 28, 38 Stat., 802.._................. 167 
1915, Mar. 3, 38 Stat., 030_................... 221 
1915, Mar. 3, 38 Stat., 940_- 89 
1915, Mar. 3, 38 Stat., 1049. Peakiles 93, 460, 562, 777, 797 
oes, Bhar. 4, OO Wiest... W007... ............... 665 
1915, Mar. 4, 38 Stat., 1069.__.......... 22... 448 
1915, Mar. 4, 38 Stat., 1072. .................. 667 
EG SS, — Eee 317 
1915, Mar. 4, 38 Stat., 1078. .................. 828 
1915, Mar. 4, 38 Stat., 1084._................. 317 
1915, Mar. 4, 38 Stat., 1161. .................. 607 
1915, Mar. 4, 38 Stat., 1185._....... . 731, 755, 852 
EE ES Eee 182 
Sey ts i Ps Eo nk. noonancuncccane 817 


1916, May 10, 39 Stat., 
1916, May 18, 39 Stat., 16 
1916, June 3, 39 Stat., 


TABLE OF STATUTES, ETC., CITED IN DECISIONS, 


166 


2 















120. 24, 117, 260, 564, 914, 1012 


1916, June 3, 39 Stat., 171. ..._. 


1916, June 3, 39 Stat., 


175 


1916, June 3, 39 Stat., 181___.__.- 


1916, June 3, 39 Stat., 183 _- 
1916, June 3, 39 Stat., 186 
1916, June 3, 39 Stat., 
1916, June 3, 39 Stat., 


189 


1916, June 3, 39 Stat., 190 
1916, June 3, 39 Stat., 194 


1916, June 3, 39 Stat., 
1916, June 3, 39 Stat., 


197 
198 


1916, June 3, 39 Stat., 199 
1916, June 3, 39 Stat., 200 
1916, June 3, 39 Stat., 201 


1916, June 
1916, June 


3, 39 Stat., 202 
3, 39 Stat., 203 


1916, June 3, 39 Stat., 206. 
1916, June 3, 39 Stat., 207 


1916, June 
1916, June 
1916, July 
1916, July 


1916, July 28, 39 Stat., 


3, 39 Stat., 209 
3, 39 Stat., 213 


1916, July 28, 39 Stat., 423 


1916, Aug. 


1916, Aug. 
1916, Aug. 


1916, Aug. 


1916, Aug. 


1916, Aug. 


1916, Aug. 
1916, Aug. 


1916, Aug. 
1916, Aug. 


187__. 





252, 282, 318, 486 
bénnnacece.” ee 
. 308, 310, 337 





113 








pa oo ites Otho Fo 962 

Get, 0. 84 

ees. Ss 320 

Sele i - 925 

Rein O08. 22222 ces 183 

eS ee ee ee 50 

O00 Giet., O76: 2 5... 2. 257 

29, 39 Stat., 580... 331, 535, 538, 815, 825 

Ne ee 216, 279 

mente... 32 m4, 

117, 246, 524, 564, 914, 1012 

on, 00G0nt:, O08. 52k. 660 

Opie BP se et 75, 

78, 107, 122, 246, 551, 722 

29, 39 Stat., 588. ........ 246, 302, 350, 869 
29, 39 Stat., 589. 





TABLE OF STATUTES, ETC., CITED IN DECISIONS. 


1916, Aug. 29, 39 Stat., 590 

1916, Aug. 29, 39 Stat., 593 

1916, Aug. 29, 39 Stat., 600. 

1916, Aug. 20, 39 Stat., 617 

1916, Aug. 29, 39 Stat., 625 

1916, Aug. 29, 39 Stat., 630 

1916, Aug. 29, 39 Stat., 648 

1916, Aug. 29, 39 Stat., 649 

1916, Aug. 29, 39 Stat., 667 

1916, Sept. 1, 39 Stat., 718. 

1916, Sept. 7, 39 Stat., 742. 

1916, Sept. 8, 39 Stat., 756. 

1916, Sept. 8, 39 Stat., 776. - 

1916, Sept. 8, 39 Stat., 795. 

1916, Sept. 8, 39 Stat., 796. 

1916, Sept. 8, 39 Stat., 821 

1917, Feb. 5, 39 Stat., 875 

1917, Feb. 23, 39 Stat., 929 

1917, Mar. 1, 39 Stat., 948 

1917, Mar. 3, 39 Stat., 1106 

1917, Mar. 4, 39 Stat., 1164 

1917, Mar. 4, 39 Stat., 1181 

1917, Mar. 4, 39 Stat., 1188 

1917, May 12, 40 Stat., 48 

1917, May 12, 40 Stat., 50... ............-. .. 68, 667 

1917, May 12, 40 Stat., 52 317 

1917, May 12, 40 Stat., 60. 

1917, May 12, 40 Stat., 70... _- : 308, 311 

1917, May 12, 40 Stat., 72. 1% 113, 117, 247, 524 

1917, May 18, 40 Stat., 76 

1917, May 18, 40 Stat., 78... ._. 

1917, May 18, 40 Stat., 81 

1917, May 18, 40 Stat., 82 

1917, May 22, 40 Stat., 87... 

1917, June 15, 40 Stat., 182... .___- 

1917, June 15, 40 Stat., 188_ _- _ 308, 387, 494, 774 

1917, June 15, 40 Stat., 190_- Sadie dat <a 

1917, July 24, 40 Stat., 243_. Ds widko teins 

1917, July 24, 40 Stat., 244... 

1917, Oct. 6, 40 Stat., 357... . 

1917, Oct. 6, 40 Stat., 361... 

1917, Oct. 6, 40 Stat., 383... 

1917, Oct. 6, 40 Stat., 385... 

1917, Oct. 6, 40 Stat., 398. 

1917, Oct. 6, 40 Stat., 400... 

1917, Oct. 6, 40 Stat., 401 

1917, Oct. 

1917, Oct. 6, 40 Stat., 403...............-.---- 

1917, Oct. 6, 40 Stat., 405 176, 377, 557, 723, 763 

1917, Oct. 6, 40 Stat., 406... 174, 287, 454, 463, 550, 776 

1917, Oct. 6, 40 Stat., 408 132 

1917, Oct. 6, 40 Stat., 409........... 304, 328, 583, 905 

1918, Apr. 16, 40 Stat., NG i te ae 187, 
226, 274, 299, 449, 673, 820, 857 

1918, Apr. 23, 40 Stat., 535... 

1918, June 25, 40 Stat., 609 

1918, June 25, 40 Stat., 611 

1918, June 25, 40 Stat., 612 

1918, July 1, 40 Stat., 672 

2018, July 1, 40 Stat., 707............-.....-- 

1918, July 1, 40 Stat., 710........ 79, 180, 244, 350, 868 

1918, July 1, 40 Stat., 711 

1918, July 1, 40 Stat., 712. 

1918, July 1, 40 Stat., 717 

1918, July 1, 40 Stat., 718. 

1918, July 3, 40 Stat., 755............... penede 

1918, July 9, 40 Stat., 855........ dieeoesoses éo 


1918, July 9, 40 Stat., 871 
1918, July 9, 40 Stat., 875 
1918, July 9, 40 Stat., 878 
1918, July 9, 40 Stat., 879... 
1918, July 9, 40 Stat., 890. 
1918, Aug. 31, 40 Stat., 955 
1918, Oct. 23, 40 Stat., 1016. 
1918, Oct. 27, 40 Stat., 1017 
1918, Nov. 4, 40 Stat., 1028 
1919, Feb. 4, 40 Stat., 1056 
1919, Feb. 24, 40 Stat., 
1919, Feb. 26, 40 Stat., 
1919, Feb. 28, 40 Stat., 
1919, Feb. 28, 40 Stat., 1200. 


1919, Feb. 28, 40 Stat., 1203-.. 


1919, Mar. 1, 40 Stat., 1262 
1919, Mar. 1, 40 Stat., 
1919, Mar. 1, 40 Stat., 1270 


1919, Mar. 2, 40 Stat., 1272. __- 


1919, Mar. 3, 40 Stat., 1302 


1919, July 11, 41 Stat., 108..........._.. 
1919, July 11, 41 Stat., 110.......-..._.- 


1919, July 11, 41 Stat., 112- 
1919, July 11, 41 Stat., 132- 
1919, July 11, 41 Stat., 134 
1919, July 11, 41 Stat., 139. 
1919, July 11, 41 Stat., = 
1919, July 19, 41 Stat , 

1919, Oct. 28, 41 Stat., - 
1919, Oct. 28, 41 Stat., 319- 
1919, Dec. 11, 41 Stat., 366 
1919, Dec. 17, 41 Stat., 367- 
1919, Dec. 24, 41 Stat., 371- 
1919, Dec. 24, 41 Stat., 372 
1919, Dec. 24, 41 Stat., 373- 
1919, Dec. 24, 41 Stat., 374_- 
1919, Dec. 24, 41 Stat., 375 
1919, Dec. 24, 41 Stat., 376- 
1920, Jan. 15, 41 Stat., 389... 
1920, Feb. 7, 41 Stat., 402 
1920, Feb. 28, 41 Stat., 456- 
1920, Feb. 28, 41 Stat., 470 
1920, Mar. 9, 41 Stat., 527 
1920, Mar. 30, 41 Stat., 538 
1920, Apr. 24, 41 Stat., 582__- 
1920, May 18, 41 Stat., 601 
1920, May 18, 41 Stat., 602 
1920, May 18, 41 Stat., 603 


1920, May 18, 41 Stat., 604......... 


. 527, 529 
nad aan 
sane. tae 
347, 683, 728 
. 561 
811, 897 


. 253, 516 
454 
251, 281, 597 


304, 328, 505 
745 


362, 866, 924 
27, 


109, 237, 486, 586, 753, 1011 


1920, May 21, 41 Stat., 613 
1920, May 22, 41 Stat., 614... 


1920, May 22, 41 Stat., 615. ... 


1920, May 22, 41 Stat., 618... 
1920, May 22, 41 Stat., 619... 
1920, May 22, 41 Stat., 620... 
1920, May 29, 41 Stat., 689... 
1920, June 2, 41 Stat., 737.... 
1920, June 4, 41 Stat., 750... 
1920, June 4, 41 Stat., 751.. 
1920, June 4, 41 Stat., 759.. 
1920, June 4, 41 Stat., 761.. 
1920, June 4, 41 Stat., 762.. 
1920, June 4, 41 Stat., 768... 
1920, June 4, 41 Stat., 770... 
1920, June 4, 41 Stat., 772.. 
1920, June 4, 41 Stat., 775 


- 119, 655, 823 


--- 211,655 
- 210, 655 











xIl TABLE 








1920, June 4, 41 Stat., 776................-. 











Gee, See GSE What, POD nn cto acccecs 283 
1920, June 4, 41 Stat., 783_.................-. 201 
1920, June 4, 41 Stat., 784. _............---..- 283 
1920, June 4, 41 Stat., 785...........-...-.. 171,486 
eee 214, 875 
1920, June 4, 41 Stat., 787___. 1000 
1920, June 4, 41 Stat., 808__....__- .-- 521,999 
1920, June 4, 41 Stat., 824. ......... 158, 244, 481, 867 
ee Oe eee, 
1920, June 4, 41 Stat., 834. _............_.._ 280,313 
1920, June 4, 41 Stat., 836. ..............-.--- 48, 145 
1920, June 4, 41 Stat., 837_....__--- _ 180, 244, 867 
1920, June 5, 41 Stat., 881. ................-.. 764 
1920, June 5, 41 Stat., 916____- ‘ - 840 
1920, June 5, 41 Stat., 924 340 
1920, June 5, 41 Stat., 953. 236 
1920, June 5, 41 Stat., 961__.... wat 155 
1020, June 5, 41 Stat., 908... ..............- 855 
1920, June 5, 41 Stat., 1045. ................ 106, 846 
1920, June 5, 41 Stat., 1049___.._- 517, 845 
1920, June 5, 41 Stat., 1050. _....._____- .... 488 
1920, June 5, 41 Stat., 1051 ..- 114, 488, 767, 925 
1920, June 5, 41 Stat., 1052. -___...........- 21, 105 
1920, June 5, 41 Stat., 1053. __..___-- . 130, 487 
1920, June 10, 41 Stat., 1063 802 
1921, Feb. 7, 41 Stat., 1098 261 
1921, Mar. 3, 41 Stat., 1249 neceakanmete 699 


1921, Mar. 3, 41 Stat., 1274.__.._....._. 499, 500, 912 


1921, Mar. 3, 41 Stat., 1308 Te 816 
1921, Mar. 3, 41 Stat., 1346 sosmnateis 805 
1921, Mar. 3, 41 Stat., 1359- sncce daacae ae 
1921, Mar. 4, 41 Stat., 1374__. sé . 44 
1921, Mar. 4, 41 Stat., 1379____. - 185 
1921, Mar. 4, 41 Stat., 1413 . . 970 
1921, Mar. 4, 41 Stat., 1436 . 23, 161 
1921, Mar. 4, 41 Stat., 1437 --oe-- 424, 610 
1921, May 19, 42 Stat., 5_ wibistataewis 459 
1921, June 10, 42 Stat., 20 setcun (ae 
1921, June 10, 42 Stat., 24 319, 


346, 484, 541, 605, 707, 803, 922, 932 
1921, June 10, 42 Stat., 25 - 818 


1921, June 10, 42 Stat., 26 ad ‘ - 446 
1921, June 30, 42 Stat., 74__ .. 56, 261 
1921, June 30, 42 Stat., 95. ___- eden 171 
1921, July 2, 42 Stat., 105- ote 436 
an sare apie, O68. tooo 635 
1921, July 12, 42 Stat., 139 ; : . ae 
1921, July 21, 42 Stat., 144 ek a - 846 
1921, Aug. 9, 42 Stat., 148 . 5,185 
1921, Aug. 9, 42 Stat., 150 steaaiatia 464, 597 
See, aes, OP Dees... BOE... .. ewccncee ce 186 
1921, Aug. 9, 42 Stat., 152 -ooc-. 900,361 
1921, Aug. 9, 42 Stat., 153...._. 175, 230, 251, 454, 557 
1031, Aug. 0, 42 Stat., 154. .................. 4 B7 


1921, Aug. 9, 42 Stat., 155. ................. 251, 690 


1921, Aug. 9, 42 Stat., 157. ._.._.. canta * ae 
1021, Aug. 0, 43 Gtat., 158.................... 805 
1921, Oct. 14, 42 Stat., 205. 447 


1921, Nov. 9, 42 Stat., 212.......... 716 





1921, Nov. 9, 42 Stat., 214. 718 
1921, Nov. 23, 42 Stat., 291-. 886 
1921, Nov. 23, 42 Stat., 317_. 186 
1921, Dec. 15, 42 Stat., 333 340 
1922, Feb. 17, 42 Stat., 300... ................ 608 
1922, Feb. 17, 42 Stat., 370... .............. 326, 608 


1922, Feb. 17, 42 Stat., 376 


OF STATUTES, ETC., CITED IN DECISIONS. 











1922, Feb. 17, 42 Stat., 380 

1922, Feb. 17, 42 Stat., 386 914 
1922, Mar. 20, 42 Stat., 428. ... 476 
1922, Mar. 20, 42 Stat., 433 786 
1922, Mar. 20, 42 Stat., 436 646 
teae, Mar. 38, 48 Stat., 468....5........---sis 883 
1022, Apr. 20, 42 Stat., 406. _ ................. 569 
1922, Apr. 21, 42 Stat., 497 - 32, 


150, 156, 174, 181, 572, 707, 714, 749, 792 


1922, May 11, 42 Stat., 507............. 174, 570, 792 
1922, May 11, 42 Stat., 526. .................. 783 
1922, May 11, 42 Stat., 537 ee 
1922, May 24, 42 Stat., 573.._.-- a 


1922, May 24, 42 Stat., 583 
1922, June 1, 42 Stat., 617 





--- 446, 708 


1922, June 1, 42 Stat., 619 bide 
1922, June 10, 42 Stat., 625...... 17, 166, 213, 353, 825 
1922, June 10, 42 Stat., 696... ................- 362 
1922, June 10, 42 Stat., 627_.....- ated 110, 


143, 166, 216, 226, 277, 346, 362, 485, 523, 676, 722, 
726, 857. 


1922, June 10, 42 Stat., 628................... 147, 
273, 299, 323, 673, 678, 895 

1922, June 10, 42 Stat., 629- .-. 144, 519, 629 
1922, June 10, 42 Stat., 630_.___._- hha 48, 
143, 219, 257, 330, 379, 507, 529, 579, 839, 1011 

1922, June 10, 42 Stat., 631. ..-..........-.... 27, 
109, 237, 272, 293, 565, 678, 724, 753, 788, 893, 933 

1922, June 10, 42 Stat., 632............---.... 32, 
47, 216, 362, 384, 629, 726, 842, 1014 

1922, June 10, 42 Stat., 633................ 134, 1011 
1922, June 12, 42 Stat., 646_............--...- 591 


1922, June 12, 42 Stat., 649 185, 884 


1922, June 19, 42 Stat., 660 euniitnuis 21 
1922, June 20, 42 Btet., 713. . ................. $16 
1922, June 29, 42 Stat., 713. _........-.....-. i 21 
1922, June 30, 42 Stat., 716-- _- ities. oe 
1922, June 30, 42 Stat., 722 134, 672, 676 
1922, June 30, 42 Stat., 723 si B78 
1022, June 30, 42 Stat., 725... .....-.....-.... 23 
1922, June 30, 42 Stat., 728 sna. 7S 
1922, June 30, 42 Stat., 730 916 
1922, June 30, 42 Stat., 749. .................. 7 
1922, June 30, 42 Stat., 750- 171 


1922, June 30, 42 Stat., 760- set 58 
1922, June 30, 42 Stat., 766_. betead . OD 
1922, July 1, 42 Stat., 786__.. 


1922, Sept. 14, 42 Stat., 840 
1922, Sept. 14, 42 Stat., 841._..._- 

1922, Sept. 21, 42 Stat., 941........... 

1922, Sept. 21, 42 Stat., 054................. 
1922, Sept. 21, 42 Stat., 973.............. 





1922, Sept. 21, 42 Stat., 974 ............--...- 872 
1922, Sept. 22, 42 Stat., 1021......._..- . 

211, 343, 534, 866 
1922, Sept. 22, 42 Stat., 1023..........-.-..--- 123 
1922, Sept. 22, 42 Stat., 1025............-..... 124 
1922, Sept. 22, 42 Stat., 1034............-...- 293 
1922, Sept. 22, 42 Stat., 1085...........-..-. 201, 678 
1922, Sept. 22, 42 Stat., 1038............. 690 
1922, Dec. 28, 42 Stat., 1066. ........-2-...-. 24 


1923, Jan. 3, 42 Stat., 1072.._... 
1923, Jan. 3, 42 Stat., 1078._........... 
1923, Jan.-3, 42 Stat., 1081 
1923, Jan. 3, 42 Stat., 1084. ._.___- 
1923, Jan. 3, 42 Stat., 1004... . 


sbiceccecccntsse” Oh 
1923, Jan. 3, 42 Stat., 1005............-.....-. 552 





---cece-~ 439, 946 







TABLE OF STATUTES, ETC., CITED IN DECISIONS. XIll 


Page. Page. 

1923, Jan. 3, 42 Stat., f 1033, Mar. 2, 43 Stat., 1806................... 876 
1923, Jan. 3, 42 Stat., 1097 5 1923, Mar. 2, 42 Stat., 1399 
1923, Jan. 3, 42 Stat., 1098 . 1923, Mar. 2, 42 Stat., 1401._................- 
1923, Jan. 3, 42 Stat., ’ 1923, Mar. 2, 42 Stat., 1408 
1923, Jan. 3, 42 Stat., 784 | 1923, Mar. 2, 42 Stat., 1411 
1923, Jan. 3, 42 Stat., Da enlaces 86, 881,883 | 1923, Mar. 4, 42 Stat., 1453 
1923, Jan. 3, 42 Stat., 814,837 | 1923, Mar. 4, 42 Stat., 1454 
1923, Jan. 5, 42 Stat., ... $2, 93,646 | 1923, Mar. 4, 42 Stat., 1457 
1923, Jan. 5, 42 Stat., 1112__- _— 82, 329,375 | 1923, Mar. 4, 42 Stat., 1459__ 
1923, Jan. 5, 42 Stat., = .--- 82,329 | 1923, Mar. 4, 42 Stat., 1473_. 
1923, Jan. 5, 42 Stat., aie 977 | 1923, Mar. 4, 42 Stat., 1474 
1923, Jan. 5, 42 Stat., .-.---------.- 647, 848,800 | 1923, Mar. 4, 42 Stat., 14 965, 1001 
1923, Jan. 5, 42 Stat., 1125_. 863 | 1923, Mar. 4, 42 Stat., a 
1923, Jan. 5, 42 Stat., 1127_. 1923, Mar. 4, 42 Stat., . 877 
1923, Jan. 22, 42 Stat. 5 1923, Mar. 4, 42 Stat., a a tl te 791 
1923, Jan. 22, 42 Stat., 1160. 1923, Mar. 4, 42 Stat., 15 _.... 77, 401, 679 
1923, Jan. 24, 42 Stat., 1183____- 1923, Mar. 4, 42 Stat., 1508_........._..- . 77,690 
1923, Jan. 24, 42 Stat., 1184..........- 1923, Mar. 4, 42 Stat., 1509 892, 804 
1923, Jan. 24, 42 Stat., 1202____- : 1923, Mar. 4, 42 Stat., ‘ 498, 547 
1923, Jan. 24, 42 Stat., 1203_. ; 1923, Mar. 4, 42 Stat., 1521_- 238, 399, 431, 465, 692 
1923, Jan. 24, 42 Stat., 1204_- Mar. 4, 42 Stat., 1522 37, 176, 557, 689 
1923, Jan. 24, 42 Stat., 1211- ie eee i Mar. 4, 42 Stat., 1523__- .----- 405, 764, 795 
1923, Jan. 25, 42 Stat., 1217_- ‘ Mar. 4, 42 Stat., 1524........- - 174, 181, 792 
1023, Feb. 13, 42 Stat., 1220... ..............- 1923, Mar. 4, 42 Stat., 1525 30, 239, 432, 466, 692 
1923, Feb. 13, 42 Stat., 1240_- ¢ 1923, Mar. 4, 42 Stat., 
1923, Feb. 13, 42 Stat., 1241_____- 1923, Mar. 4, 42 Stat., 
1923, Feb. 13, 42 Stat. Aided f 1923, Mar. 4, 42 Stat., 
1923, Feb. 13, 42 Stat., 1243. _ __ 1923, Mar. 4, 42 Stat., 

i 5, 249, 764, 769,814 | 1923, Mar. 4, 42 Stat., 
1923, Feb. 13, 42 Stat., 1: 28, 504 | 1923, Mar. 4, 42 Stat., 
1923, Feb. 14, 42 Stat., 1251... Sl 1923, Mar. 4, 42 Stat., 
1923, Feb. 14, 42 Stat., 1253 1923, Mar. 4, 42 Stat., 156 
1923, Feb. 20, 42 Stat., 13 wives Ee OR, Bape, BG, Wa ono cccccccecenas. 
1923, Feb. 20, 42 Stat., 127% 1924, Apr. 2, 43 Stat., 49... _.___. 
1923, Feb. 26, 42 Stat., 1291............. 1924, Apr. 4, 43 Stat., 64... _- ‘ 
1923, Feb. 26, 42 Stat., 1292. pres 1924, Apr. 4, 43 Stat., 72 
1923, Feb. 26, 42 Stat., 1303. . 1924, Apr. 4, 43 Stat., 73. ....__- 
1023, Feb. 26, 42 Stat., 1310... ............ 1924, Apr. 14, 43 Stat., 95....__. 
1923, Feb. 26, 42 Stat., 1316... 1924, May 19, 43 Stat., 121 
1923, Feb. 26, 42 Stat., 1318.................- 1924, May 27, 43 Stat., 174_____- 
1923, Feb. 28, 42 Stat., 1350. ............... 1924, May 28, 43 Stat., 202 
1923, Feb. 28, 42 Stat., 1352. _-. " 1924, May 31, 43 Stat., 245 
1923, Feb. 28, 42 Stat., 1368..._........... 1924, June 2, 43 Stat., 353...........- 
1923, Mar. 2, 42 Stat., 1377.........--- a 1924, June 4, 43 Stat., 367 
1923, Mar. 2, 42 Stat., 1381......_.- 1924, June 5, 43 Stat . 405 
1923, Mar. 2, 42 Stat., 1386 23, 236, 520,978 | 1924, June 7, 43 Stat., 
1923, Mar. 2, 42 Stat., 1387................. .. 581 | 1924, June 7, 43 Stat., 539 
1923, Mar. 2, 42 Stat., 1389 


REVISED STATUTES. 


Page. Section. Page. 
477 i 570, 721 
477 | 360_... Shean éavuesesbobebende™ Ee 
ME te Es ciicidnencisbws ire tianileepeae dewaeaee 474, 944 
846 | 439 = ; 738 
907 ee ee jcvaadeupubudeeeua: sae 
391 | 787 aml sed 766 
483 | S846... iackars 444 

93, 170, 492, 977 Baise . 417, 531 
295 850... ste i 271,417 

541 ae aint bincate . . 475 

471 aan aaa lae anda - a 

14, 860 

836 

556, 692 









XIV TABLE OF STATUTES, ETC., CITED IN DECISIONS, 


















Section. 
th dbdictetaababdiaapiidineieubioe 
a 





cincausattoesacte 90, 373, 633, 817 
‘idatienaeltlnes 93, 543, 562, 778, 1007 
ihaginbceman 118, 321, 633, 959, 974, 980 


305, 371, 437, 863, 886, 920, 986 
pabbion 625 
a ae eterna aad alk a eae 315, 605, 922 
315, 371, 437, 468, 713, 920, 988 








itihdbninionceasnsecsesonhhesebhnsannt 149, 819 
suisdascelinbees 576, 730, 755 
576, 731, 755, 852 











27, 462, 810, 912 





471 


DECISIONS OF THE COMPTROLLER GENERAL. 


Page. 
----------- 559 | 1 Comp. Gen., 246 





DB ets Bein vkncnccnc nn cone 

























1 Comp. 391 | 1 Comp. Gen., 254............--.. 

1 Comp. 595 | 1 Comp. Gen., 257........-....--- ‘ 

1 Comp. See 0 II, GR ls ccccrccnctnestecrcscs< 

OE Se ne ee Se ee i escckavecon . 356 
CS 487 | 1 Comp. 314 
1Comp Gen., 92... ._- shpieieecenatante | Ma aes 651 
1 Comp. Gen., 134....._.- <ccsveupess Se 8 OOD. i « 
1 Comp. Gen., 149............. . svenesees Se 1 Da 262 
1 Comp. scowescens SDT Gen: 275 
INS MMi sicpcsensccncsccocsncesae 413 | 1 Comp 387 
1 Comp. ininthidicwcvabncmindenii 506 | 1 Comp. 518 
1 Comp. i dnnsiditmerenannncenuanewent 527 | 1 Comp. 744 
CE 56 | 1 Comp. 56 
1 Comp. phish aiendibhinaieeseepnaie eS SE sckiccnvdsescaveuescseceawe 825 
1 Comp. Gen., 230........... 5, 249, 287, 463, 780,788 | 1 Comp. Gen., 377...............-..--...-- . 491 
Te eictcecesecscnene NN § MS EONNDy GNU GE cccccamensvenccescesiscsces 586 


SE ae eS ee 743 








1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
i Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 


Gen., 510 
Gen., 511. 
Gen., 512 
Gen., 523. 


OO 


Gen., 693_. 
Gen., 700 


1 Comp. G 


1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
1 Comp. 
2 Comp. 
2 Comp. 


2 Comp. G 


2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 


2Comp 


2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2 Comp. 
2Comp. 


Gen., 78... 
Gen., 81 


Gen., 93 
Gen., 99 
Gen., 102 
Gen., 116 
Gen., 117 
Gen., 127.. 
Gen., 131 
Gen., 160 
Gen., 162 
Gen., 163 
Gen., 170 


677 


. Gen., 251... 174, 181 
Sees BUG... <0 iseqmmiicnnaebet 187 


433, 531 


76, 121 


. Gen., 287_- 

em, 308.......... 

. Gen., 306_. 

. Gen., 307 ee: ah 

. Gen., 322__. 645, 696 
‘/ a ee 
. Gen., 328_. 

. Gen., 360... 

. Gen., 364 

. Gen., 373..-- 

. Gen , 377... 

. Gen., 379 

A Gee weiesinmivenn ie wntieaas 

. Gen., 402... 


. Gen., 428 

. Gen., 432 

. Gen., 437 

> Gem. 498........... “ 

. Gen., 439 

. Gen., 440 f 

. Gen., 445 ... 660 
Rg Mish cn sdnncwnnenekdmnmniicts . 94,978 
FRE Meso cicnaudunccweatbniiwiide J 73 
Ut ssn wrictareatinwinaiocens 921 


43 
585 


46 


ale lana Shits cde mietewaudin 304 
. Gen., 516 

. Gen., 

. Gen., 529... 


. Gen., 612 
i a ectiosahansirv winnie 

















XVI TABLE OF STATUTES, ETC., CITED IN DECISIONS. 





Page. 
ee . 896 | 3 Comp. Gen., 269 = “ae 








































2 Comp. Gen., 729..........- = - 474 | 3Comp. Gen., 277 7 300, 347, 671, 858 
2 Comp. Gen., 745..........- shlle onttatha 148, 934 | 3 Comp. Gen., 286 : 365, 463, 780, 796, 798 
ES SS ae ee 566 | 3 Comp. Gen., 310 Uh ae ci “SS 
2 Comp. Gen., 757._.......-- ------------- 333 | 3 Comp. Gen., 314 Be aie 988 
ON NE ee ee 723 | 3 Comp. Gen., 316 : tate te See 485 
2 Comp. Gen., 770 esiteck --.--- 121 | 3 Comp. Gen., 336 sibtaiebiidoe eet. 494 
2 Comp. Gen., 782_.._....-- ponkidideny Ge 3 Comp. Gen., 350 ; sepeainclsaie: st ae 
2 Comp. Gen., 784.__.....-- Loeaiibdes 498 | 3 Comp. Gen., 360 bSentee 2-4 Se 
2 Comp. Gen., 787.......--.-- eoncccesccs-s  SW-] 3 Comp. Gen., 365 : 463, 780, 796, 798 
2 Comp. Gen., 791 406,796 | 3 Comp. Gen., 371 wie ae 
2 Comp. Gen., 799- 51 8 ee. Gem, OUR. . 2s 5. acs oc. nc 799 
2 Comp. Gen., 817.....--. ; - 966 | 3Comp. Gen., 377 i ceca ae 723, 763, 796 
2 Comp. Gen., 818 ee 187 | 3 Comp. Gen., 398 .....-. 558, 691 
2 Comp. Gen., 832___-- 671 | 3 Comp. Gen., 404 : : eae 795 
3 Comp. Gen., 13_.-- 860,900 | 3 Comp. Gen., 411 ice ae 
3: Comp. Gen., 22.......--- 161 | 3 Comp. Gen., 423 pout dieses 816 
oe ————e 358, 928 | 3 Comp. Gen, 431 eee eet ee 691 
3 Comp. Gen., 33.._-- 582 | 3 Comp. Gen., 433 bs : 784, 848, 926, 942 
3 Comp. Gen., 70___.-- - 633,946 | 3 Comp. Gen., 436 so 468 
3 Comp. Gen., 83...........- ----- 473 | 3 Comp. Gen., 452 = 765, 833, 859 
3 Comp. Gen., 84. .-.--. ---- 552 | 3 Comp. Gen., 458 bE ont 2 7 on 
3 Comp. Gen., 87......--.- J2d) “lig SEI NNN S cis cSabacoaesenneoeoe 797 
Samp. Gon., 01........... - $0 | 3 Comp. Gen., 462..__....... Jee OS 2 cee! ite 
3 Comp. Gen., 115_...-.-- 458,854 | 3 Comp. Gen., 465.._.........._..- hf 691 
3 Comp. Gen., 120__..... ---- 179 | 3 Comp. Gen., 487 Peeceece ceae 766 
3 Comp. Gen., 129........--- 487,766 | 3 Comp. Gen., 491 pee 646 
3 Comp. Gen., 158__...-- . --------- 950 | 3 Comp. Gen., 517 , pe ee ees 845 
3 Comp. Gen., 169_....--- ; ----- 491,645 | 3 Comp. Gen., 549 Seubntins a 

DR ME BOB accvncccnncccscteacusenend es OR, BOBS. oc ciccicccceccs tcc. 845, 924 
3 Comp. Gen., 184 anny th eoswnwwe 249 | 3 Comp. Gen., 563 samen’ A eee 
3:Comp. Gen., 186. .............. . -- 892 | 3 Comp. Gen., 598 drbecaccd he ya 
3 Comp. Gen., 187...........-.. a 278, 300,671 | 3 Comp. Gen., 606 a 
3 Comp. Gen., 190_-- : 468,658 | 3 Comp. Gen., 694 ‘ mo 
3 Comp. Gen., 199___-- ee Comp. Gen., 698 --- 80 
3 Comp. Gen., 207._- - 538 | 3 Comp. Gen., 729 eS 
3 Comp. Gen., 212_-- -- 218 | 3 Comp. Gen., 730_..__. seesisidctgneSbreltais | 

3 Comp. Gen., 216_-- ‘ --------- 215 | 3Comp. Gen., 742 ian ngbdcn tated 820 
3 Comp. Gen., 224... “i . 386 | 3 Comp. Gen., 750 J set. 
3 Comp. Gen., 226-- a SUR; OH) SGI. SOOM... TB... 2 eens cccdeceus 796 
3Gemp. Gen., 298.............. . 398, 431, 467,601 | 3 Comp. Gen., 844.......................- 924 
3 Comp. Gen., 243... ..- ae _...----. 868 | 3 Comp. Gen., 953 ii nella wate in et 972, 993 
3 Comp. Gen., 248. Pe eal stoven) (BT S I IE ssid eitsenglisectean es eel hie ni 993 
3 Comp. Gen., 250_. i biitscibtentess 









DECISIONS OF THE COMPTROLLER OF 





THE TREASURY. 




























Page. | Page. 
yo SS, es 8 ee 59 | 4Comp. Dec., 319 sielialueeetr J 413 
1 Comp. Dec., 126- et . od 330 | 4Comp. Dec., 392. iil ne treet >, i 
1 Comp. Dec., 296-__- a . , 93 | 4Comp. Dec., 409. ieee 681 
1 Comp. Dec., 370- souted od . 871 | 4Comp. Dec., 462.. 778 
2 Comp. Dec., 1... . 871 | 4Comp. Dec., 472-- : _.. 954 
eR iinccewnnnvnnandsenntannee 371 | 4Comp. Dec., 473-- Se ae 
2 Comp. Dec., 94.....--- = 73 | 4Comp. Dec., 576. ‘acd 7 
2 Comp. Dec., 242 a 54 | 4Comp. Dec., 687_- re oe 
2Comp. Dec., 268 ta 539 | 5 Comp. Dec., 7...- — 371 a 
2 Comp. Dec., 347 112 | 5 Comp. Dec., 75-.. 861 
2 Comp. Dec., 367 ieee ask 93 | 5 Comp. Dec., 126 259 
2 Comp. Dec., 392........... ‘ 69 | 5Comp. Dec., 166 ip Vaiewibensmethnen 408 
2 Comp. Dec., 436 ad Re Bs Bs Gin vcin ccc ccccccccccotcce 15, 860 
3 Comp. Dec., 216 fi9 | 5 Comp. Dec., 320... ___........ oo ae 861 
3 Comp. Dec., 431. si) | 5 Comp. Dec., 328 ‘ . 82 
4 Comp. Dec., 046 | 5 Comp. Dec., 333 aa 346 
4 Comp. Dec., 146_.........- sia 271 | 5Comp. Dec., 380 a ee ae 
OGaeee: Dee., BBB... cocccncceveses odboks 802 | 5 Comp. Dec., 395 paiemainiiaemimmeraivetenn.” ee 





«Comp. Dec. snalichaiiasitimeatati puobeesedaihbs 766 | 5 Comp. Dec., 485 ae 7 








5 Comp. 
5 Comp. 
5 Comp. 
6 Comp. 
6 Comp. 
6 Comp. 
7 Comp. 
8 Comp. 
8 Comp 
8 Comp. 
8 Comp. 
8 Comp. 
8 Comp. 
8 Comp. 
8 Comp. 
9 Comp. 
9 Comp. 
9 Comp. 
9 Comp. 
9 Comp 
9 Comp 
9 Comp 
9 Comp. 
9 Comp. 
9 Comp. 


10 Comp. 
10 Comp. 
10 Comp. 
10 Comp. 
11 Comp. 


Dec., 570 
Dec., 716 
Dec., 717 -- 
Dec., 454 
Dec., 683 
Dec., 872 
Dec., 578 
Dec., 151. 


. Dec., 212. 


Dec., 296 

Dec., 582 

Dec., 584. 

Dec., 684 

Dec., 731. 

Dec., 760... 
Dec., 169. 
pee. '78....- 
Dec., 181... é 
Dec., 182_..-- 


. Dec., 228 
. Dec., 249 
. Dec., 256 


a 22. Re aceenebecaaaal 
Dec., 569 

Dec., 663 - 

Dec., 159 

Dec., 340 

Dec., 341_- 

Dec., 605 

ne - ctiedhekisnacapamenined 


11 Comp. 


11 Comp. 
11 Comp. 
12 Comp. 
12 Comp. 


Dec., 629 
Dec., 789 
Dec., 68__- 
Dec., 155 


12 Comp. 


12 Comp. 
12 Comp. 


Gc acknbpeGepetnnestosners So 
Dec., 308. 


12 Comp. 
12 Comp. 


12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 
12 Comp. 


Dec., 446... 

Dec., 546 

Dec., 774. .-.-- 

Des. 676...<.... 

Dec., 483. . 

Dec., 631 shies aires 
DANEEL cbc ceeuccconcaclecanaua 


12 Comp. 
13 Comp. 
13 Comp. 
13 Comp. 


13 Comp. 
13 Comp. 
13 Comp. 
13 Comp. 
13 Comp. 
13 Comp. 


13 Comp 


14 Comp. 
14 Comp. 


Oe 
Dee., 545. .....- : 

eS ae ; 
Ce r 
Dec., 733 

Dec., 782 : 
EN eee casas ; 
Se 
ae 


14 Comp. 
14 Comp. 
14 Comp. 
14 Comp. 


14 Comp 


8779° 


124 
569 

59 
633 
633 

62 
577 
993 
2 
992 
663 
981 
343 
867 
343 
413 
571 
681 
623 

15 


860 


3, 696 


993 
633 
416 
112 
935 
981 
224 
653 
633 
413 
343 

62 
575 
734 
371 


371 
297 
966 
947 
198 
469 

64 
908 











14 Comp. 
14 Comp. 
14 Comp. 
14 Camp. 
14 Comp. 
14 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
15 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
16 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
17 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
18 Comp. 
19 Comp. 
19 Comp. 
19 Comp. 
19 Comp. 


| 19 Comp. 


19 Comp. 
19 Comp. 
19 Comp. 
19 Comp. 
19 Comp. 
19 Comp. 
20 Comp. 


PM isiciiicetncewiarwkotctakes 


Dec., 674 
Dec., 829 
Dec., 55......-. 
Dec., 131 
Dec., 167 
Dec., 231. 
Dec., 304 
Dec., 359. 
Dec., 372. 
Dec., 407_- 
Dec., 570 
Dec., 656 
Dec., 660. 
Dec., 692 
Dec. 

Dee 

Dec., 2! 
Dec. 
Dec., 9 
Dec., 
Dee. 
Dec., 16: 
Dec. 

Dec. 
Dec.., 

Dee 

Dec., 618 
Dec., 5... 
Dec., 169 
Dec., 315 
Dec., 452 
Dec., 467 
Dec., 537 - 
Dec., 997. 
Dec., 1016 


a 


Det. We. ..<.:.<.-... . 
Dec., 224 


a 


Dec., 526 
Dec., 531 
Dec., 621 
Dec., 645. 
Dec., 743 
Dec., 745 
Dec., 747 
Dec., 933 
Dec., 937 
Dec., 967 
Dec., 60__-- 
Dec., 
Dec., 278 
Dec., 367 
Dec., 479-- 
Dec., 592 
Dec., 628 
Dec., 752 
Dec., 776 
Dec., 839 
Dec., 842 











XVIII 



















































20 Comp 











































































































21 Comp 















































21 Comp 
21 Comp 





















































































































































22 Comp. 














22 Comp 








20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 


20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
20 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 


21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 


21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
21 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 
22 Comp. 


22 Comp. 


 * 
i ics eettainstiepnnedlicecia 
Dec., 64.......- 


Dec. 


Dec., 223. 
Dec., 159. 
Dec., 304. 


Dec., 349 


Dec., 490. 


Dec., 555 
Dec., 602 
Dec., 670 
Dec., 728 
Dec., 801 
Dec., 859 
Dec., 867 


Dec., 5... 


Dec., 14 


Dec., 25-. 


Dec., 53. 
Dec., 66 

Dec., 116 
Dec., 132 
Dec., 153 
Dec., 184 
Dec., 291 
Dec., 308 
Dec., 311 
Dec., 438 
Dec., 454 
Dec., 462 
Dec., 496 
Dec., 518 


Dec., 534_- 


Dec., 560_- 
Dec., 566-. 
Dec., 573 _- 
Dec., 617 -- 
Dec., 624_. 


Dec., 689 


Dec., 691. - 


Dec., 7i4- 


Dec., 771 


Dec., 816. 


Dec., 890. 
Dec., 11.. 
Dec., 29.. 


Dec., 6: 
Dec., 
Dec. 
Dec., 
Dec., 25 
Dec. 
Dec. 
Dec., : 
Dec., ¢ 
Dec., 
Dec., 34 
Dec., 

Dec., 412 
Dec., 477 
Dec., 524 
Dec., 542 


Dec., 586. 


Dec., 654 


Dec., 673.... 


Dec., 674 








Page. 
694 
748 

59 
132 


217 

59 
917 
519 
380 
118 


96 
391 
966 
935 
191 


132 


571 
444 
757 
757 
529 
96 
371 
818 
sl 
167 
703 
181 
892 
651 
935 
221 
291 

41 
292 
132 
571 
217 
, 810 
403 
759 
167 
45 
6A2 
167 








22 Comp. 
22 Comp. 
22 Comp. 
23 Comp. 
23 Comp. 


23 Comp. 
23 Comp. 
23 Comp. 
23 Comp. 
23 Comp. 


23 Comp. 


23 Comp. 
23 Comp. 
23 Comp. 
23 Comp. 


23 Comp. 


23 Comp. 
23 Comp. 
23 Comp. 


23 Comp. 


23 Comp 
23 Comp 


23 Comp. 
23 Comp. 
24 Comp. 
24 Comp. 
24 Comp. 
24 Comp. 
24 Comp. 
24 Comp. 
2% Comp. 


24 Comp. 


24 Comp. 
24 Comp. 


24 Comp. 
24 Comp. 
24 Comp. 


24 Comp. 


24 Comp. 
24 Comp. 


| 24 Comp. 


24 Comp. 
2 Comp. 


24 Comp. 
24 Comp. 


24 Comp. 
2% Comp. 
24 Comp. 
24 Comp. 
24 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 
25 Comp. 


TABLE OF STATUTES, ETC., CITED IN DECISIONS, 










Dec., 678. nansetiiiceddnde an 
BS TI <<: > sepia nis icpsateanspasiliiatidll 935, 1012 
Dec., 703 sumenqunases 23 
Dec., 15-. Ss 
Oe eres ities 72 
Dec., 58... _ deen 
RA Ts. scien nnipepediarnidiibessdiaidliaiads 59 
ON a cei call nc eile 336 
Dec., 159 a 
edd de 917, 976 
Dec., 259 larice 529 
TN a el ci area 217 
a Se 716 
ai a I eek 647 
Dec., 346 259 
Dec., 347 hate 
Dec., 372.. . 187,892 
Re MN cic inbiceinw eon adithdenetaads 397 
Si sc ic socinnis tines oie Spaibeantenlliinats 663 
Dec., 499 a 
Dec., 649 sags emeney sc sh 
SS Mis ancacisscisamssnns a aiieinvanmiinnn 543 
a ee 878 
Dec., 715 EE 
ST nn nitdenénneu wacdeeeenetinens 878 
I a 532 
Dec., 109 " 299 
Dec., 111 ie ee 
Dec., 155 . 543, 633, 681 
Dec., 168 167, 722 
IN snd ccitppncecnttebmesuntalauinn 420 
Dec., 258 387 
Si. cicscccnih Mec meattaaias 213 
Dec., 333 a 102 
Dec., 338 132 
Dec., 350 ... 210, 734 
Dec., 396 7 ete 
a ies emi, dail maida 957 
Dec., 418. ————— 
laa ia is iain alienate 502 
3 ee 192 
a a 64 
Ps kcccncccranentditccmedl 4il 
| See 935, 1013 
Sf 518 
aa ra ae 832, 994 
SEE nditiniineneedtiimmeatl 821 
icc ans cman edaiiemiield 188, 227 
DR dn wacncumsanietidwaniad 300 
SN rc neindiccnn ne BintaneaeEamee 623 
ata ie 420 
NR ES ae eee aes 759 
Dec., 62-. - 759 
Dec., 77 — | 
oe LS 
ON er ae 144 
Dec., 101 159 
Dec., 195 569 
Dec., 217. 273 
Dec., 375. 436 
Dec., 413 57 
RE Ee 
tT ci cicihinn winwescthmsimsliicaithec ee 
I a nck dt dtinmettity nie Maat 442 
Rc cncontcunnihhtindmetgoume 821 
tae 320 
Rh. inudinhiceniintnnacuaieniens 400 


25 Comp. " 27 Comp. 

25 Comp. 27 Comp. 

25 Comp. Dec., 709...- 27 Comp. 

25 Comp. Dec., 759-..- 27 Comp. 

25 Comp. Dec., 762.... 27 Comp. 

25 Comp. Dec., 771.-.. 2 | 27 Comp. 

25 Comp. Dec., 782 27 Comp. Dec., 

25 Comp. Dec., 924 ‘ 27 Comp. Dec., 142 

26 Comp. Dec., 75... 27 Comp. Dec., 153. ... 17 
26 Comp. Dec., 116.-.. 27 Comp. » 17 219 
26 Comp. Dec., 119... 27 Comp. \ Nesineaaieecdavstuahace > ae 
26 Comp. Dec., 132 A 89 | 27 Comp. ' an pibsnne aaa 876 
5 Camm Woes... 106... concen nscks- 27 Comp. 5 = pound 247 
26 Comp. Dec., 155-- 598 | 27 Comp. . ’ ee: 
26 Comp. Dec., 209--- : 164 | 27 Comp. 

26 Comp. 27 Comp. 

26 Comp " 786 | 27 Comp. 

26 Comp. 124 | 27 Comp. 

26 Comp. " 823 | 27 Comp. 

26 Comp. ; J iakttdntakddbectac dost ey a ae 

26 Comp. Dec., 336 i 481 | 27 Comp. 

Op Cee, Bets SPs. on osisi5.cueb... ke 161 | 27 Comp. 

26 Comp. 360 | 27 Comp. 

26 Comp. 27 Comp. 

26 Comp. ‘ 27 Comp. 

26 Comp. J 27 Comp. 

26 Comp. } , 27 Comp. 

26 Comp i 27 Comp. 

26 Comp. 27 Comp. 

26 Comp. 5 27 Comp. 

26 Comp. y 27 Comp. 

26 Comp. «y Os 27 Comp. 

26 Comp. " 27 Comp. 

23 Comp. i 27 Comp. 

26 Comp. 5 76,121 | 27 Comp. 

26 Comp. 287, 780, 796,798 | 27 Comp. 

26 Comp. 27 Comp. 

26 Comp. * 27 Comp. 

26 Comp. 27 Comp. 

26 Comp. 27 Comp. 

26 Comp. . : 27 Comp. 

26 Comp. é 27 Comp. 

26 Comp. . 27 Comp. 

26 Comp. . 27 Comp 

26 Comp. . 27 Comp. Dec., 954......-- 

26 Comp. 5 27 Comp. Dec., 961. -- 
26 Comp. ‘ 27 Comp. Dec., 963 _- 

26 Comp. : eee 27 Comp. y 

26 Comp. ¥ 27 Comp. 

26 Comp. Dec., 1071 27 Comp. 

OE. B06 Bicester éecnpinscnsones 27 Comp. 

27 Comp. Dec., 20. — 27 Comp. 

BF Comet. nets Wi-spccecessassi+-+ 27 Comp. 

27 Comp. Dec., 59 


DECISIONS OVERRULED OR MODIFIED. 


23 Comp. 2 Comp. 

24 Comp. ; 2 Comp. 

26 Comp. Dec., 116 2 Comp. 

26 Comp. Dec., 119 2 Comp. Gen., 681 

26 Comp. Dec., 209 nn ne cucinpeconaeiais - 
ae a in a 3 Comp. 5 465, 467 
ONION TI osc cue xamaeaeesm sr SOcwm. Get., 28................-.. 

1 Comp. Gen., 496 a 3 Comp. Gen., 347.__. 

a 3 Comp. Gen., 462. 

NS ee oe ee 





OF STATUTES 





, ETC., CITED IN DECISIONS, 





OPINIONS OF THE ATTORNEY GENERAL. 


2 Op. Atty. Gen., 691... 





DECISIONS OF COURTS. 


Acker vp. United States, 46 Ct. Cls., 63 
Archer v. Hartford Ins. Co., 31 Fed. Rep., 66 
B. & O. SW. Railway Co. 0. S 


B. & O. Railroad Co. v. United States, 261 U. 
SS Pe ee | is 
Bancroft v. United States, 56 Ct. Cls., : 


Barry ». United States, 229 U. 8., 47 
Beaver, Ex parte, 271 Fed. Rep., 493 
Bedford v. Miller, 212 Fed. Rep., 368 
Billings r. United States, 50 Ct. Cls., 328 
Binderup v. Pathé Exchange, 
Blanton Duncan ». A., T. & 8. 

61. C. C. Rep., 


263 U. S., 291.. 
F. R. R. Co., 
Bolognesi vp. United States, 189 Fed. Rep., 336. 
Booth v. Powers, 56 N. Y. 
Brawley v. United States, 6 U.8., 
Brown v. Reed, 79 Pa. St., 
Bryan et al. ». United States, 90 Fed. I 





Byerly v. United States, 58 Ct. Cls., 26 
Carr v. United States, 98 U.S., 4 
. United States, 102 U 
Claude v. Shepard, 122 N. Y., 385 
Collins Case, 15 Ct. Cls., 35......-- 
Commonwealth o. 

County Rep. (Pa.), 241-- 
Gemma v. Bouck, 


- 65 BBB. wcccnes 


alas e. U nited States, 91 U. 8. 2 
Crane v. United States, 23 Ct. Cls., 94 
Detroit Southern Railroad v. 


Dostal, Ex parte, 243 Fed. Ren. 
Dyer v. United States, 37 Ct. Cls., 337 
Eliot National Bank v. Gill, 210 Fed. Rep., 933 
». United States, 26 Ct. Cls., 154. .__ 
Faust o. United States, 42 Ct. Cls., 04 
Fitzpatrick ». United States, 37 Ct. Cls., 332- 
Foundry & Machine Co. ». U. S., 44 Ct. Cls., 
een aes dann aanthraebinnauslciniewne 
Frackleton v. United States, 54 Ct. Cls., 153 
Frisbie o. United States, 57 U.S S 


1SSstSe SEE RB £628: 
1m SS 


Garrard ¢ o. Hadden, 67 Pa. Bt. 82 ‘caida 
Geddes v. United States, 38 Ct. Cls., 
Gerry v. Post, 13 How. Prac. 
Glavey v. United States, 182 U.S., 595. 2 


Gleason and Gosnell ». United States, 33 Ct. 


DEN RD icknenetheetecwrscesaip cs 

















eS Se 259 
I es 778 
20 Op. Atty. Gen., 205_. sincilbeiasctlabdeaschbiak 442 
BP EI. GIs TB cnccccncckiccnténsedbad 630 
ah, ee: SOs MOL... cc neubbocndbhocdtise 259 
i Riera Oe ole ais 177 
32 Op. Atty. Gen., 273............ nditinbeatial 120 
£8 Op. Atty. Ger.. GIB..coccocessscossise ers 









Puge. 
Goodrich v. United States, 42 Fed. Rep., 392. 861 
Graham v. United States, 57 Ct. Cls., 515.. 27, 538 
Gratiot v. United States, 15 Pet., 336, 370... 772 
Hannibal Railroad v. Swift, 12 Wall., 262... 577 
Hannum pv. United States, 43 Ct. Cls., 323.. 360 


Hansbrough v. Peck, 5 Wall., 497........... 67, 685 
Harper v. United States, 21 Ct. Cls., 58_.... 994 
Hart e. Pennsylvania Railroad Co., 112 U. S., 

Sil cishindiythnnieesenqenttiniaintadinniiednsialos 184 


Haynsohn o. Merriman et al., 1 Fed. Rep.,728 756 


Hearn, In re, 32 Fed. Rep., 141..-........... 601 
Hoskins v. Pell, 239 Fed. Rep., 279........... 691 
Hunt v. United States, 38 Ct. Cls., 135_...... 538 
Houston v. Moore, 5 Wheat., 1.............. 259 
Insurance Co. r. Boon, 95 U. S., 117, 128.... 768 
International Contracting Co. v. Lamont, 155 
U.S., 310-. noe shila lvetrtacabiaiipieds 55 
Johnson v. Maryland, 2 054 meh ced 663 
Jonas v. United States, 53 Ct. Cls., 254.....-. 217 


Katzer 0. United States, 52 Ct. Cls., 32._.. 208, 545 

Keim vo. United States, 33 Ct. Cls., 174; 177 
yi cntvnivencmassndwwetbacksteancdse 335 

Keokuk & Hamilton Bridge Co. v. United 
URN, G0 Wl . Big Bc cesvinsondecvaensienstit 236 


Klipstein & Co. v. Dilsizian, 273 Fed. Rep., 


eh eakeaastin iuepivniwbesiiteeedeas “SOP 
Lewier, In re, 40 Fed. Rep. RS 5 itd oss 691 
League v. Shields, 96 N. E., 45..........--- 189, 228 
Levy v. United States, 271 Fed. Rep., 942... 196 
Louisville & Nashville R. R. Co. v. United 

Ee We Big GR ednsi ivccccctcenesses 18 
Louisville & Nashville R. R. Co. v. United 

States, 46 Ct. Cls., 692.........-. ae 
Manning v. United States, ac t.c Is., 95.. 316 
Martin oe. Mott, 12 Wheat., 19..............- 259 


Marvin v. United States, 114 oa Rep., 225. 860 
McCafferty v. United States, 26 Ct. Cls.,1.. 994 


McClaughry v. Deming, 186 U. 8., 49, 64.... 647 
McCullum vo. United States, 17 Ct. Cls.,92.. 356 
McKnight v. United States, 98 U.S.,179.... 772 
McKnight rv. United States, 13 Ct. Cls., 292. 483 
McLean rv. United States, 226 U.8.,374_.... 677 
McLelan rv. McDermed, 18 N. W., 222...... 307 


McMath v. United States, 248 U. S., 151_. 208, 537 
Medkirk v. United States, 44 Ct. Cls., 469.. 335 


Mimmack v. United States, 97 U.S., 246... 727 
Montgomery ve. United States, 19 Ct. Cls. 
EES ikea wiketanpnasaaal me 
Moore v. Dunn, 92 N. Cag GR.....cctieccataguen: Te 
Moore v. United States, 196 U.S., 166..-.... M41 


Murray v. Staunton, 99 Mass., 345._......... 307 


TABLE OF 


Pa 
Neurath pv. District of Columbia, 17 Ct. Cls., 
————EE—— 
Newcomb ». Insurance C 0., 51 Fed. “Rep. wy 729 
Newcomber v. United States, 51 Ct. Cls., 408 
Norton v. Shelby Co., 118 U. S., 42 aie 
Omaha & C. B. Street Ry. Co. v. Interstate 
Commerce Commission, 230 U. S., 324... 
O'Neil ». United States, 56 Ct. Cls., 89 
Ontai ». United States, 188 Fed. Rep., 310 
Oppenheimer v. Wolfe, 3 Sandf., C. H. 
(N. Y.), 571 
Pacific Ry. Co. v. U. S., 49 Ct. Cls., 327 
Palen v. United States, Ww Ct. Cc “ 389 
Parmlee v. United States, 56 Ct. Cls., 1 
Platt ». U. P. R. R. Co., 99 U.S., 48 
Plummer v. United States, 224 U. &., 
Pollock v. Farmers Loan and Trust - 0., 157 
i i eect addlkee 
Reed v. United States, 56 Ct. Cls., 500 
Ripley v. United States, 223 _ § a 
Ross v. United States, 239 U. 
Ruse, Ex parte, 246 Fed. as 172 . 
Schwanz v. United States, 50 Ct. Cls., 277 
Scott v. United States, 44 Ct. Cls., 524- 
Seaboard Air Line Railway Co. v. United 
States, 261 U. S., 209............ 
Sears v. United States, 46 Ct. Cls. a “105. 
Sherburne v. United States, 16 Ct. Cls., 
Shipman v. United States, 18 Ct. Cls., 138___- 
Shuey v. United States, 92 U. 8., 73_- 
Silliman v. United States, 101 U. 8., 465 
Simpson v. United States, 172 U. S., 379...-- 
Smith v. Jackson, 246 U. S., 388 
Smith v. United States, 170 U. S., 372 
Smoot v. United States, 38 Ct. Cls., 418___._- 
Standard Oi) Co. ». United States, 221 U.S.,1 
Sun Printing & Publishing Assn. v. Moore, 
BOP, Gi ia vidccecstinnccdseccsdsiscds , 
The T. F. Oakes, 36 Fed. Rep., 442.. 
Thornley v. United States, 113 U. 
Os, Ols., 122 ...-. 
Union Pacific R. R. Co. v. Mitchell Critte L- 
den Tie Co. 190 Fed. Rep., 644..........-- 
United States v. Allen, 261 U. S., 317 
United States v. Andrews, 240 U. 8., 90. 208, 537, 
United States v. Andrews & Co., 207 U.S., 229 
United States v. Babcock, 250 U. 2 ee 
United States v. Baker, 125 U. S., 646 
United States ». Bethlehem Steal Co., 205 
U.&., 264, 


, 310; 18 


STATUTES, 


ETC., CITED IN 


ge. 


124 


491_ 519, 536 


264 
730 


360 


264 
923 
545 
602 
485 
826 


696 








| Work v. Mosier, 261 U. S., 359 


DECISIONS 


United States ». Buford, 3 Pet., 21 
Uniged States v. Cook, 128 U. S., 254 
United States v. Corson, 114 U. , 619 
United States ». Davenport * a 2ti Fed. 
i ernihintnratentineinentive 
United States ». Edwards, 47 Fed. Rep., 67 
United States v. Erwin, 147 U. S., 685 
United States ». Hutchins, 151 U. S., 5 
United States v. Jones, 134 U. S., 483 
United States v. Jones, 18 Howard, 92 
United States v. Landers, 92 U. S., 77. ea 
United States ». Langston, 118 U. S., 389 
United States vr. Luskey, 262 U. 8., 62 - 221 
United States ». Michael, 153 Fed. Rep., 60v 155 
United States v. Moran, 261 U. S., 321 
United States ». Morton, 112 U. S., 1 
United States v. Odeneal, 10 Fed. Rep., 
United States 2. Pierson, 145 Fed. Rep., 
United States ». Poland, 251 U.S., 221__- 897 
United States v. Purdy, 38 Fed. Rep., 902._ 189, 228 
United States v. Richards, 149 Fed. Rep., 413. 196 
United States v. Rider, 261 U. S., 363_-. 311, 496 
United States ». R. P. Andrews & Co., 207 
fe a ee 
United States ». Sanborn, 135 U. S., 271 
United States v. Saunders, 120 U. S., 126 
United States v. Slaymaker, 263 U.S., 94 
United States ». Smith, 124 U. S., 525 
United States v. Steamship Co., 239 U. S., & 
United States v. Strong, 125 U. 8., 656. 
United States o. Sweet, 189 U. S., 471 _- 
United States v. Thornton, 160 U. S., 6514 
United States v. Thos. Buford, 3 Pet., 2 
United States v. Tyler, 105 U. S., 244 
United States v. Warfield, 170 U. S., 43 
United States v. Watson, 130 U. S., 80...__- 
United States v. Wickersham, 201 U. S., 300 
United Timber Co., v. Bivens, 253 Fed. Re}., 


923 
826 
738 


542 


S14 


577 
272 
935 
387 
442 
144 
840 
537 
536 
461 


846 
335 


124 


Vanderslice ». United States, 19 Ct. 653 
Wyman vp. Southard, 10 Wheat., 1 


Waynshohn v. Merrimar et al., 


Cls., 480. 
1 Fed. Rep., 


~— Sutherland & Co. v. United States, 
2U.S., 489 seca ll 
Ww te v. United States, 12 Ct. Cls., 501 
Wise v. United States, 249 U. S., 361_- a 542, 696 
Wolverton et al ». McKay, 45 N. W., 830 307 
-- 950 


Woodwill o. United States, 214 U.S., 82 734 











DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES. 


DRILL PAY—NATIONAL GUARD MEDICAL OFFICERS. 


The examination of recruits for National Guard organization in process of 
formation preliminary to, and in preparation for, inspection for Federal 
recognition is a duty devolving on the State and not a duty contemplated 
to be performed by the medical officer of the organization as duty equiva- 
lent to drills and does not entitle him to armory drill pay. 


ae General McCarl to Capt. P. G. Hoyt, United States Army, July 

There was received with your letter of May 16, 1923, supplemental 
pay rolls for the First Coast Defense Command, Massachusetts Na- 
tional Guard, for the quarterly periods ended December 31, 1920, 
March 31, June 30, September 30, and December 31, 1921, submitted 
in connection with the claim of Mrs. Emma M. Hodskins, widow, and 
administratrix of the estate of Edward B. Hodskins, for armory drill 
pay believed to have been earned by decedent while a major, Medical 
Corps, Massachusetts National Guard. 

The matter was the subject of decision of December 7, 1921, 16 MS. 
Comp. Gen., 356, and the facts then presented did not warrant pay- 
ment. Among the features adverted to in that decision as militating 
against payment of the claim as then presented were (1) the omission 
of the officer’s name from the current rolls of the organization of 
which he was represented as being a member and the failure of the 
War Department to consider and administratively determine the 
sufficiency of the reason for omission of the officer’s name from the 
organization roll; (2) the insufficiency of.the reason given for omis- 
sion of the name from the roll; and (3) doubt as to the actual duties 
performed by the officer, represented as equivalent to drills, or as to 
the satisfactory performance of his duties under section 109 of the 
national defense act as amended, entitling him to armory drill pay. 

The rolls formerly submitted showed Major Hodskins to have been 
a member of the headquarters, Medical Department, Massachusetts 
National Guard, and to have been entitled to armory drill pay of 
$250 for the semiannual period ended December 31, 1920, $241.67 for 

1 











9 DECISIONS OF THE COMPTROLLER GENERAL. 
the semiannual period ended June 30, 1921, and $216.66 for the semi- 
annual period ended December 31, 1921, a total of $708.33. 

The rolls now submitted are supplemental rolls for the First Coast 
Defense Command, of which it is represented Major Hodskins was 
a member; they are prepared for quarterly periods, although the 
law in effect when the services are alleged to have been rendered 
required payment semiannually; and the amounts now represented 
as earned are, for 1920, $125; for the first half of 1921, $241.67; 
and for the last half of 1921, $162.50; total, $529.17. The reason 
for this difference is not stated. 

The reason now given for failure to pay the officer currently is that: 


Major Hodskins performed the necessary duty entitling him to armory drill 
pay for the period stated; but as the medical department of the 1st Coast 
Defense Command, of which he was the commanding officer, was not federally 
recognized at that time, he was not carried on the pay rolls of that organiza- 
tion. As he had performed extraordinary duty for the medical department, 
being considered unusually efficient and untiring in the performance of his 
duties, and as it was believed tiat, owing to the distressed financial circum- 
stances of his widow, his account should be settled with the utmost expediency, 


he was carried on a supplemental staff corps and departments pay roll, this 
being deemed practical on account of existing facts. 


In addition, the forwarding officer states— 


that there was a general delay in the payment of Medical Corps officers during 
the period in question, due to a misunderstanding as to just what duty was 
required to earn maximum pay. 

Although it has been repeatedly stated that the sufficiency of rea- 
sons given for the failure to include on the current rolls of National 
Guard organizations all the members thereof is first for considera- 
tion by the War Department and if deemed sufficient, administra- 
tive examination and recommendation on the claim, no such action 
seems to have been taken in this case. 1 Comp. Gen., 607; 10 MS. 
Comp. Gen., 2488, June 30, 1922, to Secretary of War; 13 éd., 622, 
oe 14, 1922, to Major Thibadeau, case of Irby; 20 id., 908, 
April 25, 1923, to Chief of Finance, case of Irby; and 16 id., 356, 
December 7, 1922, to the Secretary of War in the present case. The 
case not having been completed in this respect is alone sufficient to 
warrant a decision against payment of the claim. 20 MS. Comp. 
Gen., 908, April 25, 1923, case of Irby. There are other features of 
the case, however, requiring comment at this time. 

Major Hodskins is given credit for drills, as follows: 


1920. October 4, November 4, and December 4, total__-_.-________________ 12 
1921. January 4, February 4, and March 4, total_______ ao Pao. ee 
April 4, May 4, and June 4, total___-__-____--__ = ae ta 


July 2, August 3, and September 2, Gobet en et dossasds : 7 
October 4, November 4, and December 3, total_____. Lika: items ciel vi ae 

There is a certificate by the inspector-instructor of the Coast 
Artillery Corps, National Guard, Massachusetts, on each of the 
rolls, as follows: 
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I hereby certify that Major Edward B. Hodskins performed more than the 
equivalent of four drills a month. 

If this certificate is of value and correct it is not apparent why the 
officer was not given credit for four drills during July, August, 
September, and December, 1921. 

It has been ascertained informally that while various units of 
the First Coast Defense Command were Federally recognized as 
the organization of each was completed, the command was not fed- 
erally recognized as a complete organization until March 14, 1921, 
and the medical detachment was not federally recognized until June 
7, 1922. On the rolls submitted the date of recognition of the or- 
ganization of which Major Hodskins was a member is not shown in 
the certificate signed by the commander of the organization, the 
blank space provided for this purpose not having been filled. 


Paragraph 152 of the National Guard Regulations, 1919, pro- 
vided : 


Prior to the receipt of Federal recognition as National Guard, an organiza- 
tion or an individual belonging thereto has the status of State forces not yet 
& part of the National Guard. 

And paragraph 944 of the regulations provided, in part: 


The initial date on which pay may become due for any man who is qualified 
for pay under paragraph 943 above may be determined as follows: 

(a) * * * from the date of recognition as National Guard of the 
organization of which he is a member, provided he has already individually 
qualified as a member of the National Guard by taking the oath prescribed, 
otherwise from the date of individual qualification as a member of the 
National Guard. 

That Major Hodskins was during the period covered by this claim 
a member of a federally recognized National Guard organization 
has not been sufficiently shown. 

The duties performed by Major Hodskins were redescribed on all 
the rolls as “Almost daily physical examination and inoculation of 
recruits.” Presumably the recruits were for the various units of the 
First Coast Defense Command. The duties to be performed by 
medical officers of the National Guard to qualify for armory drill 
pay seem not to have been defined in the National Guard Regula- 
tions, 1919. There is a suggestion in paragraph 499 that the matter 
was the subject of special regulations. 

However, paragraphs 153(d) and 154 of the regulations contain 
the following: 

(d) An inspection by a Regular Army officer is required prior to Federal 
recognition. * * * The inspector will * * * see that all the men pre- 
sented have been properly examined nhysically (Form 135-1, A.G.0.) * * *. 

154. The most common errors noted at Federal inspections for recognition are 
the following: * * * (e) lack of record of physical competence of per- 
uae; * *\*, 

The examination of recruits for an organization in process of 
formation and preliminary to presentation for Federal recognition 
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would appear to be a duty devolving on the State and not a duty 
contemplated to be performed by the medical officer of the organiza- 
tion for which credit is to be allowed him for armory drill pay 
purposes. Undoubtedly the examination of recruits for a federally 
recognized organization is a proper duty of the medical officer 
thereof and for which regulations may properly provide that he 
shall receive credit for armory drill pay purposes; but the situation 
is otherwise where the examinations, as in this case they seem to 
have been, are preliminary to, and in preparation for, inspection for 
Federal recognition. 

You are not authorized to pay the claim. 






HOSPITAL TREATMENT OF EMPLOYEES OF PUBLIC HEALTH 
SERVICE DETAILED AND TRANSFERRED TO THE VETERANS’ 
BUREAU. 


Officers and employees of the Public Health Service detailed to duty with the 
Veterans’ Bureau pursuant to the act of August 9, 1921, 42 Stat. 147, and 
Executive order of April 29, 1922, issued thereunder are entitled to “ hos- 
pital relief’ authorized by the act of June 23, 1913, 38 Stat. 24, in the hospi- 
tals under the jurisdiction of the Veterans’ Bureau, any expense of such 
relief being chargeable to the appropriations of that bureau. 

The act of June 23, 1913, 38 Stat. 24, authorizing hospital relief to certain 
ofticers and employees of the Public Health Service is not applicable to for- 

mer officers and employees of the Public Health Service after they shall 

have been transferred to the Veterans’ Bureau, their rights after such 
transfer being governed by the regulations and laws applicable to em- 
ployees of that bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 9, 1923: 

I have your letter of May 19, 1923, requesting decision whether the 
United States Veterans’ Bureau is authorized to furnish hospital 
treatment to employees of the United States Public Health Service 
detailed to the Veterans’ Bureau for duty, and also to those em- 
ployees of the Public Health Service transferred to the Veterans’ 
Bureau by Executive order of April 29, 1922. 

The statutory authority for hospital treatment of employees of the 
Public Health Service appears in the act of June 23, 1913, 38 Stat., 
24, as follows: 

* * * That hereafter commissioned officers and pharmacists, and those 
employees of the service devoting all their time to field work, shall be entitled to 
hospital relief when taken sick or injured in line of duty; * * *. 

This act did not authorize medical and hospital treatment in gen- 
eral but is restricted to “ hospital relief,” which has been construed 
as merely opening the hospitals of the Public Health Service to the 
personnel on field duty, a right they did not have theretofore. 81 MS. 
Comp. Dec., 65; 86 id., 194. 
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The act of August 9, 1921, 42 Stat., 148, authorizing transfer of 
activities relating to veterans from the jurisdiction of the Public 
Health Service to the jurisdiction of the Veterans’ Bureau provided 
in section 4 for the transfer of the personnel involved and for detail 
of the commissioned personnel of the Public Health Service. Rela- 
tive to the commissioned personnel the act provided: 

* * * That all commissioned personnel detailed or hereafter detailed 
from the United States Public Health Service to the Veterans’ Bureau, shall 
hold the sume rank and grade, shall receive the same pay and allowances, and 
shall be subject to the same rules for relative rank and promotion as now or 


hereafter may be provided by law for commissioned personnel of the same 


rank or grade or performing the same or similar duties in the United States 
Public Health Service. 


Executive Order No. 3669, dated April 29, 1922, issued pursuant 
to said act, provided for the detail of the commissioned personnel to 
the Veterans’ Bureau until released by the director of the bureau 
and with regard to the transfer of other personnel provided: 

Such other personnel of the United States Public Health Service as are now 
paid from funds allotted by the Director of the United States Veterans’ Bureau 
shall, subject to the approval of the director of the bureau, be transferred and 
given appointment in the United States Veterans’ Bureau in the manner pre- 
scribed by civil service laws and regulations. 

Under the general rules applicable to detail of personnel from one 
department for duty with another, the commissioned personnel of 
the Public Health Service when detailed to duty with the Veterans’ 
Bureau did not lose any rights which the law gave them by reason 
of their commissioned status. In addition to the general rule, the 
provision under section 4 of the act of August 9, 1921, expressly sav- 
ing to them the same pay and allowances when detailed to the 
Veterans’ Bureau, is sufficient to show that no privileges or benefits, 
including right to hospital relief, to which they were entitled while 
serving under the Public Health Service would be lost to them while 
serving under authorized detail with the Veterans’ Bureau. 

Accordingly, you are authorized to furnish the personnel of the 
Public Health Service detailed to duty with the Veterans’ Bureau 
such “ hospital relief ” in the hospitals under the jurisdiction of the 
Veterans’ Bureau contemplated by the act of June 23, 1913, any ex- 
pense in connection therewith being chargeable to the proper ap- 
propriation of the Veterans’ Bureau. 1 Comp. Gen., 230. 

Public Health Service employees transferred to the Veterans’ 
Bureau severed their connection entirely with the Public Health 
Service and the privileges with respect to hospital treatment to 
which they may be entitled are controlled by the laws and regula- 
tions governing the personnel of the Veterans’ Bureau, and after 
such transfer they no longer retained any rights under the act of 
June 23, 1913, applying to the Public Health Service. 
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FAIR AND JUST PRICE FOR COMMANDEERED SUPPLIES. 


The “fair and just” compensation to be paid by the Government for supplies 

commandeered under the act of June 8, 1916, 39 Stat., 213, is the reason- 
able market value of such supplies and is not affected by any private agree- 
ments or contracts which the individual or firm from whom the supplies 


were obtained may have had for the sale of such supplies to other pur- 
chasers at higher prices. 


Decision by Comptroller General McCarl, July 9, 1923: 


The Simpson Packing Co. has requested review of settlement No. 
W-154042, this office, dated October 28, 1922, allowing $45.84 for 
strapping on 2,292 cases of tomatoes furnished the War Department 
under compulsory subsistence order No. S-377 issued in March, 1918. 

Claimant is contending that it is entitled to an additional 50 cents 
per case on No. 3 cans and 20 cents per case on No. 2 cans as con- 
stituting a fair and just price for the canned tomatoes comman- 
deered for use of the Army under this purchase order. 

Bulletin No. 7 issued February 20, 1918, by the United States 
Food Administration addressed to “'The Canning Industry ” directed 
claimant company to report and hold, subject to further instruc- 
tions, whatever quantities of certain canned goods, including toma- 
toes, it had, owned by it or under its control. Report under the 
bulletin was acknowledged by the Food Administration March 18, 
1918, and the company was directed to hold for award and ship- 
ping instructions 2,000 cases of No. 3 tomatoes and 1,000 cases of 
No. 2 tomatoes. 

In reply the company by letter dated March 19, 1918, advised the 
Food Administration that the canned tomatoes on hand had been 
sold under contract at $1.95 per dozen for size No. 3 cans and $1.35 
per dozen for size No. 2 cans but not yet delivered. This statement 
is corroborated by copies of contracts dated February 21, 1918, with 
three parties, consummated through the brokerage firm of A. W. 
Sisk & Son. 

March 25, 1918, the company was notified that it would be advised 
as to disposition to be made of the tomatoes “ tendered to the Army,” 
and this was followed up immediately by issuance of compulsory 
subsistence order No. S-377 under section 120 of the national defense 
act of June 3, 1916, 39 Stat., 213, directing claimant to deliver 
2,000 cases No. 3 cans at $1.70 per dozen and 1,000 No. 2 cans at 
$1.25 per dozen to the depot quartermaster, New York, N. Y., to be 
packed 2 dozen to a case, storage allowance 2 cents per case per 
month or fraction thereof from December 1, 1917, interest at the 
rate of 6 per cent per annum from December 1, 1917, until voucher 
issued ; strapping allowance 6 cents for iron strapping or 4 cents for 
wire strapping per case. 
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The printed form of this subsistence order sets forth paragraphs 
(a), (b), and (c). Paragraphs (a) and (b) have to do with price 
fixing, (a) requiring acceptance of price fixed or protest, in which 
event 75 per cent only of the unit price will be paid, and (b) is as 
follows: 


As it is impracticable to now determine a reasonable and just compensation 
for the material to be delivered, the fixing of the price will be subject to later 
determination. You are assured of a reasonable profit under this order; and 
as an advance payment you will be paid the unit prices stated hereon, with the 
understanding that such advance payment will not be considered as having 
any bearing upon the price to be subsequently fixed. Any difference between 
the amount of such advance payment and the amount finally determined upon 
as being just and reasonable will be paid to you or refunded by you, as the 
case may be. The unit price stated herein will not prejudice any future price 
determination or be considered as a precedent in determining such increases 
or decreases as may be later decided upon as proper. 


The introductory paragraph expressly eliminated paragraph (a) 
and placed the order under paragraph (b) quoted, and paragraph 
(c) provided as follows: 


The order must be accepted and filled in any event, and if placed in accord- 
ance with subparagraph (a) you are only required to indicate below whether 
the price stated and fixed is satisfactory or is not satisfactory. If not satis- 
factory, a separate letter of comment and qualifications must accompany the 
original order that is to be signed by you and returned. If order is placed 
under subparagraph (b) original is to be signed and returned. The duplicate 
copy may be retained by you in either case. 


Evidently claimant company was unable to understand the price 
quoted, the following appearing in letter from Capt. George G. An- 
drews, Quartermaster Corps, to the company, dated April 10, 1918: 

Carefully read your subsistence order S-877 and you will have no trouble 
in understanding the price, as it is fully explained in paragraph “b.” This 


is the price paid all packers in the United States for commandeered goods and 
is by no means a final settlement. 


By letter dated April 25, 1918, claimant company was granted 
permission to ship whatever cases it had extra over the amount origi- 
nally called for and make bill accordingly. 

June 1, 1918, the strapping allowance was increased from 6 cents 
to 8 cents for No. 3 cans. 


The total amount furnished and paid for under this order is as 
follows: 


Kind of tomatoes. No. Amount. 


$4,023.52 | May 31,1918 


3, 462. 75 Do. 
4,065.88 | July 6, 1918 


| 11, 552. 15 
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An analysis of the total amounts received is as follows: 


No. 8 cans—58,824—4,902 doz. at $1.70 $8, 333. 40 
BD, 3 -nm— a —— 1 Be Gam: OE A Da ics ik ese ee 2, 352. 50 
Strapping 2,292 cases at 6 cents_..._.__..____ iiisaieanceragetl tata da whit a slycncaetarateniniaiam 137. 52 
Strapping 1,100 cases at 8 cents_.____________ bod Ue 88. 00 
Storage and interest (period of computation hot disclosed) 640. 73 

11, 552. 15 

In view of the authorization of June 1, 1918, to increase strapping 
allowance on cases of No. 3 cans, the War Department recommended 
an additional allowance of 2 cents per case on all cases delivered for 
which only 6 cents strapping allowance was granted. On this rec- 
ommendation settlement of October 28, 1922, this office, was based, 
under which 2 cents was allowed on 2,292 cases, or $45.84. 

The act of June 3, 1916, 39 Stat., 213, authorized the President, 
through the head of any department of the Government, to place 
compulsory orders for supplies needed for public use with any 
individual or manufacturing company, and the price was required 
to be fair and just. The act contemplated that prices for supplies 
for the Army be fixed by the Secretary of War. The act of August 
10, 1917, 40 Stat., 276, providing further for national defense, con- 
tained the provision relative to acceptance of 75 per cent of the unit 
price when not satisfactory to the claimant and a requirement that 
suit be brought for the remainder of what constituted just compen- 
sation. 

The prices named in the purchase order were those quoted in 
bulletin No. 5, dated November 7, 1917, of the United States Food 
Administration for tomatoes shipped the Government after Septem- 
ber 15, 1917, and were effective during the period these supplies were 
furnished. The prices were arrived at by the combined efforts of the 
Federal Trade Commission, United States Food Administration, and 
the War Department and are now reported by the Quartermaster 
General of the Army to be the prices generally paid canners during 
the period in question. 

Apparently the only question arises as to the price paid by the 
Government being fair and just, because of the fact that the claimant 
had an agreement for the sale of the tomatoes at a higher price. 
It is obvious, however, that the fair and just compensation stipu- 
lated by the enactment is not determined on the basis of what the 
claimant may have been able to obtain in an agreement with other 
parties. The requirement of the law that the consideration be fair 
and just intends only that the price paid shall be the reasonable 
market value of the merchandise, and no more than such reasonable 
market value can be allowed. Private agreements between parties 
do not necessarily show such market value, and the law does not 
require a market price to be paid which is based on the price appear- 
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ing from such an agreement. The market value is such as the mer- 
chandise is worth in the market generally to the one who would pay 
the just and full value for what the property would bring at a fair 
sale. From what has been disclosed as to the fixing of the price 
in the present case it would appear to be the fair and just price for 
the tomatoes, and no further payment therefor is authorized by the 
executive branch of the Government. 

The situation of the claimant appears in reality to be that it had 
contracts for the sale of its merchandise at a greater price than that 
which the Government could be required to pay, and thus the claim- 
ant has suffered a loss of the difference between the two prices. This 
presents a situation that, if it is for cognizance anywhere, is a matter 
for submission to the Congress for the relief of the claimant. 

Upon review of the matter the settlement is sustained. 


FORMAL CONTRACTS—INCREASED COSTS. 


The execution of a formal contract for specified work for a fixed price and 
the performance of the work thereunder preclude the contractor from suc- 
cessfully asserting a claim for additional compensation for the work by 
reason of increases in the cost of freight or in the market price of the 
materials taking effect between the signing of the contract and its ap- 
proval by the Secretary of Commerce, the approval of the contract by the 
Secretary being necessary to its validity. 


Decision by Acting Comptroller General Ginn, July 10, 1923: 


Joseph Stolz & Son (Inc.) requested November 3, 1922, review 
of settlement No. S-31999, dated September 24, 1922, disallowing 
its claim for an aggregate of $6,667.75, representing increase of 
freight rates on materials and increase in the market price of forg- 
ings used in the construction on the Florida Keys, under contract 
dated October 11, 1919, of two light towers for the Bureau of Light- 
houses, Department of Commerce. 

The advertisement dated June 23, 1919, requesting bids for the 
construction of two light towers, one on Molasses Reef and one on 
Pacific Reef in the Florida Keys, informed all concerned that the 
successful bidder would be required to enter into a contract and to 
furnish bond to the satisfaction of the Secretary of Commerce 
within 15 days from the date the contract was forwarded for execu- 
tion. The bid of claimant was accepted as being the lowest, and 
the tentative contract dated October 11, 1919, as forwarded for the 
signature of its officers contained the express stipulation “the parties 
hereunto agree that this contract shall not be binding upon the 
United States until it shall have been approved by the commissioner 
and by the Secretary of Commerce,” and was signed without modi- 
fications. When the contract was submitted to the Secretary of 
Commerce for approval the payment clause was deemed by him 
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unsatisfactory and another clause was drafted and submitted to the 
contractor for approval, which approval was denied. The clause 
was again modified, and it was not until after considerable negotia- 
tions, and on June 10, 1920, that a payment clause was agreed upon 
as satisfactory and signed by all concerned. 

The contract provided that the two light towers would be constructed 
complete and in accordance with certain specifications attached to 
and forming a part of the contract for the sum of $62,864. During 
the interim between the date of the signing of the tentative contract 
and its approval by the Secretary of Commerce the contractor placed 
orders for all of the necessary material save for the heavy forgings, 
90 struts and columns, and 18 piles. The order for the latter mate- 
rial was not placed until April 5, 1920, as alleged, because of delay 
in receiving the approved contract. The contractor wrote the Com- 
missioner of Lighthouses on March 12, 1920, to the effect that it 
would hold the United States responsible for any increase of prices 
that it might be compelled to pay for material by reason of the 
delay in the approval of the contract. When the payment clause 
was finally agreed upon and signed on June 10, 1920, nothing was 
contained therein as to any increase in the contract price by reason 
of appreciation of freight rates and material cost. The light towers 
were subsequently completed and final payment of the contract price 
has been made. 

The contractor now alleges that the price of the heavy forgings 
delivered in New York, the port of shipment to the Keys, was 8 
cents a pound on the date of the contract and that the market price 
paid for the forgings in April, 1920, was 10} cents a pound f. o. b. 
factory; that 161,318 pounds of forgings were used and that the 
excess cost paid therefor was $3,629.67 and $573.11 excess rail trans- 
portation from the factory to New York, N. Y. The contractor 
also alleges that an additional amount of $1,800 was paid for turn- 
ing, facing, and drilling the 90 struts and columns and machining 
the 18 piles fabricated from the 161,318 pounds of steel; and that 
ocean transportation rates had increased $664.97 over and above the 
rates in effect when the contract was signed It contends that the 
United States is responsible to it in the sum of $6,667.75 as increased 
cost by reason of the period intervening between the date of signing 
of the contract and its subsequent approval by the Secretary of 
Commerce. 

The facts show that the interval of time between the signing of 
the contract by the claimant and its approval by the Secretary of 
Commerce was due to agreeing upon a certain clause in the contract. 
When this was finally determined upon it was for the claimant to 
determine whether it would carry out the contract or refuse to per- 
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form. Its notice of March 12, 1920, may be considered in substance 
a protest against being held to the price stipulated for by the con- 
tract. The position of the Government must be understood as not 
consenting to that demand and its nonreply thereto furnishes nothing 
in favor of claimant. The claimant did not further object but per- 
formed the contract and hence its notice of March 12, 1920, is of no 
effect and it must be held to have voluntarily proceeded with the 
performance of the contract and to have performed at the considera- 
tion therein named. The whole and exclusive remedy of the claimant 
was in refusing to go on with the contract. He could not accept its 
terms for one purpose and reject it for other purposes, that is as to 
the contract price. 

Under these conditions the claimant is not entitled to be paid any- 
thing additional to the price provided for by the contract. See 26 
Comp. Dec., 75; Willard, Sutherland & Company v. United States, 
262 U. S., 489, decided by the Supreme Court of the United States 
June 4, 1923. 


REPAIRS AND EQUIPMENT OF PORTABLE BUILDINGS. 


Portable buildings obtained by the Public Health Service by transfer from 
the War Department and moved and erected for use in connection with 
hospitals of the Public Health Service are “completed and occupied” 
buildings under the control of the Treasury Department and may be 
equipped and repaired from the appropriations for “‘ Mechanical equip- 
ment for public buildings” and “ Repairs and preservation, public build- 
ings.” 


Acting Comptroller General Ginn to the Secretary of the Treasury, July 12, 
1923: 


I have your letter of June 19,-1923, requesting decision whether 
the appropriations “ Mechanical equipment for public buildings” 
and “ Repairs and preservation, public buildings” are available for 
payment for equipment and repairs of portable buildings obtained 
by the Public Health Service by transfer from the War Department 
and moved and erected for use in connection with hospitals of the 
Public Health Service. 

The appropriations named are in specific terms made available 
for equipment and repairs of “ all completed and occupied buildings 
under the control of the Treasury Department.” The buildings in 
question are stated to be complete and occupied and they are under 
control of the Treasury Department as are the hospitals in connec- 
tion with which they are used. 

No other appropriations have been suggested as available and it 
would appear proper to consider the appropriations in question as 
available for such equipment and repairs to the buildings as are 


usually secured under these appropriations for hospitals of the 
Public Health Service. 


8779°—24——3 
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REFUND OF EXCESS TONNAGE TAX. 


Refunds of excess tonnage tax are required to be made generally to the owners 
or charterers of the vessels; refunds to persons other than the owners or 
charterers may only be made under exceptional circumstances and must be 
supported by full statement of the facts which appear to justify such 
payments, together with all necessary supporting papers. 


Acting Comptroller General Ginn to the Secretary of Commerce, July 13, 
1923: 


I have the letter of June 2, 1923, from the commissioner, Bureau of 
Navigation, Department of Commerce, which, it will be assumed, was 
written at your direction, requesting decision, as follows: 


This office, acting under opinion 22846 of the Comptroller of the Treasury, 
dated June 28, 1913, has required customs officers to make out applications for 
refund of tonnage tax (Commerce Cat., 1086) in the name of the owner or 
charterer of the vessel subject to the payment of the tax. 

In recent certificates of settlement it is noted that payment of tonnage tax 
refunded has been authorized in the name of the agent of a vessel or the person 
who actually made the payment. 

In order that appropriate instructions may issue, this office requests that it 
be advised whether applications for refund and certified statements may not be 
made in the name of the agent of a vessel or any other person who actually 
makes the payment for which refund is asked. 


The opinion referred to as No. 22846 was decision of June 28, 1913, 
65 MS. Comp. Dec., 1750, which held, in part: 


As the tonnage duty originally collected in this case ($138.96) was exacted of 
the “ French bark Leon Blum,” it must be assumed in the absence of any evi- 
dence to the contrary that George W. Pitou in paying said duty acted as the 
agent of said vessel. Hence any refund on account of excess duty would be 
due to the vessel and not to George W. Pitou as an individual. 

While Pitou signed the application for this refund as agent for the vessel, 
yet there is nothing in the auditor’s certificate to indicate that the amount 
therein allowed was due to the vessel or payable to Pitou in any capacity 
other than as an individual—the one word “agent” after his name in said 
certificate being merely descriptio personae. 

Since the amount allowed by the auditor was not, upon the facts presented, 
due to George W. Pitou as an individual, the settlement is revised upon my 
own motion and the auditor's action reversed. 


In decision of April 13, 1918, 85 MS. Comp. Dec., at page 157, it 
was said: 


Furthermore, in a decision of this office dated June 28, 1913 (65 MS. Comp. 
Dec., 1750), it was held that payment of excess tonnage to a person who acted 
as agent for the vessel was erroneous, and since that time it has been the 
practice of the accounting officers to pay such tonnage to either the owner of 
the vessel or its charterer. 

In this case the charterer of the S. S. Sigrid, was the Konstgodringsfabriks 
Aktiebologet or the Swedish Victualling Commission of the Swedish Govern- 
ment, and since the auditor certified that the refund of the excess tonnage was 
due to such charterer, his action is correct, and the request of the Legation 
of Sweden that the warrant drawn as indicated above be exchanged for one 


payable to McGriffin & Company of Tampa, Florida, can not, upon the evidence 
presented, be granted. 


Refunds to others than the owners or charterers of vessels are 
authorized only in exceptional cases, such, for example, as payments 
made in cases similar to that of the master of the American ship 
Moshula, settlement No. S-31218, of July 10, 1922. (Refund au- 
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thorized to master of vessel who paid tonnage tax, under protest, 
from his personal funds after refusal of the agent and owners to 
pay the same.) If in any case it appears that refund is properly 
due to other than the owner or charterer of a vessel, the facts which 
appear to justify such departure from the general rule should be 
furnished, together with the necessary supporting papers. 

Answering specifically the question of the submission, you are 
advised that there has been no authorized change in the procedure, 
und, with the exception noted, refunds are now, as heretofore, re- 
quired to be made to the owners or charterers of the vessels. 


FEES OF UNITED STATES COMMISSIONERS—WARRANTS FOR 
PERSONS ALREADY IN CUSTODY. 


The issuance of warrants of arrest by a United States commissioner in. the 
State of Texas for defendants already in custody for the offense charged 
is unnecessary and fees charged for making copy of complaints, issuing 
warrants and entering return on warrants in such cases are not allowable. 


Acting Comptroller General Ginn to the Attorney General, July 13, 1923: 


There has been received your letter of May 19, 1923, inclosing copy 
of a recent special report of Examiner Signaigo upon the office of 
United States Commissioner A. J. W. Schmid, El] Paso, Tex., cover- 
ing the period October 1, 1921, to March 31, 1923, and requesting 
that the accounts be reopened and that certain items listed for dis- 
allowance, heretofore allowed, be recharged to the commissioner if 
the facts warrant such action. 

The accounts for the December, 1921, and March, 1922, quarters 
having been settled more than a year from the date of your appeal 
will be acted upon in the audit in accordance with the principles 
herein announced. 

The accounts for June, September, and December quarters, 1922, 
will be considered on this review. 

The charges are as follows: 


June quarter, 1922.—Settlement No. 36089. Review No. 4758. 


Item 1. Charge for making copy of complaint, issuing warrant of 
arrest, and entering return on warrants, 115 cases, at $1.20 in each 


CS a a ae $138. 00 
September quarter, 1922.—Settlement No. 36745. Review No. 4759. 


Item 2. Charge for making copy of complaint, issuing warrant of 
arrest, and entering return on warrants, 200 cases, at $1.20 in each 


--- $240. 00 
December quarter, 1922.—Settlement No. 37321. Review No. 4760. 


Item 3. Charge for making copy of complaint, issuing warrant of 
arrest, and entering return on warrants, 220 cases, at $1.20 each_.__ $264. 00 
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Summary of the items. 


aan Ret gene ameter, BOR8.. 2) ni nn Sk JUST I ee ee 
nO IO MINIONS, I ied ccmetntietgenipnh rere desing leamenipatiathessiine 240. 00 
es escent chee ic ceeinpsigaesbonsnlagey 264. 00 

IEE 1 I cic taeiacitaial th ccaepeaigeimncaph gtdbenenstelp bennet he Gieeutsbihinichigdoata’ 642. 00 


The items are recommended for disallowance for the reason, as 
stated by the examiner, that it has been the practice of Commissioner 
Schmid to issue warrants of arrest after defendants had been 
previously arrested by either one or the other of the customs, im- 
migration, narcotic, prohibition, or police officers, and in custody 
at the time the complaint was filed and warrant issued. It ap- 
pears to be the practice of the officers making arrests to place the 
defendants in jail, instead of taking them directly before the com- 
missioner for a hearing. By taking the defendants directly before 
the commissioner upon arrest, or the next morning, after having 
lodged them in jail for the night for safe-keeping, there would not 
have been any necessity for the issuance of the warrant, as the State 
of Texas authorizes the arrests of offenders without a warrant when 
the offense is committed in the presence of a peace officer, or within 
his view, if the offense is one classed as a felony, or as an offense 
against the public peace. 


The Texas law in relation to arrests, as taken from Vernon’s Texas 
Criminal Procedure, provides as follows: 


Art. 259. Arrest without warrant, when. A peace officer or any other per- 
son may, without warrant, arrest an offender when the offense is committed in 
his presence or within his view, if the offense is one classed as a felony, or as 
an offense against the public peace. 

Art. 260. A peace officer may arrest, without warrant, when a felony or 
breach of the peace has been committed in the presence or within the view of 
a magistrate; and such magistrate shall verbally order the arrest of the 
offender. 

Art. 261. The municipal authorities of towns and cities may establish rules 
authorizing the arrest, without warrant, of persons found in suspicious places, 
and under circumstances which reasonably show that such persons have been 
guilty of some felony or breach of the peace, or threaten, or are about to 
commit some offense against the laws. 

ArT. 262. Where it is shown by satisfactory proof to a peace officer, upon the 
representation of a credible person, that a felony has been committed, and that 
the offender is about to escape, so that there is no time to procure a warrant, 
such peace officer may, without warrant, pursue and arrest the person accused. 

Art. 263. In all the cases enumerated where arrests may be made lawfully 
without warrant, the officer or other person making the arrest is justified in 
adopting all the measures which he might adopt in cases of arrest under 
warrant, as provided in this code. 

Art, 264. In all the cases enumerated in this chapter, the person making the 
urrest shall immediately take the person arrested before the magistrate who 
may have ordered the arrest, or before the nearest magistrate where the arrest 
was made without an order. 


Under section 1014, Revised Statutes, United States, which pro- 
vides for the arrest of certain offenders, it is a well-settled rule that 
commissioners must conform to the practice prescribed by the statutes 
of the State wherein the arrest is made, without regard to the fees to 
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be earned by them. See 5 Comp. Dec., 172; 10 id., 340; paragraph 
1053 of the current instructions to commissioners, etc. 

It is further stated by the examiner that Form No. 194, marshal’s 
fees and expenses in serving criminal process, did not carry explicit 
information as to how and where executed; on account of which 
these exhibits show the name of the deputy marshal who executed 
each warrant; that after the statements were made up in the rough, 
they were submitted to each deputy marshal to be verified, and where 
any doubt appeared the case was stricken therefrom, these exhibits 
represent a correct statement and are made upon the testimony of 
the deputy marshals located at E] Paso, Tex., whose names appear 
thereon; that the warrant to apprehend was served upon the offender 
while he was detained in custody. 

In a letter to the examiner under date of April 6, 1923, the com- 
missioner states that he is disposed to render all assistance he could 
in getting at the facts. He claims to have issued warrants of arrest 
in all cases filed before him, and that in most of those cases the 
defendants had already been lodged in the city or county jail; that 
when complaints were filed he usually inquired of the complainant 
as to where the prisoner could be found, and this information was 
conveyed by him to the marshal upon physical delivery of the war- 
rant to him; that he followed a practice which existed in the State 
courts there and, so far as he was able to ascertain, in all other places 
in Texas; and that he did not believe a bail bond was valid unless 
taken after issuance and service of a valid warrant; that subsequently 
he found a bail bond to be valid, even though the warrant or com- 
plaint be defective, this by virtue of the Davenport case. See 266 
Fed. Rep., 425. 

The examiner submitted the items recommended for disallowance 
to the commissioner, after having submitted the items to the various 
deputy marshals who served the warrants and obtained their state- 
ments as to where the arrests were made under the warrant, with a 
request that he verify the correctness of the deputy marshal’s state- 
ment in each instance. This he claimed he was unable to do because 
of the volume of business done and the great number of warrants 
of arrest and further because he did not always know just where 
the arrest was made. His unwillingness to check over each warrant 
issued, or those on which the various deputy marshals have com- 
mented and indicated where arrest was made, and to confirm or 
deny the accuracy of the marshal’s statement is based on a lack of 
record, and to state the facts as requested would be to state them 
from memory. 

Under the laws of Texas a complete procedure has been promul- 
gated for the arrest without warrant for certain crimes committed, 








16 DECISIONS OF THE COMPTROLLER GENERAL, 


or threatened in the presence of peace officers, directing them to 
pursue and arrest defendants and to take them forthwith before a 
committing officer for a hearing. 

Section 1014 of the Revised Statutes provides in part as follows: 

For any crime or offense against the United States, the offender may, 
* * * and agreeable to the usual mode of process against such offenders in 
such states, and at the expense of the United States, be arrested, imprisoned, or 
bailed, as the case may be, for trial before such court of the United States as 
by law has cognizance of the offense. 

The plain duty of the commissioner, under the law, when com- 
plainants appeared before him to swear to a complaint against a 
certain offender, who was already in custody, and the commis- 
sioner so informed, was to direct the officer to produce the offender 
before him for a hearing, instead of issuing a warrant of arrest and 
delivering the same to the marshal for service. The further rea- 
son given that he did not believe a bail bond was valid unless taken 
after issuance and service of a valid warrant, which he subsequently 
found to be incorrect can not justify his actions for issuing unneces- 
sary warrants. 

Upon a review of the settlement a difference of $642 is certified due 
the United States. 

This case is distinguished from the recent Mason and Hitt cases, 
in which the whereabouts of the defendants were unknown to the 
commissioner at the time of the issuance of warrants of arrest. 


DOUBLE COMPENSATION—OFFICERS COMMISSIONED IN BOTH 
THE PUBLIC HEALTH SERVICE RESERVE AND OFFICERS’ RE- 
SERVE CORPS. 


Officers of the Public Health Service, or of the Public Health Service Reserve on 
active duty, are not entitled to leave of absence under the act of May 12, 
1917, 40 Stat., 72, to attend encampments of the Officers’ Reserve Corps, and 
are accordingly not entitled to receive pay for the period of such encamp- 
ments under both their Public Health Service and Officers’ Reserve Corps 
commissions. 


Acting Comptroller General Ginn to Capt. W. A. MacNicholl, United States 

Army, July 13, 1923: 

There was received June 13, by your indorsement of May 29, 1923, 
voucher stated in favor of Maj. Elliott P. Smart, Medical Section, 
Officers’ Reserve Corps, for the base pay of the fourth period, August 
27, 1922, $8.33, one subsistence allowance for that day, $0.60, and an 
unstated amount for difference between the base pay of the fourth 
period and pay of the fourth period after four years’ service, August 
13 to 27, 1922, while claimant was on active duty at the camp of 
instruction for reserve officers held at Del Monte, Calif., August 
13 to 27, 1922, pursuant te paragraph 2 of Special Orders No. 50, 
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dated headquarters Ninety-First Division, United States Army, 
Presidio of San Francisco, Calif., August 3, 1922. 

During the officer’s tour of active duty for training he was paid 
$141.87, apparently base pay for 14 days, $116.67; one subsistence 
allowance for the same period, $8.40; and mileage, $16.80. The 
officer in subsequently claiming pay for August 27, also claimed 
longevity pay for the entire period based, in part, on a commission 
in the reserve of the Public Health Service, both inactive and active 
status concurrently with his commission in the Officers’ Reserve 
Corps. Upon inquiry by you it was found that he was serving on 
active duty under the latter commission in the grade of passed as- 
sistant surgeon and on leave, without charge to accrued leave, and 
with the full pay and allowances of his Public Health Service grade, 
while on active duty for training under his commission as major, 
Officers’ Reserve Corps, such double pay in the opinion of the claim- 
ant being authorized by the act of May 12, 1917, 40 Stat., 72, which 
provides : 
all officers and employees of the United States or of the District of Columbia 
who shall be members of the Officers’ Reserve Corps shall be entitled to leave 
of absence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they shall be ordered to duty with troops or 


at field exercises, or for instruction, for periods not to exceed fifteen days in 
any one calendar year. 


The Public Health Service is not a part of the military forces of 
the Nation, but is a part of the civil government. 27 Comp. Dec., 
153; 24 td., 98. The Public Health Reserve was created by the joint 
resolution of October 27, 1918, 40 Stat., 1017, as follows: 


for the purpose of securing a reserve for duty in the Public Health Service in 
time of national emergency there shall be organized, under the direction of the 
Secretary of the Treasury, under such rules and regulations as the President 
shall prescribe, a reserve of the Public Health Service. The President alone 
shall be authorized to appoint and commission as officers in the said reserve 
such citizens as, upon examination prescribed by the President, shall be found 
physically, mentally, and morally qualified to hold such commissions, and said 
commissions shall be in force for a period of five years, unless sooner terminated 
in the discretion of the President, but commission in said reserve shall not 
exempt the holder from military or naval service: Provided, That the officers 
commissioned under this Act, none of whom shall have rank above that of as- 
sistant surgeon general, shall be distributed in the several grades in the same 
proportion as now obtains among the commissioned medical officers of the 
United States Public Health Service and shall at all times be subject to call 
to active duty by the Surgeon General and when on such active duty shall 
receive the same pay and allowances as are now provided by law and regu- 
lation for the commissioned medical officers in the said regular commissioned 
medical corps. 


The doubt as to the propriety of payment arises by reason of the 
fact that with the act of May 18, 1920, 41 Stat., 601, officers of the 
Public Health Service have been included in legislation respecting 
pay and allowances of officers of the Army, and that the act of June 
10, 1922, 42 Stat., 625, entitled “An act to readjust the pay and 
allowances of the commissioned and erlisted personnel] of the Army, 
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Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, 
and Public Health Service,” provides, section 3: 

That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieutenant 
colonel, major, captain, first lieutenant, and second lieutenant of the Army 
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. In computing the increase of pay for each period of three years 
service, such officers shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned 
in the title of this Act, or in the Organized Militia prior to July 1, 1916, or 
in the National Guard, or in the Naval Militia, or in the National Naval 
Volunteers, or in the Naval Reserve Force or Marine Corps Reserve Force, 
when confirmed in grade and qualified for all general service, with full time 
for all periods during which they have performed active duty under reserve 
commissions, and with one-half time for all other periods during which they 
have held reserve commissions. 

All of the services mentioned in the title except the Coast Guard 
and the Coast and Geodetic Survey have reserve forces. The mili- 
tary forces included in the act are the Army, Navy, and Marine 
Corps. The Coast Guard, the Coast and Geodetic Survey, and the 
Public Health Service were created, and primarily function, as a 
part of the civil Government. All, however, in time of war are by 
law available for military purposes. As to the Coast Guard, see 
act of January 28, 1915, 38 Stat., 800; act of August 29, 1916, 39 
Stat., 600; and Louisville and Nashville R. R. Co. v. United States, 
258 U. S., 374; as to the Coast and Geodetic Survey, see act of May 
22, 1917, 40 Stat., 87, as to the Public Health Service, the act of July 
1, 1902, 32 Stat., 713, provides: 
the President is authorized in his discretion, to utilize the Public Health and 
Marine-Hospital Service in times of threatened or actual war to such extent 
and in such manner as shall in his judgment promote the public interest 
without, however, in any wise impairing the efficiency of the service for the 
purposes for which the same was created and is maintained. 

All of these latter three services are therefore available for mili- 
tary purposes in case of war, and members of the Public Health 
Reserve may be legally called to active duty for the purpose of 
assignment in connection with the activities of the military branches 
of the Government. 

The reason for including the six services in the act of June 10, 
1922, is apparently because all are available for war service and 
should be placed on substantially the same basis for pay and allow- 
ances. 

It has been said that the provision of the joint resolution of Oc- 
tober 27, 1918, that a commission in the Public Health Reserve “ shall 
not exempt the holder from military or naval service” “ refers par- 
ticularly to the draft laws.” 25 Comp. Dec., 762. While, therefore, 
officers of the Public Health Reserve on active duty are officers of 
the United States within the letter of the quoted provision from the 
act of May 12, 1917, that act does not specifically nor by necessary 
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implication provide for their appointment in the Officers’ Reserve 
Corps; they are not within the spirit or intent of the act; and sec- 
tion 3 of the act of June 10, 1922, does not contemplate nor author- 
ize simultaneously the full pay and allowances for active duty under 
commissions in two different reserve forces; that is, the section does 
not provide for service in the grade of major, Officers’ Reserve 
Corps, and service in a grade in the Public Health Service corre- 
sponding to that of captain at one and the same time. 

It is also to be observed that officers of the Public Health Reserve 
are entitled to the same pay and allowances as provided for com- 
missioned medical officers in the “regular commissioned medical 
corps” of the Public Health Service. These latter are entitled, in 
the discretion of the Secretary of the Treasury, under the act of 
February 19, 1897, 29 Stat., 554, to “leaves of absence for the same 
periods of time and in the same manner as is now authorized to be 
granted to officers of the Army by the Secretary of War.” This 
statute has been extended to reserve officers on active duty by para- 
graphs 231 and 232 of the Public Health Regulations, 1920; and this 
is correct, as the Army leave laws are a restriction on pay. 1 Comp. 
Gen., 454. Army officers could in no circumstances be entitled to 
the leave for the purpose of military training authorized by the 
act of May 12, 1917. It is doubtful whether under the act of 1897 
officers of the Public Health Service could have greater leave rights 
or privileges in this respect than Army officers; and as officers of the 
Public Health Reserve are entitled only to such pay when absent 
from station and duty when on active duty as is authorized by law 
for officers of the Public Health Service, they could have no greater 
rights. 

It is therefore concluded that neither officers of the Public Health 
Service nor officers of the Public Health Reserve are entitled to 
leave under the cited provision of the act of May 12, 1917; and that 
not being within that statute, they are within other statutes pro- 
hibiting dual salaries should they be commissioned in the Officers’ 
Reserve Corps. 

You are not authorized to pay the voucher. 


DAMAGES—ALASKAN ENGINEERING COMMISSION. 


Claims for damages from fire alleged to have resulted from the operation of 
the Alaskan Railroad can not be allowed in the absence of an allegation 
and proof of negligence in the operation of the railroad, or in the main- 
tenance of efficient equipment, or of the absence of proper and necessary 
means to prevent fires. 


Acting Comptroller General Ginn to R. D. Chase, special disbursing agent, 
Alaskan Engineering Commission, July 14, 1923: 


I have your letter dated May 21, 1923, submitting for an advance 
decision the legality of payment of a voucher in settiement of a 
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claim of Mrs. Lillian Burns, administratrix of the estate of W. T. 
Burns, for damage in the sum of $597.25, representing the cost of 
replacing and equipping a mess house destroyed by a fire of burn- 
ing grass, alleged to have spread from fire starting upon the rail- 
road right of way, and supposed to have been originated by a loco- 
motive. 

It has not been shown by any evidence of a direct and positive 
character that the fire in the first place started from sparks emitted 
by the engine which went by. The fire could have readily started 
by the careless throwing in the grass of a cigar or cigarette stub 
or even a lighted match, and any pedestrian could as well have 
done this, especially if in a careless mood. It may also be said that 
locomotives are usually equipped with spark-arresting contrivances 
and it is not shown that the locomotives of the Alaskan Railroad 
were deficient in this respect. Where a railroad is properly equipped 
and carefully operated upon its legal right of way it is not responsible 
for damages that occur purely accidentally. There must be an 
allegation and proof of negligence in the operation of the railroad 
or in the maintenance of efficient equipment or of the absence of 
proper and necessary means to prevent fires. As no claim for dam- 
ages against common carriers could maintain without allegation and 
proof of negligence, or proof of such facts as would be legally pre- 
sumptive of negligence, therefore, no claim should be allowed against 
a Government instrumentality, which claim failed in the same respect. 

Accordingly you are advised that the claim should not be paid 
in its present condition. 


SICK LEAVE—EMPLOYEES IN THE POSTAL SERVICE. 


Employees in the Postal Service are entitled, under the act of June 19, 1922, 
42 Stat., 650, to 10 days sick leave each and every year regardless of the 

amount of sick leave taken in any preceding year. 

The first 10 days’ sick leave taken during any year is to be charged to the 
leave accruing in said year. 

Sick leave taken in excess of 10 days in any year is chargeable to the oldest 
accumulated leave available. 

The unused portion of the 10 days’ sick leave accruing in any year is available 

only during the two years immediately following the year in which it 

accrued. 


Acting Comptroller General Ginn to the Postmaster General, July 14, 1923: 


There has been received your letter dated May 31, 1923, which in 
part is as follows: 


From your letter of November 1, 1921, addressed to the Postmaster General, 
I quote the following: 

“A new leave period does not necessarily begin after each three years of 
service or after each three years from the time the provision became operative, 
but the accumulated leave is lost if not taken within two years after the year 
in which it accrued.” 

Queries have been propounded to the department by postmasters respecting 
the amount of sick leave of absence with pay which may be granted the fourth 
year, or the fiscal year ended June 30, 1924, correct answers to which are in 
duubt in view of the statement contained in the above quotation that “the 
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accumulated leave is lost if not taken within two years after the year in which 
it accrued.” 

For example the following queries are put to the department for reply: 

Three days’ sick leave are taken during the first year; 17 days’ sick leave 
are taken the second year; and 9 days’ sick leave are taken the third year; 
how much sick leave may be granted the fourth year? 

No sick leave is taken the first year; no sick leave is taken the second year; 
25 days’ sick leave are taken the third year; how much sick leave may be 
granted the fourth year? 

Ten days’ sick leave are taken the first year; 5 days’ sick leave the second 
year; 10 days’ sick leave the third year; how much sick leave may be 
granted the fourth year? 

The question at issue in these three queries is whether the residue of the 
accumulation of 30 days in the brace of three years may be carried over in 
each instance, or whether such residue is lost in each instance and only the 
10 days accruing for the fourth year be allowed, or whether in the first ex- 
ample cited, 11 days may be granted the fourth year, and in the second and 
third examples, 15 days allowed the fourth year. 

I would be pleased to have your opinion as to the number of days of sick 
leave of absence with pay which may be granted the fourth year in each of 
the three examples cited. 

I would also be pleased to have your opinion as to whether in any circum- 
stances, an employee would be entitled to less than ten days’ sick leave with 
pay in any year regardless of the number of days’ sick leave with pay which 
he had taken the two preceding years. 


That portion of the act approved June 5, 1920, as amended by the 
act of June 19, 1922, 42 Stat., 660, referring to sick leave of em- 
ployees in the Postal Service, is as follows: 


Hereafter employees in the Postal Service shall be granted fifteen days’ 
leave of absence with pay, exclusive of Sundays and holidays, each fiscal 
year, and sick leave with pay at the rate of ten days a year, exclusive of Sun- 
days and holidays, to be cumulative for a period of three years, but no sick 
leave with pay in excess of thirty days shall be granted during any three 
consecutive years. Sick leave shall be granted only upon satisfactory evidence 
of illness and if more than two days the application therefor shall be ac- 
companied by a physician’s certificate. 


In the decision of November 1, 1921, 1 Comp. Gen., 245, referred 
to above it was held— 


With reference to sick leave the law authorizes the granting thereof at 
the rate of 10 days a year, to be cumulative for a period of three years with 
a proviso that no sick leave with pay in excess of 30 days shall be granted 
during any three consecutive years. 

Under this law the unused portion of the authorized leave for any year may 
accumulate for two years thereafter. * * * In determining whether or 
not an employee is entitled at any given time to sick leave with pay in excess 
of 10 days it is necessary to examine the record for the three preceding years. 
If an employee takes only 5 days’ sick leave during his first year of service 
he is entitled to not exceeding 15 days during his second year; and if he takes 
nu leave during his second year he is entitled to not exceeding 25 days during 
his third year; and if he should take no leave during his third year he would 
be entitled to 30 days during his fourth year. If an employee takes only 5 
days’ sick leave during his first year but takes 10 days each during his second 
and third years he is entitled to only 10 days during his fourth year. If he 
should take no leave during his first year, 10 days during his second year, and 
5 days during his third year he would be entitled to 15 days during his fourth 
year. If he should take 5 days during each of his first four years of service, 
he would be entitled to 20 days during his fifth year. See also decision of 
September 29, 1922, 13 MS. Comp. Gen., 1506. 


An employee is therefore entitled to 10 days’ sick leave each and 
every year regardless of the amount of sick leave taken in any pre- 
ceding year and in addition to such 10 days he is entitled to such 
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portion of the 20 days accruing during the preceding two years as 
remains unused. In all cases where sick leave in excees of 10 days 
per year is used the excess will be charged against the first surplus 
leave available. 

Answering your questions specifically— 

If 3 days are taken the first year, 17 days the second year, and 9 
days the third year there is 1 day’s accrued leave remaining from 
the third year, and the employee would be entitled to 11 days’ leave 
the fourth year. 

If no leave is taken the first year, no leave the second year, and 
25 days the third year, the first 10 days’ leave taken during the third 
year would be charged against the leave accruing for that year, the 
next 10 days against the accumulation from the first year, and the re- 
maining 5 days against the 10-day accumulation from the second 
year. Therefore there would be available for the fourth year the 
10 days accruing during said year plus the remaining 5 days of the 
accumulation from the second year, making a total of 15 days’ leave 
available for the fourth year. 

If 10 days’ leave is taken the first year, 5 days the second year, 
and 10 days the third year, there would be available for the fourth 
year the 10 days accruing during said year plus the unused 5-day ac- 
cumulation from the second year. The employee would therefore 
be entitled to 15 days’ leave the fourth year. 

The first 10 days’ sick leave taken during any year is to be 
charged to the leave accruing in said year. Leave taken in excess 
of 10 days during any year is to be charged to the unused leave, if 
any, that has accumulated from the two preceding years in the 
order in which it accumulated; that is to say, excess sick leave will 
not be charged to the sick leave accumulated from the year immedi- 
ately preceding the year in which it is taken until the accumulated 
leave for the prior year has been exhausted. 




























DAMAGES TO PRIVATE PROPERTY—ARMY OFFICERS. 


Claims by Army officers for damages to their private property are not payable 
from the appropriation provided by the act of March 2, 1923, 42 Stat., 1386, 
for the payment of claims generally for damages to, and loss of, private 
property incident to the training, practice, operation, or maintenance of the 
Army, as specific provision is made by act of March 4, 1921, 41 Stat., 1486, 
regarding the damage or loss of private property of officers of the Army. 

Claims by Army officers for damages to their private property resulting from 
operations of the Army, asserted under the act of December 28, 1922, 
Stat., 1066, are not for consideration of the General Accounting Office, but 
must be considered, adjusted, and determined by the Secretary of War 
and certified to Congress for appropriation. 


Decision by Acting Comptroller General Ginn, July 16, 1923: 

Stewart W. Stanley, major, Coast Artillery Corps, requested 
April 17, 1923, review of settlement No. W-882581, dated January 20, 
1923, disallowing his claim for $500 as reimbursement of cost of re- 
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pairs to his automobile damaged while being driven by his wife, in 
a collision March 4, 1921, with an Army truck on the Winfield Scott 
Koad near National Cemetery, Calif. 

The Winfield Scott Road makes a curve near the National Ceme- 
tery; at about 9 a. m. of March 4, 1921, an Army truck, on its way 
from Fort Scott to Fort Mason with a load of laundry, overtook 
a battery of Field Artillery rounding the curve, marching in column 
of squads toward the Presidio. The truck turned to the left to pass 
the troops and when the turn was made the driver of the truck 
observed an automobile approaching from the opposite direction. 
He attempted to turn back behind the troops. The road was wet 
and the right rear end of the truck skidded to the left and the 
automobile driven by Mrs. Stanley at a speed variously estimated at 
from 15 to 40 miles an hour collided with the truck, breaking its 
radiator, left fender, running board, hood, windshield, and other- 
wise damaging it. There appears to have been little damage to the 
truck. A board of officers appointed to investigate the collision con- 
cluded: (1) That the drivers of both vehicles made every human 
effort possible to avoid a collision; (2) that the accident was inevit- 
able because of the winding road and slippery pavement; and (3) 
that the accident and resulting damage to car was not due to the 
fault or neglect of anyone. 

The board recommended that the United States reimburse claim- 
ant $573 for the accident. 

The claim was reduced to $500 so as to bring the amount within 
the limit placed by the appropriation act of June 30, 1922, 42 Stat., 
725, on the payment of claims for damages to, and loss of, private 
property incident to the training, practice, operation, or maintenance 
of the Army. The funds so appropriated have been exhausted but 
a like limitation is contained in the act of March 2, 1923, 42 Stat., 
1386. The claim, as reduced, was approved by the Secretary of 
War and referred to the General Accounting Office where it was 
disallowed on the ground that funds appropriated for payment of 
claims for damage to, or loss of, private property, generally, incident 
io the training, practice, operation, or maintenance of the Army 
were not available for the payment of claims of Army officers for 
damage to, or loss of, private property as specific provision was 
made for damage to, or loss of, private property of officers of the 
Army by the act of March 4, 1921, 41 Stat., 1436. See 26 Comp. 
Dec., 826; 19 MS. Comp. Gen., 1491. 

The conclusion reached in the settlement does not appear to be 
questioned by the request for review, but claim is now asserted under 
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the subsequently enacted act of December 28, 1922, 42 Stat., 1066, 
which reads, in part, as follows: 


That, authority is hereby conferred upon the head of each department and 
establishment acting on behalf of the Government of the United States to con- 
sider, ascertain, adjust, and determine any claim accruing after April 6, 1917, 
on account of damages to or loss of privately owned property * * *. Such 
amount as may be found to be due to any claimant shall be certified to Congress 
as a legal claim for payment out of appropriations that may be made by 
Congress therefor, * * *. 


The statute confers no authority on the General Accounting Office 
for the consideration of the claim in the instant case. It contem- 
plates that the consideration, adjustment, and determination of 
claims, in certain instances, on account of damage by Army trucks 
shall be made by the Secretary of War and that he shall report his 
action to Congress for its consideration. The statute provides no 
funds for the payment of claims thereunder but expressly provides 
that the amounts found due shall be certified to Congress for pay- 
ment out of appropriations that may be made therefor. See 2 Comp. 
Gen., 529. 

Upon review of the matter the settlement is sustained. 





SCHOOL TEACHERS OF DISTRICT OF COLUMBIA—EMPLOYMENT 
AS EXPERT EXAMINERS FOR CIVIL SERVICE COMMISSION. 


Teachers of the public schools of the District of Columbia are not in the Federal 
service and may therefore be employed during school vacation as expert 
examiners of the Civil Service Commission, the special appropriation for 
such examiners relieving them from the restrictions of the act of May 10, 
1916, as amended, 39 Stat., 120, 582. 


Acting Comptroller General Ginn to the President, United States Civil Service 
Commission, July 17, 1923: 


I have your letter of July 11, 1923, as follows: 


The commission desires to hire for temporary job employment, for a period 
not to exceed two months, Miss Margaret McMahon. Miss McMahon is em- 
ployed during the school year by the public schools of the District of Columbia, 
and it is understood that she receives a salary in the neighborhood of $1,560. 

A statement is desired from your office as to the legality of hiring Miss 
McMahon at a salary not to exceed $4 per day. The job for which she would 
be employed would be that of an expert examiner qualified to rate two special 
examinations, the rating of which is pending at this time. There are no 
suitably qualified persons on the eligible registers who would be available for 
this assignment. Miss McMahon would be paid from the expert-examiner roll. 
The commission will appreciate it if you will suggest a plan by which her 
services may be utilized. 

As her services are urgently needed, it is requested that a ruling on the case 
be made and furnished at once to the commission. 


Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat., 582, provides: 

That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 


more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * *. 


The combined salaries of $1,560 per annum and $4 per day ex- 
ceed the maximum yearly rate of $2,000 fixed by this statute. Sec- 
tion 9 of the act of October 6, 1917, provides that section 6 of the act 
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of May 10, 1916, as amended “shall not apply to teachers in the 
public schools of the District of Columbia who ave also employed as 
teachers of night schools and vacation schools.” In addition to this 
general provision of law former annual appropriation acts have car- 
ried a provision that the said section 6 shall not apply to teachers of 
the public schools of the District of Columbia from July 1 to Sep- 
tember 15 of the respective fiscal years. This latter provision does 
not appear in the appropriation for the current fiscal year. 

It is clear that in the absence of a special provision of law author- 
izing such employment, the employment during vacation of a public- 
school teacher of the District of Columbia for service under the 
Civil Service Commission at a combined rate of pay exceeding $2,009 
per annum is contrary to the quoted provision of the act of 1916. 

Expert examiners of the Civil Service Commission are specially 
appropriated for, 42 Stat., 1229, as follows: 

For employment of expert examiners not in the Federal service to prepare 
questions and rate papers in examinations on special subjects for which ex- 
aminers within the service are not available, $2,000. 

This special appropriation ran concurrently with the provision 
in former appropriation acts exempting teachers from the operation 
of the act of 1916 during vacation. 

Under the established rule of construction the express exclusion 
of those in the Federal service from employment as expert examiners 
must be taken as opening this special appropriation to employment 
as such examiners of any and all persons not in the Federal service. 
The term “ Federal service” as used in the special appropriation 
does not include the public schools of the District of Columbia. Sub- 
ject to the provisions of the special appropriations a public-school 
teacher may be employed as expert examiner of the Civil Service 
Commission during vacation, there appearing no incompatibility in 
such employment with discharge of all of the duties of the position 
of public-school teacher. 


TRANSPORTATION OF NAVAL OFFICER AND DEPENDENTS ON 
PERMISSIBLE CHANGE OF STATION. 


None of the expenses of transportation incurred by an officer of the Navy, 
either for himself or his dependents, under a permission to change sta- 
tion, as distinguished from an order to change station, may be borne by 
the United States under existing law. 


Decision by Acting Comptroller General Ginn, July 18, 1923: 

R. P. Erdman, lieutenant (j. g.), United States Navy, requested 
May 21, 1923, review of settlement No. N-274835, dated April 23, 
1923, disallowing his claim under the act of May 18, 1920, 41 Stat., 
604, for $95.39 as reimbursement of the cost of transportation of his 








26 DECISIONS OF THE COMPTROLLER GENERAL, 

wife from Turkish waters to New York, N. Y., on or about October 
5, 1922, when he was detached from the U. S. S. Scorpion, then in 
Turkish waters, and ordered to report for duty to the commandant of 
the third naval district. 

The Bureau of Navigation reported June 26, 1923, that claimant 
requested transfer from duty in Turkish waters to duty in United 
States waters and that the orders of August 16, 1922, were issued 
pursuant to that request. The orders, addressed to the commander of 
the United States naval detachment in Turkish waters, stated that: 

1. When Government transportation becomes available you are authorized 
to detach Ensign Robert P. Erdman, U. S. N., and direct him to pro- 


ceed via said transportation to New York, N. Y., and report to the com- 


mandant third naval district for duty on board the receiving ship at New 
York, N. Y. 


2. In the event that he does not desire to avail himself of Government 
transportation, you are authorized to detach him with authority to proceed 
to New York, N. Y., via commercial transportation provided all transporta- 
tion for himself and dependents involved in connection therewith is without 
expense to the Government. 


8. In case he does not desire to bear this expense, he will regard this 
authorization as revoked. 

The commander of the naval detachment October 5, 1922, issued 
an order to claimant, reading as follows: 

1. In accordance with reference (2) you are hereby detached from duty on 
board the U. S. 8S. Scorpion, and from such other additional duties as may 
have been assigned you. 

2. In accordance with the provisions of paragraph 2 of reference (a) you 
will proceed at your own expense to New York, N. Y. 

3. Immediately upon your arrival in New York, N. Y., report to the com- 
mandant third naval district for duty on board the receiving ship at New 
York, N. Y. 

The U.S. S. Utah sailed from Gibraltar on October 23, 1922, and 
the U. S. S. Brazos sailed from Constantinople on November 2, 1922, 
for the United States. The Bureau of Navigation reported that no 
Government transportation was available for the dependent, but 
that claimant could have secured transportation on one of the vessels 
for himself. Both the officer and his dependent returned to the 
United States via commercial liner at a cost of 500 Turkish lire for 
transportation, 15.50 Turkish lire for transfer of baggage and house- 
hold effects to steamer, $15 tips aboard steamer, and $10 for transfer 
charges in New York, N. Y. Claim is made for reimbursement of 
one-half of the cost of transportation and one-half of the tips and 
for all of the cost of transfer of baggage and of transfer in New 
York, N. Y., aggregating $195.39. 

The commanding officer of claimant was authorized by the orders 
of August 16, 1922, to do one of two things, viz: To detach and 
order claimant to travel via Government transportation or to detach 
and permit him to travel at his own expense via commercial trans- 
portation to the United States. Presumably the commanding officer 
consulted the wishes of claimant as to the method of transportation 
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he desired and learned that he did not desire Government trans- 
portation. At any rate, he detached claimant and advised him that 
in accordance with paragraph 2 of the orders of August 16, 1922, he 
would proceed at his own expense to New York. All that the order 
of the commanding officer in Turkish waters amounted to, or could 
amount to, in view of the Navy Department order of August 16, 
1922, was a detachment and permission to travel. 

The change of station of both claimant and his dependent aboard 
a commercial liner having been made under a permission to travel, 
no right was acquired under the act of June 10, 1922, 42 Stat., 631, 
to reimbursement of expenses of his own travel, nor under the act 
of May 18, 1920, 41 Stat., 604, as amended by the act of June 10, 
1922, 42 Stat., 631, to reimbursement of the transportation expenses 
of his dependent’s travel. None of the expenses of travel by the 
officer or by his dependent under a permission to change station as 
distinguished from an order to change station, may, under existing 
law, be borne by the United States. See Graham v. United States, 
57 Ct. Cl., 515, and authorities there cited. 

Upon review the settlement is sustained. 


PROCEEDS OF PUBLIC PROPERTY LOST IN TRANSIT—VETERANS’ 
BUREAU. 


The amounts set off or deducted from transportation settlements by the Vet- 
erans’ Bureau to cover the value of property of that bureau lost or 
damaged in transit, together with the transportation charges thereon, are 
“moneys * * * refunded or received in connection with the * * * 
work of the Veterans’ Bureau” within the purview of the act of February 
13, 1923, 42 Stat., 1244, and are not to be transferred to Miscellaneous 
Receipts, but should remain in the appropriation current at the time the 
settlement is made; or, if the transportation is chargeable to a prior fiscal 
year appropriation and it is desired to replace the property, the amount 
should be transferred from the prior to the current fiscal year appropria- 
tion. Cases involving appropriations without year require no adjustment of 
appropriations. 


Decision by Acting Comptroller General Ginn, July 18, 1923: 


The Director, United States Veterans’ Bureau has requested re- 
view of 25 transportation settlements, under each of which an 
amount representing value of property lost in transit, offset against 
the amount of the claim of the common carrier for transportation 
service furnished the Veterans’ Bureau, was covered into the Treas- 
ury to the credit of “ Miscellaneous receipts.” 

In the past money collected from common carriers by offset 
against amounts due the carriers for the value of material lost or 
damaged in transit has been charged against the appropriation for 
transportation and deposited to the credit of “ Miscellaneous re- 


ceipts ” under provisions of section 3617, Revised Statutes; 20 Comp. 
8779°—24-—_4 
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Dec., 349; 22 id., 379; id., 703. It was under this statute as thus 
construed that the transfer settlements were made. 

The act of February 13, 1923, 42 Stat., 1244, provides as follows: 

All moneys hereafter refunded or received in connection with the proper 
conduct of the work of the United States Veterans’ Bureau shall be covered into 
the appropriation for the work from or on account of which the collection is 
made and be available for the purpose of such appropriation: Provided, That 
on the first day of each regular session of Congress the Director of the Vet- 
erans’ Bureau shall transmit to the President of the Senate and the Speaker 


of the House of Representatives a statement giving in detail the amount of 
moneys so refunded or received and the appropriations into which the same 


are covered. 

While the hearings on this provision, pages 362-364, “ Independent 
Offices Appropriation Bill for 1924,” indicate that this legislation 
was more particularly intended to cover proceeds of sales of prod- 
uce of farms and other products resulting from the labor of voca- 
tional trainees, yet the wording of the act itself is broader in its 
scope than thus indicated, including “All moneys hereafter refunded 
or received in connection with the proper conduct of the work 
of the United States Veterans’ Bureau.” 

The amount represented by the offset against a claim for trans- 
portation service for lost or damaged property is as much money 
refunded by the carrier as if the full amount of the claim had been 
paid and the value of the lost or damaged property actually re- 
funded. The lost or damaged articles represent purchases in connec- 
tion with the proper conduct of the work of the bureau. Accord- 
ingly, the provision of law in question must be construed as making 
an exception to the general rule under section 3617, Revised Statutes, 
with respect to money collected from common carriers for lost or 
damaged property by offset against claims made by the carriers for 
transportation service, and as authorizing the credit of the money so 
collected to the proper appropriation of the Veterans’ Bureau. 

The question arises, To what appropriation of the bureau should 
the amounts be credited? These amounts collected by offset in- 
clude an item covering the value of the lost or damaged articles and 
an item for unearned transportation. The various Veterans’ Bureau 
appropriations available for purchase of material are also available 
for its transportation, but in many instances the original appropria- 
tion charged with the purchase price was for an earlier fiscal year 
than the appropriation chargeable with the transportation. In all 
probability much difficulty would be experienced in identifying the 
original fiscal year appropriation chargeable with the purchase price, 
which would be impracticable, and in most cases amounts credited 
to such appropriations would no longer be available for further 
obligation. In order to give effect to the express provision that the 
amount covered into the appropriation shall be available for the pur- 
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poses of such appropriation, the correct procedure will be to credit the 
appropriation current at the time settlement is made, which is the 
time the collection may be said to have been consummated. Where 
the appropriation current at time of settlement is the one properly 
chargeable with the transportation service, the transaction will in- 
volve only the payment to the carrier of the amount of its claim for 
transportation service less amount of authorized set-off with no 
transfer from one appropriation to another. In cases where the ap- 
propriation chargeable with the transportation service is for a year 
prior to that current at the time settlement is made, there will be 
necessary a transfer of the amount of the set-off from the prior 
fiscal year appropriation to the appropriation current at the time 
settlement is made if purchase is to be made of property in place of 
that lost, otherwise the amount should remain in the prior fiscal 
year appropriation. In cases involving continuing appropriations 
which are without year there will be no adjustment of appropriations 
in connection with the amount of the set-off. 

In the present cases the amounts of the set-offs were deposited to 
“ Miscellaneous receipts,” but as the act in question is effective from 
its date the amounts were properly for credit to the appropriations 
of the Veterans’ Bureau, and the matter will be corrected in accord- 
ance herewith, by transfer of the amount of the set-off in each case 
to the proper 1923 appropriation of the Veterans’ Bureau which 
would have been available for the replacement of the lost or dam- 
aged articles and transportation thereof. 


LAPSING OF WAR RISK INSURANCE POLICIES. 


Upon the death from disease of service origin of the insured under a war risk 
insurance policy, there being due and unpaid disability compensation 
sufficient to meet any unpaid premiums on bis policy, the lapsing of the 
policy for unpaid premiums is prevented by the act of March 4, 1923, 42 
Stat., 1525, it being immaterial whether the disability or disease upon which 
the compensation award was based was the same or a different disability 
or disease than that resulting in the insured’s death. 


Acting Comptroller General Ginn to the Director United States Veterans’ 
Bureau, July 18, 1923: 


Your letter of April 11, 1923, was received, requesting review of 
settlement W-885235, this office, dated February 14, 1923, disallow- 
ing the claim of Mary Lou Vicy Mazy for $1,747.26, accrued insur- 
ance installments under policy on the life of her son, James Wite 
Mazy, former private, United States Army, who died May 11, 1920. 

The facts are stated by you as follows: 


A résumé of the investigation and findings of the bureau in connection with 
this case shows that James Wite Mazy entered military service August 8, 
1918; that on August 12, 1918, he made application for insurance in the sum 
of $10,000 under the war risk insurance act and named his mother as bene 
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ficiary; that the monthly premium on his insurance was deducted from his 
pay while in the service, the last month for which deduction was made being 
June, 1919, and the amount of premium deducted being $6.90; that he was 
discharged from the service July 21, 1919, and filed claim for compensation 
March 8, 1920, in which he alleged his disability as “ neuritis—ulcer of heel”; 
that in April, 1920, he was adjudged insane by the county court of Lamar 
County, Texas; and that on May 11, 1920, he died without having been awarded 
or paid compensation. The records of the bureau further show that on 
November 22, 1920, the medical board of review rated the former soldier as 
permanently and totally disabled from January 20, 1920, to the date of his 
death, but failed to find that his disability was incident to service. However, 
on February 25, 1922 (which was subsequent to the time the presumption of 
service connection in neuropsychiatric diseases was incorporated in the war 
risk insurance act by the amendment to section 300, which was contained in the 
act approved August 9, 1921), the medical board of review rated the case as 
follows: 

“Temporary partial 20% (twenty per cent) from date of separation from 
active service to date of death. Ulcer of heel. Service origin. Not a con- 
current or contributory cause of death. 

“Permanent total under Reg. 4, B, IV, (b) from January 20, 1920, to date 
of death. Dementia praecox. Service origin under section 18, Public 47, 67th 
Congress.” 

This rating was approved by the Board of Appeals February 28, 1922. 

The insured having failed to pay premiums subsequent to his dis- 
charge the question arises whether the policy lapsed, thereby de- 
feating payment to the death beneficiary, or whether his right to 
disability compensation during the period from discharge to death 
prevented the lapsation and validated the policy under section 408 
of the war risk act. 

Section 408 of the war risk act as amended, act March 4, 1923, 
42 Stat., 1525, provides in part as follows: 

* * * That where any soldier has heretofore allowed his insurance to 
lapse, while suffering from wounds or disease suffered or contracted in line of 
service, and was at the time he allowed his insurance to lapse entitled to 
compensation on account thereof in a sum equal to or in excess of the amount 
due from him in premiums on his said insurance, and dies or has died from 
said wounds or disease, or becomes or has become permanently and totally 
disabled by reason thereof, without collecting said compensation, and at the 
time of such death or permanent total disability had or has sufficient uncol- 
lected compensation to pay all unpaid premiums, then and in that event said 
policy shall not be considered as lapsed, and the United States Veterans’ Bu- 
reau is hereby authorized and directed to pay to the said soldier or his bene- 
ficiaries under said policy the amount of said insurance less the premiums and 
interest thereon at 5 per centum per annum compounded annually in install- 
ments as provided by law: * * * 

All of the conditions fixed by the statute to prevent lapsation are 
present in this case with the exception that the insured did not die 
from the wounds or disease upon which accrued disability com- 
pensation, but from a disease thereto totally unrelated, dementia 
praecox. The service origin of the disease which caused death is 
presumed under provision of section 300 of the war risk act as 
amended, act of March 4, 1923, the examination of the medical offi- 
cers of the Veterans’ Bureau having been made within three years 
after discharge of the soldier from the service. 

The one object sought by Congress by the enactment of the quoted 


provision of section 408 of the war risk act was to prevent the lapsa- 
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tion of insurance policies of disabled veterans who were entitled to 
compensation because of their disabilities, the theory being, of 
course, that the Government had in its possession sufficient funds 
legally belonging to the veterans to keep alive the policies. There 
appears no sound reason for the condition that death must have 
resulted from the disability for which compensation accrued dur- 
ing the period the policy would otherwise have lapsed. The words 
“dies or has died from said wounds or disease ” may be held to prop- 
erly relate to the general preceding phrase “ wounds or disease suf- 
fered or contracted in line of service,” and not necessarily limited 
to the specific wound or disease for which compensation has accrued 
at the time of lapse; that is, if the disease is of service origin the con- 
ditions of the statute have been met. 

In the present case, therefore, it may be held that all the condi- 
tions of section 408 of the war risk act have been met and that the 
policy of insurance did not lapse. 

Upon review of the matter the settlement is reversed and the sum 
of $1,747.26 is certified due claimant. 


PERMANENT ADDITIONS TO NAVY PAY—COOKS AND STEWARDS. 


The additional pay under General Order No. 62 to enlisted men of the Navy 
qualified as cooks or stewards is not a permanent addition to their pay 
within the purview of the act of August 29, 1916, 39 Stat., 590, and does not 
enter into the computation of the retainer pay provided by said act to mem- 
bers of the Fleet Naval Reserve, transferred from the Regular Navy after 
16 years naval service. 

The retainer pay of members of the Fleet Naval Reserve, transferred from the 
Regular Navy after 16 years naval service, is based upon the pay and its 
permanent additions actually in receipt of on the date of transfer; i. e., 
if in receipt of pay and permanent additions saved to them under section 
16 of the act of June 10, 1922, 42 Stat., 632, that would be the basis for 
such calculation; if not entitled to the benefit of the saving clause, the pay 
to which entitled under the act of June 10, 1922, would be the proper 
basis. 


Acting Comptroller General Ginn to the Secretary of the Navy, July 19, 
1923: 


I have your request for decision whether the $5 additional per 
month as a holder of a certificate of qualification as cook or steward 
under General Order No. 62, of February 7, 1908, which William B. 
Saunders, as a cabin steward, United States Navy, with 16 years’ 
naval service, was in receipt of on March 11, 1923, date of his trans- 
fer out of Navy into the Fleet Naval Reserve, was a permanent addi- 
tion to his base pay in the Navy for the purpose of the computation 
of his retainer pay under the act of August 29, 1916, as a member of 
the Fleet Naval Reserve. 

It also appears you are in doubt as to whether his retainer pay 
should be computed on his base pay and permanent additions in the 
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Navy under the saving clause in section 16 of the act of June 10, 

1922, or upon the pay to which in the Navy he would have been en- 

titled and in receipt of at date of transfer but for said saving clause. 
General Order 62, February 7, 1908 (based on Executive order of 

January 28, 1908), provided for the additional pay as follows: 

The following Executive order is published for the information and guidance 


of the service: 
v > ” . = ” +. 


“On and after March 1, 1908, all stewards and cooks in the messman branch 
who are citizens of the United States and who hold, or may receive, certificates 
of qualification as stewards or cooks, shall receive $5.00 per month additional 
to the pay of their rating while holding such certificate, such additional pay 
to be of a permanent character as regular pay. 


“ THEODORE ROOSEVELT. 
“THE WHITE HOovusE, 
“January 28, 1908.” 
* * 


a * * * * 


Certificates of qualification heretofore or hereafter issued by the Bureau of 
Navigation shall remain in force for a period of two years from their date, 
unless sooner revoked in the discretion of the commanding officer for cause, 
and shall be renewed by the commanding officer at the expiration of each two 
years for a similar term, provided the continued good performance of duty of 
the steward or cook so warrants. 


7. = METCALF, 
Secretary. 

See also act of May 13, 1908, 35 Stat., 128; article 3555, Navy 
Regulations, 1913, as amended by C. N. R. No. 5, July 15, 1915. 

The statute governing the computation of retainer pay of men of 
the Fleet Naval Reserve entering it by transfer is the act of August 
29, 1916, 39 Stat., 590, which provides: 

Members of the Fleet Naval Reserve who have, when transferred to the 
Fleet Naval Reserve, completed naval service of sixteen or twenty or more 
years shall be paid a retainer at the rate of one-third and one-half, respectively, 
of the base pay they were receiving at the close of their last naval service plus 
all permanent additions thereto: * * *. (See, for exception thereto, section 
6, act of May 18, 1920, 41 Stat., 603.) 

Cabin Steward Saunders had 16 years of naval service and the 
act quoted entitled him to one-third of the base pay he was in receipt 
of in the Navy at the time of the transfer, plus “all permanent 
additions ” to which he was entitled at the time of his transfer. 

The record has not been transmitted, but if at the time of his trans- 
fer, March 11, 1923, the pay and permanent additions to which he 
was entitled and in receipt of were saved pay and permanent addi- 
tions under section 16 of the act of June 10, 1922, 42 Stat., 632, as 
would appear from the submission, the computation of the retainer 
should be upon said saved pay and its permanent additions. Had he 
not been entitled, however, on the date of his transfer, March 11, 
1923, to saved pay with its additions under said section 16, but to 
pay with its additions as prescribed by the act of June 10, 1922, 
for those of the Navy who did not come within section 16, it would 
be computable thereon. See 2 Comp. Gen., 92, which states the 
rule upon this point. 
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In arriving at what were “permanent additions ” for the purpose 
of the computation of retainer pay under the act of August 29, 1916, 
supra, it was held in 14 Comp. Dec., 829, that the compensation of 
enlisted men of the Navy was divided into the following three 
classes: 

1. The base or minimum pay. 

2. Pay which is added to or attached to the base pay and equally per- 
manent after the right to it has been acquired, such as continuous-service pay, 
longevity pay provided by General Orders, No. 34, of November 28, 1906, and 
the pay for those holding good-conduct medals or certificates of graduation 
under General Orders, No. 108, of September 11, 1902. 

3. Extra pay for special service and only payable when under detail for 
the special service, such as the pay of gun pointers (General Orders, No. 
137, July 25, 1903), * * * jacks-of-the-dust (General Orders, 178, Nov. 26, 
1904), and coxswains of steam launches (General Orders, 20, Jan. 1, 1901). 
This third class of compensation is in the nature of allowance and not pay 
proper. 

While General Order 62 does not appear to have been heretofore 
expressly interpreted with respect to the question of the pay being 
one of the “ permanent additions” for the purpose of the computa- 
tion of retainer pay, it has been held not to be pay for the purpose 
of the computation of the 75 per cent of the pay an enlisted man 
of the Navy is in receipt of at date of retirement under the act of 
March 2, 1907, 34 Stat., 1217. See 69 MS. Camp. Dec., 253, April 
14, 1914. 

It has not heretofore been treated as within the term “ permanent 
additions” for the purpose of the computation of retainer pay, and 
is pay which under sections 10 and 21 of the act of June 10, 1922, 
appears classed as “transient pay.” See, in this connection, 2 Comp. 
Gen., 177, 178. 

it is concluded that the $5 additional pay to cooks and stewards 
is not pay which is embraced within the term “permanent addi- 
tions” as used in the act of August 29, 1916, 39 Stat., 590, and should 
be excluded for the purpose of the computation of retainer pay 
thereunder. 


VETERANS’ BUREAU—RECOVERY OF INSTALLMENTS OF INSUR- 
ANCE PAID UNDER ERRONEOUS AWARDS. 


Where installment payments on a war risk insurance policy have been made 
to the insured under an erroneous award of permanent total disability, the 
award having been subseqnently corrected as effective at a later date, it is 
within the discretion of the Director of the Veterans’ Bureau to prorate 
the net overpayment against the monthly installments of insurance instead 
of charging it against the whole of each such installment as it accrues. 


Acting Comptroller General Ginn to William H. Holmes, disbursing clerk, 
United States Veterans’ Bureau, July 19, 1923: 


I have your letter of May 10, 1923, as follows: 


There is transmitted herewith voucher in favor of Tobias Hauck for $583.45, 
which has been approved as a charge against the appropriation “ Military 
and naval insurance” and submitted to me for payment, 
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Information has been furnished me that an award of insurance at the rate 
of $57.50 a month was made in favor of the payee of this voucher, under 
which payments were made from October 7, 1918, to December 6, 1921. Sub- 
sequently it was ascertained that this award was in error, and the effective 
date was amended to March 23, 1922. All payments made during the above 
period were therefore improper. Under the amended award the total of the 
overpayments was deducted from the total amount of insurance to be paid and 
payments authorized on a commuted basis at the rate of $43.90 per month 
for a perod of 240 months from the effective date of the amendment. 

The method to be employed in making deductions from insurance received 
your consideration in the opinion rendered June 30, 1922, with respect to 
deductions from insurance or premiums due and unpaid when the insurance 
matured. The same method authorized for deduction of unpaid premiums in 
that decision has been used in the computation of the installments represented 
by the voucher in favor of Tobias Hauck. 

For your information there are transmitted herewith copy of an opinion 
of the general counsel of this bureau dated February 19, 1923, relative to this 
case, and copy of an opinion dated February 28, 1923, in the case of George 
E. Reid. 


Will you please advise whether payment of the accompanying voucher is 
authorized. 

In the case of George E. Reid, to which you refer, the insured had 
erroneously been paid during his lifetime disability insurance on a 
rating of permanent total disability made retroactively effective as 
of a date prior to the date the said disability actually commenced 
and, in fact, antedating his application for insurance. The error 
not having been discovered until after the death of the insured, the 
opinion of the general counsel is to the effect that the recovery of the 
overpayment of disability insurance might be accomplished by de- 
ducting the amount overpaid from the commuted value of the re- 
maining unpaid installments and reducing the amount of future 
installments accordingly. Whether the opinion is in line with de- 
cisions of this office is not now for decision. See 2 Comp. Gen., 99, 
461, and the decision of June 30, 1922, to which you refer. 

In the instant case the erroneous payment of 38 installments of dis- 
ability insurance was discovered during the lifetime of the insured. 
The bureau opinion is to the effect that there should be a reduction 
in the total amount of the insurance to the extent of the net amount 
overpaid the insured, and a readjustment of the insurance upon the 
basis of 240 reduced installments running from the correct date of 
commencement of the condition of permanent total disability. The 
question for decision is whether there is authority of law for this 
method of deduction and readjustment or whether the net overpay- 
ment should not be deducted from monthly installments of $57.50 
of the original insurance as they accrue or be prorated against the 
installments of the $10,000 insurance originally issued. 

The statutory term insurance issued in this case was for $10,000. 
The statute provides that it shall be payable upon maturity in 240 
monthly installments. The bureau has found the value of those 
monthly installments to be $57.50 each. There is authority of law 
for conversion of this insurance upon request of the insured and in 
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accordance with laws and regulations governing such conversions. 
There is no authority of law for otherwise reducing it or readjust- 
ing the terms of its payment. The question is one of lawful and 
proper procedure for recovering the erroneous payments which have 
been made by charging the net amount thereof against installments 
of the original $10,000 term insurance. 

Section 28 of the war risk insurance act, as amended by the act 
of June 25, 1918, 40 Stat., 609, provides that insurance payable 
under the act shall be subject to any claim which the United States 
may have under Articles IT, III, or IV of the act against the person 
on whose account the insurance is payable. It is within the discre- 
tion of the director to prorate the net overpayment against monthly 
installments of insurance instead of charging it against the whole 
of each such installment as it accrues, no right to payment of monthly 
installments in full having vested in the death beneficiary. See 2 
Comp. Gen., 99, 461, and the decision of June 30, 1922, hereinbefore 
referred to. 

You are not authorized to pay the voucher as presented to you 
for payment unless the total amount thereof conforms to the fore- 
going method of computing and prorating the net overpayment 
against the unpaid monthly installments of the original $10,000 of 
insurance. 


PROPOSAL AND ACCEPTANCE. 


A proposal and acceptance stating a price per pound, following an invitation 
to bid on furnishing 2,000 pounds of rags in accordance with Navy speci- 
fications, bid to be upon basis of net weight, the reference to the Navy 
specifications must be held to have reference to the description or quality 
of the rags and not the terms of payment, any statement in the Navy 
specifications as to gross weight being nullified by the requirement that 
the bids must be on the net weight basis. 


Acting Comptroller General Ginn to the Governor, Panama Canal, July 19, 

1923: 

There has been received your letter dated July 11, 1923, with 
inclosures, requesting decision whether you are authorized to direct 
payment of $200.40 to the J. Milton Hagy. Waste Works for .2,066 
pounds, gross, of colored wiping rags at $0.097 a pound. The doubt 
in the matter is stated to have arisen by reason of a suggestion that 
payment should be on the basis of net weight. 

The general purchasing officer of the Panama Canal February 6, 
1923, issued Circular No. 2312 for proposals for furnishing, among 
other things, by earliest possible steamer, free of all charges, on 
dock either at Cristobal or Balboa, Canal Zone, “ 2,000 pounds rags, 
cotton, colored, for wiping machinery, in 100-pound bales; to be in 
accordance with U. S. Navy Specifications No, 27—-R-1la.” Prospec- 
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tive bidders were informed that “ where articles are called for by 
weight, bids must be upon the basis of net weight.” The J. Milton 
Hagy Waste Works made a bid of $0.097 a pound; the bid was 
accepted, and a shipment was made of 2,087 pounds, gross, of rags 
with 108 pounds tare. The contractor invoiced for 2,066 pounds 
and protests payment for 1,979 pounds, net, on the ground that 
Navy Specifications No. 27-R-la for rags provides that “ gross 
weight will be paid for, but an excessive amount of wrapping will 
be sufficient cause for rejection.” The purchase order of February 
24, 1923, accepting the bid for the rags, was couched in language 
identical with that in the advertisement for bids and stated that the 
order was given “in accordance with the terms, conditions, and 
specifications of Circular No. 2312.” 

It is contended, in effect, that there is a variance between the re- 
quirement in the general specifications issued by the Panama Canal 
that bids must be upon the basis of net weights and the provision 
in the Navy specifications that payment would be made for gross 
weights and that the latter, referring specifically to rags, should 
govern. 

A contract was formed when the bid was accepted and the law 
furnishes certain rules for the construction of contracts. A _pri- 
mary rule is that the intention of the parties will govern and the 
intention must, if possible, be ascertained from the language used 
in the contract as a whole. Another rule is that if one clause in the 
contract is at variance with another, the one contributing most es- 
sentially to the contract will be entitled to more consideration than 
that which contributes less. However, description of or specifi- 
cations for rags are not to be confused with conditions for pay- 
ment; and properly viewed, there is no necessity to resort to these 
rules of construction as an aid to the ascertainment of the intention 
of the parties as expressed in the advertisement, the bid, and the 
purchase order. 

The statement of the Navy specifications that payment would be 
made by the Navy Department for gross weight forms no part of 
the specifications for the rags which specify the material, color, 
size, washing, and packing of the rags. The statement that payment 
would be made for gross weight forms a condition of payment. The 
circular advertisement issued by the purchasing officer of the Panama 
Canal referred to the Navy specifications for description of the rags, 
but stated as a condition of payment that bids must be on the basis 
of net weights. The bid was so made and accepted and there is 
no authority in any officer of the United States, in the absence of 
adequate consideration to the Government, to so change the con- 
ditions as to provide for payment on the basis of gross weights. 

Payment of the voucher in its present form is not authorized. 
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WAR-RISK COMPENSATION—NATIONAL GUARD MEMBERS. 


Members of a National Guard organization which was drafted into Federal 
service during the World War but who did not accompany their organ- 
ization owing to illness or other disability, were not members of the mili- 
tary or naval forees in active service on April 6, 1917, and are not entitled 
to war-risk compensation. 


Acting Comptroller General Ginn to the Director United States Veterans’ 
Bureau, July 19, 1923: 


I have your letter of June 11, 1923, as follows: 


I desire to submit for your consideration the case of Allan B. Bullard, for- 
merly a private in the First Alabama Infantry, National Guard. 

Bullard enlisted as a private in the First Alabama Infantry, National Guard, 
July 17, 1916, after the organization had been called into the Federal service 
by the President. After a period of service on the Mexican border with his or- 
ganization the soldier returned on October 18, 1916, to his home in a serious 
mental condition, and it is reported by the War Department that “since that 
time he has been absolutely insane.” The First Alabama Infantry remained in 
Federal service under the call of the President until its members were drafted 
under section 111 of the act of June 3, 1916 (39 Stat. 208), as amended by the 
act of May 18, 1917 (40 Stat. 76). The soldier was carried on the rolls from 
October 18, 1916, to February 27, 1920, as being absent without leave. He was 
returned to military control on the latter date and discharged April 10, 1920, on 
a surgeon's certificate of disability as incurably insane. Subsequently, The Ad- 
jutant General of the Army reported that he was in a status of duty from 
October 18, 1916, to February 27, 1920, when absent at his home insane. 

On October 27, 1920, an application for compensation was made by this man’s 
guardian. On December 16, 1920, he was rated as temporarily totally disabled 
from date of discharge, dementia praecox, hebephrenic type, service connected. 
On March 19, 1921, he was rated as permanently and totally disabled from date 
of discharge. Compensation, in accordance with these ratings, was paid to the 
claimant until June 30, 1922. Total payments aggregate $2,666.67. Payments 
of compensation were discontinued on June 30, 1922, upon the receipt by this 
bureau of a copy of your decision of February 17, 1922, holding that this man 
was not in the active military service subsequent to April 6, 1917, for the pur- 
poses of pay or for the purposes of the sixty dollars war payment, as provided 
by the act of February 24, 1919. 

Since the rendering of your opinion, namely, on March 4, 1923, an amendment 
to the war risk insurance act was passed which reads in part as follows: 

“And provided further, That compensation as hereinafter provided may be 
paid for disability resulting from personal injury or disease contracted in 
line of duty prior to April 6, 1917, or for aggravation of a disability existing 
prior to examination, acceptance, and enrollment for service for such aggrava- 
tion suffered and contracted in line of duty prior to April 6, 1917, by any mem- 
ber of the military or naval forces in active service on April 6, 1917, who was 
discharged subsequent to April 6, 1917. With the exception of members of the 
military and naval forces whose injury was suffered or disease contracted prior 
to April 6, 1917, this section shall be deemed to be in effect as of April 6, 1917.” 

The purpose of this amendment was to grant compensation to those men who 
suffered disabilities in the service prior to April 6, 1917, were in the service on 
that date but were discharged subsequent to October 6, 1917. Prior to the pas- 
sage of the amendment these men were not entitled to either compensation or a 
pension for a disability incurred in the service as the Pension Bureau has held 
that men discharged after October 6, 1917, are not entitled to a pension, and 
under the war risk insurance act no compensation was payable for a disability 
incurred prior to April 6, 1917. In the present case as the soldier was dis- 
charged subsequent to October 6, 1917, he is not entitled to a pension, and unless 
it is held that he was in the active service on April 6, 1917, he will not be 
entitled to compensation under the amendment to the act of March 4, 1925. 

As the First Alabama Infantry remained in the Federal service under the 
eall of the President until its members were drafted August 3, 1917, under 
section 111 of the act of June 3, 1916, as amended by the act of May 18, 1917, it 
would seem that the first change in this man’s status occurred on that date. 
He was carried on the organization rolls up to that time and if he never 
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became a member of the military service under the draft by the President 
he must have been discharged as a National Guardsman serving with the 
Federal troops under the War Department at the time of the draft, August 
3, 1917. If he was in the active service up to this time, then his case comes 
within the provisions of the last proviso of section 300 above quoted. 

It is requested that you consider this case for the purposes of compensation. 

The question for decision is whether this soldier was “a member 
of the military or naval forces in active service on April 6, 1917.” 
War risk insurance laws provide compensation for death or dis- 
ability of enlisted men resulting from injury suffered or disease 
contracted in line of duty “when employed in the active service 
under the War Department or Navy Department.” Members of the 
National Guard serving under call of the President with the Army 
under the War Department are entitled within certain bounds to 
war risk compensation. 2 Comp. Gen., 409. 

The determining factor in allowing compensation to National 
Guardsmen is their active service under the War Department. They 
serve under the War Department when called into active service 
by the President. It is immaterial for the purpose of payment of 
war risk compensation whether they serve as National Guardsmen 
under call to service as such or under call to service for draft into 
the Army of the United States. 

The decision of February 17, 1922, to which you refer holds that 
this soldier was not in the military service for the purpose of pay and 
allowances after October 18, 1916, either as a National Guardsman 
or as an enlisted man of the Army. The basis for this conclusion 
reached in the former decision is stated therein as follows: 


His services terminated on October 18, 1916, when he returned to his home 
and he must be considered, for the purpose of pay, as having been released as 
of that date from duty under the call of the President. The discharge granted 
him April 10, 1920, and the removal of the charge of being absent without leave 
subsequent to October 18, 1916, completed a record or evidence of a release pre- 
viously given and retroactive from the date of release. 

The former decision states correctly the pay and bounty status of 
this soldier, and is also determinative of his status under war risk 
insurance laws. While he was in the Federal service under the War 
Department as a member of the National Guard during the Mexican 
border troubles in 1916, that service was terminated by his dementia 
and resultant action in leaving his station and organization. He 
never reentered the Federal service with respect to the World War 
under the acts of 1917, notwithstanding that his National Guard 
organization was called and drafted into the service of the United 
States. His prior service in 1916 had no connection with the call of 
the National Guard into Federal service in 1917. His status is the 
same as if the first call for service of the National Guard was in 1917 
and he had not answered it. The reason for his failure to answer the 
call in 1917 may excuse him from penalties that would otherwise 
result, but it can not operate to give him benefit. 
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The reference in the amendment of March 4, 1923, to disability 
incurred or existing prior to April 6, 1917, concerns purely those who 
can be considered as having come into the service of the United 
States, but that means service of the United States by virtue of the 


1917 war. It has no relation to having come into the service of the 
United States previously. 


SALES—LIABILITY OF SUCCESSFUL BIDDER. 


Upon the failure of the successful bidder at a sale of wet pulp by the Bureau 
of Engraving and Printing to execute the contract and bond and to com- 
plete the sale by the payment of the purchase price, the bidder becomes 
liable to the Government for the difference between the amount bid by 
him and the amount realized upon a resale and, in addition, any deposit 
by the bidder posted as security for the execution of the contract and bond 
is also forfeited. Any attempt to release the bidder from liability so 
incurred, without any consideration for such release passing to the Gov- 
ernment, is void. 


Decision by Acting Comptroller General Ginn, July 20, 1923: 


The Secretary of the Treasury applied December 29, 1922, for 
review of settlement No. T-13149, of September 30, 1922, wherein 
was disallowed in the accounts of James L. Wilmeth, Director 
Bureau of Engraving and Printing, for the period from October 1, 
1921, to March 31, 1922, the amount of $19,585.80, for the following 
reasons: 


The balance of $19,585.80 was found due the U. S. because F. G. Marquardt 
(Inc.), 116 W. 32 St., New York, N. Y., entered into a contract with the Bureau 
of Engraving and Printing to purchase the entire production of wet pulp at 
the bureau for the fiscal year 1922 at $8.80 per 1,000 Ibs. 

Mr. Marquardt failed to comply with the terms of the contract and the pulp 
was sold to C. B. Hewitt and Bros. (Inc.) at $3.60 per 1,000 lbs. 

There was sold to C. B. Hewitt and Bros. (Inc.) during the period, Oct. 1, 
1921, to Mar. 31, 1922, 3,766,500 lbs. of wet pulp. 


3,766,500 Ibs. at $8.80 per 1,000 $33, 145. 20 
3,766,500 lbs. was sold at $3.60 per 1,000 13, 559. 40 


19, 585. 80 

The matters submitted in the application for review, in substance, 
were that every effort was made to induce Marquardt (Inc.,), to 
execute the required papers and to remove the pulp on the basis of 
the accepted proposal; that the refusal to comply with its agreement 
resulted in large accumulations of pulp which created an embar- 
rassing situation with respect to space for its storage; that the best 
price obtainable for the pulp was $3.60 per 1,000 pounds, against 
the price of Marquardt (Inc.) of $8.80 per 1,000 pounds; that after 
full consideration of the circumstances, and with the consent and 
approval of the Assistant Secretary of the Treasury, a contract was 
entered into with C. B. Hewitt & Bros. (Inc.) for the sale of the 
pulp at $3.60 per 1,000 pounds; and that, with the consent and 
approval of the Assistant Secretary of the Treasury, Marquardt 
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(Inc.) was released from further obligation and the certified check 
for the sum of $200, furnished as a guaranty that the required con- 
tract and bond would be executed, was returned. 

The contracting with C. B. Hewitt & Bros. (Inc.) for the sale 
of the pulp at the rate of $3.60 per 1,000 pounds is not questioned. 
However proper or necessary that action may have been, nothing 
has been submitted to show the necessity or warrant for release of 
the defaulting contractor, Marquardt (Inc.), and nothing is better 
settled than that no officer of the Government is authorized to release 
a valid obligation to the Government. The attempted release of 
Marquardt (Inc.) appears wholly gratuitous, and certainly not neces- 
sary to the accomplishment of the disposition of the pulp; and 
whether such action has in any way prejudiced the rights of the 
Government, sections 3466 and 3467, Revised Statutes, is not a 
matter here for determination. 

The requirement that each bid must be accompanied by a certified 
check for the sum of $200 “as a guaranty that if the award is made 
to the bidder the contract and bond will be executed promptly on 
making the award” was an independent undertaking of the 
contractor, and upon its failure to execute those instruments, the 
amount was forfeited; and, being forfeited, there was not even the 
semblance of authority for its remission. 

Upon a review of the matter the settlement is modified and 
$19,385.80 certified for credit in James L. Wilmeth’s accounts as 
Director, Bureau of Engraving and Printing, thus leaving a balance 
of $200 due from that officer which should be remitted at once. 

A settlement will be stated charging Marquardt (Inc.) with the 
amount of $19,785.80, the amount disallowed in the settlement, 
$19,585.80 plus the $200 erroneously remitted. 


COMPENSATION, DOUBLE—ENLISTED MEN OF THE ARMY. 


An enlisted man of the Army may not, in the absence of specific statutory 
authority, during the period of his enlistment, be employed in another 
capacity under the Government and receive pay therefor, other than the 
pay and allowances that accrue to him by reason of his enlisted status. 


Acting Comptroller General Ginn to J. F. Victory, special disbursing agent, 
National Advisory Committee for Aeronautics, July 21, 1923: 


There has been received your letter of July 5, 1923, requesting 
decision whether you are authorized to pay a voucher in favor of 
Frank G. Gardner for $145 for services rendered as a machinist 
in the research laboratory of the National Advisory Committee for 
Aeronautics at Langley Field, Hampton, Va., June 2 to 30, 1923. 

It is stated that Gardner was employed temporarily, in accordance 
with civil-service rules; that as you had knowledge that he was an en- 
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listed man of the Army, you had secured a report from his com- 
manding officer which was to the effect that Gardner has the grade 
of staff sergeant, Air Service, with pay at the rate of $75.60 per 
month; that his enlistment expires December 28, 1924; and that he 
is “on authorized leave June 1, 1923, to July 30, 1923.” It has 
been ascertained by informal inquiry that Gardner is assigned to the 
Fifty-eighth Service Squadron, Air Service, and is stationed at 
Langley Field, Hampton, Va. 

What authority there is to place an enlisted man of the Army on 
leave for two months does not appear. This, coupled with the fact 
that the man is stationed at the very place of his temporary civilian 
employment, is in a branch of the Army cooperating with the Na- 
tional Advisory Committee for Aeronautics, and has been granted 
leave apparently with a view to employment under the appropriation 
for the committee’s work during such “ leave,” suggests that the mat- 
ter is one apparently warranting consideration of the Secretary of 
War, and this office is calling it to his attention. 

The question whether a person in the military service may in the 
absence of a statute be employed in another capacity under the Gov- 
ernment and be paid therefor is not a new one. So far as an enlisted 
man is concerned, and until his enlistment is terminated, he may be 
paid only the pay and allowances that accrue to him under the laws 
and regulations applicable to his enlisted status. 15 Op. Atty. Gen., 
262; 18 Comp. Dec., 224. See also for a case somewhat similar to the 
present one, 22 Comp. Dec., 259. And see also 26 Comp. Dec., 568; 
95 id., 666. 

Accordingly, payment may not be made to Gardner under his 
civilian employment. 


REVISION OF PREDECESSOR’S DECISION—DIRECTOR OF 
VETERANS’ BUREAU. 


By virtue of section 305 of the war risk act as amended by act of August 9, 1921, 
42 Stat., 154, the present Director of the Veterans’ Bureau may review the 
decisions of his predecessor involving claims for war risk compensation and, 
upon the same state of facts and without any new evidence or any change 
in the law, revise or correct the former award. Any change in an award 
upon review ending or diminishing the compensation previously awarded is 
effective only from date of change, past payments not being disturbed; but 
changes in awards increasing compensation or allowing compensation pre- 
viously refused, reduced, or discontinued may be effective retroactively to 
the date such degree of disability began, but not earlier than date of dis- 
charge or resignation of the beneficiary from the military or naval service. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, July 23, 1923: 


I have your letter of June 16, 1923, requesting decision whether 
the Director of the Veterans’ Bureau has authority to reopen a case 
involving claim for compensation decided by his predecessor, reverse 
the prior decision, and allow or disallow compensation, as the case 
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may be, where there have been no changes in the controlling statute 
and no new evidence submitted, the only question involved being a 
difference of opinion in determining the question of fact. 

You refer particularly to cases involving determination of whether 
disease or injury was in “line of duty” or due to soldier’s “ willful 
misconduct” and others involving service connection of the dis- 
ability and the degree of the disability for a specific period in the 
past. 

It has long been a well-established principle of the executive de- 
partments that the final determination of a claim against the United 
States by an executive officer having jurisdiction thereof can not be 
reopened, set aside, and a different result ordered by any successor 
of such officer, except for fraud, manifest error on the face of the 
proceedings, such as error in calculation, or upon presentation of 
newly discovered material evidence sufficient in a court of law to 
justify a new trial. 

Section 305 of the war risk act, as amended by act of August 9, 
1921, 42 Stat., 154, provides as follows: 

Upon its own motion or upon application the Bureau may at any time review 
an award, and, in accordance with the facts found upon such review, may end, 
diminish, or increase the compensation previously awarded, or, if compensation 
is increased, or, if compensation has been refused, reduced or discontinued, may 
award compensation in proportion to the degree of disability sustained as of 
the date such degree of disability began, but not earlier than the date of dis- 
charge or resignation. 

This provision is so clearly expressed as to leave no doubt of the 
intent of Congress. No distinction is made between one director’s 
awards and those of his predecessors. The statute recognizes no 
change in the director or period of time, but provides that the bureau 
may at any time review an award, and it is the facts, not the evidence, 
found upon such review that are to govern any change in the award. 
The determination of questions of fact involved upon review is au- 
thorized de novo, regardless of what the prior director may have 
found upon the same or different evidence. 

The history of pension legislation and its construction discloses 
that it has been the rule that pension rulings by one Commissioner 
of Pensions were subject to review by his successor in office. While 
as a matter of comity one commissioner has given great weight to 
the findings of fact of his predecessor, he has not necessarily been 
bound by those findings upon a review of an application for pension. 
It is believed that under the war risk law the nature of the allow- 
ance, in the form of a gratuity paid in installments, necessitates such 
a rule, and that the statute herein considered is in derogation of the 
generally recognized principle that an executive officer may not 
reopen the decision of his predecessor in so far as the Director of 
the Veterans’ Bureau is concerned. 
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Particular attention is directed to the generally accepted and es- 
tablished principle that correction of an award can not be so made 
retroactively as to disturb vested rights under a ruling or award 
made by competent authority, especially upon a change of judgment 
or opinion as to the degree or permanence of the condition of dis- 
ability. Any change in the award upon review ending or diminish- 
ing the compensation previously awarded is effective only from the 
date of the change, past payments not to be disturbed, but changes 
in awards increasing compensation, or allowing compensation pre- 
viously refused, reduced, or discontinued may be retroactive to the 
date such degree of disability began but not earlier than date of 
discharge or resignation of the beneficiary from the military or 
naval service. 2 Comp. Gen., 462. 

Your questions are answered in the affirmative. 


SUBSISTENCE, PER DIEM IN LIEU OF—NATIONAL-BANK 
EXAMINERS. 


National-bank examiners are employees of the Treasury Department with 
salaries and expenses payable from public funds arising from the assess- 
ments on banks authorized by law and it is within the jurisdiction of the 
General Accounting Office to determine the legality of the expenditure of 
such funds. 

Per diem in lieu of subsistence may not be paid national-bank examiners for 
days spent at home or at stop-overs en route at which no duty was re- 
quired or performed other than writing up reports, and any administrative 
policy purporting to authorize per diem allowances at such times is con- 
trary to the acts of April 6, 1914, 38 Stat., 318, and August 1, 1914, 38 
Stat., 680, and unauthorized. 


a Comptroller General Ginn to the Secretary of the Treasury, July 23, 

I have your letter of June 11, 1923, inclosing a letter of June 8, 
1923, to you from the Deputy Comptroller of the Currency regard- 
ing a disallowance of $12 in vouchers submitted by Examiner Robert 
E. Power, Nos. 338, for $4, and 352, for $8, credit for which was de- 
nied in the account of J. L. Summers, disbursing clerk of the Treas- 
ury Department, March 20, 1923, Settlement T-13572, and you re- 
quest review of said settlement. 

The per diem items in question were as follows: 

R. E. Power, a national-bank examiner, whose headquarters were 
Chicago, Ill., arrived at Minneapolis, Minn., Saturday, August 26, 
1922, at 1 p. m. after finishing his work at St. Cloud, Minn., it not 
appearing at what time his duties at St. Cloud were concluded. 
Voucher No. 352, August, 1922, chronicles an arrival at Minneapolis 
1 p. m. August 26, and the 27th is simply stated as “ Sunday ” with- 
out qualifying as to whether there was a remaining in Minneapolis 
or not. The dates of August 28 to 31 are represented as on approved 
leave of absence. Voucher 388, September, 1922, reports September 
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1 and 2, leave of absence September 3, Sunday, and September 4, 
Labor Day, on which latter date departure is reported to have been 
made by railroad from Minneapolis to Chicago where arrival is re- 
ported September 5 at 7. a. m. 

Per diem in lieu of subsistence was charged for August 26 and 
Sunday, August 27, and September 3 and 4, of which there was 
allowed per diem for August 26, and disallowed for the other dates 
for the reason that an employee is not entitled to reimbursement of 
subsistence expenses unless he is away from his regular station and 
performing official duty under proper authority, and this employee 
is not shown as having performed any official business in Minne- 
apolis the day he arrived nor at any time before his departure for 
his headquarters, Chicago, in the evening of September 4, at the 
expiration of his leave of absence. 

Under date of April 25, 1923, the Deputy Comptroller of the Cur- 
rency states: 


Your attention is directed to voucher which shows Examiner Power’s home 
as another city and that he arrived in Minneapolis at 1 p. m. August 26, Sat- 
urday. He is entitled to full per diem for that date and also the following 
day, Sunday, as he was still in an official status at place of arrival and his 
leave did not begin until Monday. The same is true of September 3 and 4, as 
his leave terminated September 2, and his voucher shows that on the 3d and 
4th he was in Minneapolis, which is neither his home nor headquarters. 

Under the circumstances this office does not see the necessity for requesting 
Examiner Power to make any explanation of charges which he is authorized to 
make by Travel Regulations. 


In connection with this last paragraph there is quoted excerpts 
from a letter to this office from the Comptroller of the Currency dated 
April 2, 1923, stating: 


The necessities of the service require that all examiners shall be permitted 
to travel at large in their districts, and unless this is done the examination 
of national banks will be most seriously hampered if not rendered of no avail. 
It does not appear that explanations are necessary covering this point, as the 
examiners are under instructions from this office, their vouchers are checked 
by the chief examiner as well as this office, and when the travel is allowed 
it is not believed that it should be questioned further. Furthermore, the travel 
is not an expense to the United States, as you state, being entirely reimbursed 
by the banks examined, as provided by law. 

* 2 * > * . 

In view of the above explanation, it is requested that suspensions of all of 
the amounts referred to be removed and that questions of this nature be not 
raised in future in connection with the accounts of an examiner or assistant. 


The statements quoted place in issue the jurisdiction of this office 
to question the travel expenditures of national bank examiners, and 
apparently on the ground that the travel is not an expense to the 
United States because entirely reimbursed by the banks. 

The national bank examiners are employees of the Treasury 
Department, with salaries and expenses payable from public funds 
arising from the assessments on banks authorized by law, and there 
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need now be no question of the authority of the General Accounting 
Office to determine the legality of the expenditures thereof. See 
22 Comp. Dec., 477. 

The examiner apparently finished his duties at St. Cloud and 
departed upon the first leg of the journey to his headquarters at 
Chicago, but upon arrival at Minneapolis, Saturday, August 26, 
leave was granted, effective from Monday to and including Saturday 
September 2, While it is not so stated, yet it appears from the 
arrival at Chicago at 7 a. m. September 5 that the second leg of the 
journey was begun the night of September 4. The dates inclusive 
from August 28 to September 2, being on leave, are not involved, 
but it is claimed that for the other dates of August 27 and Septem- 
ber 3 and 4 subsistence is due, presumably because of a travel status, 
and the question presented is, Was there such a travel status as would 
entitle to subsistence? 


The deputy comptroller, in the letter under date of June 8, 1923, 
states: 


This office has fully investigated this matter, and it has been found that 
Examiner Power did not anticipate his leave and only took the leave which he 
was granted from the morning of the 28th of August to the evening of Sep- 
tember 2, which leave was caused by the illness of his mother. Examiner 
Power’s headquarters were Chicago, Illinois, and he was in Minneapolis in 
order to help bring up the work in that district. As Minneapolis is the head- 
quarters of the ninth Federal reserve district, it was natural that an examiner 
who was in that district on detail would come into Minneapolis at the end of 
the week in order to write up his reports and perform any other official busi- 
ness that he may have, also to get directions from the chief examiner stationed 
at this point for work the following week. 

- = + . * oO & 


It is evident that the General Accounting Office has made the disallowance 
of September 3 and 4 in accordance with the following sentence: “ He is not 
shown as having performed any official business in Minneapolis the day he 
arrived after 1 p. m. on Saturday nor at any time before departure for his 
headquarters (Chicago) in the evening of September 4th, at the expiration of 
his leave of absence.” In this statement they are evidently mistaken, as the 
examiner's leave began Monday, August 28, and expired at the close of business 
September 2, and not at the close of business September 4, and he was therefore 
available for duty at the first opportunity after the close of business September 
2, which statement is borne out by the fact that even though September 4 was 
a holiday he departed for Chicago at that time. As to August 27, which was 
also a Sunday, no bank could be examined. The examiner states that per diem 
for September 3 and 4 was charged in good faith and that had he been working 
the previous week he would ordinarily not have worked on Sunday and Labor 
Day and, as he was away from his headquarters, would have been entitled to 
these days, as no work could have been done in banks, and also that this leave 
was in no sense a vacation nor planned in advance and was occasioned by the 
sudden illness of his mother, who had to undergo a major operation, which 
required his presence. 


These combined statements of the deputy comptroller and the 
examiner show conclusively that for the dates of August 27 and 
September 3 and 4 the examiner could not have been considered in 
a travel status. It is suggested that as the city of Minneapolis was 
district headquarters that it was but natural that the examiner should 
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report there and write up reports and perform any other official 
business and get directions from the chief examiner; but it is stated 
that no work could be done those days, because the banks were closed, 
and as to reports, they may be written anywhere, and a stopping off 
and remaining at a place for such purpose is not a necessary incident 
of travel upon public business as would entitle to travel subsistence. 

The acts authorizing travel allowance, act April 6, 1914, 38 Stat., 
318, and August 1, 1914, 38 Stat., 680, sec. 13, provide such allow- 
ances when engaged in field work or traveling on official business. 

There is no showing that business was transacted on Sunday, 
August 27, and it is assumed none could be; and considering the 
condition of his parent, it is quite evident that the examiner was at 
his home that day. It has been repeatedly held that the right to 
subsistence terminates upon arrival at the home, as the necessity for 
such reimbursement then naturally ceased; therefore no per diem is 
due for August 27. 27 Comp. Dec., 982. 

A travel status does not occur spontaneously at a given date; it 
arises incident to the initiation of actual travel, and until there was 
an actual starting upon travel the night of September 4 there could 
be incurred no expenses of travel, and consequently no ground for 
reimbursement. The mere holding of self ready for duty at home 
does not initiate a travel status. The idea and object of the reim- 
bursement of travel expense is to make an employee whole as to any 
additional expense put to through travel upon the public business, 
and where there are no such expenses, or the conditions are not pre- 
sumptive of any, a reimbursable right does not exist. Consequently 
it must be held that per diem in lieu of subsistence as a travel allow- 
ance is not due for September 3 and 4. 2 Comp. Gen., 474. 

It is necessary in this connection to take notice of the statement of 
the deputy comptroller of February 5, 1923, as follows: 

The administrative office allows its examiners to return to their headquar- 
ters once a week and that it has been the practice to permit them to visit their 


homes instead of headquarters, provided the cost of travel does not exceed the 
cost to headquarters. 

It appears from an examination of the voucher in question that Mr. Northcutt 
traveled a greater distance than to his headquarters, but having in mind the 
ruling of this office charged only an amount equal to what it would have cost 
him to visit his headquarters. As the travel conforms to the policy of the ad- 
ministration it is requested that the suspension be lifted. 


The acts cited swpra authorize payment of expenses while travel- 
ing on official business “ only for the period of time actually engaged 
in the discharge of official duties,” and the administrative policy is 
not justified. 

Upon review the disallowances appear proper and the settlement is 
sustained. 
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CHANGE IN GRADE—ENLISTED MEN OF THE NAVY. 


The change in designation of an enlisted man of the Navy, on or after July 1, 
1922, from “ seaman, second class,” to “ bugler, second class,” both designa- 
tions being under the general classification of ‘“ nonrated men, second class,” 
with the same base pay, is not a change in grade or rating such as would 
bar the enlisted man from the benefits of the saving clause in section 16 
of the act of June 10, 1922, 42 Stat., 632. 


Aci Comptroller General Ginn to the Secretary of the Navy, July 24, 
23: 


I have your request for a decision whether an enlisted man of the 
Navy who on June 30, 1922, was a seaman, second class, and on July 
1, 1922, became a bugler, second class, continues to hold his former 
“ grade or rating ” pursuant to the saving clause as to enlisted men 
in section 16 of the act of June 10, 1922, 42 Stat., 632, which provides 
that— 


* * * nothing contained in this Act shall operate to reduce the total of 


the pay and allowances which any enlisted man of the * * * Navy 
* * * is now receiving during his current enlistment and while he holds his 


present grade or rating. 

The position of seaman, second class, with its own specific monthly 
pay attached to it as such, existed prior to May 18, 1920; was car- 
ried under the heading “ Seaman branch,” which branch, together 
with two other branches, one of which was headed “ Special branch,” 
was carried under the general classification “ Seaman—second class.” 
Navy Register, 1920, p. 435. 

The act of May 18, 1920, 41 Stat., 602, provided as follows: 

That, commencing January 1, 1920, the following shall be the rate of base 
pay for each enlisted rating: Chief petty officers with acting appointments, 
$99 per month; chief petty officers with permanent appointments and mates, 
$126 per month; petty officers, first class, $84 per month; petty officers, second 
class, $72 per month; petty officers, third class, $60 per month; nonrated 
men, first class, $54 per month; nonrated men, second class, $48 per month; 
nonrated men, third class, $33 per month; * * *. 

The effect of this enactment was that the former general classifica- 
tion of enlisted men as “Seamen—second class” was merged into 
und became a subdivision of the new classification in the act of May 
18, 1920, “nonrated men, second class,” as its “Seamen branch,” 
the base pay of the position of seaman, second class, thereby becom- 
ing under such general classification $48 per month with that of the 
other branches, including that of the “ Special branch,” in lieu of 
as theretofore a separately fixed amount for such individual position 
of seaman, second class. See Navy Register, 1920, p. 343, and act 
of May 18, 1920, supra. 

This position of seaman, second class, “Seaman branch,” “non- 
rated men, second class,” with monthly base pay of $48 per month, 
under the act of May 18, 1920, as one of the positions coming within 
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the general classification “nonrated men, second class,” continued 
to and including June 30, 1922. 

Prior to June 30, 1922, section 7 of the act of June 4, 1920, 41 
Stat., 836, was enacted, which authorized the Secretary of the 
Navy— 

. 7” » 


in his discretion, to establish such grades and ratings as may be 
necessary for the proper administration of the enlisted personnel of the Navy 


and Marine Corps. 

The Secretary of the Navy pursuant thereto estalished the posi- 
tion of bugler, second class, effective September 15, 1920; placed 
it in the group headed “ Special branch,” which had been merged 
into and become a subdivision of the general classification “ non- 
rated men, second class,” under the act of May 18, 1920, with base 
pay attached of $48 per month, the base pay of such position of 
bugler, second class, as one of the positions thereunder thus becom- 
ing $48 per month and common pay with that of the position of 
seaman, second class, in the separate subdivision of “Seamen 
branch” under said general classification “nonrated men, second 
class.” See Navy Register, 1921, p. 343; acts of May 18 and June 
4, 1920, supra. 

This position of bugler, second class, “Special branch,” “ non- 
rated men, second class,” thus established, with monthly base pay 
as one of the positions of “nonrated men, second class,” of $48 per 
month, continued to and including June 30, 1922. 

It thus appears that on June 30, 1922, both the positions of sea- 
man, second class, and bugler, second class, had a classification in 
common for pay purposes, that of “ nonrated men, second class,” and 
that it was as of this general classification, “ nonrated men, second 
class,” that the base pay of such positions was fixed in common at 
$48 per month and not as individual positions—of seaman, second 
class, and bugler, second class—both of such positions having for 
base-pay purposes been merged into such common classification “ non- 
rated men, second class.” 

By section 10 of the act of June 10, 1922, 42 Stat., 630, effective 
July 1, 1922, for purposes of pay enlisted men of the Navy were re- 
quired to be distributed into seven grades, the monthly base rate of 
pay of each of such grades was therein established, and it was fur- 
ther provided— 


That the Secretary of the Navy is authorized to. fix the pay grade for the 
various ratings of enlisted men of the Navy, * * 


Acting thereunder the former general classification established by 
the act of May 18, 1920, “ nonrated men, second class” (with the ex- 
ception of the position embraced therein of firemen, first class) , which 
general classification contained both the positions of seaman, second 
class, and bugler, second class, with common base pay as “ nonrated 
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men, second class,” at $48 per month, as heretofore shown, were 
placed in the new grade 6, the pay of which grade was by said sec- 
tion 10 of the act of June 10, 1922, fixed at $36 per month, effective 
July 1, 1922. 

It thus appears that it was as the holder of one of the positions 
collectively embraced in the general classification “ nonrated men, 
second class,” rather than as the holder of the position of seaman, sec- 
ond class, by itself, that the man who, on June 30, 1922, was a sea- 
man, second class, was entitled upon that date to $48 per month, and 
that it is likewise as the holder of a position collectively embraced 
within said classification “ nonrated men, second class,” rather than 
as the holder of the position of bugler, second class, by itself, that he 
has been placed in the new grade 6, the common base pay of the 
members of which grade, including “ nonrated men, second class” 
(with an exception not here material), being $36 per month. See, in 
this connection, Bureau of Navigation Circular Letters Nos. 9-21, 
March 24, 1921, and 16-21, May 2, 1921, effective July 1, 1921. 

While not entirely clear, it is concluded that a man who, on July 1, 
1922, was changed from seaman, second class, to bugler, second class, 
continued to hold his “ grade or rating ”—that of the general classi- 
fication of “ nonrated men, second class ”—for the intent and pur- 
poses of the saving clause as to enlisted men in section 16 of the act 
of June 10, 1922, and is entitled during his enlistment current on 
June 30, 1922, to the total of his pay and allowances as computed un- 
der said saving clause (with base pay computed at the rate of $48 per 
month), if greater than the total thereof as computed under the act 
of June 10, 1922, apart from said clause (with base pay computed at 
$36 per month). 


NAVY PAY—COMMISSIONED WARRANT OFFICERS. 


Commissioned warrant officers of the Navy with less than six years of com- 
missioned service are limited, when receiving pay under the act of June 10, 
1922, 42 Stat., 627, to the pay and allowances of the first period, the 
specific provision in section 1 of said act for the pay of commissioned 
warrant officers superseding any provisions in prior acts for the assimi- 
lation of their pay to that of second lieutenants. 


Decision by Acting Comptroller General Ginn, July 24, 1923: 

Walter Zur-Linden, chief pharmacist, United States Navy, ap- 
plied June 16, 1923, for review of settlement No. N-135933, dated 
May 3, 1923, wherein was disallowed his claim for pay and allow- 
ances for the period July 1, 1922, to February 15, 1923, of a second 
lieutenant of the Marine Corps, in the second pay period with over 
15 years’ service under the act of June 10, 1922, 42 Stat., 625, which 
provides: 


That, beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers of the Regular Army and Marine Corps below 
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the grade of brigadier general, of the Navy below the grade of rear admiral, 


* * * pay periods are prescribed, and the base pay for each is fixed as 
follows: 


The first period, $1,500; the second period, $2,000 * * *. 


. . * * * * * 


The pay of the second period shall be paid to * * * second lieutenants 
of the Army, ensigns of the Navy, and officers of corresponding grade who 
have completed five years’ service. 

The pay of the first period shall be paid to all other officers whose pay is 
provided for in this section. 

7 = . . ae o o 


* * * Commissioned warrant officers on the active list with creditable 
records shall, after six years’ commissioned service, receive the pay of the 
second period, and after twelve years’ commissioned service receive the pay of 
the third period: * * * 


* * = * * * * 


Sec. 16. That nothing contained in this Act shall operate to reduce the pay 
of any officer on the active list below the pay to which he is entitled by reason 
of his grade and length of service on June 30, 1922, not including additional 
pay authorized by the Act * * * approved May 18,1920; * * * 

* * * . * + + 


Sec. 22. That the provisions of this Act shall be effective beginning July 1, 
1922, and all laws and parts of laws which are inconsistent herewith or in 
conflict with the provisions hereof are hereby repealed as of that date. 

The records show that from July 1, 1922, to February 15, 1923, 
claimant received by virtue of section 16 of the act of June 10, 
1922, the pay and allowances of a second lieutenant of the Marine 
Corps, exclusive of the act of May 18, 1920, increase, which he was 
in receipt of on June 30, 1922. 

He contends that by reason of over fifteen years’ service he is 
entitled under the act of March 3, 1899, 30 Stat., 1007, to the pay 
and allowances of an officer of the second pay period, on the assump- 
tion that the provision of the 1899 law was continued in effect by the 
saving clause in section 16 of the act of June 10, 1922 

The act of March 3, 1899, 30 Stat., 1007, provided, in part: 


That the chief boatswains, chief gunners, chief carpenters, and chief sail- 
makers shall on promotion have the same pay and allowances as are now 
allowed a second lieutenant in the Marine Corps: * * *, 


The act of August 29, 1916, 39 Stat., 573, provided, in part: 


Pharmacists shall, after six years from the date of warrant, be commis- 
sioned chief pharmacists after passing satisfactorily such examinations as the 
Secretary of the Navy may prescribe, and shall, when so commissioned, have 
the same rank, pay, and allowances as now or may hereafter be allowed other 
commissioned warrant officers: * * *. 


The act of June 10, 1922, specifically prescribes that commissioned 
warrant officers shall be entitled to pay of the second pay period 
upon creditable records and six years of commissioned service. It is 
exclusive in this respect so that the preceding provision placing 
second lieutenants of the Army and ensigns of the Navy in the 
second pay period after five years of commissioned service can have 
no application to commissioned warrant officers by virtue of the 
provision of the act of March 3, 1899, 30 Stat., 1007. For the first 
six years of commissioned service commissioned warrant officers of 
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the Navy are therefore entitled only to the pay of the first pay 
period. 12 MS. Comp. Gen., 2152, August 26, 1922. See Pay, 
Memo. No. 242, page 6776. The service record shows that claimant 
was commissioned a chief pharmacist (temporary) August 25, 1919, 
to rank from May 15, 1919, and as a chief pharmacist (permanent) 
June 10, 1921, to rank from August 5, 1920, and so has less than six 
years of commissioned service during the period covered by the 
claim. 
Upon review the settlement of your claim is sustained. 


RECOVERY UNDER FORMAL CONTRACTS. 


When there is an express contract for a stipulated amount and mode of com- 
pensation for services, the contractor can not abandon the contract and 
resort to an action for a quantum meruit on an implied contract. Such a 
contract is conclusive on the parties and measures the amount of recovery 
for performance. 


The written contract merged all previous negotiations, and is presumed in law 
to express the final understanding of the parties. If the contract did not 
express the true agreement, it was claimant’s folly to have signed it. 

An increase in wages occurring after a fixed price contract is made does not 
furnish a basis for a claim for damages. 

On disputed questions of fact between the contractor and the administrative 
officers of the Government the unbroken rule of the accounting officers is to 
accept the statement of facts as furnished by administrative officers. 

Decision by Acting Comptroller General Ginn, July 25, 1923: 

N. Levin & Son Co. requested March 29, 1923, reopening of settle- 
ment No. W-817477, dated March 27, 1922, and allowance of its claim 
for $10,744.20 under contract dated November 21, 1919, as additional 
compensation at the rate of $0.15 each for the manufacture of 71,628 
mattresses. 

Pursuant to the terms of said contract, the contractor, in considera- 
tion of $1.48 each, agreed to manufacture from lint and outside cov- 
ering to be furnished by the United States, 100,000 mattresses, with 
deliveries to commence within 15 days after receipt of Government- 
owned materials and to continue at the rate of 1,500 per week until 
completion. The advertisement for bids informed prospective bid- 
ders that “the United States will furnish (1) lint, (2) ticking or 
brown denim substitute. Contractor will process lint under Govern- 
ment supervision,” and in the contract it was agreed that the— 
United States shall furnish hereunder f. o. b. Newark, N. J., the necessary 
quantity of lint and the necessary quantity of outside material, in width from 
31 inches to 36 inches. The contractor will, without additional charge, process 


the lint under Government inspection in a manner satisfactory to the zone 
supply officer in charge of this contract. 


The contract further provides that the mattresses should comply 
with Specifications No. 731, which, so far as is here material, reads 
as follows: 


The case to be made of narrow-striped blue and white ticking, either “ her- 
ringbone” or straight “ twill weave,” weighing two and seven-tenths (2-7/10) 
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yards to the pound. To contain not less than seventy-six threads to the inch 
in warp and fifty threads to the inch in filling. Tensile strength of warp to be 
equal to one hundred pounds to the inch, and that of the filling to be equal to 
forty-eight pounds to the inch. The case to be filled with one unbroken sheet 
of interlaced carded cotton felt, manufactured from No. 1 cotton linters of 
good staple and color, no short pieces or “ butting” allowed. 

January 29, 1921, the contractor wrote the depot quartermaster at 
New York, submitting certain proposals, one of which was that a 
supplemental agreement be drawn allowing $0.15 additional on each 
mattress, to become retroactive covering all deliveries made since the 
beginning of the contract, as follows: 

That a supplemental agreement be drawn allowing us $0.15 additional on each 
mattress furnished and to become retroactive covering all deliveries made since 
beginning of the contract. In figuring 15¢ additional each the basis of 10 per 
cent is again employed on the present contract price, which we feel is a fair 
estimate of the loss we have sustained and will continue to suffer, because of 


the Government’s continued breach of contract in not furnishing materials as 


specified in the proposal which was used as a basis in arriving at the contract 
price of $1.48 each * * *, 


The Government made no reply to any of these proposals except 
to the one proposing the supplemental contract. A supplemental 
contract was entered into on the 19th day of February, 1921, under 
which the Government agreed to pay $0.15 extra per mattress for 
the remaining 28,372 mattresses to be manufactured. Said supple- 
mental contract contained the following stipulation, which consti- 
tuted the only change made in the original contract: 

That for the manufacture of approximately 28,372 mattresses the United 
States shall furnish the contractor cotton linters of an inferior grade to that 
required by the said specifications and that in consideration of the additional 
time and labor involved thereby the contractor shall be allowed for the mat- 
tresses so manufactured the sum of fifteen cents (15¢) each, over and above the 
price stipulated in the said contract. 


All other terms and conditions of the original contract shall remain in full 
force and effect. 


It is important to observe that the Government rejected that part 
of the proposed supplemental contract by claimant making the 
increase of $0.15 per mattress retroactive as to all mattresses manu- 
factured prior to the execution of said supplemental contract, and 
that the extra $0.15 per mattress was applicable only to the remain- 
ing 28,372 mattresses. 

At the time of the execution of the supplemental contract 71,628 
mattresses had been made, delivered, and paid for at the original 
contract price. In a letter dated March 17, 1921, that accompanied 
the return of the supplemental contract to the War Department, 
claimant used the following language: 

It is understood that we are signing these only on condition that we do not 
waive our right in getting 15¢ extra apiece on the mattresses already made up. 

March 31, 1921, the Quartermaster General wrote the Brooklyn 
supply officer, among other things, as follows: 
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No further supplemental agreement will be entered into, but the contractor 
should be advised that after contract is completed he is at liberty to present 
a claim for compensation for those mattresses which have been manufactured 
from defective material. 


Upon the execution of the supplemental contract operations were 
resumed and the remaining 28,372 mattresses completed, received by 
the Government, and paid for at the rate of $1.63 per mattress. 
Upon this statement of facts, the claim for $0.15 extra for each of the 
71,628 mattresses manufactured and delivered prior to the execution 
of said supplemental contract was disallowed in the settlement of 
which reopening is requested. 

Claimant by its own evidence admits the price paid the employees 
for finishing the mattresses was increased from $0.30 to $0.40 per 
mattress and the price for filling the mattresses was increased from 
$0.08 to $0.11 per mattress as a result of the action of the local union. 
Claimant met the demand for the increase in wages by raising the 
price in accordance with the decision of the union, and this claim 


for damages would apparently pass said increase on to the Gov- 
ernment. 


Increases in wages occurring after a contract at a fixed price is 
made do not furnish a basis for a claim for damages, nor does a 
decrease in wages require a reduction in price. -25 Comp. Dec., 759. 

The original and supplemental contracts are in evidence. In ad- 
dition to said contracts the record discloses the statement of the 
Quartermaster General under date of January 20, 1923, the material 
part of which is as follows: 


7. In so far as subparagraph (a) above is concerned, you are informed that 
the experts of this office on the manufacture of mattresses advise that they 
can not conceive of any reason why the finishers on these mattresses should 
receive additional compensation because of inferior linters used, as the work 
of a finisher would be approximately the same whether felt was manufactured 
from poor linters or linters of the highest quality, as the functions of a finisher 
consist in sewing the tabs to the mattress which hold the felt in place after 
the mattress has been stuffed. Once linters have been manufactured into felt, 
which is accomplished by machinery, little difference would be made whether 
good or poor linters were used in making the felt, since that part of the linters 
wheh are of no use are discarded by the machine used to manufacture the felt. 

8. In so far as the claim for additional compensation referred to in sub- 
paragraph (b) above is concerned, you are advised that this might possibly 
be a reason for some additional compensation as felt manufactured from poor 
linters might not be as easy to handle as that manufactured from good linters, 
but the experts of this office can not contemplate a difference in quality which 
would necessitate an allowance of $0.03 per mattress to the man who places 
the felt in the mattress covering. 


* * * * * * * 


11. On the merits of this case, you are advised that in the opinion of this 
office the contractor has not furnished sufficient substantiating evidence to 
justify the interpretation of this claim as a proper charge against the United 
States and is therefore submitting the same, accompanied by the recommenda- 
tion that it be denied. In this respect, you are advised that the affidavits which 
the contractor has furnished from several of his employees and a union dele- 
gate are not considered by this office as coming from a sufficiently reliable 
source to warrant their acceptance as proof of facts which go to the essence 
of a claim involving the amount concerned here. The experts of this office 
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on the manufacture of mattresses are of the opinion that the contractor is 
entitled to some additional compensation for the manufacture of these mat- 
tresses from the inferior linters which were furnished by the United States, but 
believe that the additional allowance which was made to the contractor of 
$0.15 per mattress for 28,372 mattresses, covered by the supplemental agree- 
ment, is quite sufficient to adequately compensate him for such amount of addi- 
tional work as may have been found necessary in operating the machines by 
which the felt was manufactured, to which item they believe any additional 
compensation claimed by the contractor should be limited, as once felt is 
manufactured from linters, regardless of what quality the linters might have 
been, its difference in quality, in so far as the several steps remaining to be 
taken in completing the mattresses are concerned, is not considered as warrant- 
ing increased compensation in the manner and to the extent claimed by the 
contractor. 

It is true claimant contends that the increased price demanded and 
received by its employees was justified because of inferior material 
furnished by the Government; but on this question the mattress ex- 
perts of the Quartermaster General’s office advise that they can not 
conceive of any reason why the finishers on these mattresses should 
receive additional compensation because of inferior linters used, as 
the work of a finisher wouid be approximately the same whether 
manufactured from poor linters or linters of the highest quality. 

The Quartermaster General admits that the contractor was en- 
titled to some additional allowance on account of the fillers, but be- 
lieves that the additional allowance which was made to the contractor 
of $0.15 per mattress for 28,372 mattresses, covered by the supple- 
mental agreement, is quite sufficient to adequately compensate for 
such additional work as may have been found necessary. 

The alleged facts on which claimant seeks to recover are disputed 
by the Quartermaster General and the Government mattress experts, 
and it is the unbroken rule of this office in such cases to accept the 
statement of the administrative officers. 2 Comp. Dec., 242; 21 MS. 
Comp. Gen., 596; Ripley v. United States, 223 U. S., 695. 

Claimant seeks to recover upon the theory of an implied contract, 
but the doctrine of guantum meruit can not be here invoked because 
this controversy arises out of an alleged breach of the terms of an 
express contract. 

The following rules of law are decisive of the instant case: 

When there is an express contract for a stipulated amount and 
mode of compensation for services, the plaintiff can not abandon the 
contract and resort to an action for a guantum meruit on an implied 
contract. 

The rights and liabilities of the parties as to compensation under 
a contract are, of course, limited by its terms, which are to be in- 
terpreted according to the general rules of construction. 

Where the contract contains an express stipulation as to the 
amount of compensation, such stipulation is conclusive on the 
parties, and measures the amount of recovery for performance. 
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Bouvier’s Law Dictionary, vol. 3, p. 2777; vol. 13, Corpus Juris, 
pp. 584 and 585; Newcomb v. Insurance Company, 51 Fed. Rep., 725; 
Brawley v. United States, 96 U. S., 168; Simpson v. United States, 
172 U. S., 379; and International Contracting Company v. Lamont, 
155 U. S., 310. The State courts are uniform in sustaining this 
doctrine. 

Mr. Justice White in delivering the opinion of the court in Simp- 
son Vv. United States, supra, restated the rule laid down in Brawley 
v. United States, supra, as follows: 

The written contract merged all previous negotiations, and is presumed, in 
law, to express the final understanding of the parties. If the contract did 
not express the true agreement, it was the claimant’s folly to have signed it. 

All proposals by claimant, including the written statement of 
March 17, 1921, contending for the extra $0.15 per mattress for 
those manufactured under the original contract are outside the 
original and supplemental contracts; and if the contract as modified 
by said supplemental contract did not express the true agreement, 
it was claimant’s folly to have signed it. Previous and contem- 
porary transactions may be properly taken into consideration to 
ascertain the subject matter of a contract and the sense in which 
the parties may have used particular terms, but not to alter or 
modify the plain language they have used. Having received all 
the Government agreed to pay for the services rendered under 
both the original and supplemental contracts, there is nothing due 
claimant. 

Upon review of the matter the settlement is sustained. 


ENLISTMENT ALLOWANCE—ARMY. 


A soldier who originally enlisted in the Army for three years and had payment 
deferred of the enlistment allowance provided by the act of June 4, 1920, 
41 Stat., 775, until honorable discharge is entitled to payment of the allow- 
ance when honorably discharged from the Army as an Air Service cadet to 
which he had been appointed in the interim. 

Decision by Acting Comptroller General Ginn, June 25, 1923: 

Gerard J. DeLong requested, January 11, 1923, review of settlement 
No. W-844238, dated July 14, 1922, disallowing his claim under sec- 
tion 27 of the act of June 4, 1920, 41 Stat., 775, for an enlistment 
allowance equal to three times the monthly pay of a soldier of the 
seventh grade—$90—by reason of his enlistment July 29, 1920, as a 
private in the Air Service for three years and his discharge May 5, 
1922, as a cadet in the Air Service. ' 

Claimant enlisted July 29, 1920, as a private for three years and 
was attached to headquarters, United States Army Balloon School, 
Fort Omaha, Nebr. This was his initial entry into the military serv- 
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ice, and by the express terms of section 27 of the act of June 4, 1920, 

41 Stat., 775, the enlistment allowance equal to three times the 
monthly pay of a soldier of the seventh grade, or $90, accruing at the 
time of enlistment could not be paid at the time of the enlistment 
and was required to be “ deferred until honorable discharge.” The 
enlistment was prior to the act of June 30, 1921, 42 Stat., 74, repealing 
the law authorizing an enlistment allowance. Subsequent to his en- 
listment, on February 2, 1922, claimant was appointed a cadet in the 
Air Service and was discharged May 5, 1922, from the military 
service as a cadet at Carlstrom Field by reason of disqualification 
developed in the ground school for flying cadets. 

The appointment of claimant as a flying cadet from an enlisted 
man of the Army was not such a discharge as is contemplated by 
section 27 of the act of June 4, 1920, for the purpose of payment 
of the enlistment allowance. 1 Comp. Gen., 362; 2 id., 162. The 
question for decision is whether upon subsequent discharge as cadet 
claimant is entitled to the enlistment allowance to which he became 
entitled by the enlistment of July 29, 1920, but payment of which 
was deferred until his honorable discharge. 

Upon the discovery of his disqualification for completion of the 
course of instruction, claimant had the option of being discharged 
or of reversion to his former status as a private of the Air Service 
for the completion of his enlistment. Had he so reverted and been 
honorably discharged he would have been entitled to the enlistment 
allowance earned by the enlistment for three years, but payment of 
which was deferred until honorable discharge. 1 Comp. Gen., 214; 
id., 523: 2 id., 303. The fact that he elected discharge rather than 
reversion to his former status did not disentitle him to the enlistment 
allowance earned upon the original enlistment for three years. 

Upon review the settlement is reversed, and $81, being enlistment 
allowance of $90 less $9 overpaid for July, 1920, is certified due 
claimant. 




































FREIGHT DIFFERENTIALS. 





The naming of an f. o. b. point in a contract for supplies fixes the maximum 

liability of the Government for freight, and that liability can not be greater 
than the freight actually incurred notwithstanding shipment may be made 
from points nearer to destination than the f. o. b. point named in the 
contract. 


Decision by Acting Comptroller General Ginn, July 26, 1923: 

The Union Petroleum Co. applied January 22, 1923 (per letter 
dated January 20, 1923), for review of settlement dated March 22, 
1922, in disallowing claim W-822608 for $1,110.80 as freight equaliza- 
tion charges on shipments of fuel oil and gasoline delivered to the 
United States under purchase orders as follows: 
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), | | 
e or Date. | Place of delivery. Quantity. | Price. 

| 
e ri ya Seo 7) not ee ae? 

GP-2637-GS .| 6/30/20 | Port Clinton, Ohio. 30,000 gals. gasoline....| $0.245 f. 0. b. Oklahoma. 
it GP-1095-GS .| 9/20/20 Milwaukee, Wis....| 30,000 gals. fuel oil..... $0.075 f. 0. b. Group 3, Oklahoma. 
| 25,000 gals. fuel oil... .. $0.07024 f. 0. b. Group 3, Oklahoma. 

eC GP-1230-G8 ‘| 9/28/20 | Milwaukee, at 90,000 gals. fuel oil.....| $0.06601 f. 0. b. Group 3, Oklahoma. 
| 
: The orders were stated to be in accordance with “ phone proposals ” 
and provided for immediate delivery, and specified “ship on com- 
, mercial B/L to be converted into Government B/L at destination.” 






It appears that deliveries under the aforesaid orders were made 
in September and October, 1920, of about 16,210 gallons of gasoline 
from Roxana, IIl., to Port Clinton, Ohio, and of about 30,058 gallons 
of fuel oil from Chicago, Ill., and of 10,005 gallons fuel oil from 
Kansas City to Milwaukee, Wis., freight charges from point of ship- 
ment to destination being paid by Government. 

Claimant contends that instead of furnishing the aforesaid sup- 
plies from Oklahoma as contemplated in the purchase orders, deliv- 
ery was facilitated to accommodate the Government by purchases at 
nearer points at higher prices equivalent to freight charges from 
Oklahoma points, and that it is entitled to increased price for the sup- 
plies equivalent to the difference in freight charges required to be 
paid by the Government on these shipments and what would have 
been required to be paid had shipments been made from Oklahoma 
as contemplated by the purchase orders. 

Payment has been made for these supplies at the prices stipulated 
in the orders and the freight from place of shipment to destination 
paid by the Government. 

It has been held in numerous cases before the accounting officers of 
the Government that the expression of an f. o. b. point for delivery 
of supplies is to fix liability for loading on board and for the freight 
to point of destination. The naming of an f. o. b. point fixes a maxi- 
mum liability for freight and that liability can not be greater than 
the freight actually incurred and can not be construed as authorizing 
the payment of difference in freight charges to a contractor. See de- 
cision of November 26, 1918, 25 Comp. Dec., 413. 
The action in disallowing the claim is sustained. 
































SURGICAL OPERATIONS—MISSISSIPPI RIVER COMMISSION. 


Payment for surgical operations on employees of the Mississippi River Commis- 
sion, when performed under the conditions specified in the regulations of 
that commission, may be made from the funds appropriated for the flood 
control of the Mississippi River. E 

Acting Comptroller General Ginn to Capt. George J. Richards, United States 

Army, July 27, 1923: 


There has been received by reference your letter dated June 29, 
1923, with inclosures, requesting decision as to whether you are 
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authorized to make a payment of $250 from funds provided by the 
act of June 30, 1922, 42 Stat., 760, for the continuation of the flood 
control of the Mississippi River in accordance with the act of March 
1, 1917, 39 Stat., 948, to Dr. William A. Snodgrass for a surgical 
operation in removing gall stones, draining gall bladder, removing 
chronically inflamed appendix, and releasing many adhesions around 
the appendix and head of cecum of Parker L. Lowe, junior engineer, 
Mississippi River Commission, and of $55.15 to the St. Vincent’s 
Infirmary for hospital care and treatment of Parker L. Lowe during 
the period May 22 to June 2, 1923, when he was convalescent. 

The Mississippi River Commission was created by the act of June 
28, 1879, 21 Stat., 37, for the purpose of initiating, directing, and 
completing certain surveys and other work on the Mississippi River. 
To enable it to perform the work the detail of officers and men from 
the Engineer Corps of the Army and from the Coast and Geodetic 
Survey was authorized. The commission was further authorized, 
with the approval of the Secretary of War, to employ such addi- 
tional force and assistance as should be deemed necessary. The act 
of March 1, 1917, 39 Stat., 948, authorized continuous carrying out 
of plans, within certain limitations not here material, for the control 
of flood waters of the Mississippi River. The commission January 
23, 1923, issued regulations for the treatment of the sick or injured 
employees, as follows: 


1. In any case coming within the terms of the employees’ compensation act, 
approved September 7, 1916, as to injured employees the course prescribed by 
that law must be followed. 

2. The officers in charge of works under the Mississippi River Commission 
are further hereby authorized, in case of sickness incurred in the line of duty 
of any employee when serving in the field, to take steps as follows for his care 
and medical and surgical treatment to such extent as the case may require. 

° . » = . - 7 

(c) In cases of such sickness as in the judgment of the district officer 
requires the advice of a physician, to employ one, and to act upon his advice 
as to the necessary medical, surgical, and hospital attendance, treatment, sup- 
plies, and service required; and if the case require it, to place the employee 
in a hospital, and if there be no hospital within reach maintained by the 
United States at which the patient can be received and cared for without 
charge or at such reduced rates as may warrant the expense of sending the 
patient thereto, then he may be placed in any hospital or sanatarium which 
the district officer may select, and the district officer is authorized to pay the 
expense, at reasonable rates, for a reasonable period, not exceeding sixty days, 
while the employee is unable to resume work or to go his way; * * *, 


Junior Engineer Parker L. Lowe was in charge of a levee build- 
ing machine near New Madrid, Mo., when he went to St. Vincent's 
Hospital at Little Rock, Ark., and was there operated upon by 
Doctor Snodgrass, who removed gall stones and appendix. The ques- 
tion for decision is whether the resulting expenses of $250 for the 
operation and $55.15 for hospital treatment may be paid by the 
United States. 

The general rule is that the medical, hospital, and surgical ex- 
penses of civilian employees of the United States when suffering 
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from a nontraumatic injury or illness are not payable from public 
funds. 1 Comp. Dec., 62; 8 id., 296; 16 id., 99; 20 id., 64; 21 id., 53. 
An exception to the general rule may exist as to emergency treat- 
ment, 23 Comp. Dec., 100; also where, in the case of field-service 
employees, the regulations of employment contain a provision that 
as a part of the compensation the employee is to receive necessary 
medical, hospital, and surgical treatment. 

The matter of surgical and hospital treatment of field-service 
employees of the Mississippi River Commission becoming ill on duty 
was before this office on March 1, 1922, and it was then concluded, 
in the case of appendicitis, that payment of surgical fees was not 
authorized because the regulations of May 21, 1910, provided for 
hospital and medical treatment and not for surgical operations. 
1 Comp Gen., 467. The regulations of January 23, 1923, above 
quoted, supersede the regulations of May 21, 1910, and expressly 
provide for the necessary surgical, medical, and hospital attendance 
of field-service employees becoming ill while on duty. 

Under the amended regulations payment of vouchers, herewith 
returned, if otherwise correct, may be made from funds appropri- 
ated by the act of June 10, 1922, for the flood control of the Missis- 
sippi River. , 


PRIVATE PROPERTY WRONGFULLY TAKEN BY ENLISTED MEN 
OF THE ARMY. 


Where a board of inquiry convened under the one hundred and fifth article of 
war finds an enlisted man of the Army responsible for wrongfully taking 
certain private property and the value thereof is stopped against his pay, 
no refund of such stoppage is authorized by reason of the action of a court- 
martial finding him not guilty of feloniously stealing and carrying away 
the same property. 


Decision by Acting Comptroller General Ginn, July 28, 1923: 

Don Mace requested review of settlement No. W-821451, dated July 
15, 1922, wherein was disallowed his claim for reimbursement of 
$112.50, stopped against his final pay on discharge from the Army 
December 12, 1921, because of having taken the property of another 
person. 

It appears that a board of inquiry was appointed July 6, 1921, upon 
complaint of W. A. Hobson under the one hundred and fifth article 
of war, 39 Stat., 667, which provides as follows: 

Whenever complaint is made to any commanding officer that damage has been 
done to the property of any person or that his property has been wrongfully 
taken by persons subject to military law, such complaint shall be investigated 
by a board consisting of any number of officers from one to three, which board 
shall be convened by the commanding officer and shall have, for the purpose 
of such investigation, power to summon witnesses and examine them upon oath 
or affirmation, to receive depositions or other documentary evidence, and to 


ussess the damages sustained against the responsible parties. The assessment of 
damages made by such board shall be subject to the approval of the commanding 
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officer, and in the amount approved by him shall be stopped against the pay of 
the offenders. And the order of such commanding officer directing stoppages 
herein authorized shall be conclusive on any disbursing officer for the payment 
by him to the injured parties of the stoppages so ordered. 


The findings of the board were as follows: 


After careful consideration of the above testimony, the board finds that 
during the afternoon of June 20, 1921, Sgt. Don Mace, 6506127, Co. A, 8th 
Engrs., without authority entered the premises of Mr. W. A. Hobson, Fairview 
Ranch, Pueblo, Colorado, killed and carried away one Red Poll registered 
heifer valued at one hundred fifty ($150.00) dollars, the property of Mr. W. A. 
Hobson; that he was accompanied on this foraging expedition by Pvt. 1st Cl. 
Herbert L. Ford, 6217422, Motor Transport Company #49, and two members of 
Co. A, 8th Engrs., whose identity the board is unable to definitely establish; 
that one-half of the dressed animal was prepared in the mess of Company 
A, 8th Engrs., and served to the personnel of that organization; that one-half 
of the dressed animal was prepared in the mess of Motor Transport Company 
#49 and served to the personnel of that organization, without the knowledge 
of the commanding officers concerned. 

It was the recommendation of the board that the owner of the 
heifer be reimbursed in the amount of $150 and that $122.50 of such 
amount be charged to claimant and $37.50 to Pvt. Herbert L. Ford. 
Such recommendation was approved by the commanding officer, 
and $112.50 was accordingly deducted from the final pay due claim- 
ant on discharge from the Army December 12, 1921. 

The claimant was also tried by general court-martial convened 
at Pueblo, Colo., September 21, 1921, for violation of the ninety- 
third article of war, on the following specifications: 


In that Private First Class Herbert L. Ford, Motor Transport Company No. 
49, attached, and Sergeant Don Mace, Co. A, 8th Engineers (Mtd), acting 
jointly and in pursuance of a common intent, did, at Fairview Ranch, about 
twenty miles northwest of Pueblo, Colorado, on or about the twentieth day of 
June, 1921, feloniously take, steal, and carry away one beef, value about one 


hundred fifty dollars ($150.00), property of Mr. W. A. Hobson, Fairivew 
Ranch. 


He was found not guilty of the charge and was acquitted by such 
court-martial. 

Claimant urges that in view of the fact that he was acquitted by 
court-martial of the charge of feloniously stealing and carrying away 
the beef in question, he should be reimbursed for the amount de- 
ducted from his pay pursuant to the findings of the board appointed 
under the one hundred and fifth article of war. 

There appears nothing to question the jurisdiction and findings 
of the board appointed to determine the injuries done to the prop- 
erty of W. A. Hobson pursuant to the Articles of War. Such board 
was separate and distinct from the general court-martial convened 
for the purpose of trying claimant on the technical criminal charge 
of larceny and the finding of the general court-martial in no way 
affected the regularly approved findings of the board appointed 
under the one hundred and fifth article of war. 

Accordingly, reimbursement may not be made of the amount of 
$112.50 deducted from the final pay of claimant. 

Upon review the settlement is sustained. 
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RETIREMENT OF ENLISTED MEN OF THE ARMY—CREDIT FOR 
SERVICE UNDER FRAUDULENT ENLISTMENTS. 


The periods of service under fraudulent enlistments, the fraud not having been 
discovered until after honorable discharge, may properly be counted in com- 
puting the 30 years of service required for retirement under the act of 
March 2, 1907, 34 Stat., 1217. 1 Comp. Gen. 511 and 668 modified. 


Acting Comptroller General Ginn to the Secretary of War, July 30, 1923: 

I have your request for decision as to how much pay, if any, First 
Sergt. Colin White, Second Tank Company, Second Division, Fort 
Sam Houston, Tex., will be entitled to receive if placed on the re- 
tired list. White’s services are stated as follows: 

‘nlistments under the name of Colin White: 


Oct. 5, 1898, to Oct. 4, 1901—3 years. 

Oct. 18, 1901, to Apr. 22, 1904—2 years 6 mos. 5 days. 

Apr. 23, 1904, deserted same day—1 day. 

Dec. 18, 1913, to May 10, 1916—2 years 4 mos. 23 days. 

July 24, 1915, to Mar. 27, 1923—6 years 8 mos. 4 days. 

Enlisted Dec. 18, 1910, as Robert Hadley; named changed to Colin White on 
June 8, 1912, he having informed the War Dept. of his service under that name 
from Oct. 5, 1898, to Apr. 23, 1904, date of desertion, and given a deserter’s 
release and held to service to complete his enlistment of Dec. 18, 1910, dis- 
charged by reason of expiration of term of service Dec. 17, 1913—3 years. 


Prior enlistments under the name of Robert Hadley: 


December 5, 1904, to December 4, 1907—3 years. 

December 9, 1907, to December 8, 1910—3 years. 

He was absent without leave December 9 to 15, 1901, 7 days, and 
in desertion June 4 to September 14, 1902, 3 months 11 days. The 
total of service under the name of Colin White was 17 years 7 
months 3 days, from which should be deducted his unauthorized 
absences of 3 months 18 days, a net service of 17 years 3 months 15 
days; and, including his two enlistments under the name of Robert 
Hadley, a total service of 23 years 3 months 15 days. You state 
that he has had sufficient foreign service, counted as double time, to 
make his total service, including the enlistments under the name of 
Robert Hadley, over 30 years. 

It was held in decisions of March 15 and May 15, 1922, 1 Comp. 
Gen., 511, 668, that service under a fraudulent enlistment terminated 
by the Government on discovery of the fraud, or services under a 
fraudulent enlistment not discovered while the enlistment was cur- 
rent, was not legal service and could not be counted for any purpose. 

In connection with your submission you call attention to an opin- 
ion of the Acting Attorney General of January 13, 1923, in the case 
of Master Sergt. Ora Mellville, reaching the conclusion with respect 
to fraudulent enlistments not discovered while current and termi- 
nated by an honorable discharge, that such service must be counted in 
determining retirement under the act of March 2, 1907, 34 Stat., 1217. 

A fraudulent enlistment results in a voidable contract, as was 
said in the earlier decisions on the subject. Where the fraud is not 
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discovered while the contract is being performed, and all the serv- 
ices required are performed in a manner entitling the man to an 
honorable discharge, he is entitled to retain the pay and allowances 
properly paid him during the enlistment. 8 Comp. Dec., 684; 12 id., 
446; 14 id., 369. 

It appears to properly follow that pay for the service having been 
made and retirement for such service inclusive being authorized, that 
such service should be included in the computation of the retired 
pay. The decisions published, 1 Comp. Gen., 511, 668, have been 
taken into consideration in reaching the conclusion herein. 

Replying specifically to your question, should Colin White be 
retired after 30 years’ service, including the two enlistments under 
the name of Robert Hadley, he will be entitled to 75 per cent of the 
pay he may then be in receipt of and the allowances provided by 
the act of March 2, 1907, 34 Stat., 1217. 


CONTRACTS—LIQUIDATED DAMAGES. 


The incorporation in a contract of a specific reference to a particular paper 
accompanying the bid of the contractor, which paper states that ship- 
ments are not guaranteed within the time promised, renders nugatory any 
provision in such contract for the payment of liquidated damages for fail- 
ure to make delivery within the time specified. 


Decision by Acting Comptroller General Ginn, July 31, 1923: 

The Standard Underground Cable Co. on February 7, 1922, re- 
quested reconsideration of decision of August 12, 1921, affirming 
the action of the Auditor for the Navy Department in disallowing 
by settlement No. 233000, dated June 24, 1921, their claim for 
$119.94, the amount deducted on voucher 1996, February, 1921, ac- 
counts of Roy Spear, Navy disbursing officer, as liquidated damages 
due the United States under contract No. 637, dated March 6, 1920. 

The facts in the case are as follows: 

Proposals for the material were requested and on February 26, 
1920, the claimant submitted a bid which contained the following: 


O 113, Steam Engineering Requisition No. 115. 


To be delivered at the navy yard, Mare Island, California, not later than 
31 March, 1920. 


If bidders are unable to make delivery within the time specified, they 
should state the actual time required. 

If the material called for in this requisition is covered by A. N. P. O. con- 
tract, the rate for liquidated damages to apply hereto shall be ys of 1% per 


day of delay but not exceeding in the aggregate 20%. (See communication 
attached.) 


The communication attached to the bid was a letter dated Feb- 


ruary 25, 1920, signed by the claimant and contained this state- 
ment— 


We expect to be able to make shipment from our Perth Amboy, N. J., factory 
in approximately 8 to 10 weeks after receipt of order. 
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There was also attached to the bid a slip of paper, “ Form 570-D,” 
marked “ Notice,” containing this provision— 





Shipping promises all made in accordance with present expectations of our 
ability to fulfill them and every effort will be made to do so. However, 
they are not guaranteed. 


The contract was executed on March 6, 1920, with the clause rela- 
tive to the assessment of liquidated damages incorporated therein 
and the letter of the claimants in which it was stated that “ Form 
570-D is a part of this quotation” was also quoted. The form 
itself, however, was not incorporated in the contract. Shipment 
was made on August 14, 1920, and received at destination September 
17, 1920. Payment therefor was made in February, 1921, and a 
deduction of $119.94 was made to cover liquidated damages for 75 
days’ delay. 

Claim was then filed in the office of the Auditor for the Navy 
Department for the amount deducted when it was disallowed on 
the ground that— 


The claimant obligated itself to make shipment in 10 weeks as the contract 
did not contain as a part thereof the qualification relative to nonguarantee. 
Further, the deduction of 75 days was a concession to claimant, as said time dat- 
ing backward from delivery date gives July 4th as the beginning date for com- 
putation of damages. This gave the claimant 115 days, or over 16 weeks from date 
of contract, to effect delivery, which is certainly a liberal allowance covering a 
wide approximation of the time limit of 10 weeks as proposed by the claimant. 


From this the claimant appealed to this office and the decision of 
the auditor was affirmed for the reason that having signed the con- 
tract without the provision relative to nonguarantee of delivery be- 
ing made a part thereof the claimant was bound by the terms of the 
contract and was therefore liable in damages for the sum deducted. 

In the request for reconsideration of this decision the claimant al- 
leges that the greater portion of the delay in delivery was caused by 
the delay in inspection by the Navy Department, but the Navy De- 
partment has furnished no report thereon, but voucher No. 2033, 
June, 1922, accounts of George A. Wilcox, lieutenant, United States 
Navy, paid claimant the sum of $84.76 as a refund of liquidated dam- 
ages withheld under contract No. 637, dated March 6, 1920. There 
was no authority for the paymaster to make a payment while the 
matter was pending before the accounting officers. Such a procedure 
tends to duplicate payments. While the nonguarantee of delivery 
was not attached to the contract it was incorporated by reference 
thereto in the quotation from the letter submitted with the contrac- 
tor’s bid in which it is stated that “ Form 570-D attached (that is, 
attached to bid) is a part of this quotation.” 

Upon reconsideration there is found due the contractor the sum of 
$119.94, less the amount of $84.96 paid on voucher 2033, June 9, 1922 


ae 


accounts of George A. Wilcox, lieutenant, United States Navy, or 


$34.98. 
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NAVY PAY—CHANGE OF RATING OF PETTY OFFICERS. 


The effective date of change in rating of a petty officer of the Navy is the 
date such change is authorized by the Chief of the Bureau of Navigation, 
it being immaterial what date notice of such change is received by the 
petty officer. 


Acting Comptroller General Ginn to the Secretary of the Navy, July 31, 
1923: 


I have your letter of July 19, 1923, requesting decision whether 
the effective change in rating of petty officers in the Navy, for pay 
purposes, may be construed as date authorized by the Bureau of 
Navigation. 

You state that the commanding officers of vessels or stations are 
no longer authorized to issue appointments or change in the rating 
of petty officers, such authority being under the control and direc- 
tion of the Bureau of Navigation; that it frequently happens the 
Bureau of Navigation directs a change in the rating effective from 
a certain date, but that notice of the change in rating is not received 
on distant stations until after the date stated in the authority of the 
commanding officer to change the rating. 

As example, you submit the following case: 


On 20 September, 1922, Bureau of Navigation authorized the medical officer 
in command naval hospital, Canacao, P. I, to change the rating of Harry D. 
Bledsoe, from Ph. M2c to Ph. Mic, and that of Antonio Ingoglia from H. 
A, 1c, to Ph. M3c, effective 1 October, 1922. This authority was not received 
by the commanding officer of the naval hospital, Canacao, until 1 December, 1922. 


Your question is whether the effective date of change in rating for 
pay purposes in such cases is the date the change was authorized 
by the Chief of the Bureau of Navigation. 

The right and title of petty officers of the Navy to pay provided 
for an authorized rating does not accrue by reason of his right to 
the rating, but by reason of the actual appointment or designation. 
It becomes complete on the date the rating is made or is made 
effective, if to take effect in the future, but it can not be given 
retroactive effect. 13 Comp. Dec., 514; 17 éd., 452; 27 éd., 393. 

Under the present practice limiting authority to advance petty 
officers in rating to the Bureau of Navigation, the actual change in 
rating is determined by the Bureau of Navigation from the man’s 
records, and no further action on the part of the man concerned is 
required to make the rating effective. The commanding officer’s 
orders are necessary only for the purpose of notification and proper 
record. The effective date of change in rating is determined by the 
Bureau of Navigation and not by the commanding officer, and is not 
retroactive by reason of the fact that the date thereof antedates the 
commanding officer’s orders. 

Accordingly, you are advised that the effective date of changes in 
rating of petty officers of the Navy, as in the examples submitted, 


is the date such change is authorized by the Chief of the Bureau of 
Navigation. 
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SALES OF SURPLUS WAR SUPPLIES—FOFEITURE OF DEPOSITS. 


Where the printed terms of the sale of surplus war supplies provided that the 
Government reserved the right, in case of default, “to forfeit the deposit 
as liquidated damages,” the bidder to lose all right or interest in the prop- 
erty, the defaulting bidder is not entitled to any part of the proceeds of 
resale of the property or to the return of the 20 per cent of the purchase 
price deposited by him. Any excess over 20 per cent of the purchase price 
deposited by the bidder may be refunded. 


Acting Comptroller General Ginn to S. B. McIntire, Finance Department, 
United States Army, July 31, 1923: 


By indorsement June 26, 1923, of the Chief of Finance there was 
received your letter of April 21, 1923, transmitting with request for 
decision whether payment is authorized of a voucher stated in favor 
of Frank Spector, as follows: 

Refund account default of purchaser at auction sale, Phila., Pa., Feb. 9, 1922. 


Property resold for (as per statement attached) ___-___-____________ $10, 165. 90 

Originally sold for (as per statement attached) 8, 195. 80 
Gross gain over original sale 1, 970. 10 

Less auctioneer’s fee, resale 

Less clerical expenses, ete 


Net proceeds resale (due purchaser) 99. 50 
Add amount purchaser’s deposit ..00 


Due purchaser . 3, 599. 50 
In the printed catalogue of public auction sale at quartermaster’s 


intermediate depot, Philadelphia, Pa., of quartermaster surplus prop- 
erty, February 9, 1922, were set out the conditions and terms of sale. 
The terms read: 


Twenty per cent of the bid must be paid in cash or certified check at the 
time and place of sale; balance within ten days from date of the sale, in cash, 
certified check, or letter of credit, otherwise the Government reserves the right 
to forfeit the deposit as liquidated damages, and the bidder shall lose all right 
or interest in the property. * * * 

No delivery will be permitted until gouds are paid for in full. Provided goods 
are paid for in full within ten days as required, the Government will permit 
the goods to remain in Government storage for thirty days from date of sale 
free of charge at the risk of the purchaser. After this thirty days the Govern- 
ment will charge storage at local commercial storage at the risk and expense of 
the purchaser, at the option of the Government. 


And under the caption “ General information” prospective pur- 
chasers were informed, in part, that 


No exceptions will be made to the terms and conditions under which the 
property will be sold. 


It appears that Frank Spector was the purchaser at the auction 
sale February 9, 1922, of certain numbered lots of articles as set out 
in the statement attached to the voucher in question, the total of the 
purchases amounting to $8,195.80, and that on account of his default 
the material was resold at subsequent auctions, the first taking place 
on May 18, 1922, and the last on February 20, 1923, the total of the 
prices derived from the resale amounting to $10,165, 
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It appears also from copy of a letter addressed to the commanding 
officer Philadelphia quartermaster intermediate depot, Philadelphia, 
Pa., by the quartermaster supply officer under date of March 21, 1923, 
that the Quartermaster General’s Office had ruled that the “ original 
instructions which they sent out regarding forfeiture as liquidated 
damages were erroneous,” and that in cases of default supplies had 
to be resold and the procedure to be as follows: 


The amount of damages in case of default may be ascertained by a resale of 
the goods within a reasonable time after the breach. The proceeds arising from 
a sale, after deducting expenses of the sale, is to be credited upon the contract 
price, and the deposit may then be applied to the payment of the contract price, 
but if the net proceeds of the goods arising from the resale, together with the 
deposit, amount to more than the contract price, then the purchaser is entitled 
to a refund of the balance remaining after the payment of the purchase price, 
or the Government may retain the property and proceed against the purchaser 
to recover the difference between the contract price and the purchase price on 
the date of the breach of the contract. 

“ These instructions,” the letter states, “ were received under date of Novem- 
ber 23rd, 1922, and this office took up the question as to whether it was retroac- 
tive, it being the opinion of this office that sales prior to that date and in which 
statement was made in the catalogue that the deposit would be retained as 
liquidated damages, should be closed out under the advertised conditions. The 
Quartermaster General ruled that there was no right of forfeiture in cases of 
this kind, and that the rule of resale should apply to all cases. Therefore, vour 
office will make adjustment with Mr. Spector on the basis of the amount which 
the resale price exceeds the original purchase price, plus expenses of resale.” 

It further appears that June 12, 1923, the commanding officer, 
Philadelphia quartermaster intermediate depot, in reporting that 
storage charge on the goods resold amounted to $141.10, stated that 
no bills on account of storage were sent purchaser, inasmuch as he 
immediately after the sale—February 9, 1922—entered a claim al- 
leging that he did not buy all of the items knocked down to him at 
the auction sale. 

From your submission it does not appear that the said Frank 
Spector took any exception to the clearly stated terms and condi- 
tions of the sale at the time of the sale and his bid must be consid- 
ered as acceptance of them. Nor could the instructions of the Quar- 
termaster General made subsequent to the date of the sale be effective 
to change those terms. 

The Government suffered no actual damage by reason of the de- 
fault, the proceeds of the resale, after deducting expenses (auctioneer’s 
fee, clerical expenses, and storage), having netted more than the price 
bid by the original purchaser; but that fact does not operate to obli- 
gate the Government to refund the amount of his deposit. 

The law is well settled that when goods are knocked down to a 
bidder at an auction, a sale is made subject to the terms and condi- 
tions of the auction. 

In the instant case the said Frank Spector having paid slightly 
more than 20 per cent of the purchase price of the goods at the time 
and place of sale in part performance of the agreement of purchase 


and having failed to pay the remainder of the purchase price within 
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the time stipulated in the terms of sale, he lost all right and interest 
in the property, and the United States was authorized to resell the 
goods and to retain the amount of the payment up to 20 per cent of the 
original purchase price. In the case of Hansbrough v. Peck, 5 Wall., 
497, the United States Supreme Court, on page 506, said: 

That the party who has advanced money or done an act in part performance 
of an agreement and then stops short and refuses to proceed to its ultimate 
conclusion, the other party being ready and willing to proceed and fulfill all 


his stipulations according to the contract, will not be permitted to recover 
back what has thus been advanced. 


See also Claude v. Shepard, 122 N. Y., 385; 25 N. E., 358. 

Accordingly you are advised that payment of the voucher sub- 
mitted is not authorized, but since 20 per cent of the original pur- 
chases ($8,195.80) is only $1,639.16, there is due the said Frank 
Spector the difference between that percentage and the $1,700 paid 
by him on account of the purchase price, which difference ($60.84) 
may be paid to him upon a properly executed voucher. 


DISBURSING OFFICERS—DELEGATION OF AUTHORITY. 


Disbursing officers of the Army may not delegate to another, by power of 
attorney in writing or otherwise, the right to disburse from their depositary 
accounts. 

The Treasurer of the United States is not authorized to pay and charge to the 
depositary accounts of a disbursing officer official checks signed for him 
by another person under power of attorney. 


Acting Comptroller General Ginn to the Secretary of the Treasury, August 

1, 1923: 

I have your letter of July 17, 1923, requesting decision whether 
the Treasurer of the United States is authorized to pay and charge 
to the depositary accounts of Capt. J. A. Long, Ordnance Depart- 
ment, United States Army, official checks signed for Captain Long 
by Capt. C. H. Menger, Ordnance Department, United States Army, 
in the temporary absence of Captain Long from the station where he 
is regularly assigned as disbursing officer. 

It appears that there has been filed with the Treasurer a power 
of attorney executed by Captain Long, with the approval of the 
Chief of Finance and the Acting Secretary of War, specifically au- 
thorizing and empowering Captain Menger, during the temporary 
absence of Captain Long, to sign checks in his name against funds 
standing to his official credit with the Treasurer of the United 
States under the symbol numbers of his regular and special accounts, 
and also a “stipulation and consent agreement” under which Cap- 
tain Long consents and agrees “to be and remain liable and bound 
for acts performed or to be done and performed by the said C. H. 
Menger, Capt., Ord. Dept., under such designation and authorization 
as fully and to the same extent as if such acts had been done and 


performed by the said J. A. Long, Capt., Ord. Dept.” 
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As both Captain Long and Captain Menger are officers of the 
Ordnance Department, the provisions of section 1191, Revised Stat- 
utes, requiring that officers of certain other branches of the service 
give bond are not applicable to them, and in accordance with the 
practice in such cases no bond has been required of either of them. 

The fact that neither of the officers is bonded is not of importance 
in determining the question presented, which involves the right of 
the disbursing officer to delegate his powers and duties to another. 

The proposed procedure in this case is not in accordance with, nor 
understood to be under authority of, section 8 of the act of March 
4, 1909, 35 Stat., 1027, relative to the designating of acting dis- 
bursing clerks in Washington, or the provision in the act of May 
12, 1917, 40 Stat., 50, relative to agents of disbursing officers in the 
Quartermaster Corps of the Army, and there appears to be no law 
authorizing such procedure. 

The Secretary of War has ample authority to assign to disbursing 
duty as many officers as the needs of the service may require, but 
each of the officers so assigned should receive, disburse, and account 
for funds in his own name. When an officer is designated to dis- 
burse funds, particularly without being required to give bond, it 
may be assumed that he is selected because of the trust and confi- 
dence imposed in his personal ability, integrity, and fidelity. There- 
fore, the powers and duties conferred and imposed upon him are 
not such as may be delegated or assigned by him. The responsi- 
bility of the disbursing officer is personal and the procedure should 
be such that he could be held criminally as well as civilly liable for 
any misapplication of the funds intrusted to him. Under the pro- 
posed procedure the disbursing officer no doubt could be held civilly 
liable for any loss or misapplication of funds by the agent, but ap- 
parently he could not, by agreement or consent, assume responsi- 
bility for criminal acts committed by said agent. 

Answering specifically the question presented, I have to advise that 
the Treasurer of the United States is not authorized to pay and charge 
to the depositary accounts of Captain Long official checks signed 
for him by Captain Menger under authority of the power of attorney 
hereinbefore referred to. 


CONTRACTS—EDUCATIONAL COURSES. 


The naming of a lump-sum price for a course of instruction in a specified sub- 
ject or subjects stated to cover a definite period of time entitles the con- 
tractor to the full price named upon completion of the course, without 
regard to the time consumed. 


Decision by Acting Comptroller General Ginn, August 1, 1923: 
The New York Post-Graduate Medical School and Hospital has 
requested review of settlement W-159091, this office, dated February 
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7, 1923, allowing $1,811.27 payment for instruction of trainees under 
the vocational rehabilitation act. 

The full amount of the voucher submitted for payment was $1,825, 
and claimant is contending that the disallowance of $13.73 was erro- 
neous. ‘Two items were involved in this disallowance, payment for 
courses of instruction given Dr. Herman E. Meeker and Dr. Samuel 
Zuckerman. 

Under contract dated February 5, 1922, claimant agreed to give 
Dr. Herman E. Meeker a course of “ Laboratory instruction—Two 
hundred dollars ($200) per person per course of six (6) months’ 
duration.” This contract terminated June 30, 1922, but the course of 
instruction was continued under a general contract dated June 16, 
1922, providing for various courses, the terms relative to this particu- 
lar course being the same. On evidence with the record that the 
course was discontinued July 31, 1922, there was deducted the sum 
of $6.59, the pro rata tuition for August 1 to 6, 1922, the remainder 
of the course apparently not given. 

Under contract dated November 14, 1921, claimant agreed to give 
Dr. Samuel Zuckerman course in “Treatment, syphilitic disease of 
the nervous system—4 weeks course—Fifty dollars ($50) per person 
per course.” This contract was to operate until June 30, 1922. In- 
struction under this contract was given to Doctor Zuckerman from 
June 6 to 29, 1922, or four days less than the four weeks stipulated 
in the contract. There was deducted $7.14 pro rata tuition for the 
period not covered. 

In letter requesting review the dean of the institution stated as 
follows: 

In the case of Dr. Meeker the complete six months laboratory course was 
given, ending August 6th, 1922, as billed. Notice that this course was to be 
discontinued July 31st not having been received in this office until August 21st. 

In the case of Dr. Zuckerman, the fact that the equivalent of the full four 
weeks course in treatment of syphilitic diseases of the nervous system was 
given is hereby certified to. 

May I also add that in every case the course is the unit, and the unit can 
not be prorated. Where a student enters after the beginning of a course an 


opportunity is given him to make up the work lost by working on additional 
days or extra hours. 


In view of the fact that Doctor Meeker actually completed the 
course of six months the amount of $6.59 disallowed on the basis of 
his having not obtained the full course is now due claimant. 

With respect to Doctor Zuckerman the question is presented 
whether the unit basis for payment was “the course” or the time 
stipulated in the contract to be covered by the course. 

The course usually consists of a given number of subjects or 
studies which the institution estimates can be completed in a speci- 
fied period of time, in the present case four weeks. If the student 
actually completes the prescribed studies embraced in the course 
within more or less time than estimated, there should be no increase 
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or decrease in the contract price for the course. As the dean of the 
institution has certified that the equivalent of a four weeks’ course 
was given Doctor Zuckerman, claimant is entitled to the full price 
for the course, or $7.14 additional, which was deducted in settlement. 


Upon review of the settlement $13.73 additional is certified due 
claimant. 


VOLUNTARY SERVICES. 


No person is authorized to make himself a voluntary creditor of the Govern- 


ment by incurring and paying obligations which he is not legally required 
or authorized to incur and pay. 


The payment on behalf of the Government by the contractor reporting the reld 
hearings of the Interstate Commerce Commission for messenger service 
when not required or authorized to do so by the terms of the contract 
is a violation of the well-established rule against voluntarily incurring 
and paying obligations on behalf of the Government and should not be 
continued except by express contract imposing proper restrictions upon 
such expenditures. 


Decision by Acting Comptroller General Ginn, August 1, 1923: 


W. M. Lockwood, disbursing clerk, Interstate Commerce Commis- 
sion, applied March 21, 1923, for review of the action of this office 
in disallowing, by settlement No. 12434, dated February 10, 1923, 
reimbursement to the State Law Reporting Co., contractor for 
reporting for the Interstate Commerce Commission, items amount- 
ing to $132.50, payments made by the said company on behalf of 
the commission for messenger service at field hearings of the com- 
mission. 

It appears that the contract of the State Law Reporting Co. does 
not require it to perform this service or incur this expense on behalf 
of the commission, but for many years it has been the practice to 
have the reporter who is to report a hearing arrange in advance 
for messenger service. As the arrangement is said usually to call 
for immediate or prompt payment the reporters have paid the mes- 
sengers, have been reimbursed by the company, which in turn has 
been reimbursed by the disbursing clerk of the commission. See 
20 Comp. Dec., 223. 

The general rule is that no person is authorized to make himself 
& voluntary creditor of the Government by incurring and paying 
obligations which he is not legally required or authorized to incur 
and pay. In general the payment of Government obligations is a 
matter for the attention of duly authorized disbursing officers or of 
the General Accounting Office. 

Having in view the long-continued practice hereinbefore referred 
to the disbursements now in question will be allowed. Upon review 
a difference of $132.50 is certified for credit to the disbursing clerk. 

The practice is open to serious objection in that it violates a well- 
established rule, and also in that it apparently results in payments 
in the first instance of amounts which have not been fixed or ap- 
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proved by the commission. Only urgent necessity can justify 
continuance of the practice as it now prevails. If payments by the 
reporters are to continue generally they should be made a matter of 
contract with the reporting company and proper restriction should 
be imposed upon the expenditures. 


DEMURRAGE. 


A charter party contract binding the Government to receive coal cargoes at the 
average rate of 500 tons per day “provided the vessel can discharge at 
this rate,” does not render the Government liable for demurrage accruing 
for delay owing to the inability of the vessel to discharge coal at that 
rate by the customary methods, owing to its structural peculiarities. 


Decision by Acting Comptroller General Ginn, August 1, 1923: 

Moore & McCormack Co. (Inc.), agents, applied June 9, 1923, for 
review of the action of this office in disallowing, by settlement No. 
N-279728, dated May 16, 1923, their claim for $234.72 and $235.86 
demurrage on two shipments of coal transported by the said agents 
from Hampton Roads, Va., to Melville, R. I., on the steamship 
Commerical Scout, under charter party contract No. 57289, dated 
February 26, 1923. 

The contractor undertook and agreed to furnial transportation 
for the delivery of two full cargoes of coal of 2,400 gross tons each. 
The charterer undertook to receive these cargoes at the average rate 
of 500 tons per running day, “ providing vessel can discharge at 
this rate.” The contract provides for demurrage for each and every 
day or part of day the vessel was on demurrage. There is no dis- 
pute as to the length of time consumed in unloading the cargoes or 
the computation of demurrage. 

Paragraph 20 of the charter party contract provides that claims 
for demurrage shall be transmitted to the General Accounting Office 
for settlement. In forwarding the claim to this office for settlement 
the Navy Department reported and recommended as follows: 


It appears that the failure of the custodian in charge, naval fuel depot, Mel- 
ville, to discharge the cargoes from the Commercial Scout within the lay days 
allowed under the contract, was due to the fact that the construction of the 
vessel made it impossible to get the digger buckets to the bottom of the holds. 

It is believed that this demurrage represents a proper charge against the 
Navy in accordance with the terms of the contract and it is recommended that 
payment be made. 


The officer in charge United States naval fuel depot, Melville Sta- 
tion, R. L., reported on this claim under date of March 28, 1923, in 
part as follows: 


The above demurrage is due to this vessel not being constructed for carrying 
or suitable for discharge of bulk cargo—there being very small hatches and 2 
between decks in #3 and #4 holds, making it impossible to get the digger 
buckets to the bottom of those holds, as there is insufficient room between hatch 
combings and shaft alley. 
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The senior officer present ashore, Newport, R. I., indorsed the claim 
under date of March 31, 1923, in part as follows: 

This is the first case of demurrage at the Melville Fuel Station that can be 
recalled, and it is apparent that the trouble was due to the difficulty of unload- 


ing a vessel of the impossible coal discharging type that the Commercial Scout 
was found to be. 


This office based the disallowance of the claim on the provision of 
the contract binding the Government to receive at the average rate 
of 500 tons per day, “ providing vessel can discharge at this rate,” 
and on the reports hereinbefore referred to showing that delay was 
due to structural condition of the vessel making it impossible to un- 
load at the minimum average rate. 

The claimant contends that their bid stated that the guaranteed 
daily rate of discharge was 500 tons, and correctly described the num- 
ber and dimension of the hatches and the between-decks construc- 
tion. Further that the vessel had been owned by the Navy and her 
construction and capacity to deliver in excess of 500 tons per day 
can be shown by Navy records. 

The contract provision for discharge at the average rate of 500 tons 
daily only in case the vessel can discharge at that rate is construed 
by this office to relate to the practicability of discharging these par- 
ticular cargoes from the vessel at the point of destination, and not 
to the general ability of the vessel to discharge at that rate elsewhere 
and under different conditions. In other words, the contract con- 
templates no demurrage if the cargo is discharged with reasonable 
diligence and dispatch, but because of structural or other peculiarities 
of the vessel the minimum rate of daily discharge can not be main- 
tained at the point of delivery. 

Claimant also contends that the vessel was entitled to have each 
of her four hatches work full time, and that her log shows that none 
of the hatches was in fact worked full time. There is with the papers 
no explanation from the Navy Department of the failure to work all 
hatches full time. The report that the bottom of the holds could not 
be reached by digger bucket through hatches 3 and 4 suggests that it 
may have been necessary to move the cargo, and that the time in 
which the hatches were not engaged was spent in shifting cargo. 

The Navy Department has reported specifically and uncondition- 
ally that the delay was due to the fact that the construction of the 
vessel made it impossible to get the digger buckets to the bottom of 
the hold. There is no positive evidence to contradict that report. 
The report must be taken as establishing the fact that because of its 
unsuitability for coal carrying the vessel could not discharge these 
particular cargoes at the required minimum daily rate, and that un- 
der the terms of the contract no demurrage accrued to the claimant. 

Upon the evidence before this office no demurrage is due the claim- 
ant. Upon review the settlement is sustained. 
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TRAVEL ALLOWANCE—ENLISTED MEN OF THE ARMY. 


The payment of travel allowance to an enlisted man of the Army discharged 
after September 22, 1922, is governed by the act of September 22, 1922, 
42 Stat., 1021, notwithstanding his enlistment expired prior to that date 
and he was held in the service in error. 


Decision by Acting Comptroller General Ginn, August 2, 1923: 

Lyn E. Seeley requested June 20, 1923, review of settlement No. 
W-890529, dated May 4, 1923, disallowing his claim under the act of 
February 28, 1919, 40 Stat., 1203, for the difference in travel pay 
for the distance from Fort Winfield Scott, Calif., to Manila, P. I., 
and Fort Winfield Scott, Calif., to St. Louis, Mo., by reason of his 
discharge October 7, 1922, as a private, special fourth class, Ord- 
nance Department. 

Claimant enrolled June 7, 1919, at Manila, P. I., for three years; 
was absent without leave from May 3 to 7, July 6 to 10, August 7 
to 11, 1920, July 2 to 7, 1921, and served sentences of court-martial 
aggregating 44 days; and was held to service under the one hundred 
and seventh article of war to make good 131 days’ time lost. It 
appears he should have been held to service only 63 days. When he 
was discharged, October 7, 1922, the travel pay in effect was the 
act of September 22, 1922, 42 Stat., 1021, providing travel pay for 
enlisted men for the distance from the place of discharge to the 
place of enlistment, enrollment, or muster into the service, 2 Comp. 
Gen., 452. The right of a soldier to travel pay is governed by the 
law in effect at the time of discharge and not by the law in effect 
at the time of enlistment, 23 Comp. Dec., 45. Inasmuch as dis- 
charged soldiers are entitled under the act of September 22, 1922, to 
transportation and subsistence in kind for sea travel, claimant re- 
ceived only 30 cents travel pay for the land distance from Fort Win- 
field Scott to Manila, P. I. He elected to receive travel pay to St. 
Louis, Mo., as his alleged actual bona fide home and contends that 
his rights to travel pay are governed by the act of February 28, 1919, 
40 Stat., 1203, which entitled a discharged soldier to travel pay for 
the distance from place of discharge to the place of enlistment or 
actual bona fide home at his option. See 27 Comp. Dec., 931. 

It is contended that the option feature of the act of February 28, 
1919, would have applied had not the commanding officer made an 
error in the computation of the period required to make good time 
lost and had effected the discharge at the expiration of three years 
and 63 days after the date of enlistment instead of on October 7, 1922. 
A soldier remains in the military service until receipt of his discharge 
or until some action is taken to render him legally chargeable with 
notice thereof, notwithstanding the expiration of his period of enlist- 
ment, 2 Comp. Dec., 94. Claimant was not discharged until October 
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7, 1922, and his right to travel pay upon such discharge is governed by 
the act of September 22, 1922. 


Upon review the settlement is sustained. 


LOAN OF EQUIPMENT PURCHASED FROM THE RECLAMATION 
FUND. 


The reclamation fund being a reimbursable fund, when any equipment pur- 
chased therefrom is used for objects other than those for which the fund 
was created, that fund should be reimbursed to the extent of the estimated 
depreciation of the equipment by such use, such reimbursement to be 
charged to the appropriation available for the object upon which the 
equipment was used. 


Acting Comptroller General Ginn to the Secretary of the Interior, August 3, 

1923: 

I have your letter of July 16, 1922, requesting decision as to the 
authority for making certain charges under the appropriation, pro- 
vided “out of any money in the Treasury not otherwise appropri- 
ated,” for “General investigations, Reclamation Service, 1923—De- 
cember 31, 1924,” 42 Stat., 1540, for equipment and supplies purchased 
and charged to the reclamation fund, such equipment and supplies 
being issued and used in connection with the investigations carried on 
under the appropriation in question, the charges for the use of the 
equipment being based on depreciation through use, and for the sup- 
plies on the basis of their cost. 

A voucher, stated as for “ Equipment carried under reclamation 
fund used on work under general investigations,” forwarded with the 
submission, reads: 


April 29 to June 28, 1923: 


Use of Durant automobile, 3,460 miles, @ 5¢ per mile_....________ $173. 00 

Use of engineering equipment valued at $226.82, 2 months, @ 
UU IN ie Na a ee ccatpinn mintoee 18. 61 
Geoirenr eond tire, BAX 6, TORR ci ccid eects cinnnnie 23. 80 
210. 41 


As to the matter, it is stated in the submission that— 


In this particular case it was found upon investigation that certain equip- 
ment now owned by the Bureau of Reclamation could be made available 
for work to be done with funds provided by the appropriation ‘“ General in- 
vestigations, Reclamation Service,” and in this manner not make unnecessary 
expenditures for equipment which would not be entirely worn out at the time 
the investigations were completed, and thus save Government funds. 

Your advance decision is requested as to whether payment may be properly 
made for depreciation of equipment as shown in the attached voucher from 
the appropriation “ General investigations, Reclamation Service 1923—-December 
31 1924,” and credit given the appropriation “ Reclamation fund.” 


The general rule is that where a branch of the service permits the 
use of its equipment by another there is no authority to demand a 
return or compensation based on the use alone. 25 Comp. Dec., 682. 
This applies equally with respect to interbureau matters; however, 
the rule is predicated on appropriations not reimbursable. The 
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reclamation fund is reimbursable, and the use of equipment purchzsed 
therefrom is on a somewhat different basis, the equipment being an 
asset which should not be permitted to be depreciated from use on 
other than objects for which the fund was created. 

Answering specifically the question of the submission, you are 
advised that if otherwise correct the voucher may be paid under 
the appropriation for “ General investigations, Reclamation Service, 
1923—December 31, 1924,” and the amount of the payment credited 
to the “ Reclamation fund.” See General Accounting Office “ Gen- 
eral Regulations No. 21” of March 10, 1923. 


RETAINER PAY—EFFECTIVE DATE OF CONFIRMED RATINGS IN 
NAVAL RESERVE FORCE. 
Confirmed ratings in the Naval Reserve Force are effective for the purpose 


of payment of retainer pay only from the date the reservist establishes his 
qualifications before the examining board. 


Decision by Acting Comptroller General Ginn, August 6, 1923: 

Everett K. Geer requested June 1, 1923, review of settlement No. 
N-225376, dated May 10, 1923, wherein was disallowed his claim 
for arrears of retainer pay and a charge raised in the amount of 
$400.22 on account of overpayment of retainer pay made for the 
period from October 1, 1919, to February 12, 1921. 

Claimant’s naval service is shown to be as follows: 

11 Apr., 1917: Lieutenant (j. g.) U.S. N. R. F. (M.C.). 

27 June, 1918: Discharged. 

28 June, 1918: Appointed lieutenant (j. g.) U. S. N. (T.). 

1 July, 1918: Attained rank of lieutenant (T.) U. S. N. 

25 Sept., 1919: Resigned. 

26 Sept., 1919: Enrolled lieutenant U. S. N. R. F.-2. 

1 Oct., 1919: Confirmed as lieutenant (j. g.) U. = Mw. Y.-S 

30 Sept., 1921: Transferred to class 6, U. S. oy F. 

24 Jan., 1923: Transferred to class 2, U. S. oa F, as provisional lieutenant 
and confirmed lieutenant (j. g.). 

On April 18, 1923, the Bureau of Navigation, Navy Department, 
reported as follows: 

1. On 12 February, 1921, the confirmation board reported this reservist quali- 
fied for the confirmed rank of lieutenant (j. g.) U. S. N. R. F., class 2, effective 
from 1 October, 1919. Confirmed commission was forwarded 31 March, 1921. 
Oath and acceptance of office executed 29 April, 1921. 

Payment was made to claimant in the confirmed rating from 
October 1, 1919, notwithstanding the clear provisions of the act of 
August 29, 1916, 39 Stat., 587, that each officer of the Naval Reserve 
Force shall be commissioned from the date he establishes his quali- 
fication before an examining board. 

The act of August 29, 1916, is as follows: 

When first enrolled members of the Naval Reserve Force, except those in 
the Fleet Naval Reserve, shall be given a provisional grade, rank or rating in 


accordance with their qualifications determined by examination. They may 
thereafter, upon application, be assigned to active service in the Navy for 
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such periods of instruction and training as may enable them to qualify for 
and be confirmed in such grade, rank or rating. 

No member shall be confirmed in his provisional grade, rank or rating until 
he shall have performed the minimum amount of active service required for 
the class in which he is enrolled nor until he has duly qualified by examina- 
tion for such rank or rating under regulations prescribed by the Secretary of 
the Navy. 

It is shown that the confirmation board reported on February 
12, 1921, that claimant was qualified for the confirmed rank of lieu- 
tenant (j. g.). U. S. N. R. F., class 2, and the payment of such 
rating was not legally authorized prior to that date. 26 Comp. Dec., 
668; 2 Comp. Gen., 278, 428. 

Payment was authorized for the periods from April 11, 1917, to 
June 27, 1918, and from September 26, 1919, to February 11, 1921, 
30 months 3 days, at $1 per month, or $31.10; from February 12, 
1921, to April 10, 1921, 1 month 29 days, at $83.33 per quarter, 
$54.63; and from April 11, 1921, to September 30, 1921, 5 months 
20 days, at $104.16 per quarter, or $196.75, making a total of ($31.10 
plus $54.63 plus $196.75) $282.48. Payments have been made of 
$14.03 by check 10922, $9.30 by check 233533, $490.98 by check 9244, 
$83.33 by check 41135, and $83.33 by check 57658, or a total of 
$680.97. There was due only $282.48, making an overpaymen: of 
$398.49. 

Claimant urges that where the Government overpays a reservist 
the overpayment stands and can not be collected, stating that it was 
his understanding that there was a Federal statute in force to such 
effect. 

There is no.law known to this office which relieves a reservist from 
refunding the amount of an overpayment of retainer pay, and it is 
the uniform practice to collect all amounts paid which are not 
legally due such reservists. 

Upon review, the settlement is revised and $398.49 is certified due 
the United States. The amount of $398.49 should be transmitted 
to this office by draft or money order drawn in favor of the Treas- 
urer of the United States. 


RENTAL ALLOWANCE FOR THIRTY-FIRST DAY OF MONTH— 
OFFICERS’ RESERVE CORPS. 


Members of the Officers’ Reserve Corps, when on active duty for a continuous 
period of less than 30 days and entitled to rental allowance by reason of 
dependents, may be paid such allowance for each and every day of the 
active-duty period, including the thirty-first day of a calendar month 
when falling within such period. 


Acting Comptroller General Ginn to Capt. Otto J. Langtry, United States 
Army, August 6, 1923: 


There was received June 29 your letter of June 25, 1923, request- 
ing decision of two questions arising in connection with voucher of 
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First Lieut. Dresden J. Cragun, Infantry, Officers’ Reserve Corps, 
for rental allowance July 27 to August 25, 1922, both dates inclu- 
sive, claimed because of dependents, under section 1 of the act of 
March 4, 1923, 42 Stat., 1507, while on active duty as an instructor 
at the camp of instruction for citizens at Fort Douglas, Utah, pur- 
suant to paragraph 35, Special Orders, No. 55, dated headquarters 
One hundred and fourth Division, United States Army, Fort Doug- 
las, Utah, July 22, 1922, 

The first question presented is whether rental allowance is pay- 
able for 30 days, the actual number of days, or 29 days, excluding 
July 31 from the computation. The first proviso under the heading 
“Arms, uniforms, equipment, and so forth, for field service, National 
Guard,” contained in the act of June_30, 1922, 42 Stat., 749, was 
amended by section 3 of the act of September 14, 1922, 42 Stat., 841, 
to read: 

That members of the National Guard and Officers’ Reserve Corps who have 
or shall become entitled for a continuous period of less than one month to 
Federal pay at the rates fixed for the Regular Army, whether by virtue of 
a call by the President, of attendance at school or maneuver, or of any other 
cause, and whose accounts have not yet been settled, shall receive such pay 


for each day of such period; and the thirty-first day of a calendar month 
shall not be excluded from the computation. 


See, also, section 3, act of March 4, 1923, 42 Stat., 1508. Pay- 
ment of the rental allowance to officers of the Reserve Corps en- 
titled to active duty pay for continuous periods of less than a month 
is authorized under these provisions of law for each day of such 
period including the thirty-first day of a calendar month. 

In the present case the officer was on active duty July 27 to 
August 25, 1922, both dates inclusive, a period of 30 days, inclusive 
of July 31, and he is entitled to be paid active duty pay for a con- 
tinuous period of 30 days. 

The officer claims the allowance because of an unmarried child 
under 21 years of age whom he describes as “Janet Cragun, 34 
years,” residing at Dayton, Idaho, his own address. You ask 
whether payment may be made on this certificate alone “or should 
further certificate or affidavits be obtained.” Unless the disbursing 
officer has reason to believe the certificate is not true, there is no 
more reason for questioning the certificate in the case of an un- 
married child under 21 than there is where the officer certifies he 
has a wife. Unless, therefore, matters have come to the attention 
of the disbursing officer which should put him on inquiry, the cer- 
tificate may be accepted. 

The voucher, if otherwise correct, may be paid. 
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CONFIRMATION OF OFFICERS IN NAVAL RESERVE FORCE. 


The confirmation of a midshipman from the Naval Academy as ensign in the 
Naval Reserve Force without first establishing his qualifications before an 
examining board is unauthorized and does not confer upon him the right 
to retainer pay in excess of $12 per annum. 


Comptroller General McCarl to Lieut. A. W. Barnes, United States Navy, 

August 13, 1923: 

I received on July 19, 1923, by reference of the Judge Advocate 
General of the Navy, your letter of March 5, 1923, requesting decision 
whether Alvan Fisher, United States Naval Reserve Force, is en- 
titled, on and after February 8, 1923, to retainer pay as an ensign, 
confirmed. 

You state Fisher entered the Naval Academy on June 20, 1918, 
and graduated and resigned as a midshipman June 2, 1922. Under 
the authority of the Bureau of Navigation, he was enrolled as a 
confirmed ensign, United States Naval Reserve Force, class 6 (Vol- 
unteer Naval Reserve), on June 15, 1922, without further examina- 
tion. Upon his own application he was transferred from class 6 to 
class 2 (Naval Reserve) as ensign, confirmed on February 8, 1923. 

The act of August 29, 1916, 39 Stat., 587, provided: 


When first enrolled members of the Naval Reserve Force, except those in the 
Fleet Naval Reserve, shall be given a provisional grade, rank, or rating in 
accordance with their qualifications determined by examination. * * 

No member shall be confirmed in his provisional grade, rank, or bettie until 
he shall have performed the minimum amount of active service required for 
the class in which he is enrolled, nor until he has duly qualified by examination 
for such rank or rating under regulations prescribed by the Secretary of the 
Navy. 


The first-quoted paragraph from the act of August 29, 1916, ap- 
parently makes obligatory the giving of a provisional grade or rank 
upon enrollment, but from a further provision of the act it would 
appear that a confirmed grade or rank may be given upon enrollment 
in any class in the Naval Reserve Force, if certain specific require- 
ments are met, the provision being as follows: 


No person shall be appointed or commissioned as an officer in any rank in 
any class of the Naval Reserve Force, * * * unless he shall have been 
examined and recommended for such appointment, commission, * * * by a 
board of three naval officers not below the rank of lieutenant commander, nor 
until he shall have been found physically qualified by a board of medical officers 
to perform the duties required in time of war, except that former officers and 
midshipmen of the Navy, who shall have left the service under honorable con- 
ditions and who shall have enrolled in the Naval Reserve Force, may be ap- 
pointed in the grade and rank last held by them without examination other than 
the physical examination above prescribed. 


The act of July 9, 1913, 38 Stat., 103, provides that “ midshipmen 
on graduation shall be commissioned ensigns in the Navy or may be 
assigned by the Secretary of the Navy to fill vacancies in the lowest 
commissioned grades of the Marine Corps or Staff Corps of the 
Navy.” The vesting of the office of ensign depends upon nomination 
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by the President, confirmation by the Senate, and the issuance of a 
commission. 

While the passing of the final examination for graduation from 
the Naval Academy is all the professional examination required to 
establish qualification for commission as ensign in the regular Navy, 
the language of the act of August 29, 1916, for the Naval Reserve 
Force, specifically naming “ former midshipmen ” and providing for 
appointment “in grade or rank last held by them” leads to grave 
doubt as to the correctness of enrolling Fisher as a confirmed ensign 
without compliance with the provision of law requiring an examina- 
tion and recommendation by the board of three naval officers not 
below the rank of lieutenant commander. 

It would appear that the procedure followed in this case was as 
outlined in Bureau of Navigation Manual: 


E-216. Volunteer naval reserve.—(1) Officers in class 6 may be confirmed 
upon enrollment in or transfer to that class in the rank they are assigned. 

(2) All officers must be examined physically and found fully qualified for 
active duty before they may be confirmed. 

This article implies that no professional examination is to be re- 
quired for confirmation in rank assigned upon enrollment in class 6. 
The authority for such a direction is not clear in the face of the 
specific provision of the act of August 29, 1916, requiring a profes- 
sional examination before confirmation in any class, except the Fleet 
Naval Reserve in which an officer may be enrolled confirmed in the 
rank or grade last held in the regular Navy. 

The act of August 29, 1916, 39 Stat., 589, contains the following 
provision relative to transfer from one class in the Naval Reserve 
Force to another class: 


Members of the Naval Reserve Force may, upon application, be transferred 
from one class to another class for which qualified under the provisions of this 
eet; '*) 8 ®: 


The act of July 1, 1918, 40 Stat., 710, amending the act of August 
29, 1916, 39 Stat., 591, provides the following qualification for mem- 
bership in class 2 (Naval Reserve) : 


No person shall be enrolled in or transferred to this class unless he establishes 
satisfactory evidence as to his qualifications for duty on board combatant ships 
of the Navy. 

The requirement set by the Navy Department for eligibility for 
confirmation in class 2 is prescribed in Article E-212(2), Bureau of 


Navigation Manual: 


Officers in class 2 must have performed at least three months’ active duty on 
a combat ship of the Navy as a commissioned officer before they are eligible for 
confirmation, * * *. Confirmation in the lowest commissioned and warrant 
rank in class 2 will be made without a written professional examination. 


Fisher was clearly entitled under the act of August 29, 1916, to 
enrollment in the confirmed grade of midshipman and to be given 
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the provisional rank of ensign. To qualify for confirmation as 
ensign he was required by the act to pass an examination and be 
recommended by a specially designated board. Had his case been 
presented to such board it might have taken into consideration his 
final examination at the Naval Academy as establishing his qualifi- 
cation for confirmation as an ensign and have made recommenda- 
tion accordingly. It appears, however, that his case never came 
before such a board and there was no recommendation for confirma- 
tion as ensign. 

I am accordingly of the opinion that Fisher did not legally hold a 
confirmed rank of ensign in Class 6 and was therefore not trans- 
ferred to class 2 as such. His enrollment as an ensign must be held 
to have been in the equivalent of a provisional rank. To hold other- 
wise would be to construe the act of August 29, 1916, as authorizing 
former midshipmen to be enrolled without examination as con- 
firmed ensigns and such a holding would be contra to the specific 
provision of the act that without examination they shall be enrolled 
as confirmed midshipmen. 

Answering your specific question, you are advised that Ensign 
Fisher is entitled to retainer pay from February 8, 1923, at $12 per 
annum. As such a rate is not subject to a percentage increase based 
on length of service, your second question relative to whether certain 
service may be counted for said increase is not answered. 


SIX MONTHS’ DEATH GRATUITY—OFFICERS OF THE ARMY. 





Upon the death of an officer of the Army in line of duty leaving a mother and 
no other dependents, the designation of his mother to receive the six 
months’ death gratuity under the act of December 17, 1919, 41 Stat., 367, 
is sufficiently established by the naming of the mother as beneficiary on the 
official designation form duly filled out and signed by the officer, but not 


certified, witnessed, or filed with the proper depository as required by the 
Army regulations. 


Decision by Comptroller General McCarl, August 15, 1923: 

Laura L. Little requested July 9, 1923, reconsideration of decision 
dated March 21, 1923, sustaining disallowance of her claim under 
the act of December 17, 1919, 41 Stat., 367, for a sum equal to six 
months’ pay of her son George 8. V. Little, captain, Air Service, 
who was killed April 16, 1922, in an airplane accident at Dallas, 
Tex. The disallowance of the claim was sustained on the ground 
that the mother was not shown to have been designated by the 
officer as his beneficiary to receive the sum equal to six months’ pay. 


The act of December 17, 1919, 41 Stat., 367, provided that there- 
after— 


*- * * 






immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, 
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the Quartermaster General of the Army shall cause to be paid to the widow, 
and if there be no widow to the child or children, and if there be no widow 
or child to any other dependent relative of such officer or enlisted man 
previously designated by him, an amount equal to six months’ pay at the 
rate received by such officer or enlisted man at the date of his death. The 
Secretary of War shall establish such regulations requiring each officer and 
enlisted man having no wife or child to designate the proper dependent 
relative to whom this amount shall be paid in case of his death. Said amount 
shall be paid from funds appropriated for the pay of the Army. 


The regulations established by the Secretary of War requiring 
each oflicer who has neither wife nor child to designate a dependent 
relative for the receipt, in event of his death in line of duty, of a 
sum equal to six months’ pay are contained in paragraph 1385, 


Army Regulations, as amended by changes 110, dated October 20, 
1920, as follows: 


Designation of beneficiary or beneficiaries under the foregoing (December 17, 
1919) act will be made by an officer, a warrant officer, or an enlisted man on 
the form prescribed for each, respectively. * * * In the case of an officer, 
the signature will be witnessed preferably by the next superior. * * * If 
a commissioned officer is not available, the signature will be witnessed and 
attested by a civil official authorized to administer oaths for general purposes. 

* = * * * > 

* 7 . 


form. 


* 
The forms will be forwarded as directed in instructions on the 


The Adjutant General of the Army reported April 19, 1922, and 
reiterated March 1, 1923, that a form exectited by Captain Little 
designating a beneficiary was not on file in his office and that no 
record had been found of the receipt from the officer of such a 
designation. Claimant, with her request for a review of the dis- 
allowance, submitted a photostatic copy of a form dated April 24, 
1921, found among the papers of her son after his death. The 
officer was unmarried and the form designated claimant as mother, 
as his beneficiary to receive the six months’ pay and is signed by the 
officer. The original form has been submitted with the request for 
consideration. It is neither sworn to nor witnessed as requifed by 
the regulations. For the purpose of comparison of signature claim- 
ant has submitted certain paid checks drawn by the decedent, and 
it is urged that the requirement the form be sworn, witnessed, and 
filed in the office of The Adjutant General of the Army is directory 
only and not mandatory so as to defeat the mother’s right to the 
gratuity when it can be shown it was the officer’s intention to, and 
that he did, designate her as his beneficiary. 

The retaining the paper in the possession of the officer and not 
complying with the regulations might raise a fatal doubt in any 
other case than that of designation of the mother as beneficiary and 
no other dependents as in the present case, as the presumption could 
properly be indulged the paper was held for further consideration 
and did not represent final action. 
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The Comptroller of the Treasury in decision of December 8, 1908, 
held that the six months’ gratuity could be paid where the form for 
the designation of the beneficiary had not been signed, but where 
it was shown by statements of the commanding officer that the form 
submitted indicated the soldier’s intention. 15 Comp. Dec., 372. 
See also 20 Comp. Dec., 602, where it was said: 


In a number of decisions of this office it has been stated and held that the 
designation of a beneficiary * * * is a declaration of a man’s intention 
which he wishes carried into effect after his death; that it is in the nature 
of a will and testament, and the same rules of construction apply; and that in 
all cases of designation of a benéiiciary to receive the six months’ gratuity 
pay the intention of the person making the designation should be carried into 
effect if it can be ascertained with reasonable certainty. 


Here the intention appears from the signed designation. The 
signature is shown to be genuine and the beneficiary is shown to bear 
the proper relationship to the officer. 1 Comp. Gen., 547. In view 
of the facts clearly appearing in this case it is not believed that the 
failure to have the form certified and sworn to or the failure to file 
the form in the proper office should necessarily defeat the mother’s 
right to the gratuity. 

Upon review of the settlement a sum equal to six months’ pay of 
the late captain is certified due claimant. 


SPECIFIC AND CONTINGENT APPROPRIATIONS. 


Appropriations of the Department of Commerce made specifically for persons 
or supplies solely concerned in designated projects or activities are ex- 
elusive and are not available for the traveling expenses of a general ad- 
ministrative officer of the department rendering supervisory duties in con- 
nection with the supplies for a specific project, such expenses being pay- 
able from the contingent expense appropriation of the department. 


Comptroller General McCarl to the Secretary of Commerce, August 16, 1923: 


I have your letter dated August 1, 1923, submitting for decision a 
question arising from the facts stated as follows: 


The supply officer of the Bureau of Foreign and Domestic Commerce is from 
time to time called upon to travel to New York or other cities to inspect and to 
arrange about packing and shipping furniture and supplies which— 

(a) Are to be sent to foreign offices and to be paid for out of appropriations 
made for the purpose of running those offices (act of January 5, 1923, 42 Stat., 
1112, 1118). 

(bv) Are to be sent to district offices and to be paid for out of the district office 
appropriation (act of January 5, 1923, 42 Stat., 1112, 1113). 

(c) Are to be sent elsewhere and paid for out of some special appropriation. 

A good instance of this third case has arisen. Supplies needed for an expedi- 
tion to South America, in carrying out the work under the appropriation, 
“Investigating sources of crude rubber” (act of March 4, 1923, 42 Stat., 1536), 
were to be shipped from New York, and it was necessary for the bureau’s supply 
officer to go to New York to inspect them to make sure that they were properly 
packed for shipment to the Tropics and to arrange about their shipment. 


The specific question for my decision based upon these facts is 
whether the travel of the supply officer in such cases should be charged 








ee 
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to the appropriation “ Contingent expenses ” or to the appropriation 
under which the goods are bought and shipped. 

In this connection it is stated that the salary of the supply officer 
is at present paid from the appropriation for salaries in the act of 
June 5, 1923, 42 Stat., 1112, which is for the salary for the director 
and other officials and employees of the office of which the supply 
officer is indicated to be an employee. The travel of such officer 
appears, then, to be travel in connection with the general duties of 
Bureau of Foreign and Domestic Relations, the general expenses of 
which are provided for in the same statute, 42, page 1111, under 
contingent expenses, Department of Commerce: 

For contingent and miscellaneous expenses of the offices and bureaus of the 
department, for which we eet for contingent and miscellaneous expenses 
are not specifically made, * * 

An illustration of the appropriations available for the furniture 
and supplies, concerning the packing and shipping of which the 
travel of the supply officer is required, there is quoted that for the 
district and cooperative office service, as follows: 

For all expenses necessary to operate and maintain district and cooperative 
offices, including personal services in the District of Columbia and elsewhere, 
rent outside of the District of Columbia, traveling and subsistence expenses of 
officers and employees, purchase of necessary furniture and equipment, sta- 
tionery and supplies, typewriting, adding and computing machines, accessories 
and repairs, purchase of maps, documents, specifications, manuscripts, and 
all other publications necessary for the promotion of the commercial interests 
ot the United States, $150,000. 

There are a number of such appropriations for specific purposes 
under the general direction of the Bureau of Foreign and Domestic 
Relations. They are specifically for the persons or supplies solely 
concerned in the designated purpose and therefore exclusive, while 
the contingent appropriation of the Department of Commerce is for 
such expenses as are administrative and of a nature general as to all. 
Therefore I have to advise you that the travel expenses of the sup- 
ply officer of the Bureau of Foreign and Domestic Relations is not 
to be paid proportionately under the various appropriations charge- 
able with the cost of supplies which may require his supervisory 
attention, but the same are to be paid wholly from the appropriation 
“ Contingent expenses, Department of Commerce.” 


ASSESSMENTS BY FEDERAL FARM LOAN BOARD. 


The appropriation made by the act of January 3, 1923, 42 Stat., 1094, for sal- 
aries and expenses of the Federal Farm Loan Bureau for the fiscal year 
1924 is superseded by the act of March 4, 1923, 42 Stat., 1473, requiring 
such expenses to be paid from assessments against the Federal and joint- 
stock land banks; said appropriation will therefore remain on the books 
of the Treasury unexpended until covered into the surplus fund. 

The amounts assessed against and collected from the Federal intermediate 
credit banks and Federal and joint-stock land banks to pay the salaries 
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and expenses of the Federal Farm Loan Bureau in accordance with the act 
of March 4, 1923, 42 Stat., 1457, 1473, should be deposited in the Treasury 
to the credit of one or more special funds and be used in payment of such 
salaries and expenses in lieu of the appropriation made by the act of Janu- 
ary 3, 1923, 42 Stat., 1094. 

The funds collected from banks, trust companies, savings institutions, or other 
organizations as the cost of examination thereof by examiners of the Fed- 
eral Farm Loan Bureau in accordance with section 208 (d) of the act of 
March 4, 1923, 42 Stat., 1459, should be deposited in the Treasury to the 
credit of the special fund or funds from which the costs of the examina- 
tions in question were made. 


Comptroller General McCarl to the Secretary of the Treasury, August 16, 

1923: 

I have your letter of August 6, 1923, requesting decision as to the 
disposition to be made of the funds derived from the assessments 
which the Federal Farm Loan Board is authorized to make under 
sections 206 (a), 208 (d), and 302 of the Federal farm loan act as 
amended by the act of March 4, 1923, 42 Stat., 1457, 1459, and 1473. 

The act of January 3, 1923, 42 Stat., 1094, appropriates $301,720 
for salaries and expenses of the Federal Farm Loan Bureau for the 
fiscal year 1924. Said act specifically limits the personnel of the 
bureau and fixes the classifications and grades thereof. The only 
provision in said appropriation relative to reimbursement is with 
reference to the item of $35,000 for salaries of four reviewing ap- 
praisers at not to exceed $5,000 each, and the traveling expenses of 
such reviewing appraisers. With reference to this item it is pro- 
vided that amounts expended therefrom shall be assessed against 
the several Federal land banks and joint-stock land banks in pro- 
portion to gross assets and that the funds collected by such assess- 
ments shall be covered into the Treasury as miscellaneous receipts. 
These appropriations and the provision with reference to assess- 
ments were made in pursuance of the provisions of section 3 of the 
Federal farm loan act of July 17, 1916, 39 Stat., 361, to the effect 
that the salaries and expenses of the Federal Farm Loan Bureau 
“shall be paid by the United States,” but said section was amended 
by section 302, Title III, of the act of March 4, 1923, 42 Stat., 1473, 
so as to provide that such salaries and expenses shall after June 30, 
1923, “be paid by the Federal and joint-stock land banks” in pro- 
portion to their gross assets as follows: 

The Federal Farm Loan Board shall, prior to June 30, 1923, and each six 
months thereafter, estimate the expenses and salaries of the Federal Farm 
Loan Board, its officers and employees, farm loan registrars, deputy registrars, 
the examiners and reviewing appraisers, and apportion the same among the 
Federal and joint-stock land banks in proportion to their gross assets at the 
time of such apportionment and make an assessment upon each of such banks 
pursuant to such apportionment, payable on the ist of July or January next 
ensuing. The funds collected pursuant to such assessments shall be deposited 
with the Treasurer of the United States to be disbursed in payment of such 


salaries and expenses on appropriations duly made by Congress for such 
purpose. 
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Under this provision the funds collected pursuant to the assess- 
ments, and not the money appropriated by the act of January 3, 
1923, are to be used to pay the authorized salaries and expenses of 
the Federal Farm Loan Bureau. Accordingly the money appropri- 
ated by said act and carried on the books of the Treasury under the 
heading “Salaries, Federal Farm Loan Board, 1924,” “ Miscella- 
neous expenses, Federal Farm Loan Board, 1924,” and “Salaries 
and expenses, reviewing appraisers, Federal Farm Loan Board 
(reimbursable), 1924,” will not be expended but will remain to the 
credit of said appropriations until covered into the surplus fund, and 
the money received from the assessments against the Federal and 
joint-stock land banks should be deposited and covered into the 
Treasury to the credit of one or more special funds properly desig- 
nated and be used in payment of the salaries and expenses of the 
Federal Farm Loan Bureau appropriated for in the act of January 
3, 1923, and subject to the limitations and restrictions prescribed in 
said act. 

The specific appropriations made in the act of January 3, 1923, 
for the personnel of the Federal Farm Loan Bureau did not provide 
for the work to be done by said bureau in connection with the Fed- 
eral intermediate credit banks thereafter created, and to meet this 
additional expense provision was made in section 206 (a) of the 
act of March 4, 1923, 42 Stat., 1457, as follows: 

That the Federal Farm Loan Board shall equitably apportion the joint 
expenses incurred in behalf of Federal Land Banks, Joint Stock Land Banks, 
and Federal Intermediate Credit Banks, and shall assess against each Federal 
Intermediate Credit Bank its proportionate share of the expenses of any addi- 
tional personnel in the Federal Farm Loan Bureau made necessary in con- 
nection with the operation of this provision. 

While the statute does not specifically indicate the disposition to 
be made of the funds collected under these assessments nor pre- 
scribe the procedure in connection therewith, there would appear to 
be no doubt that the plain purpose of said assessments is to provide 
means for the payment of the expenses of the additional personnel 
referred to. Accordingly I have to advise that the funds so collected 
should be deposited and covered into the Treasury to the credit of a 
properly designated special fund and be used to pay the expenses 
of such additional personnel as it may be necessary to employ in 
the Federal Farm Loan Bureau to take care of the additional work 
occasioned by the Federal intermediate credit banks. 

Section 208(d) of Title IT, Federal intermediate credit banks, of 
the Federal farm loan act, as amended by the act of March 4, 1922, 
42 Stat., 1459, provides: 

The Federal Farm Loan Board shall assess the cost of all examinations made 
by thé examiners of the board under the provisions of this title upon the bank, 


trust company, savings institution, or organization investigated in accordance 
with the regulations to be prescribed by the board. 
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The funds collected under this provision should be deposited and 
covered into the Treasury to the credit of the special fund or funds 
from which the costs of the examinations in question were made. 


TRANSFER OF APPROPRIATIONS—POST OFFICE DEPARTMENT. 


The appropriations for the Post Office Department not being carried on the 

books of the Treasury, the transfer from the Post Office Department appro- 
priations to the appropriation of the Treasury Department for the repair 
and preservation of public buildings, of the amount necessary to cover the 
cost of certain improvements to a public building to meet the particular 
needs of the Postal Service, may be accomplished by drawing a Post Office 
Department warrant for the amount and depositing it to the credit of the 
Treasury Department appropriation named. 


Comptroller General McCarl to the Secretary of the Treasury, August 17, 

1923: 

I have your letter of July 30, 1923, requesting decision as to the 
authority for placing subject to the requisition of the Treasury 
Department, under section 7 of the act of May 21, 1920, 41 Stat., 613, 
the amount, $1,675, of Post Office Department warrant No. 267011, 
of July 18, 1923, the warrant being drawn under the following cir- 
cumstances : 

The post office at Sandusky, Ohio, is located in a public building 
under the control of the Treasury Department, and, on an adjacent 
site purchased for governmental purposes, there is a building, ac- 
quired when the site was purchased, apparently not at the time con- 
templated for use but nevertheless available for that purpose. The 
Sandusky post office being in need of additional space, negotiations 
were entered into with the Treasury Department looking to the tem- 
porary fitting up, for postal purposes, of this building, referred to as 
the “Annex.” Bids for the necessary work were secured by the 
Supervising Architect of the Treasury, the lowest bid being $1.750. 
The Supervising Architect submitted that of this cost $1,675 was 
for improvements and $75 for items of repairs, etc., necessary for 
preservation, etc., and that only the amount of $75 was properly 
chargeable under the appropriation for “ Repairs and preservation 
of public buildings, 1924.” 42 Stat., 1106; 87 MS. Comp. Dec., 924; 
89 id., 710. On that basis Post Office Department warrant No. 267011, 
of July 18, 1923, was drawn chargeable under the appropriation for 
“ Miscellaneous items, first and second class post offices, 1924,” 42 
Stat., 1252, and was, by communication of this office of July 17, 1923, 
transmitted to the Secretary of the Treasury that the amount be 
placed subject to requisition of the Treasury Department, under sec- 
tion 7 of the act of May 21, 1920, 41 Stat., 613. 

The submission is, in part, as follows: 

Inasmuch as the appropriations for the service of the Post Office Department 


are not carried on the books of the Treasury Department, no transfer may be 
effected between appropriations in the usual manner under the provisions of 
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the act of May 21, 1920, covering the work to be done for the Post Office De- 
partment under the direction of the Office of the Supervising Architect of the 
Treasury Department. Before depositing the amount of this post-office warrant 
to the credit of the appropriation referred to, as specified in the letter of 
the General Accounting Office, Post Office Department division, your views 
are requested as to whether the transfer of funds from the Post Office De- 
partment to the Treasury Department may be properly effected by the deposit 
of the amount of this warrant to the credit of the appropriation “ Repairs 
and preservation of public buildings, 1924,” thus making the funds available 
to meet the expenditures under the contract as proposed in the letter of the 
Assistant Secretary of the Treasury to the Postmaster General dated May 28, 
1923. 


Answering specifically the question of the submission, you are 
authorized to make the allocation by depositing the amount of the 
warrant to the credit of the appropriation for “ Repairs and pres- 
ervation of public buildings, 1924,” thus rendering the funds sub. 
ject to requisition by the Treasury Department. 

















OATHS TO EXPENSE ACCOUNTS—INTERSTATE COMMERCE COM- 
MISSION. 










The Interstate Commerce Commission may designate a clerk or clerks to 
administer oaths to accounts for travel or other expenses against the 
United States under the authority conferred upon “chief clerks of the 
various executive departments and bureaus, or a designated by them” 
by the act of August 24, 1912, 37 Stat., 487. 


Comptroller General McCarl to the Chairman, Interstate Commerce Commis- 

sion, August 18, 1923: 

I have your letter of July 12, 1923, requesting decision whether 
the commission may designate under section 8 of the act of August 
24, 1912, 37 Stat., 487, an employee of the Bureau of Valuation 
located in Tempo Building No. 2, Nineteenth and D Streets NW., 
to administer oaths in connection with the execution of vouchers 
and other official papers in the bureau. 

The statute cited requires, empowers, and authorizes certain 
officials named therein, when requested, to administer oaths to ac- 
counts for travel or other expenses against the United States. 
Among the officials named ip the section are “chief clerks of the 
various executive departments and bureaus, or clerks designated by 
them for the purpose.” It is to this phrase that the commission 
must look for authority to make the proposed designation. 

While the term “ executive department ” does not strictly include 
the Interstate Commerce Commission, yet the general intent of the 
enactment was to afford a means of having the oaths administered 
without expense to the Government as theretofore maintained. I 
would be, therefore, inclined to the view that if the commission 
designates an employee to administer oaths to expense accounts 
within the class authorized by the act, the expense accounts so sup- 
ported may be accepted by this office in the disbursing accounts. 
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FLEET NAVAL RESERVE—REQUIREMENTS FOR MEMBERSHIP. 


Where a member of the Fleet Naval Reserve, enrolled therein after receiving 
an honorable discharge from an enlistment in the Regular Navy of less 
than four,years, had also previously received a bad-conduct discharge, his 
aggregate service totaling more than four years, he will be considered 
as having served the equivalent of “ one four-year term of enlistment,” as 
required by the act of August 29, 1916, 39 Stat., 589, for enrollment in the 
Fleet Naval Reserve, and entitled to retainer pay during such enrollment. 


Decision by Comptroller General McCarl, August 20, 1923: 

Robert Brunn applied January 26, 1923, for review of settlement 
No. N-215203, dated November 22, 1922, wherein was disallowed 
his claim for arrears of retainer pay from August 13, 1920, to May 
12, 1922, and a charge raised for $180 for the reason that his enroll- 
ment in the Fleet Naval Reserve, Naval Reserve Force, was not 
authorized by law. 

It appears that claimant enlisted in the United States Navy July 
19, 1910, and was given a bad-conduct discharge November 13, 1913. 
He reenlisted July 6, 1917, for four years, which enlistment was 
changed July 30, 1919, to an enlistment for duration of the war, and 
extended for one year from that date in accordance with the pro- 
visions of the act of August 22, 1912, 37 Stat., 331. He was given 
an honorable discharge on account of expiration of enlistment July 
30, 1920, and enrolled in the Fleet Naval Reserve of the Naval 
Reserve Force August 13, 1920. 

The act of August 29, 1916, 39 Stat., 589, provides that: 


All former officers of the United States naval service, including midshipmen, 
who have left that service under honorable conditions, and those citizens of 
the United States who have been, or may be entitled to be, honorably dis- 
charged from the naval service after not less than one four-year term of enlist- 
ment or after a term of enlistment during minority, and who shall have en- 
rolled in the Naval Reserve Force shall be eligible for membership in the Fleet 
Naval Reserve. 


Paragraph 8, Navy Department General Order No. 522, dated 


March 25, 1920, provides that— 


Ex-enlisted men of the Navy with four years’ or more service, or who have 
completed a full term of enlistment during minority or whose term of enlist- 
ment was terminated within three months of the expiration of four years, 
and who received an honorable discharge from their last enlistment or last 
term of service, may be enrolled in the Fleet Naval Reserve and confirmed in 
the rating they held in the Navy at the termination of their last enlistment 
or term of service. 


It is shown that claimant’s total service in the Navy was 6 years, 
4 months, and 20 days, he having served 3 years, 3 months, and 25 
days under his enlistment of July 19, 1910, from which he was given 
a bad-conduct discharge, and 3 years and 25 days under his reenlist- 
ment of July 6, 1917, from which he was honorably discharged. 
The question for determination is whether he was “honorably dis- 
charged from the naval service after not less than one four-year 
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term of enlistment” within the meaning of the act of August 29, 
1916, supra. 

The same class of men is in this respect made eligible for the 
Fleet Naval Reserve as that heretofore eligible for the United States 
Naval Reserve authorized by the act of March 3, 1915, 38 Stat., 940, 
which provided that— 

There is hereby established a United States naval reserve which shall con- 
sist of citizens of the United States who have been or may be entitled to be 
honorably discharged from the Navy after not less than one four-year term of 
enlistment * * *, 

The purpose of the United States Naval Reserve was to build up a 
force of experienced, intelligent, and resourceful men, whose expe- 
rience would make them a force immediately available when needed. 

It appears that the Bureau of Navigation, charged with the or- 
ganization of this reserve, construed the act “not less than” one 
four-year term of enlistment as indicating the minimum length of 
service necessary to qualify an ex-enlisted man for the Naval Re- 
serve, and no objection appears to have been raised by the accounting 
officers to payments made to men enrolled under such construction. 
Instructions were accordingly issued for the instruction and guid- 
ance of the naval service that “ Ex-enlisted men of the Navy with 
four years or more service, * * * who received an honorable 
discharge from their last enlistment * * * may be enrolled in 
the Fleet Naval Reserve,” and such instructions, while not in accord 
with the letter of the statute, do not appear to be inconsistent with 
its purpose and intent. See hearings before Committee on Naval 
Affairs, House of Representatives, 1915, page 574. 

Claimant’s service from the date of his enlistment, July 19, 1910, 
to the date of his bad-conduct discharge, on November 13, 1913, was 
actual service in the United States Navy, and, keeping in mind the 
purpose of the Naval Reserve and the Fleet Naval Reserve, his experi- 
ence and training were not lost by his bad-conduct discharge. Hav- 
ing subsequently reenlisted in the United States Navy for a full term 
of four years, which was changed to a duration-of-war enlistment 
and extended for one year, from which enlistment as extended he 
received an honorable discharge, his service under the circumstances 
will be treated as the practical equivalent of “one four-year term 
of enlistment” for the purposes of the act of August 29, 1916, and 
objection will not be made thereto. See, in this connection, 26 Comp. 
Dec., 132; 27 id., 814. 

Claimant’s pay is accordingly computed for the period from 
August 13, 1920, to May 12, 1922, being for 21 months, at $15 per 
month, $315, less $159 heretofore paid by the Navy Allotment Office, 
leaving the net amount of $156 due him. 

Upon review $156 is certified due claimant, 
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PENSION CHECKS CASHED BY POSTMASTER AND LOST. 


In adjusting the matter of pension checks cashed by postmasters and subse- 
quently lost, no bond of indemnity will be required, nor will duplicate 
checks be issued, but upon settlement by the General Accounting Office of 
the claim of the postmaster for credit in his official accounts, or claim by 
the Post Office Department for credit in the official accounts of a post- 
master no longer in the service, the amount of the settlement will be 
charged to the account of the issuing officer and deposited to the proper 
Post Office Department appropriation without personal credit to the payee 
of the check. 


Comptroller General McCarl to the Secretary of the Treasury, August 21, 
1923: 


I have your letter of July 17, 1923, requesting decision as follows: 


I shall be very glad if you will advise me whether a bond of indemnity is 
required under the provisions of section 3646 of the Revised Statutes of the 
United States, for the issue of a duplicate or second original of said pension 
check No. 3423815, if the evidence establishes that the original was cashed 
by the postmaster at Adamsville, Ohio, from his money-order funds, in accord- 
ance with postal regulations, and afterwards lost, or, in case the accounts are 
to be adjusted on some other basis than issuance of a duplicate or second origi- 
nal check, what evidence will be deemed satisfactory to the General Accounting 
Office? 

Sections 3646-3647 of the Revised Statutes are as follows: 


Sec. 3646. (Amended and reenacted by act of March 21, 1916, 39 Stat., 37.) 
That whenever any original check is lost, stolen, or destroyed disbursing offi- 
cers and agents of the United States are authorized, within three years from 
the date of such check, to issue a duplicate check, under such regulations in 
regard to its issue and payment, and upon the execution of such bond, with 
sureties, to indemnify the United States, and proof of loss of original check, as 
the Secretary of the Treasury shall prescribe * * *., 

Sec. 3647. In case the disbursing officer or agent by whom such lost, de- 
stroyed, or stolen original check was issued, is dead, or no longer in the servy- 
ice of the United States, it shall be the duty of the proper accounting officer, 
under such regulations as the Secretary of the Treasury shall prescribe, to 
state an account in favor of the owner of such original check for the amount 
thereof, and to charge such amount to the account of such oflicer or agent. 

The requirements of these statutes relative to the furnishing of a 
bond of indemnity may reasonably be construed to refer to the 
issuance of checks to persons or corporations applying in their pri- 
vate capacity for proceeds of lost, stolen, or destroyed checks and 
not as including accountable officers of the Government applying 
in their official capacity for the proceeds of such checks. In this case 
the pensioner has been paid by funds belonging to the Government. 
The pensioner therefore is no longer a party in interest, and no good 
purpose would be served by the issuance of a duplicate check in his 
name by the disbursing officer of the pension office. The Post Office 
Department or postmaster who cashed the pension check is the party 
in interest, and the matter actually consists of an adjustment of funds 
of the Government and the accounts of the two officers involved. 
Accordingly a bond of indemnity is not required. It is desirable 
that pension checks paid by postmasters be so marked or indorsed as 
to make them no longer negotiable. 

In this and similar cases the postmaster will immediately stop pay- 
ment in the Treasurer’s office and upon proof of loss, theft, or de- 
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struction of the check file claim in the Treasury Department, through 
the Post Office Department, for settlement by the General Account- 
ing Office, for the proceeds of the lost check, supported by the cer- 
tificate of the postmaster concerned, or the postmaster who is then 
custodian of the records, relative to the cashing and the loss, theft, 
or destruction of the check, accompanied by a transcript of the rec- 
ord showing the transaction. The Post Office Department will indi- 
cate whether the settlement is to be made in favor of the postmaster 
for credit to his official accounts, if in the service, or in favor of the 
Post Office Department for credit to the official accounts of the 
former postmaster, if not in the service. The amount of the settle- 
ment will be charged to the proper appropriation from which the 
original check was paid and notation made on the settlement certifi- 
cate that— 

The amount hereof shall be charged to the official account of the issuing 
officer and deposited in the above-mentioned appropriation without personal 
credit. 

The Division of Bookkeeping and Warrants, Treasury Depart- 
ment, will request the Treasurer to take the necessary action to 
have such deposit made. 


MILEAGE—SEA TRAVEL—OFFICER OF THE NAVY. 


An Officer of the Navy proceeding from a Pacific to an Atlantic port on a naval 
vessel, being treated as a passenger and performing no duty thereon, under 
orders assigning him to duty on such vessel for the time occupied by the 
journey, was nevertheless in a travel status and entitled to mileage for the 
distance between the two stations. 


Decision by Comptroller General McCarl, August 21, 1923: 

Lieut. Commander T. N. Alford, United States Navy, applied July 
12, 1923, for review of settlement N-67608, Navy Department divi- 
sion, dated February 7, 1923, in which was disallowed his claim for 
mileage from San Francisco, Calif., te Hampton Roads, Va., under 
orders as follows: 


1. Prior to the departure of the U. S. S. Chaumont from San Francisco, Calif., 
you will regard yourself detached from duty at the navy yard, Mare Island, 
Calif., and from such other duty as may have been assigned you; will proceed 
and report to the commanding officer of the U. S. S. Chaumont for duty. 

2. Upon arrival at Hampton Roads, Va., you will regard yourself detached 
from duty on board the U. S. S. Chaumont ; will report to the commandant fifth 
naval district for duty at the receiving barracks, Hampton Roads, Va. 

8. The Secretary of the Navy has determined that this employment on shore 
duty is required by the public interests. 


The log of the Chauwmont shows that Lieut. Commander Alford, 
Mrs. Alford, and two children reported on board at the navy yard, 
Mare Island, Calif., Friday, July 14, 1922, for transportation to 
Hampton Roads, Va., and on August 7, 1922— 


The following-named persons, cabin passengers on board, left the ship. Their 


transportation completed * * * Lieutenant Comdr. T. N. Alford, U. S. N., 
Mrs. Alford, and two children. 


8779°—24—_8 
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Also, the report on fitness of officers on board the Chaumont for 
the period July 14 to August 7, 1922, shows that Lieut. Commander 
Alford was on board for passage en route from San Francisco to 
Hampton Roads and that he performed no duty while thus aboard 
that vessel. 

The question whether an officer is in a duty or travel status depends 
upon the facts. In this case the formal orders indicate that claimant 
was attached to the Chawmont for duty, but the facts show that he 
reported on board July 14, 1922, for transportation to his new duty 
station at Hampton Roads, Va., and that he performed no duty 
thereon, but was treated as a passenger until he left the vessel at 
Hampton Roads on August 7, 1922. 

From the facts as thus shown it is concluded that claimant was in 
a travel status while so changing stations and entitled to mileage. 
Decisions April 24, May 16, and May 28, 1923. 

Accordingly he is entitled to mileage from the navy yard, Mare 
Island, Calif., to Hampton Roads, Va., a distance of 3,185 miles, at 
5 cents per mile, or $159.25. 

The settlement is reversed and $159.25 certified due claimant. 


ADVANCE PAYMENTS—NEWSPAPERS AND PERIODICALS—DEPART- 
MENT OF COMMERCE. 


Daily newspapers are not “periodicals” within the meaning of the act of 
March 4, 1915, 38 Stat., 1049, and payment in advance for subscriptions 
to daily newspapers is accordingly prohibited by section 3648, Revised 
Statutes. 

The matter of requiring a bond to secure the delivery of periodicals for which 
advance payment is made is one for administrative consideration. 

Within the limits of the appropriation made by the act of January 5, 1923, 42 
Stat., 1111, payment in advance may be made by the Department of Com- 
merce for such periodicals as the Secretary of Commerce may certify in 
writing are required for official use. 


Comptroller General McCarl to Charles E. Molster, disbursing clerk, Depart- 

ment of Commerce, August 23, 1923: 

There has been received your request of August 4, 1923, with 
inclosures, for decision as to whether you are authorized to pay from 
funds appropriated by the act of January 5, 1923, 42 Stat., 1111, 
for the contingent expenses of the Department of Commerce, an 
aggregate of $348 to the Capital News Co., as advance subscriptions 
for certain specified New York city and other metropolitan news- 
papers; $24 to the same company as an advanced subscription to 
the New York Journal of Commerce and Commercial Bulletin; and 
$100 to the Publicity Corporation, (Inc.) as an advance subscrip- 
tion to the Federal Trade Information Service. You state that you 
have no information as to the ability of either company to carry out 
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their respective obligations, and also request decision as to whether 
the United States should be indemnified against default and to what 
extent and in what manner. 

Section 3648, Revised Statutes, provided that no advance of public 
moneys should be made in any case whatever, and that in all cases 
of contracts for the performance of any service, or the delivery 
of articles of any description for the use of the United States, pay- 
ment should not exceed the value of the services rendered or the 
articles actually delivered previous to such payment. The act of 
March 4, 1915, 38 Stat., 1049, created an exception to this require- 
ment by the provision that thereafter— 


* * * subscriptions to periodicals, which have been certified in writing 


by the respective heads of the executive departments or other Government 
establishments to be required for official use, may be paid in advance from 
appropriations available therefor. 

Section 192, Revised Statutes, as amended by the act of June 22, 
1906, 34 Stat., 449, provided that the amount expended in any one 
year for newspapers for any department, except the Department of 
State, should not exceed $100. This maximum amount expendable 
for newspapers for the fiscal year 1924, in so far as the Department 
of Commerce is concerned, was increased by the act of January 5, 
1923, 42 Stat., 1111, which provided funds— 

For contingent and miscellaneous expenses of the offices and bureaus of the 
department, for which appropriations for contingent and miscellaneous expenses 


are not specifically made, including professional and scientific books, law books, 
books of reference, periodicals, blank books, pamphlets, maps, newspapers (not 


exceeding $2,500) * * *. 

The term “ periodical ” as used in the act of March 4, 1915, has a 
well defined meaning and does not include daily newspapers pub- 
lished for the dissemination of news and information to the reading 
public generally. 1 Comp. Gen., 296; 2 id., 367. Consequently au- 
thority to make advance payments for periodicals does not remove 
the inhibition contained in section 3648, Revised Statutes, as to ad- 
vance payments for other supplies, including newspapers. 22 Comp. 
Dec., 586. You are advised, therefore, that payment of the vouchers 
stated in favor of the Capital News Co. for an aggregate of $348 
for delivery during the fiscal year 1924 of the New York Times, New 
York Herald, Baltimore American, and other specified newspapers 
is not authorized prior to actual delivery of the papers. 

I have no information before me at the present time that the New 
York Journal of Commerce and Commercial Bulletin and the Fed- 
eral Trade Information Service, for which vouchers are stated in 
favor of the Capital News Co. for $24, and the Publicity Corporation 
(Inc.), for $100, respectively, are periodicals. If they are periodicals 
and if the Secretary of Commerce has certified in writing that they 
are required for official use, payment of the vouchers is authorized. 
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2 Comp. Gen., 451. The matter of requiring bond to secure delivery 
of the periodicals for which advance payment is made is one for 
administrative consideration. 


SIGHT DRAFTS—PRESENTATION FOR PAYMENT. 


A bank purchasing from the Government a sight draft drawn against an un- 
revocable letter of credit expiring on a specified date, of which the bank had 
due notice, assumed the risk of presenting the draft for payment within the 
time limit, and may not have the amount of the draft refunded when pay- 
ment is refused because it was not presented in time. 


Comptroller General McCarl to First Lieut. E. W. Wilson, United States 

Army, August 23, 1923: 

By indorsement dated July 11, 1923, forwarded through the office 
of the Chief of Finance and received’ in this office July 17, 1923, 
you transmit with request for decision whether payment thereon is 
authorized a voucher in favor of Second National Bank of Toledo, 
Ohio, for $8,038.73, being the amount paid January 31, 1923, by 
said bank to an officer of the ordnance reserve depot at Toledo, Ohio, 
for a sight draft on the Irving National Bank of New York under 
an irrevocable letter of credit issued November 18, 1922, for account 
of M. Samuel & Son (Inc.), to cover the purchase price of ordnance 
scrap purchased by said M. Samuel & Son (Inc.) from the Govern- 
ment. 

The letter of credit authorized the commanding officer of the 
Toledo ordnance reserve depot to draw on the Irving National Bank 
for any sum or sums not exceeding $28,537.12, which was the price 
at which a certain quantity of ordnance scrap was sold by the Gov- 
ernment to M. Samuel & Son (Inc.), and was irrevocable, but said 
letter of credit as extended January 12, 1923, stipulated that drafts 
drawn under authority thereof must be presented in New York not 
later than February 1, 1923. 

It appears that the draft involved in this case was for the final 
amounts due the Government from M. Samuel & Son (Inc.) under 
the transaction; that the draft was drawn January 31, 1923, and 
on said date turned over to the Second National Bank of Toledo, 
together with the original letter of credit, invoices, etc.; that the 
Second National Bank gave the Government officer a cashier’s check 
for $8,038.73 in payment for the sight draft; and that when the 
sight draft, accompanied by the letter of credit and invoices, was 
presented at the Irving National Bank February 2, 1923, payment 
thereon was refused because the letter of credit had expired Feb- 
ruary 1, 1923. 

The letter of credit had not expired on January 31, 1923, when it 
was turned over to the Second National Bank with the sight draft 
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for the balance due thereunder, and the sight draft appears to 
have been valid and proper in every way and was at that time worth 
the amount paid for it by the bank to the Government. The bank 
had due notice that the sight draft must be presented in New York 
on or before February 1, 1923, and said bank must be regarded as 
having assumed the risk of presenting said draft at New York on 
or before said date. 

The Government surrendered possession and ownership of the 
material sold because of the payment made to it by the Second 
National Bank of Toledo, and the amount so paid was no more 
than the contract price of said material. The payment by the bank 
to the Government was not made through any fault or mistake on 
the part of any officer or agent of the Government. 

The proceeds of sale now on deposit in your special deposit ac- 
count can not be used to pay the claim of the bank but should be 
covered into the general fund of the Treasury as required by the 
provisions of section 3618, Revised Statutes. 


SUBSISTENCE FURNISHED SELF—EMPLOYEE OF INDIAN SERVICE. 


An employee of the Indian Service, when on duty away from home or desig- 
nated headquarters and entitled to reimbursement of actual expenses of 
subsistence, may be reimbursed his pro rata share of the cost, as evidenced 
by receipted grocery bills, of furnishing subsistence to himself, wife, and 
child by meals prepared by his wife. 


Decision by Comptroller General McCarl, August 23, 1923: 

Benjamin H. Barton, formerly dentist, Indian Service, requested 
July 7, 1923, review of settlement No. C-19974-I, dated August 9, 
1922, disallowing credit for $105.84, claimed in his special disbursing 
account as reimbursement for actual expenses for subsistence during 
the period November 13 to December 31, 1921, and suspending credit 
for $10.80 as cost of meals from January 1 to 5, 1922, and $20.86 as 
laundry and pressing charges from November 13, 1921, to January 5, 

_amb22, when he was on duty at Mount Pleasant, Mich. 

- Cfanifiant was provisionally appointed October 10, 1921, to the po- 
sition of dentist in the Indian Service at large at a basic salary of 
$1,500 a year, and was informed that while under the appointment, 
effective with the date of arrival at his first duty station, he would 
be allowed his: 
actual necessary traveling expenses, including sleeping-car fare and incidentals 
and actual expenses of subsistence (not exceeding $3.50 a day) when on duty 
away from home or designated headquarters. This allowance is to be subject 


to the provisions of circular letter No. 898 dated September 2, 1914, the sub- 
stance of which is as follows: 

“In case your duties require you to remain at a school or agency over 60 
days, you will be required to pay for your meals from personal funds during 
the remainder of your stuy there, but quarters will be furnished you free of 
charge.” 
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Claimant was assigned to dental district No. 1, which included 
certain Indian reservations in the States of Iowa, Michigan, Min- 
nesota, and Wisconsin, and was required to enter on duty at Mount 
Pleasant, Mich. He appears to have reported at the reservation 
on November 8, 1921, and to have taken his meals at the club 
house of the school until November 13, 1921, when the superin- 
tendent of the school furnished him with quarters and his wife pre- 
pared his meals. It is stated that the reasons which impelled claim- 
ant to this course were the unsuitability of the club house meals for 
his 3-year-old child; his desire not to awaken her in time for break- 
fast, which was served at 6.30 a. m.; and the desire to save a portion 
of the expense of boarding at the club house, which would have cost 
him $3.75 a day for himself, wife, and child. The club house made 
a charge of 50 cents a meal for adults and 25 cents a meal for chil- 
dren; claimant executed his voucher for $105.84 as the cost of meals 
from November 13 to December 31, 1921, at 72 cents a meal, and in 
support thereof submitted a receipt from the grocery for $105.84 as 
the cost of the groceries, meats, etc., purchased during the period. 
No receipt has been submitted for the period January 1 to 5, 1922. 

Under the terms of the appointment, travel orders and regula- 
tions of the Interior Department, claimant was entitled to actual 
expenses of subsistence, not exceeding $3.50 per day for 60, days 
after reaching his assigned post of duty. 27 Comp. Dec., 439. The 
general rule under section 13 of the act of August 1, 1914, 38 Stat., 
680, is that where an employee for his own convenience takes his 
meals with his family, or relatives, at their place of abode he can 
not be reimbursed for an expense which, in fact, is an inseparable 
part of the support of the family, 21 Comp. Dec., 518; where the 
employee is entitled to reimbursement of actual expenses while in 
a travel status away from home on official business and a member of 
his family accompanies him he may be paid a pro rata share, not 
exceeding his maximum allowance of the total expenses of sub- 
sistence incurred while in such status. 21 Comp. Dec., 291, 624. 
Here claimant was away from his home and groceries for himself, 
wife, and child were purchased at a total cost of $105.84 during 
the period November 13 to December 31, 1921. Following the rule 
last stated, he is entitled to reimbursement of one-third of the total 
cost, or $35.28. No actual expenditure for meals is shown for the 
period January 1 to 5, 1922, and no allowance can be made for that 
period. The charge of $20.86 for laundry of office apparel and for 
pressing clothes for the period November 13, 1921, to January 5, 
1922, is supported by receipts, does not exceed the maximum sub- 
sistence allowance, and the suspension will be removed. 
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Upon review $56.14 is certified for crediting in the accounts of 
claimant. The balance of $70.56 shown to be due the United States 


should be remitted to this office at once in order to close out the 
account. 


COMPENSATION—THIRTY-FIRST OF MONTH. 


The act of June 30, 1906, 34 Stat., 763, requiring the forfeiture of one day’s 
pay for one day’s unauthorized absence on the thirty-first day of a month, 
is not applicable to employees who are separated from the service at the 
close of business on the thirtieth day of a thirty-one day month. 


Comptroller General McCarl to Elmer M. Peddrick, special disbursing agent, 

United States Veterans’ Bureau, Legion, Tex., August 24, 1923: 

There has been received your letter of August 9, 1923, stating that 
a pay roll has been submitted to you for payment and requesting 
decision whether you are authorized to pay a former employee for 
15 days who worked from July 16 to 30, 1923, inclusive, and whose 
services were discontinued July 30, 1923. 

The statute referred to by you, act of June 30, 1906, 34 Stat., 763, 
provides that for one day’s unauthorized absence on the thirty-first 
day of a month one day’s pay shall be forfeited. This is not appli- 
cable to an employee whose services were discontinued on July 30. 
See 20 Comp. Dec., 867. 

You are advised that the former employee is entitled to 15 days’ 
pay for service from July 16 to 30, inclusive, if otherwise correct. 


CONTRACTS—COMPROMISE—CONVERSION OF PUBLIC PROPERTY 
BY CONTRACTOR. 


Upon failure of a contractor to deliver to the Government certain material and 
equipment for which payment was made to the contractor upon termina- 
tion of the contract, the General Accounting Office in ascertaining the true 
amount due from the contractor and when replacement of the goods is not 
desired may authorize the reduction of the claim against the contractor to 
the estimated cost of replacement plus any amount realized by the con- 
tractor from the sale of the goods in question. 


Decision by Comptroller General McCarl, August 24, 1923: 

The Milwaukee Brush Manufacturing Co. applied July 26, 1923, 
for a review of settlement No. M-135-W of July 11, 1923, wherein 
said company was found indebted to the United States in the sum 
of $1,636.64 on account of its failure to deliver certain material and 
equipment the title to which passed to the United States under a 
settlement agreement dated May 27, 1919. 

The settlement agreement of May 27, 1919, was made to effect a 
termination of a contract dated July 13, 1918, providing for the 
manufacture by the contractor of 2,000,000 thong brushes for United 
States Army rifles. 
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Under the terms of the agreement of May 27, 1919, the United 
States became the owner of certain property listed under Schedule A 
attached to said agreement, and for which the contractor was reim- 
bursed in an amount included in the total paid under said settle- 
ment. In taking possession of the property thus listed shortages 
were found as follows: 172,250 brass brush stubs, 2 grinding ma- 
chines, and 2 special attachments for bending machines. 

The contractor had been allowed credit for these items in the 
sum of $1,636.64, being $1,541.64 for the brush stubs, $15 for the 
grinding machines, and $80 for the attachments for the bending 
machines. The shortage on the articles of equipment has not been 
accounted for and appears to represent a direct shortage. The 
brush stubs were component parts of the thong brushes. They had 
been manufactured for the contractor by the Waterbury Manufac- 
turing Co. and were on hand in said company’s plant when the 
contract of July 13, 1918, was terminated. In May, 1920, the entire 
lot, 172,250, was sold by the contractor to the Waterbury Manufac- 
turing Co. as scrap for $101.40. 

When advised of the shortages the contractor offered to replace 
same, but the Ordnance Department of the Army has reported 
that the Government has no need for the articles and has suggested 
that in lieu of replacements the contractor be permitted to pay to 
the Government the estimated cost of replacement, to wit, $818.32, 
plus the sum of $101.40, being the amount received by it from the 
sale of the stubs as scrap. The contractor has agreed to the settle- 
ment as suggested by the Ordnance Department and has trans- 
mitted a certified check for $919.72 in accordance therewith. 

The matter is one proper for settlement by this office in finding 
the true amount chargeable against the contractor and does not 
raise strictly a question of compromise of an indebtedness due the 
United States. 

The facts appearing authorize finding a credit difference of 
$716.92 and fixing the amount of the contractor’s indebtedness at 
$919.72, instead of at $1,636.64. 

The certified check for $919.72 will be deposited and covered into 
the Treasury to the credit of the proper appropriation or fund and 
to balance the charge raised against the Milwaukee Brush Manufac- 
turing Co. 


SET-OFF OF INDEBTEDNESS OF EMPLOYEES AGAINST DEPOSITS 
IN THE CIVIL RETIREMENT FUND. 


When refunding deposits in the civil retirement fund to employees upon their 
separation from the service, the Commissioner of Pensions when in receipt 
of notice of indebtedness of the employees to the Government should 
verify the amount of such indebtedness from the records of the General 
Accounting Office, whereupon the disbursing officer for the payment of 
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pensions should draw two checks; first, one in favor of the Treasurer of 
the United States for the amount of such indebtedness, or for such amount 
as may be available if the deposit is insufficient to meet the indebted- 
ness, such check to be deposited to the credit of the appropriation from 
which the overpayment was made or to the credit of the disbursing 
officer who may have made the overpayment from his disbursing account; 
and second, a check to the employee for any balance remaining. 


Comptroller General McCarl to the Secretary of the Interior, August 24, 1923: 

I have your letter of July 19, 1923, forwarding request of the 
Secretary of Agriculture for credit of the official account of the 
disbursing officer of the Department of Agriculture of $20.03 which 
is on deposit in retirement fund to the credit of Thomas L. Pratt, 
formerly an employee of that department. 

The Secretary of Agriculture states that the disbursing officer 
advanced to Thomas L. Pratt, food and drug inspector, $250 for 
traveling expenses. Authority to make such advances is found in 
the act of June 3, 1902, 32 Stat., 303. 

Before completing the travel Pratt resigned, leaving a balance 
due the Government of $175.39. The disbursing officer has in his 
account $130 salary due the former employee and the entire amount 
in retirement fund will also be needed to offset against the amount 
due the disbursing officer to cover the advancement for traveling 
expenses. 

There can be no question of the authority to offset the amount 
in the civil service retirement fund created by the act of May 22, 
1920, 41 Stat., 619, against a sum lawfully due the United States 
or its disbursing officers. 

The procedure has heretofore been authorized by directing the 
Commissioner of Pensions to ascertain from this office whether and 
to what extent overpayment has been made; in other words, to verify 
the statement made by the disbursing officer reporting the overpay- 
ment and then for the disbursing officer for the payment of pensions 
to draw two checks in payment of the amount to be refunded under 
section 11 of the act of May 22, 1920, one in favor of the former 
employee for the net amount due after deducting the amount of 
the overpayment and the other in favor of the Treasurer of the 
United States for the amount of the overpayment to be deposited 
as a repay by the disbursing officer who made the overpayment to 
the credit of the appropriation out of which the overpayment was 
made, the disbursing officer and this office to be advised accordingly. 

It is noted that the Secretary of Agriculture states that advances 
of funds to employees are not made by the disbursing officer from 
any particular appropriation but from his disbursing account made 
up of funds from various appropriations, and that, therefore, the 
amounts refunded must necessarily be credited back to the disburs- 
ing account rather than to an appropriation. 
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To follow the procedure outlined with respect to ordinary over- 
payments the deposit to the appropriation would not be shown in 
the accounts of the disbursing clerk which could not be properly 
balanced in the settlement of his accounts, as no credit has been 
claimed in his accounts for the advancement of the amount for 
traveling expenses made from his disbursing account. 

Accordingly authority is hereby given the disbursing officer for the 
payment of pensions to issue a check in favor of the Treasurer of 
the United States for the entire amount in the retirement fund to 
the credit of Thomas L. Pratt to be deposited by the Treasurer to the 
official account of A. Zappone, disbursing clerk, Department of 
Agriculture, Symbol 70001. 


CONTRACTS—PACKING FOR EXPORT SHIPMENT. 


A contract for furnishing pack chests “ packed for export shipment” without 
otherwise defining the method of packing, only obligates the contractor to 
pack such chests as customary in the trunk trade for export shipments, i. e., 
wrapped in heavy baling paper and tied with heavy cord; if subsequently 
required to crate or pack in wooden cases the contractor is entitled to be 
reimbursed for the additional cost of such packing upon a quantum meruit 
basis. 


Decision by Comptroller General McCarl, August 24, 1923: 

Maj. Fred W. Boschen, Finance Department, United States Army, 
custodian of the retained records of C. E. Gray, disbursing officer, 
United States Army, has requested review of settlement W-72684, 
this office, dated August 31, 1922, disallowing in the settlement of the 
accounts of C. E. Gray the sum of $804, payment to the Totty Trunk 
& Bag Co. under contract No. 118, purchase order 110215, approved 
September 13, 1918, for 88 packing cases constructed for shipment of 
525 chests ordered under said contract for foreign shipment. 

The purchase order contained the following provisions: 


Items accepted should be packed for export shipment and furnished f. o. b. 
Petersburg, Va. 


The president of the Totty Trunk & Bag Co. submits a statement 
as follows: 


We wish to state there were two of these export orders, one No. 110216 for 355 
pack chests and one dated Aug. 16th, 1918, for 525 pack chests, order No. 110215. 

As you state, these orders provided for chests packed for export shipment, 
which in the trunk trade means that they shall be covered with heavy baling 
paper and tied with heavy cord, which provision was carried out. 

But after these contracts were let, Lieut. M. BE. Fried and Lieut. Scott, of the 
War Department Signal Corps, in their judgment decided that they would pack 
these trunks in wooden cases made of lumber }’’ thick, the same to be lined 
with a waterproof paper and strapped with hoop iron, which must be done under 
the supervision of a Government inspector, they agreeing to pay for same, as 
our contracts carried no specifications for a shipping case. 

In the settlement of this contract of Aug. 16, 1918, No. 110215, the same was 
amended on Jan. 16, 1919, provided for the payment of the 88 packing chests, 
which was signed by Acting Chief Signal Officer of the Army Clinton H. 
Blake, jr., captain of Signal Corps. We are inclosing copy herewith, * * *# 
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For your further information we wish to state we have never cased or crated 
a trunk for export shipment except in this instance, for we® consider a trunk 
a carrying case of itself and its only need is a heavy bailing paper, corded, to 
protect the finish. 


The “ amendment of order 110215” dated January 16, 1919, is as 
follows: 


1. Reference is made to Signal Corps order #110215 placed with you under 
date of August 16, 1918, calling for 525 packing chests. 

2. You are advised that the charge made in your voucher of $804.00 to 
cover packing cases has been accepted, and the order is hereby amended by 
striking out “ Total, $7,068.60,” and substituting therefor the following: 


i I oc ian a een teeta: $7,068. 60 
88 packing cases, which contained 525 packing chests, and which 
were shipped to Bush Terminal, Brooklyn, N. Y_----------------- 804. 00 





$7,872. 60” 


8. This increases the order in the amount of $804.00, making a new total 
of $7,872.60. 


4. It is requested that you acknowledge receipt of this letter. 
By direction of the Acting Chief Signal Officer of the Army. 


CLINTON H. BLAKE, Jr., 
Captain, Signal Corps. 

The phrase “ pack for export shipment ” was one in general use 
by the War Department in purchase orders and contracts executed 
during the time the American forces were abroad and could have 
meant nothing more than to furnish the commodity packed in such 
manner as to insure delivery abroad. 

In the absence of any specifications as to packing or other evidence 
to indicate what was expected, the contractor was justified in accept- 
ing the purchase order on the basis that packing would be in the 
manner usually adopted or in general use in the trunk business. 
The unusual requirement of special packing cases for chests was 
apparently not contemplated by either party at the time the con- 
tract was approved. The packing cases were ordered by and de- 
livered to the Government and the charge therefor made by the con- 
tractor does not appear excessive. Payment is accordingly au- 
thorized on the quantum meruit basis as under an informally exe- 
cuted contract. 

Upon review of the settlement, $804 is authorized for allowance 
in the accounts of C. E. Gray. 








EQUALIZATION OF TRANSPORTATION RATES DURING WAR 
EMERGENCY. 


The act of October 6, 1917, 40 Stat., 361, granting to free land-grant railroads 
the same compensation for transportation of Government property and 
troops during the war emergency as payable to the 50 per cent land- 
grant roads, does not affect rates on transportation furnished prior to 
the date of the act under equalization agreements. 


Decision by Comptroller General McCarl, August 25, 1923: 
The San Antonio & Aransas Pass Railway Co., per letter of July 
25, 1923 (file R-1733-HJE), requested reconsideration of decision 
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of this office, July 10, 1923, by which was affirmed settlement Tn—-W- 
708234, April 26, 1923, disallowing its supplemental bills 43601- 
B-C-D-E-F for $274.55 for freight transportation during April, 
1917, in addition to amount paid by Capt. P. G. Mumford per 
voucher 2044, October, 1917. 

The reason for the action of this office was fully set forth in said 
decision. The company contends that under the urgent deficiency 
act of October 6, 1917, 40 Stat., 361, a land-grant deduction of 50 
per cent was established over the former free lines of the Missouri 
Pacific Railroad, retroactive as of April 6, 1917. 

The act of October 6, 1917, merely provided that the land-grant 
railroads therein specified, which included the lines of the Mis- 
souri Pacific Railroad in Arkansas, shall receive the same com- 
pensation for transportation during the existing war emergency of 
property and troops of the United States as may be paid to land- 
grant railroads organized under the land-grant acts of March 3, 
1863, 12 Stat., 772, and of July 27, 1866, 14 Stat., 292. The act of 
1917 provided that it shall not be construed as changing in any other 
way or for any other period of time the rights and duties of the 
land-grant railroads mentioned. This act, therefore, authorized a 
change in the basis of payment for transportation charges from 
and after the date of the act. The Comptroller of the Treasury 
construed the act as authorizing payment to the specific roads em- 
braced in the terms of the act on the basis indicated in the act, 
from the beginning of the war, April 6, 1917, though— 

Said railroads had no legal right to increased compensation for services 
theretofore rendered. Congress, under its power to appropriate public 
moneys for the payment of claims founded upon moral or equitable obligation, 
has in this case authorized payment at the increased rate for all service 
rendered for the Government after the beginning of the war, even though 
prior to the date of the act. 24 Comp Dec., 418. 

Payment made under authority of this construction is not au- 
thority for payment to other roads than those specifically mentioned 
on any other basis than the legal basis effective at the time of serv- 
ice, which was not changed until October 6, 1917. This view was 
also held by the Comptroller of the Treasury, as set forth in his de- 
cision of December 8, 1917, 24 Comp. Dec., 333. 

The claimant company secured this business under its agreement 
for equalization of rates legally effective at the time of the service 
and payment has been made in accordance with said agreement. 
There has been no authority of law to make any payment to said 
company in excess of the legal rate as determined by the law and 
agreement effective at date of service. 

The previous action is aflirmed., 
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PAINTING LEASED PREMISES. 


The leasing of a hospital building to the Government at a nominal rental, the 
lessor to keep the premises in good repair, does not obligate the lessor to 
pay the cost of painting the walls, floors, and ceilings when not necessary 
to keep the building in repair or to restore it to its original condition pre- 
paratory to its restoration to the lessor. 


Decision by Comptroller General McCarl, August 25, 1923. 

Sherwin-Williams Co. requested June 8, 1923, review of settle- 
ment W-618193, dated May 19, 1923, disallowing its claim for $837.70 
for painting materials furnished the United States on May 26, 1922, 
for use in painting the wards in United States Veterans’ Hospital No. 
36, occupied under renewal of lease dated November 1, 1918, between 
the United States and the War Relief Commission of the Benevolent 
and Protective Order of Elks of the United States of America. 
The claim was disallowed on the ground that under the terms of the 
lease the obligation in regard to the painting was that of the lessor. 

The Benevolent and Protective Order of Elks of the United 
States of America erected a hospital in Boston, Mass., and by lease 
dated November 1, 1918, its War Relief Commission, in considera- 
tion of annual rental of $1, demised the premises to the United States 
for the term beginning November 1, 1918, and ending June 30, 1919, 
with privilege of renewals until June 30, 1925, for the treatment of 
disabled soldiers of the World War. The lease contained a pro- 
vision that the— 

* * * lessor shall keep the premises in good repair to the satisfaction 
of the Government officer in charge, but all buildings and other improvements 
fixed to or erected or placed in or upon the said premises by the lessee shall 
be and remain the exclusive property of the lessee, provided, however, that the 
same, unless sold or otherwise disposed of, shall be removed by the lessee 
within 90 days after the said premises are vacated under this lease. 

The United States entered into occupancy of the new hospital and 
remained in continuous possession under successive renewals of lease 
until the close of business on March 31, 1923, when it was vacated 
and the premises returned to the lessor. The Government ordered, 
and claimant delivered, on May 26 and August 11, 1922, floor wax, 
shellac, white lead, linseed oil, turpentine, and other paint and var- 
nish material of the value of $837.70, and same was applied to the 
walls, floors, and woodwork of the hospital. 

The hospital was a new institution when leased and occupied by 
the United States at a nominal rental of $1 a year. The Government 
had been in the occupancy and use of the building for more than 
two years when the painting was done and continued in such occu- 
pancy for approximately 10 months thereafter. The painting was 
not to fit the building for occupancy nor to restore it for return to 
the lessor. See 1 Comp. Gen., 723. It appears to have been for the 
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sole purpose of brightening up the rooms after more than two years 
of use and for its psychological effect upon former soldiers who 
were then, and continued to be, patients of the hospital. Taking 
into consideration also that the rental was nominal, $1, rather than 
income producing to the lessor; that the hospital was new, the paint- 
ing would appear more a matter necessary to the United States than 
a repair to the building required to be done by the lessor, or so in- 
tended by the leasing to the United States. 

Upon review of the settlement $837.70 is certified due claimant. 


ACCOUNTING—DEPOSIT OF FEES BY CLERKS OF DISTRICT COURTS. 


The requirement in the act of February 26, 1919, 40 Stat., 1182, that clerks 
of district courts shall deposit to the credit of the Treasurer the total of 
the fees and emoluments collected by them immediately upon receipt of 
notice from the accounting officers of the amount due, or within 10 days 
thereafter, does not prohibit the deposit of such fees and emoluments be- 
fore receipt of notice from the accounting oflicers. No objection will be 
made to the deposit of such fees and emoluments by the clerks of the dis- 
trict courts at the time their quarterly accounts are rendered. 


Comptroller General McCarl to the Attorney General, August 25, 1923: 
There has been received your letter of August 13, 1923, as follows: 


The act approved February 26, 1919 (40 Stat., 1182), providing for the fix- 
ing of salaries of clerks of the United States district courts and for other 
purposes, reads in part as follows: 

“Sec. 9. That the clerk of every district court, except the clerks of the dis- 
trict courts of Alaska, shall account quarterly for all the fees and emoluments 
earned during the quarter last preceding such accounting, except where the 
person requiring the services is relieved by law from prepayment of fees and 
costs, and for all fees and emoluments received within the quarter which had 
been earned prior thereto. Such accounting shall be in writing and shall be 
made to the Attorney General, and in such form as he may prescribe, on the 
first days of January, April, July, and October in each year, or within twenty 
days thereafter, and shall include all moneys received in connection with the 
admission of attorneys to practice in the court, all that portion retained by 
the clerk of moneys received for services in naturalization proceedings in 
whatever capacity rendered, and all other amounts received for services in 
any way connected with the clerk’s office. Such accounts shall be made in 
duplicate and be verified by the oath of the officer making them. The Attorney 
General shall cause each such return or account to be carefully examined by 
the proper officer of the Department of Justice and shall approve the same as 
he may deem just and proper and shall transmit it with his approval to the 
Auditor for the State and Other Departments, by whom an account shall be 
stated against the officer rendering such return or account. Immediately 
upon receipt of notice from the auditor, or within ten days thereafter, the 
clerk shall deposit to the credit of the Treasurer of the .United States the 
amount so stated against him.” 

It has been suggested to the department that the delay incident to the receipt 
of such notice from the auditor creates confusion in certain of the clerk’s offices. 
A letter from B. C. Miller, clerk, United States District Court for the Northern 
District of Ohio, on this subject, reads, in part, as follows: 

“My deputy in charge of the bookkeeping finds that because of the delay 
in the approval of the accounts, the account of the quarter ending March 31, 
1923, having been settled only on July 23, 1923, it is necessary for her to 
carry the actual pencil balance in each case, deducting the reported fees, in 
order to determine the amount that each litigant has on deposit for costs, and 
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avoid a situation where the deposits would not be sufficient to cover the costs. 
If we are permitted to deposit these funds to the credit of the Treasurer of the 
United States, E. and O. E., immediately upon forwarding our quarterly ac- 
count, it will not only make our balance in each case (subject to correction) 
the actual balance, but will also place in the hands of the Government the earn- 
ings of all the clerks three or more months ahead of the time that it is now 
received by the Government.” 

The auditing of these returns, as at present rendered, consists merely of 
verifying totals. The act above mentioned does not specifically require that the 
notice from the auditor shall be given after the return has been audited, 
and if, in your judgment, it is susceptible of the construction that a general 
notice may be given for the deposit of all such moneys upon the rendition of 
the returns, it is believed that the situation would be cleared so far as the 
clerks are concerned and that the Government would enjoy the use of many 
thousands of dollars many months before such moneys are now deposited. 

Your decision is, therefore, respectfully requested as to whether such de- 
posits may be made by the clerks at the time of the rendition of their returns. 


There appears to be no legal objection to the promulgation of a 
general notice to clerks of the district courts to deposit all fees and 
emoluments collected by them during a given quarter at the time 
of the rendition of their accounts. The direction of the statute that 
the deposit shall be made immediately upon receipt of notice from 
the auditor, or within 10 days thereafter, may be considered rather 
as a final condition upon so doing than a prohibition upon depositing 
before notice. 


ASSISTANT POSTMASTERS AT THIRD-CLASS POST OFFICES. 


The employment of assistant postmasters at $900 per annum in certain third- 
class post offices, authorized by the act of June 5, 1920, 41 Stat., 1052, 
is in addition to the additional clerical help also provided for by said act. 


Comptroller General McCarl to the Postmaster General, August 27, 1923: 
I have your letter of August 13, 1923, requesting decision of a 
question presented as follows: 


Your opinion is desired as to the proper interpretation of the paragraph 
in the act of June 5, 1920, 41 Sta., 1052, readjusting the salaries and com- 
pensation of postmasters and employees in the Postal Service, which relates to 
the allowance to third-class post offices to cover the cost of clerical services, 
which reads as follows: 

“That no allowance to third-class post offices to cover the cost of clerical 
services in excess of $450 shall be made where the salary of the postmaster is 
$1,000, $1,100, or $1,200; nor in excess of $600 where the salary of the post- 
muster is $1,300, $1,400, or $1,500; nor in excess of $700 where the salary 
of the postmaster is $1,600, $1,700, or $1,800; nor in excess of $900 where the 
salary of the postmaster is $1,900, or $2,000; nor in excess of $1,200 where 
the salary of the postmaster is $2,100 or $2,200: Provided, That the Postmaster 
General may in the disbursement of the appropriation for this purpose and 
within its limitation provide for the employment at a maximum salary of 
$900 per annum of assistant postmasters at post offices of the third-class 
where the salary of the postmaster is $2,100 or $2,200 per annum.” 

The question under consideration is whether the limit of clerical assistance 
which the Postmaster General may authorize at third-class post offices where 
the salary of the postmaster is $2,100, or $2,200, is $1,200, or whether an 
assistant postmaster at a maximum salary of $900 may be authorized in ad- 
dition to an allowance for clerical services of $1,200 if conditions warrant 
such action. 
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The salaries of postmasters of the third class are graded from 


$1,000 to $2,200 per annum according to the amount of business 
transacted as indicated by the amount of gross postal receipts. See 


act of June 5, 1920, 41 Stat., 1045. As a material increase in postal 
receipts would necessarily require additional clerical services, the 
provision quoted in your letter prescribed varying allowances for 
clerical services according to the relative importance of the offices. 
The maximum allowance of $1,200 for clerical services is authorized 
only for offices in which the postal receipts amount to $6,000 but less 
than $8,000 per annum. 

If the assistant postmasters authorized to be employed in third- 
class post offices are to be paid from the allowance of $1,200 for 
clerical services then the proviso relative to their employment is 
restrictive rather than permissive. I do not think that such was its 
intent or purpose. That said proviso contemplated payment of an 
assistant postmaster in addition to the clerical services to be paid for 
from the allowance of $1,200 is indicated by the provision to the 
effect that said assistant postmasters are to be paid from the lump 
sum appropriation for “ allowances to third-class post offices to cover 
the cost of clerical services.” See act of February 14, 1923, 42 
Stat., 1251. This provision would not have been necessary if it 
had been intended that the assistant postmaster should be paid from 
the allowance of $1,200. 

I think the purpose and effect of the law in question is to au- 
thorize—subject to the conditions and limitations imposed—the em- 
ployment of an assistant postmaster in the offices mentioned in ad- 
dition to the clerical services specifically provided for said offices. 
The question presented is answered accordingly. 


TRANSPORTATION—MILITARY ARRANGEMENT AND LAND 
GRANT—NAVAL RESERVE FORCE. 


The transportation of members of the Naval Reserve Force to and from active 
service for training or other duty ordered by the Secretary of the 
Navy is subject to land-grant and military arrangement deductions au- 
thorized for troops of the United States. 


Decision by Comptroller General McCarl, August 27, 1923: 

The Minneapolis, St. Paul & Sault Ste. Marie Railway Co. ap- 
plied per letter of May 16, 1923, for review of settlement Tn-N- 
90404, February 28, 1923, by which was disallowed its bill TAG- 
344-A for $620.80 claimed in addition to amount paid by Com- 
mander C. G. Mayo per voucher 4856, first quarter, 1923, for trans- 
portation May 22, 1922, per request N-1685131, dated April 14, 1922, 
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from Duluth, Minn., to Portsmouth, N. H., of 128 men of the Naval 
Reserve Force for active duty for training on the U.S. S. Paducah. 

The company presented its bill in the sum of $6,854.40 on the basis 
of a per capita fare of $53.55. The gross fare was reduced in pay- 
ment to $52.05, making a reduction in the bill on said account of 
$192; a deduction was made on account of land grant of $2.76 per 
capita; a total of $353.28; a deduction of 3 per cent allowance under 
the military arrangement was made of $1.22 per capita, a total of 
$156.16, making an aggregate reduction of $701.44 from the bill as 
originally presented. 

The company thereupon presented a claim for an additional 
allowance of $620.80, based on a gross per capita fare of $52.92 which 
it contended was not subject to land-grant or other deduction. This 
claim was disallowed in accordance with decisions of this office dated 
November 28, 1921, and January 28, 1922. 1 Comp. Gen., 289, 395. 

Contention is made that the deductions on account of land grant 
and under the military arrangement are not applicable to this 
service for the reason that the service was furnished at a time when 
the United States was not at war with any other nation, nor was 
there in existence at that time any emergency such as authorized, 
ordering the members of the Naval Reserve Force into active service 
as contemplated in the act of August 29, 1916, 39 Stat., 587, estab- 
lishing the Naval Reserve Force; and furthermore, that under the 
enlistment contract these men were under no obligation to perform 
the service contemplated, which is purely voluntary and without 
pay, and that the status of the men with respect to the application 
of the land-grant laws was not different from any civilian crew which 
the Navy Department might have engaged for the purpose, and that 
their travel to and from places of embarkation and debarkation for 
training purposes is not travel of “ troops of the United States.” 

These men were enlisted as naval reserves in accordance with the 
act of August 29, 1916, 39 Stat., 587, which provided for enrolling 
citizens of the United States in the Naval Reserve Force under regu 
lations prescribed by the Secretary of the Navy. The members of 
the Naval Reserve Force are required to take the oath of allegiance 
to the United States and obligate themselves to serve in the Navy 
in time of war or during the existence of a national emergency de 
clared by the President and thereupon are subject to orders for such 
service. The act further provides that such reserves may, upon 
application, be assigned to active service in the Navy for such 
periods of instruction and training as may enable them to qualify 
for and be confirmed in the grade, rank, or rating to which assigned 
when first enrolled; that they shall be subject to the laws, regula 
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tions, and orders for the government of the regular Navy during 
such time as they may by law be required to serve in the Navy in 
accordance with their obligations and when on active service at 
their own request and when employed in authorized travel to and 
from such active service in the Navy, and that when so employed 
they shall be entitled to the same pay, allowances, gratuities, and 
other emoluments as officers and enlisted men of the naval service 
on active duty of corresponding rank or rating and of the same 
length of service. 

The act of July 1, 1918, 40 Stat., 711, provides: 

That in time of peace the Secretary of the Navy is authorized, in his discre- 
tion, to order any member of the Naval Reserve Force, with his consent, who 
has been confirmed in his rank, grade, or rating, to perform any duty afloat 
for any period of time for which his services may be required. 

Members of the Naval Reserve Force may therefore be in active 
service for training or for duty ordered by the Secretary of the Navy 
and the transportation required by and paid for by the United States 
in connection therewith is travel to or from active service or while 
in active service. The travel is therefore subject to the land grant 
and other deductions authorized for troops of the United States. 

The travel in the case under consideration was authorized by the 
Navy Department in connection with the recall of reservists of 
enlisted ratings to active duty for training on the U. S. S. Paducah 
on or about May 21, 1922, for a period of 30 days. The payment 
for this travel, therefore, can not be in excess of authorized military 
rates. The settlement is affirmed. 


PURCHASE OF AUTOMOBILES FROM CUSTOMS COLLECTIONS IN 
PORTO RICO. 


The authority in the act of April 12, 1900, 31 Stat., 78, to pay the expenses 
of collecting the duties and taxes for Porto Rico out of the collections, 
does not constitute such collections moneys appropriated by Congress within 
the meaning of the act of July 16, 1914, 38 Stat., 508, and the restriction 
in the latter act on the use of appropriations for the purchase of auto- 
mobiles does not apply thereto. 
Decision by Comptroller General McCarl, August 28, 1923: 
The Secretary of the Treasury applied August 2, 1923, for review 
of settlement C-202-Tc, dated July 13, 1923, in which was disal- 
lowed $1,727.66 in the accounts of H. L. Moore, collector of cus- 
toms, district No. 49, San Juan, P. R., being the total of payments 
made by him for the purchase and repair of automobiles. The dis- 
allowance was on the ground that there was no legislative authority 
for the purchase and maintenance of automobiles, and therefore the 
payments were in violation of the act of July 16, 1914, 38 Stat., 508. 
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The act of April 12, 1900, 31 Stat., 78, authorizes the expenses of 
collecting the duties and taxes for Porto Rico to be paid out of the 
collections. This is not such an appropriation as is within the 
meaning of the act of July 16, 1914. Decision of February 18, 
1918, 84 MS. Comp Dec., 580. 

It appears that the Secretary of the Treasury has authorized the 
purchase of automobiles as a necessary expense of collection of the 
duties and taxes in Porto Rico. Upon review of the settlement 
$1,727.66 is certified for credit in the accounts of the collector. 


TRANSPORTATION OF DEPENDENTS—INFANT CHILD AND MOTHER 
OF OFFICER OF THE ARMY. 


Officers of the Army when changing station are not entitled to reimbursement 
for any amount by reason of the transportation of their children of such 
age as to require no railroad ticket when traveling in care of an adult. 

In order to be entitled to reimbursement for the transportation of a dependent 
mother on change of station officers of the Army must submit evidence 
that the mother resides with the officer as a member of his household 
and also evidence of dependency of the mother to the same extent as re- 
quired when claiming rental or subsistence allowances by reason of a de- 
pendent mother. 


Decision by Comptroller General McCarl, August 29, 1923: 

D. W. Colhoun, captain, Field Artillery, requested May 23, 1923, 
review of settlements No. W-886736, February 6, 1923, and April 26, 
1923, disallowing, respectively, his claim for reimbursement of the 
cost of transporting his 18-months-old child and the cost of trans- 
porting his mother from Camp Lewis, Wash., to Baltimore, Md., 
incident to his change of station between the two places under orders 
dated November 22, 1922. The claim is asserted under section 12 of 
the act of May 18, 1920, 41 Stat., 604, as amended by the act of June 
10, 1922, 42 Stat., 631. 

The claims cover the same services, the first claim being for one- 
half the cost’ of transportation and all of the sleeping-car fare of the 
mother traveling in charge of the child. This claim was disallowed, 
as railroads make no charge for transporting a child of such an age 
traveling in care of an adult, and no expense was, in fact, incurred 
for the transportation of the child. 27 Comp. Dec., 1042. Claim was 
then filed for reimbursement of the cost of transporting the depend- 
ent mother from the old to the new station. 

Section 12 of the act of May 18, 1920, provides, in part: 

That hereafter when any commissioned officer, * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 


for the transportation of the Army * * *_ to his new station for the wife 
and dependent child or children: * * *%, 
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Section 4 of the act of June 10, 1922, 42 Stat., 627, provides: 


That the term “ dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the mother of the officer 
provided she is in fact dependent on him for her chief support. 

Section 12, a succeeding section of the same act, contains a para- 
graph as follows: 

In lieu of the transportation in kind authorized by section 12 of an Act en- 
titled “An Act to increase the efficiency of the commissioned and enlisted per- 
sonnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section 4 of this Act. 

It seems to have been the purpose of section 4 to authorize for a 
mother in fact dependent on an officer-son for her chief support the 
same allowances granted to officers having a wife and (or) unmarried 
children under 21 years of age. That is, their obligations are simi- 
lar, and the purpose of the statute is to relieve officers of some of 
the expenses of their dependents which arise solely because of Army 
service. The quoted paragraph of section 12 describes the trans- 
portation authorized by the act of May 18, 1920, as that “to be fur- 
nished by the United States for dependents.” The last sentence of 
the paragraph apparently meets the limitations of decisions of the 
Comptroller of the Treasury defining dependent children as un- 
married children of the officer under 18 years of age. 

The evidence required to establish the dependency of a mother 
in connection with the increased rental and subsistence allowance 
must be submitted, and, in addition, where transportation is claimed 
for a dependent mother, evidence must be submitted showing that 
the mother resides with the officer as a member of his household. If 
this latter condition does not exist, there is no necessity for her to 
travel when the officer is required to make a permanent change of 
station, and transportation at the expense of the United States for 
travel, not a necessary incident of the permanent change of station 
of the officer, is not authorized. 

In this case the officer has furnished evidence that his mother re- 
sides with him as a member of his household. He has not, however, 
furnished proof of her dependence on him as required for rental and 
subsistence allowance. The action heretofore taken will for the 
present be sustained, but the claim will be for further consideration 
if and when the officer files proof showing the required state of de- 
pendence to exist. 
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MEDICAL TREATMENT AND TRANSPORTATION OF REMAINS—EM- 
PLOYEES OF THE FOREST SERVICE. 


The remoteness of the place of employment of forest rangers, guards, and 
other regular employees of the Forest Service does not of itself constitute 
their duties “ hazardous work ” within the meaning of the act of February 
26, 1923, 42 Stat., 1303, and the appropriation made by that act is 
accordingly not available for the expenses incident to medical treatment 
of employees at remote places, or for the removal of the remains of em- 
ployees dying at remote places, except where necessary as a sanitary 
measure, 


Comptroller General McCarl to the Secretary of Agriculture, August 29, 1923: 

I have your leter of August 3, 1923, requesting decision of the 
question whether the appropriation in the act of February 26, 1923, 
42 Stat., 1303, is available for emergency medical treatment, and 
other expenses in connection therewith, furnished officers and em- 
ployees of the Forest Service employed in remote localities, and for 
cost of removing the remains of deceased employees, whose death was 
not the result of injuries received in the course of employment, from 
remote places to the nearest place where the body can be prepared 
for burial or turned over to the family. 

You cite one example of expenses incurred in connection with the 
medical treatment of an employee, as follows: 

A recent instance is illustrative of this phase of the question: Forest Ranger 
Adair became seriously ill at a ranger station 100 miles from Heber, Utah, his 
official station and home; Heber was approximately the nearest place at which 
medical attention could be obtained; Forest Ranger Ostler transported Adair 
to Heber in his personally owned automobile that was being used in official 


work, incurring some expenses for subsistence, and claimed reimbursement for 
the use of his automobile at the rate of 7 cents per mile. 


It is understood that your statement does not relate to cases coming 
under the employees’ compensation act, but to cases of sickness and 
injury not the result of Government employment. 

The appropriation act of February 26, 1928, 42 Stat., 1303, is as 
follows: 


* * * | and for medical supplies and services and other assistance neces- 


sary for the immediate relief of artisans, laborers and other employees engaged 
in any hazardous work under the Forest Service; * * *. 

The well-settled rule has long been that the cost of medical treat- 
ment for civilian employees generally is not a proper charge against 
Government funds in the absence of specific statutory authority or 
legal contract of employment pursuant to statutory authority. This 
rule has been based on the theory that medical treatment is normally 
un expense personal to the employee and an act of Congress is 
clearly necessary to obligate Government funds. Various acts have 
been passed thus obligating Government funds, one of which is the 
act in question. It is only for determination to what class of em- 
ployees of the Forest Service the act applies. 
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Remoteness of the locality of employment appears to be the con- 
trolling element of the employees’ status which has been advanced by 
you for consideration. This is not a condition expressed by the 
statute in question, which relates solely to employees “ engaged in any 
hazardous work under the Forest Service.” The usual and routine 
work of forest rangers, guards, and other regular employees working 
at remote places is not “hazardous work” in the ordinary sense, 
and there is nothing to indicate that the act contemplates any other 
work than could be classed as “ hazardous” in the sense that term 
is ordinarily used, such as fire fighters. ‘ 

Accordingly, it must be held that there is no authority under the 
uct in question for the payment of medical treatment and expenses 
in connection therewith by Forest Service employees working at 
remote places whose work is not clearly of a hazardous character. 
Any expenses incident to such treatment necessary to be performed as 
an humanitarian measure in an emergency constitutes a charge 
against the employee or his estate in case of his death. 

The act of June 7, 1897, 30 Stat., 86, provides as follows: 

* * * Provided, That hereafter the heads of departments shall not 
authorize any expenditure in connection with transportation of remains of 
deceased employees except when otherwise specifically provided by law. 

This law is clear and is still in full force and effect. The prohi- 
bition therein contained would prevent the use of the appropriation in 
question for the transportation of remains of Forest Service em- 
ployees from remote localities to places where the bodies can be 
prepared for burial, except as a sanitary measure and to protect the 
health of other employees. 2 Comp. Dec., 347; 11 id., 789; 14 id., 
542. 

In view of your belief that such medical services are a need in 
the administration of the national forests, it is regretted that exist- 
ing law precludes an affirmative decision upon your submission. 
The matter, however, is one for your submission to Congress for 
its consideration. 





MILITARY LEAVE—SUBSTITUTE RAILWAY POSTAL CLERKS AT- 
TENDING RESERVE OFFICERS’ TRAINING CAMPS OR NATIONAL 
GUARD TRAINING CAMPS. 





Substitute railway postal employees are not entitled to leave of absence with 
pay for the purpose of attending Reserve Officers’ Training Camps or 
National Guard Training Camps. 


Comptroller General McCarl to the Postmaster General, August 30, 1923: 
I have your letter of August 2, 1923, as follows: 


The department has been requested by Substitute Railway Postal Clerk 
William A. Hazlett to grant him leave of absence with pay while attending 
Reserve Officers’ Training Camp. 

Substitute railway postal employees have heretofore been denied leave with 
pay when attending training camps, either Reserve Officers’ or National 
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Guard. The department’s decision was based upon the fact that substitutes 
were not entitled to annual or sick leave with pay, and hence could not logically 
be entitled to any other kind of leave with pay. In this latter connection your 
attention is invited to your decision of May 29, 1923. 

Your decision is requested as to whether or not substitute postal employees 
should be granted leave of absence with pay while attending Reserve Officers’ 
or National Guard training camps. 


Section 80 of the act of June 3, 1916, 39 Stat., 203, provides: 


Leaves of absence for certain Government employees.—All officers and 
employees of the United States and of the District of Columbia who shall be 
members of the National Guard shall be entitled to leave of absence from 
their respective duties, without loss of pay, time or efficiency rating, on all 
days during which they shall be engaged in field or coast-defense training 
ordered or authorized under the provisions of this Act. 


The act of May 12, 1917, 40 Stat., 72, provides: 


That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be en- 
titled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to 
duty with troops or at field exercises, or for instructions, for periods not to 
exceed fifteen days in any one calendar year. 


I concur in the interpretation placed by the Post Office Depart- 
ment upon these two provisions. The reasons given in the decision 
of May 29, 1923, 2 Comp. Gen., 782, for holding that substitute em- 
ployees are not entitled to annual or sick leave apply with equal 
force to the leave provided for under the statutes hereinbefore 
quoted and which is usually termed military leave. When the 


terms of an employment are such that continuous service and con- 
tinuous pay are not contemplated there can be no occasion for the 
granting of leave with pay and it must be assumed that the law 
was not intended to provide for leave with pay in such cases. The 
nature of a substitute employee’s employment is such as to preclude 
the view that the provision of law relative to military leave is 
applicable in such a case. 
The question presented is answered in the negative. 


OVERTIME AND DEFICIENCY IN HOURS OF SERVICE—RAILWAY 
POSTAL CLERKS. 


The accumulation of deficiencies and overtime’ in hours of service of railway 
postal clerks may be limited to fiscal years and any deficiency remaining 
at the end of the fiscal year treated as closed and a new account of defi- 
ciency and overtime begun with each succeeding year; such deficiency and 
overtime account may also be closed and a new account opened upon the 
transfer of the employee to another branch of the Postal Service, or when 
transferred to another distinct class of service within the Railway Mail 
Service. 1 Comp. Gen., 496, and 2 Comp. Gen., 440, modified. 


Comptroller General McCarl to the Postmaster General, August 31, 1923: 
I have received your letter of June 2, 1923, stating the difficulties 
that are being experienced in the administration of the Railway 














114 DECISIONS OF THE COMPTROLLER GENERAL, 


Mail Service with reference to deficiency in time of employees, it 
being impossible to arrange the work so that each employee will be 
required to perform the same hours and minutes of service. You 


request decision on questions presented as follows: 


First. Will it be permissible to cancel the deficiency of a clerk engaged in 
road service at the close of the quarter? 


Second. Will it be permissible to cancel any deficiency charged against a 
road clerk if transferred to another branch of the postal service or when 
transferred to another distinct class of service within the Railway Mail Serv- 
ice, such as duty in an office, terminal, or transfer service? 


The act of June 5, 1920, 41 Stat., 1051, provides: 


Service of clerks shall be based on an average of not exceeding eight hours 
daily for three hundred and six days per annum, including proper allowance 
for all service required on lay-off periods. Clerks required to perform service 
in excess of eight hours daily, as herein provided, shall be paid in cash at the 


annual rate of pay or granted compensatory time at their option for such 
overtime, 


The matter of procedure of overtime and deficiency was considered 
by this office, decision of March 11, 1922, 1 Comp. Gen., 496, and it 
was there determined that if there was a deficiency at the end of 
any month such deficiency must be carried forward and payment 
for overtime is authorized only when the accrued overtime exceeds 
an accrued deficiency. Subsequently the question was submitted 
whether the deficiency in time remaining at the end of a fiscal year 
as an off-set against overtime may be dropped and the employee 
allowed pay for overtime accruing during one fiscal year notwith- 
standing the deficiency for the preceding fiscal year. There ap- 
peared no reason for dropping accrued deficiencies at the end of a 
fiscal year or any other period. 2 Comp Gen., 440. 

The matter appears as now presented in the light of impractica- 
bility of operation in view of the fact that the deficiencies in time 
will be charged against the employee for an indefinite period and 
thus where it becomes necessary for him to work overtime it pro- 
duces an unsatisfactory condition, there being an impossibility of 
working off the deficiencies by overtime within a reasonable time if 
the accumulation of deficiencies is permitted to run indefinitely. 
The reason for the indefinite running of deficiencies to be liquidated 
through overtime lies in that the employee apparently has received 
the benefit of the lesser time of work which gave rise to the de- 
ficiency. It is, however, not a matter within the control of the em- 
ployee but due to the peculiarities of the service, as set forth by you. 
There is no strict legal proposition requiring the accumulations for 
indefinite periods and I believe the intent of the law will be met and 
the matter be placed on a more practicable basis by adopting the 
rule which maintains in the uses of appropriations of their being 
limited to fiscal years and that therefore the accumulation of deficien- 
cies and overtime and the final balance thereunder may be made 
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the matter of fiscal year so that if at the end of a particular fiscal 
year there be a deficiency of time it need not be carried forward but 
the account may then be treated as closed and a new account of de- 
ficiency and overtime begun with each succeeding fiscal year. 

I would also answer affirmatively the second question, that upon 
transfer of the employee to another branch of the Postal Service or 
when transferred to another distinct class of service within the Rail- 
way Mail Service the account of overtime and deficiency should be 
adjusted and either paid, if the balance be in favor of overtime, or 
treated as closed, if the balance be a deficiency. 


CONSULAR SERVICE—REFUND OF VISE FEES. 


The fee required by the act of June 4, 1920, 41 Stat., 750, to be collected for the 
visé of the passport of an alien is for both a service and a privilege and 
may not be refunded when the service is properly performed and the 
privilege is granted notwithstanding the intervening death of the alien 
prevents the benefit of the one or the use of the other. 


Comptroller General McCarl to the Secretary of State, September 4, 1923: 

There has been received your letter of August 6, 1923, with in- 
closures, requesting decision whether you are authorized to direct 
refund of the fees collected pursuant to section 2 of the act of 
June 4, 1920, 41 Stat., 750, by an American consular officer for the 
visé of the passport of an alien who was unable to make use of the 
passport by reason of his accidental death while in transit to a port 
of embarkation for the United States. The question appears to 
have arisen in connection with the application of Johannes Ruf to 
the American consul at Stuttgart, Germany, for refund of $9 paid 
for a visé April 25, 1923, of the passport of his son Julius Ruf, a 
citizen of Germany who died May 16, 1923, as the result of a rail- 
way accident at Rottenberg while on his way to a port of embarka- 
tion for this country. 

The act of June 4, 1920, 41 Stat., 750, pfovides that: 

From and after the Ist day of July, 1920, there shall be collected and paid 
into the Treasury of the United States quarterly a fee of $1 for executing each 


application of an alien for a vise and $9 for each vise of the passport of an 
aliens, *; *, %. 


The visé fees when collected are not usually covered into the 
Treasury as miscellaneous receipts but are utilized as they accumu- 
late for legitimate expenditures instead of drawing appropriated 
moneys from the Treasury, the procedure then being to report the 
sum and source of all such receipts upon the account current, as col- 
lections of the various classes, and record the expenditures in terms 
of available appropriations, and quarterly, upon statement of the 
account, the proper amount of miscellaneous receipts found col- 
lected, to be covered into the general fund of the Treasury to the ex- 
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tent so used, is directed to be debited to the appropriation charge- 
able with the adjudicated expenditures and credited to the general 
fund of the Treasury. As the procedure is a continuous one, the 
operation constitutes as to the collections and the appropriations 
an open account subject to lawful adjustment upon proper cause 
arising at intervals. 

It has been held that the fees collected for visés may be refunded 
if improperly collected as a result of the fault or negligence of 
officers or employees of the consulates and this on the principle that 
the fee exacted is for both a service and a privilege and that the 
United States should not retain the fee when through fault of its 
officers the service is defective, with consequent failure of the 
privilege. It has also been held that the fee cannot be refunded 
when through the fault, negligence or accident of the alien the pass- 
port is lost or otherwise no use is made of the visé, and this on the 
principle that the service was properly rendered and the privilege 
conferred, the United States not being responsible for the failure 
to benefit by the one or to use the other. The question presented is 
governed by the principle last stated. The service was properly 
rendered and the privilege conferred. The United States was not 
responsible for the failure of the alien to benefit therefrom. See 
1 Comp. Gen., 267. 

Your question is answered in the negative. 


ANNUAL AND MILITARY LEAVE—LIMITATION. 


An employee of the United States Tariff Commission having had 15 days’ 

military leave as a member of the Officers’ Reserve Corps is not entitled 
to receive his civilian salary, with annual leave, while performing a 
second period of military service in the same calendar year if the annual 
rates of the civilian salary and military pay for such second period of 
military service exceed $2,000 in the aggregate. 


Comptroller General McCarl to the Chairman, United States Tariff Commis- 
sion, September 5, 1923: 


There has been received your letter of August 13, 1923, requesting 
decision of a question presented, as follows: 


I have the honor to request an advance decision as to whether the Tariff 
Commission is authorized to allow annual leave to an employee while he was 
attending, under an order of the War Department, an army training camp as 
a member of the Officers’ Reserve Corps. s 

Lieutenant Colonel George Byers, a member of the Tariff Commission with 
salary at the rate of $3,000 per annum, is also a member of Officers’ Reserve 
Corps, and was ordered under date of July 6 to active duty for training at 
Camp Knox, Ky., under act of June 3, 1916 (39 Stat. 191). 

It should be pointed out that Colonel Byers was granted fifteen days’ 
military leave in January of this year while attending a course of instruction 
at the Army War College under proper authority for which service he re- 
ceived the pay of his rank as well as his pay as a member of the staff of 
the commission, in accordance with your decision of February 28, 1923. It 
seems clear that military leave additional to the fifteen days already allowed 
during this calendar year can not be granted but the right of the commission 
to grant annua! leave to one performing the second term of military service 
in the same calendar year is not free from doubt, in view of the act of May 
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10, 1916. Copy of the order to military service in the case is transmitted 
herewith. 

The act of May 12, 1917, 40 Stat., 72, authorizes leave of absence 
for members of the Officers’ Reserve Corps for a period of 15 days 
in any one calendar year without loss of pay, time, or efficiency 
rating while ordered to duty with troops or at field exercises, or for 
instructions. 

The two positions would appear to be compatible and payment 
would be authorized provided the combined pay of the civil and 
military positions did not exceed $2,000 per annum. If it does 
exceed $2,000 per annum, or $5.555 per day, payment of any com- 
pensation as a civilian officer or employee is prohibited under the 
provisions of section 6 of the act of May 10, 1916, as amended by the 
act of August 29, 1916, 39 Stat., 120, 582, which reads: 

That unless otherwise especially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men of the Army, Navy, Marine Corps. or Coast Guard, or to officers and 


enlisted men of the Organized Militia and Naval Militia in the several States, 
Territories, and the District of Columbia. 


No exception from the operation of this act is made with reference 
to members of the Officers’ Reserve Corps. The only payments in 
excess of $2,000, “otherwise specially authorized by law,” are for 
not exceeding 15 days per year during which such officers are 
ordered to duty with troops or at field exercises, or for instruction 
under the provisions of the act of May 12, 1917, supra. See 1 Comp. 
Gen., 544. 

You are accordingly advised that, as the civilian salary of Lieut. 
Col. George Byers is $3,000 per annum, he may not be granted 
annual leave with pay while serving on active duty for training in 
the Officers’ Reserve Corps, and such service would have to be under 
leave without pay. 


INDEFINITE CONTRACTS—LIABILITY OF UNITED STATES FOR 
DAMAGES. 


The execution of a contract with a railroad company, which proposes to make 
the Government liable for any and all damages to the property of the rail- 
road company arising from accident or injury thereto by reason of the op- 
eration of a speeder by the Forest Service on the tracks of the company, 
is in violation of the act of March 8, 1905, amending section 3679, Revised 
Statutes, as involving the payment of an indefinite and uncertain sum that 
may exceed the appropriation available. 

Where the only consideration passing to a railroad company under an agree- 
ment to permit the use of its tracks for the operation of a speeder is a 
stipulation that the Government will reimburse the company for all dam- 
ages resulting therefrom, reimbursement in case of actual damage is lim- 
ited to not exceeding what would constitute a reasonable rental for the use 
of tracks in question, 


Decision of Comptroller General McCarl, September 5, 1923: 
By letter dated May 16, 1923, the Secretary of Agriculture re- 
quested review of settlement No. 33043, dated January 18, 1923, dis- 
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allowing the claim of the Colorado, Wyoming & Eastern Railway Co. 
for $5.42, the cost of repairing the damage to its track resulting from 
the explosion and burning of a Government forest speeder while it 
was being operated over the claimant’s road in the following cir- 
cumstances: 

Permission was sought and granted to operate the speeder on the tracks of 
the railway company. An understanding was entered into between represent- 
atives of the Forest Service and of the railroad whereby the railroad was to 
grant the free use of their right of way for the purpose of operating the forest 
service speeder, the Forest Service through its representative agreeing to re- 
imburse the railroad company for any damage done to the railroad track by 
reason of its operation over its right of way of the speeder; in other words, 


agreed to return to the railroad company the right of way in as good condition 
as when loaned to the Forest Service. 


While en route the speeder burned, destroying five crossties, the 
replacement of which cost $5.42. 

In so far as the agreement between the Forest Service and the 
railway company attempted to impose an unlimited liability on 
the United States for any damage done to the railroad track by the 
operation of the speeder over it, it is null and void; for— 

Under the act of March 3, 1905, 33 Stat., 1257, amending section 3679 of 
the Revised Statutes, no officer of the Government has a right to make a 
contract on its behalf involving the payment of an indefinite and uncertain 
sum that may exceed the appropriation, and which is not capable of definite 
ascertainment by the terms of the contract, but is wholly dependent upon 


the happening of some contingency the consequence of which can not be defined 
by the contract. 15 Comp. Dec., 407. 


However by the act of March 4, 1913, 37 Stat., 843— 
* * * the Secretary of Agriculture is authorized to reimburse owners of 
horses, vehicles, and other equipment lost, damaged or destroyed while being 
used for necessary firefighting, trail, or official business, such reimbursement 


to be made from any available funds in the appropriation to which the hire 
of such equipment is properly chargeable. 


While the only consideration for the use of the claimant’s track 
was the promise by the representative of the Forest Service that 
reimbursement would be made for any damage done, the permission 
to use such track was not a voluntary service, since the Government 
sought permission to use it, and that case is to be distinguished from 
that in 21 Comp. Dec., 153, where employees of the Government 
furnished wagons on their own initiative and were denied reim- 
bursement for damages thereto because the furnishing of such 
wagons was a voluntary action on their part. 

The act of 1913 relates to reimbursement of owners of “horses, 
vehicles and other equipment.” Whether the railroad now in ques- 
tion may be classed as equipment is unnecessary to determine. The 
better procedure for the administrative department would have been 
to agree upon a reasonable charge for the use of claimant’s track 
rather than the informal agreement to be liable for damages result- 
ing from its use. 
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Upon review there is certified as due the claimant the sum of 
$5.42. 


TEMPORARY EMPLOYEES OVER AGE FOR RETIREMENT. 


Persons who have passed the age for retirement fixed by the act of May 22, 
1920, 41 Stat., 614, may not lawfully be employed in temporary positions 


required to be filled in accordance with the civil service laws and regula- 
tions. 


— General McCarl to the Secretary of the Interior, September 6, 
23: 


I have your request of July 31, 1923, for decision whether one 
Washington Bradburn may lawfully be employed as coach painter 
at St. Elizabeths Hospital under temporary appointment, he having 
passed the age of retirement of civil service employees set by the act 
of May 22, 1920, 41 Stat., 614. 

It is stated that the Civil Service Commission had no register of 
eligibles for coach painter and Mr. Bradburn is the only applicant 
for the place. A temporary employee is not entitled to retirement 
and his salary is not subject to deduction on account of the retire- 
ment fund. 

Section 6 of the retirement act provides that “all employees to 
whom this act applies” shall, on arriving -at retirement age, be 
automatically separated from the service, and it is settled that no 
person beyond retirement age may be appointed or reappointed to 
a position within the scope of the act. The former Comptroller of 
the Treasury held that temporary employees are employees to whom 
the act applies. 27 Comp. Dec., 858. 

Apparently the comptroller rested his decision upon the conclu- 
sion that the retirement act applies to all employees in the classified 
service, using that term in its broadest sense as covering all em- 
ployees, permanent and temporary, who are not specially excepted 
from the operation of the act. 

The Attorney General has rendered an opinion that the civil serv- 
ice retirement act applies to “all employees in the classified civil 
service of the United States,” and that “ where a statute creates a posi- 
tion in the executive civil service, appointments to which are not 
subject to confirmation by the Senate and which is not that of a mere 
laborer or workman, that position must be filled in accordance with 
the Civil Service Act and Rules unless the statute clearly indicates 
an intention to the contrary,” and that “the question whether per- 
sons in the executive civil service are ‘employees in the classified 
civil service of the United States’ within the meaning of those 
words as used in the Retirement act depends not upon whether they 
are in fact appointed in conformity with the Civil Service Act and 
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Rules, but whether under the law creating the positions occupied 
by them they must be so appointed.” 32 Op. Atty. Gen., 273. 

It is clear that in general temporary positions no less than those 
of a permanent character are required to be filled in accordance with 
civil service laws and rules, and that temporary employees therefore 
are within the civil service retirement law as thus interpreted by the 
Attorney General. 

The comptroller’s decision is now the settled rule of the accounting 
officers in this regard. I think it is a correct interpretation of the 
statute. Accordingly it is affirmed by this office. The proposed em- 
ployment and payment of Mr. Bradburn therefore would be contrary 
to law. 


RETAINER PAY—CONFIRMATION OF MEMBERS OF THE NAVAL 
RESERVE FORCE. 


A member of the Naval Reserve Force is entitled to retainer pay in his con- 
firmed rank or rating from the date he establishes his qualifications before 
an examining board, such date to be determined by the date he completed 
his qualifications before the board and not the date on which the board 
finally determined and reported on his qualification; members who were 
not assembled before the board for examination, but whose records were 
completed and submitted to the board on October 1, 1919, are entitled to 
confirmed rank or rating from that date. 

Former officers in the temporary force of the Navy who resigned under honor- 

able conditions and enrolled in the Naval Reserve Force are entitled to con- 

firmation in the rank held by them upon such resignation from date of 
enrollment. 


Decision of Comptroller General McCarl, September 7, 1923: 

The Secretary of the Navy applied July 26, 1923, for review of 
settlement M-201, dated June 19, 1923, which disallowed the claim of 
Albert Kapp, lieutenant (junior grade), United States Naval Re- 
serve Force, for retainer pay in confirmed rank prior to date the 
examining board reported on his qualifications; also for reconsidera- 
tion of Review No. 5041, dated July 20, 1923, sustaining Settlement 
N-236367, dated June 19, 1923, which disallowed the claim of Jesse 
H. Gwin, ensign, United States Naval Reserve Force, for retainer 
pay prior to date the examining board reported on his qualification 
for confirmation. 

By formal report of the confirmation board submitted March 29, 
1920, Kapp was reported qualified for confirmed rank of lieutenant 
(junior grade), United States Naval Reserve Force, effective from 
October 1, 1919. In the settlement retainer pay of confirmed rank 
was allowed from March 29, 1920, that being the date on which the 
board formally determined and reported on his qualification. 

It appears from statement now submitted that the officers (of 
which Kapp was one) recommended by the confirmation board which 
convened on October 1, 1919, were not assembled before the board, 
but that the board examined and passed on their records as submitted 
to them on the date of convening; that if such records showed an 
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officer qualified he was confirmed as of October 1, 1919, though the 
examination of his record and fitness reports were not formally 
completed until a much later date, at which time notice of the con- 
firmed appointment was issued; that by reason of the large number 
of cases presented to the board on October 1, 1919, final examination 
thereof was not comfiéted until more than one year after date of 
convening; that in Kapp’s case the board passed on his records filed 
October 1, 1919, on March 29, 1920, granting him confirmation from 
October 1, 1919, as the date he established his qualification. 

In the case under consideration in 26 Comp. Dec., 668, the reports 
and papers relative to the qualification of the member in question 
were presented to the board on October 1, 1919. In course of action 
thereon an appointment was issued on November 26, 1919, to be 
effective from October 1, 1919, date on which the member’s records of 
qualification were filed with the board, and, as stated in that deci- 
sion, the date on which the board reported as to his qualification. 

In decision dated October 13, 1922, 2 Comp. Gen., 278, it is stated 
that “The act of August 29, 1916, appears clearly to indicate that 
each officer of the Naval Reserve Force shall be commissioned from 
the date he establishes his qualification before an examining board.” 

In the case under consideration in that decision the examination 
was completed December 2, 1921, and commission issued on April 19, 
1922, to be effective from March 30, 1920, the date on which his 
running mate in the Regular Navy was promoted. The decision 
held that the confirmed rank was not effective prior to date the 
oflicer established his qualification before the examining board. Also, 
in decision of January 8, 1923, 2 Comp. Gen., 428, the member in 
question was confirmed in the rating of a musician, first class, 
January 28, 1920. The records showed that the man qualified by 
examination for such confirmed rating January 1, 1919, but did not 
complete the requisite sea service until February 19, 1919. In that 
case February 19, 1919, the date of completion of qualification was 
held to be the effective date of confirmation. Again, in 2 Comp. 
Gen., 770, it is stated that “ The date on which the officer qualified 
and the date to which he in fact takes retroactive confirmed rank 
for retainer pay purposes is the date he established his qualification 
for the confirmation before the last examining board before which 
he appeared during said enrollment for the purpose, as evidenced 
by the date that board in fact found him thus qualified.” 

That in contemplation of law members of the Naval Reserve Force 
are entitled to confirmation from date they establish their qualifica- 
tion before an examining board seems to be well established; also, 
that the only date to which a confirmation can be made retroactive 
is the date the member establishes his qualification. The only ques- 
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tion therefore that can arise is one of fact as to when such qualifica- 
tion is actually established. In the several decisions cited the effec- 
tive date of confirmation seems to have been the date the member 
completed his qualification before the board and not the date on 
which the board in the course of its action completed its examination 
and reported on his qualification. a4 

In case of the members who were not assembled before the board, 
but whose records were completed and submitted to the board on 
October 1, 1919, it is apparent that the dates on which such members 
established their qualification is the date on which their records were 
completed and submitted and that from such date they stood legally 
qualified for confirmation, although the board in the course of its 
examination of their records may not have determined until months 
later that they were so qualified. 

In the case of Lieut. (junior grade) Albert Kapp, as stated in the 
submission, the board having examined his records as they stood on 
October 1, 1919, that date is the date on which he established his 
qualification and the date from which confirmation became effective. 
Accordingly, he is entitled to retainer pay in the confirmed rank 
of lieutenant, junior grade, from October 1, 1919. 

Upon review of settlement M-201, $41.71 is certified due claimant. 

In the case of Ensign Gwin, the settlement charged him with dif- 
ference between retainer pay of a confirmed and provisional rank 
from October 28, 1919, to September 7, 1920, on the ground that the 
confirmation was not effective prior to September 8, 1920, date the 
examining board reported on his qualification for confirmation. 
Ensign Gwin, following service in the Naval Reserve Force, served 
as ensign (temporary), United States Navy, from January 31, 1919, 
to October 27, 1919. He reenrolled as ensign, provisional, in the 
Naval Reserve Force, and was confirmed in that grade effective from 
October 28, 1919, date of reenrollment, the board having reported on 
his qualification on September 8, 1920. By reason of his prior serv- 
ice and honorable discharge from the Regular Navy, it is contended 
that his confirmation was made effective from date of reenrollment. 

The act of August 29, 1916, 39 Stat., 587, provides: 

No member shall be confirmed in his provisional grade, rank or rating until 
he shall: have performed the minimum amount of active service required for 
the class in which he is enrolled, nor until he has duly qualified by examina- 
tion for such rank or rating under regulations prescribed by the Secretary of 
the Navy. 

No person shall be appointed or commissioned as an officer in any rank in 
any class of the Naval Reserve Force, or promoted to a higher rank therein, 
unless he shall have been examined and recommended for such appointment, 
commission, or promotion by a board of three naval officers not below the rank 
of lieutenant commander, nor until he shall have been found physically quali- 
fied by a board of medical officers to perform the duties required in time of 
war, except that former officers and midshipmen of the Navy, who shall have 
left the service under honorable conditions and who shall have enrolled in the 


Navel Reserve Force, may be appointed in the grade and rank last held by them 
without examination other than the physical examination above prescribed. 








—— 
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The first clause of the act quoted above requires that members of 
the Naval Reserve Force qualify by examination before they can be 
confirmed. The second clause prescribes the method of qualification 
for officers of the Naval Reserve Force in any rank or class, and ex- 
cepts from examination as prescribed, other than the physical exami- 
nation, former officers of the Navy who shall have left the service 
under honorable conditions. There seems to be no reason why “ serv- 
ice ” as contemplated therein should not include service in the tempo- 
rary forces of the Navy, and therefore a temporary ensign in the 
Navy who resigned under honorable conditions and enrolled in the 
Naval Reserve Force is entitled to confirmation in the rank held by 
him upon such resignation, and since he was so qualified upon enroll- 
ment he is entitled to confirmation from date of enrollment. 26 
Comp. Dec., 758; 27 td., 82. The board’s action in the matter was 
for the purpose of determining qualification under clause 2 of the 
act of 1916, quoted herein, and not under clause 1 relating to exami- 
nation to determine qualification. 

Accordingly, Ensign Gwin, by reason of his former service in the 
Navy, was qualified for confirmation in the rank of ensign on Octo- 
ber 28, 1919, date of enrollment, and his confirmation in that rank was 
effective for purposes of retainer pay from that date. 

Upon this reconsideration of the settlement dated June 19, 1923, 
$32.67 is certified due c!aimant. 


UNITED STATES COAL COMMISSION. 


The act of September 22, 1922, 42 Stat., 1023, having provided for the termina- 
tion of the United States Coal Commission “one year after the taking 
effect” of said act, said Commission will cease to exist at midnight Sep- 
tember 22, 1923, and any vouchers presented after that time should be 
certified by the proper administrative officer of the department or establish- 
ment designated by the President as custodian of the records and for- 
warded to the General Accounting Office for direct settlement. 


Comptroller General McCarl to the Disbursing Officer, United States Coal 
Commission, September 7, 1923: 


I have your letter of August 21, 1923, requesting decisions as to 
the date of the United States Coal Commission ceases to exist and as 
to the proper procedure of paying vouchers presented for approval 
by administrative action subsequent to that time. 

The act of September 22, 1922, 42 Stat., 1023, provides: 

* * *. There is hereby established a United States Coal Commission 


* * * Said commission shall cease to exist one year after the taking effect 
of this act. 


When no other time is fixed, a statute of the United States takes 
effect on the date of its approval by the President. In this case that 
date was September 22, 1922, and on that date the act took effect. 

The rule is now well settled that in computing periods of time 
to determine the happening of one event after the happening of 

8779°—24———10 
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another event, the date of the happening of the first event is excluded 
and date of the later event included. In this case, therefore, Sep- 
tember 22, 1922, should be excluded, and “one year after” such date 
will include September 22, 1923. 8 Comp. Dec., 151; 26 id., 234; 
Neurath v. District of Columbia, 17 Ct. Cls., 225; Eliot National 
Bank v. Gill, 210 Fed. Rep., 933; 218 id., 600; United Timber Com- 
pany v. Bivens, 253 id., 968; section 184 Lewis’ Statutory Construc- 
tion. Accordingly the United States Coal Commission will cease to 
exist at midnight September 22, 1923. 

The same act, 42 Stat., 1025, provides: 


All of the expenditures of the commission shall be allowed and paid upon pre- 
sentation of itemized vouchers therefor, approved by the chairman of the com- 
mission. 


As the commission will cease to function September 22, 1923, and 
there will be thereafter no chairman to approve the vouchers, the 
question is presented as to the method of handling vouchers. It is 
understood that the vouchers approved by the chairman have been 
paid by the disbursing officer of the commission. After September 
22, 1923, all claims of whatsoever nature involving an expenditure 
from any appropriation made for United States Coal Commission 
will be submitted to this office for direct settlement. 

The act creating the commission is silent as to the disposition to 
be made of the records and effects of the commission upon its disso- 
lution. Apparently the President in his capacity as Chief Executive 
will be required to designate a department or office of the Govern- 
ment, under the jurisdiction of which the records and effects of the 
commission will be placed. The vouchers which may be presented 
for administrative approval after September 22, 1923, and support- 
ing papers, will be required to be certified accordingly. 


PUBLIC SUR REES Sra a ALTERATIONS—VETERANS’ 


Repairs and alterations not required to adapt buildings, owned by the 
United States and occupied by the Veterans’ Bureau, to the peculiar needs 
of the bureau, are payable from the Treasury Department appropriation. 

Repairs and alterations required to adapt buildings, owned by the United 
States and occupied by the Veterans’ Bureau, to the peculiar needs of 
the bureau, when performed by temporary employees hired for that pur- 
pose, are chargeable to the appropriation “Salaries and expenses, Veterans’ 
Bureau”; when performed under contract for specific jobs, such as repairs 
and alterations on regional offices and suboffices, are chargeable to “Sal- 
aries and expenses”; on hospitals, supply depots, dispensaries, and clinics, 
to “Medical and Hospital Services”; on vocational schools, to “Vocational 
Rehabilitation.” 


Comptroller General McCari to the Director, United States Veterans’ Bureau, 
September 7, 1923: 


I have your letter of July 31, 1923, requesting decision whether 
wages of temporary employees placed on duty exclusively in con- 
nection with making alterations and repairs may be paid from 
“Salaries and expenses” when the work is on regional offices and sub- 











DECISIONS OF THE COMPTROLLER GENERAL. 125 


offices ; from “Medical and hospital services” when work is on hospi- 
tals, supply depots, dispensaries, and clinics; and from “Vocational 
Rehabilitation” when the work is on vocational schools. 

Each of the three appropriations for the fiscal year 1924, found 
in the act of February 13, 1923, 42 Stat., 1243-4, contains an item 
for alterations or repairs. 

The appropriation “Salaries and expenses” provides, partly, as 
follows: 

* * * including salaries and expenses of the central office at Washington, 


District of Columbia, and meer offices and suboffices, and including * * 
rentals and alterations * 


This wording, as well as the itemization of the Budget for 1924, 
page 87, shows that “ Salaries and expenses” is the only appropria- 
tion for the Veterans’ Bureau properly chargeable with cost of alter- 
ations and repairs to offices and suboflices. 

The appropriation “ Medical and hospital services ” expressly pro- 
vides, in part, as follows: 

* * * and not more than $5,781,000 of this appropriation may be expended 
to alter, improve, or provide facilities in the several hospitals under the juris- 


diction of the United States Veterans’ Bureau so as to furnish adequate ac- 
commodations for its beneficiaries * * 


Accordingly, cost of any alterations and repairs on hospitals, or 
buildings that may be generally classed as in the category of hos- 


pitals, such as supply depots constituting distributing points of hos- 
pital supplies, dispensaries and clinics, is properly chargeable to the 
appropriation “ Medical and hospital services.” 

The appropriation “ Vocational rehabilitation” provides, in part, 
as follows: 


* * * Provided further, That no part of the foregoing appropriation shall 
be expended for construction work except necessary extensions, additions, and 
repairs. 


Accordingly, cost of any alterations or repairs on vocational 
schools is properly chargeable to the appropriation “ Vocational 
rehabilitation.” 

With respect to any expenditure for alterations or repairs under 
any or all of the three appropriations in question, if the premises 
occupied be public buildings under control of the Treasury Depart- 
ment, it is to be understood that such availability is limited to altera- 
tions and repairs peculiar to the special needs of the Veterans’ 
Bureau. Any items which merely adapt the quarters to ordinary 
building purposes are properly chargeable to the Treasury Depart- 
ment appropriation. 15 MS. Comp. Gen., 872. If the premises are 
occupied under lease there is for consideration the respective obliga- 
tions of the lessor and the bureau. 

Relative to the authority to hire temporary employees to be placed 
on duty exclusively for the work of such alterations and repairs, at- 
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tention is directed to that portion of the appropriation “ Salaries and 


expenses ” providing as follows: 


* * * and including the salaries and allowances, where applicable, wages, 


travel and subsistence of civil employees at the United States Veterans’ hos- 
pitals, supply depots, dispensaries, clinics, and vocational schools * * *. 


This wording does not appear in appropriations for salaries and 
expenses for prior years and the addition was explained during the 
hearings on the pending bill (p. 326, hearing before Subcommittee 
of House Committee on Appropriations, independent offices appro- 
priation bill, 1924), as follows: 

Mr. Woop. I notice you have some other new language at the bottom of page 
142: “and including the salaries and allowances where applicable, wages, 
travel and subsistence of civil employees at the United States veterans’ hos- 
pitals, supply depots, dispensaries, clinics, and vocational schools.” What is 
the occasion for that new language? 

Mr. Rovutsone. The purpose of that is to include all salaries paid by the 
Veterans’ Bureau wherever paid under one item. 

Mr. Woop. How would that change the present law? 

Colonel Forses. It would not change the law. It is a little more explana- 
tory; that is all. 

Mr. Woop. I do not know that I understand that. 

Mr. Roursone. You see, Mr. Wood, it is better administration to pay all of 
the salaries out of one appropriation rather than to be able to draw at random 
on three or four appropriations, as was the case in 1922. 

Mr. Woop. Suppose a certain amount of money were allocated for vocational 
training, and another amount were allocated for the Public Health Service, 
and another amount for compensation. Do you mean you could consolidate 
all of those and pay salaries out of the one item indiscriminately without any 
regard whatever to the allocation to the different services? 

Mr. Routrsonc. We pay no salaries out of those appropriations, The pur- 
pose of this is to avoid paying salaries out of those appropriations. 

Mr. Woop. It is to confine the payment of all salaries to this item of the 
appropriation? 

Mr. Rovutsone. Yes, sir. 

Accordingly, if the work were accomplished by the employment 
of temporary employees whose compensation is proposed to be regu- 
larly paid on the payrolls of the Bureau and their status was other- 
wise that of temporary employees of the Bureau, the compensation 
paid them would constitute salary and be chargeable exclusively to 
“ Salaries and expenses,” and the other two appropriations in ques- 
tion would not be available therefor. This view is supported by 
the itemization of “ wages ” in Budget for 1924, tabulated under the 
appropriation “ Salaries and expenses” to include various artisans, 
mechanics, and tradesmen usually employed for the performance of 
alterations and repairs. 

If the employment be under a lawful contract for the perform- 
ance of specific jobs of alterations or repairs, such as to constitute 
what are termed “non-personal services” as distinguished from 
regular employment of personal services, the respective appropria- 
tions indicated would be available for the payment of the contract 
price. 


Your questions are answered accordingly. 
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RELIEF OF DISBURSING OFFICERS—CASH SHORTAGE. 


The Comptroller General of the United States is without authority, under the 
act of April 21, 1922, 42 Stat., 497, to relieve a disbursing officer of the 
Navy from accountability for the difference between the amount shown to 
have been actually expended and the amount for which credit is claimed 
on his accounts current. 


Decision by Comptroller General McCarl, September 7, 1923: 

George H. Crofut, lieutenant, Supply Corps, United States Navy, 
requested August 3, 1923, allowance of credit under the act of April 
21, 1922, 42 Stat., 497, for $89.48, consisting of $15.54 for the third 
quarter, 1920; $3.40 for the fourth quarter, 1920; and $70.54 for 
the first quarter, 1921, as the difference between the sum for which 
credits were claimed in the several accounts and the amounts ex- 
pended as shown by the dissection of the pay rolls. The act of April 
21, 1922, authorizes the Comptroller General of the United States, 
upon certification that the transaction appears to be free from fraud 
or collusion: 

* * * (a) to relieve disbursing officers or special disbursing agents of 
the War and Navy Departments from accountability or responsibility for 
losses, occurring between April 6, 1917, and November 18, 1921, of funds, or 
of accounts, papers, records, vouchers, or data pertaining to said funds, for 
which said officers or agents were accountable or responsible; and (b) to 
allow credits, in the settlement of accounts of said officers or agents, for pay- 
ments made in good faith on public account during said period, notwithstand- 


ing failure to comply with requirements of existing law or regulations pursuant 
thereto: 


Claimant states that there was congestion of work in his office 
aboard the receiving ship, New York Harbor, during the third and 
fourth quarters of 1920 and the first quarter of 1921; that the mem- 
bers of his office force were in a large measure untrained; that ex- 
penditures aggregating $1,265,005.79 were made and credit allowed 
therefor in the audit of his accounts with the exception of $89.48; 
and that in view of all the circumstances credit should be allowed 
under the above-quoted statute for the balance which represents 
differences between the several sums for which credits were claimed 
on accounts current, and sums actually expended as shown by dis- 
section of the invoices, payrolls, etc., submitted in support thereof. 

While the Comptroller General of the United States is not in- 
sensible of the difficulties under which disbursing officers of the Navy 
labored during the war period in contending with largely increased 
duties and with inexperienced personnel, he may not allow credit 
under the act of April 21, 1922, for differences arising in the fiscal 
year 1921, unless the facts bring the request fairly within the terms 
of the statute. Here there is no loss of funds, accounts, papers, 
records, vouchers nor does there appear to have been any payments 
aggregating $89.48 not complying with the requirements of exist- 
ing law or regulation or otherwise. On the contrary, said sum rep- 
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resents the aggregate of the differences between the recapitulation 
of the vouchers, payrolls, etc., submitted in support of credits claimed 
on the accounts current for a like amount and the amounts shown 
to have been actually expended on the vouchers, payrolls, etc., when 
the recapitulations were dissected. In other words, said sum rep- 
resents the difference between the credits and debits, and credit for 
such differences can not be allowed under the relief statute. 


COMPENSATION FOR OVERTIME—CUSTOMS SERVICE. 


The extra compensation authorized by the act of February 18, 1911, 36 Stat., 
901, as amended by act of February 7, 1920, 41 Stat., 402, for customs 
oflicers and employees for service at night and on Sundays and holidays, 
is limited to services rendered in connection with lading or unlading of 
vessels; no additional compensation is payable to customs officers or 
employees for services in entering or clearing of vessels outside of 
official hours. 

The payment to customs officers and employees by steamship companies for 
services rendered outside of official hours in entering or clearing vessels 
is prohibited by act of March 3, 1917, 39 Stat., 1106. 


Comptroller General McCarl to the Secretary of the Treasury, September 7, 
1923: 


There was received your letter of August 23, 1923, as follows: 


The department is in receipt of a letter from certain steamship agents and 
brokers at the port of New Orleans in which it is stated that under an order 
issued by the collector of customs vessels will be entered and cleared at the 
customhouse only during official hours; that this order will seriously embarrass 
shipping, and the agents and brokers accordingly request that the collector 
permit the practice previously prevailing to continue; that is, to permit vessels 
to be entered and cleared before and after official office hours when it is neces- 
sary to facilitate their dispatch, and the agents and brokers state that they 
are willing to pay for the services performed by the customs officers outside of 
their official hours. 

The department is aware of no provision of law under which the Government 
could require steamship companies to pay for services of the kind mentioned 
performed after official hours. While under sections 450 to 451 of the tariff 
act extra compensation is paid to customs officers at night and on Sundays and 
holidays for services in connection with the lading and unlading of imported 
merchandise and the supervision of merchandise exported with benefit of 
drawback, the services referred to in this letter are not of the character pre- 
scribed by the said sections, 

The department is of the opinion that customs officers should not be called 
upon to enter and clear vessels outside of official hours without being compen- 
sated for such service, and it would authorize the performance of these serv- 
ices with the provision that they should be paid for by the steamship agents 
if it were not for the act of March 3, 1917, 39 Stat., 1106, prohibiting the pay- 
ment of the salary of a Government employee or official. 

This law provides that no Government official or employee shall receive any 
salary in connection with his services as such an official from any source 
other than the Government of the United States, with the exceptions noted in 
the act. In view of the provisions cited above, I will thank you for a ruling 
upon the question whether the compensation which the steamship companies 
wish to pay should be construed as “salary” although the services are per- 
formed outside of official hours, 


The provision of the act of March 3, 1917, 39 Stat., 1106, referred 





to reads: 
That on and after July first, nineteen hundred and nineteen, no Government 
official or employee shall receive any salary in connection with his services as 


such an official or employee from any source other than the Government of 
the United States, except as may be contributed out of the treasury of any 
State, county, or municipality, and no person, association, or corporation shall 
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make any contributivn to, or in any way supplement the salary of, any Gov- 
ernment official or employee for the services performed by him for the Gov- 
ernment of the United States. Any person violating any of the terms of this 
proviso shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than $1,000 or imprisonment for not less 
than six months, or by both such fine and imprisonment as the court may 
determine. 


Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 

The entering and the clearance of vessels at the port is an official 
duty devolving upon the proper customs officers or employees, and 
the fixing of official hours within which vessels will be entered and 
cleared at the customhouse is an administrative matter. The receiv- 
ing by such officers or employees of additional pay, extra allowance, 
or compensation in any form whatever for such service performed 
outside of official hours even with the sanction of the department 
would, unless authorized by law, come within the prohibition of sec- 
tion 1765, Revised Statutes. While there is a provision of law (sec. 
5 of the act of February 13, 1911, 36 Stat., 901, as amended by the act 


of February 7, 1920, 41 Stat., 402, and referred to in sec. 451 of the 
tariff act of September 21, 1922, 42 Stat., 954) for extra compensa- 


tion to custom officers and employees for service at night and on 
Sundays and holidays in the lading and unlading of vessels, there 
appears none for extra compensation to customhouse officers or 
employees in the entering and clearance of vessels outside of official 
hours. 

For the steamship companies concerned or for any other private 
parties or persons to compensate the customhouse officers or em- 
ployees for the services proposed would be to contribute to or sup- 
plement the salary of such officers or employees and therefore in 
direct contravention of the provision of the act of March 3, 1917, 
hereinabove quoted. 


SUNDAYS AND HOLIDAYS—COMPENSATORY TIME TO POSTAL EM- 
PLOYEES. 


When employees of the Postal Service are required to work on a Sunday or 
holiday and, without proper excuse, fail to report for duty on such Sun- 
day or holiday one day’s pay should be deducted from their salaries and 
compensatory time should not be granted for said Sunday or holiday. 


Comptroller General McCarl to the Postmaster General, September 8, 1923: 
I have your letter of August 29, 1923, requesting decision of a 
question presented as follows: 


The act to reclassify postmasters and employees of the Postal Service and 
readjust their salaries and compensation on an equitable basis, approved June 
5, 1920, provides that: 
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“ Hereafter when the needs of the service require the employment on Sun- 
days or holidays of foremen, special clerks, clerks, carriers, watchmen, mes- 
sengers, or laborers at first and second class post office, or of railway postal 
clerks at terminal railway post offices and transfer offices, they shall be 
allowed compensatory time within six days next succeeding the Sunday and 
within thirty days next succeeding the Sunday and within thirty days next suc- 
ceeding the holiday on which service is performed, and that portion of the 
act approved July 2, 1918, authorizing the payment for overtime in lieu of 
compensatory time is hereby repealed.” 41 Stat., 1053. 

In the performance of the service necessary to be rendered in post offices on 
Sundays and holidays, assignments to this duty may be for periods of varying 
lengths of duration, depending on service needs, and employees performing 
service on Sundays and holidays are allowed compensatory time off during 
the week as provided in the act above referred to. 

In cases where employees who are scheduled for Sunday or holiday duty 
fail to report without good excuse, a deduction of one day’s pay is made from 
their salaries, but they are allowed compensatory time off during the week, 
this action being predicated on the premise that all employees shall rendet six 
days’ service a week. 

The question arises whether a deduction may properly be made from the 
salary of an employee who is scheduled to perform service on a Sunday or 
holiday, but who fails to report for duty, and whether, if such deduction can 
lawfully be made from his salary for such period, he is entitled to compensatory 
time for such Sunday or holiday, and your decision on these questions is 
requested. 

It is understood from your submission that it has been the prac- 
tice of the Post Office Department in applying the provision in 
question to deduct one day’s pay from any employee failing to report 
for duty on a Sunday or holiday and to grant compensatory time the 
same as though the employee had worked on the Sunday or holiday. 
The question involved is as to whether this practice is authorized by 
the provision quoted in your letter. 

An employee not on regularly authorized leave of absence who 
fails to report for duty in accordance with the rules and regulations 
governing his employment must be regarded as absent without leave 
and no pay accrues during the period of such absence. That em- 
ployees in the Postal Service may be required to work on Sundays 
and holidays there is no room for reasonable doubt. Therefore, an 
employee who fails to geport for work on a Sunday or holiday when 
called upon to do so is in a nonpay status the same as though he had 
failed to report for duty on any other working day. Accordingly 
you are advised that the continuation of the practice of deducting 
one day’s pay from each employee who fails to report for duty on a 
Sunday or holiday when the needs of the service require that he per- 
form duty on such Sunday or holiday is authorized. 

With reference to the question as to whether compensatory time 
should be granted in the cases presented, I think the law contem- 
plated the granting of compensatory time to employees who perform 
service on a Sunday or holiday, not to those who when called upon 
fail to respond. From the standpoint of equity and justice an 
employee who is absent without leave on a Sunday or holiday would 


appear to be no more entitled to another day off with pay than would 
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an employee absent without leave on any other day. The provision 
authorizing the granting of compensatory time to employees who per- 
form service on Sundays and certain holidays can not be construed 
as authorizing compensatory time to all employees who from a cause 
other than performance of duty do not receive the benefit of the 
Sunday or holiday. For instance, when an employee is on leave 
without pay for a period of three days, including a Sunday or holi- 
day and the day immediately preceding and following the same, so 
that three days’ pay would be deducted, I assume that would not be 
seriously contended that compensatory time should be granted for 
the Sunday or holiday. The principle is no different when the ab- 
sence without pay involves only the Sunday or holiday. I am con- 
strained to hold, therefore, that there is no authority of law for the 
granting of compensatory time to an employee in the Postal Service 
who fails to report for duty when required by the needs of the 
service to perform work on a Sunday or holiday. 





COMMUTATION OF QUARTERS, HEAT, AND LIGHT—OFFICERS OF 
THE ARMY. 


An officer of the Army serving at a station where tent quarters were furnished 
and who was tendered such quarters and refused them is not entitled to 
commutation of quarters, heat, and light, as public quarters were available. 


Decision by Comptroller General McCarl, September 8, 1923: 

Thomas C. Lonergan, major of Infantry, D. O. L., United States 
Army, requested, April 17, 1923, review of settlement No. W-520673, 
February 28, 1923, by which was disallowed his claim for commuta- 
tion of quarters, heat, and light while on duty at Camp Benning, 
Ga., May 4 to August 30, 1921. The claim was disallowed as the 
papers indicated that claimant had been tendered public quarters, 
which he declined as inadequate. 

Claimant states that tent quarters were tendered but these he 
refused, and with the consent of the commanding general he re- 
sided in quarters rented by himself in Columbus, Ga. His refusal 
of tent quarters was based on claimant’s view that duty at Camp 
Benning was not field duty under a decision. of The Adjutant Gen- 
eral of May 17, 1921 (a copy of which, however, he does not inclose) , 
and for that reason tent quarters were not proper for assignment 
there. Paragraph 1 of General Orders No. 1, dated War Department, 
January 9, 1922, provides: 

Under the provisions of paragraph 201, Army Regulations, Camp Benning, 
Ga., and Camp A. A. Humphreys, Va., are hereby announced as permanent 
military posts. 

The permanency or lack of permanency of a post does not, how- 
ever, determine whether duty there is or is not field duty, nor is that 
fact material in this connection. 
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Paragraph 230 of General Orders, Circulars, and Bulletins of the 
War Department, 1881-1915, provides, in part: 

The term “public quarters” is to be construed as embracing tent quarters, 
and when serving under conditions where tent quarters are furnished commuta- 
tion can not accrue, except where the nature of the service comes within the 
scope of the act of February 27, 1893 (27 Stat., 480), which provides that 
“ officers temporarily absent on duty in the field shall not lose their right to 
quarters or commutation thereof at their permanent stations while so tempo- 
rarily absent.” 

Whether, therefore, the duty was or was not field duty, a question 
not here determined, claimant was “ serving under conditions where 
tent quarters ” were furnished; public quarters were therefore avail- 
able for him at his station, and there is no right to commutation of 
quarters when public quarters are available for an officer. 20 Comp. 
Dec., 87; 21 id., 496; 22 id., 274; 24 id., 338. 


Upon review the settlement is sustained. 


PHILIPPINE SCOUTS—SIX MONTHS’ DEATH GRATUITY. 


Enlisted men of the Philippine Scouts are enlisted men of the Regular Army 
within the intent and meaning of the act of December 17, 1919, 41 Stat., 
367, and upon their death in service from causes not due to their own mis- 
conduct their beneficiaries, if otherwise within the act, are entitled to 
the gratuity of six months pay. 


Comptroller General McCarl, to Capt. Carl Halla, United States Army, Sep- 

tember 10, 1923: 

There was received August 17, your latter of July 11, 1923, sub- 

mitting for decision voucher for $158.40, being the claim of Asuncion 
Allin Amarra, Alimodian, Iloilo, Philippine Islands, widow of 
Benigno Amarra, R-315007, late sergeant, Troop C, twenty-sixth 
‘Cavalry, Philippine Scouts, for an amount equal to six months’ 
pay at the rate received by the deceased at the date of his death 
January 12, 1923, pursuant to the act of December 17, 1919, 41 Stat., 
367. 

The cited statute is in terms applicable only to the designated 
personnel of the Regular Army, and section 2 of the act provides: 


That nothing in this Act shall be construed as making the provisions of this 
Act applicable to officers or enlisted men of any forces or troops of the Army 
of the United States other than those of the Regular Army, and nothing in 
this Act shall be construed to apply in commissioned grades to any officers 
except those holding permanent or provisional appointments in the Regular 
Army. 


The earlier death gratuity statute, act of May 11, 1908, 35 Stut., 
108, applicable to “any officer or enlisted man on the active list of 
the Army,” was held to be applicable to the Philippine Scouts. 
15 Comp. Dec., 304. The 1908 statute was repealed by section 312 
of the act of October 6, 1917, 40 Stat., 408. The death gratuity 
statute of 1919 being limited, as indicated, requires a determination 
whether enlisted men of the Philippine Scouts are a part of the 
Regular Army. 
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In 19 Comp. Dec., 839, 842, where was considered a question of 
pay of a Regular Army officer detailed to the Philippine Con- 
stabulary, a part of the civil government of the Philippine Islands, 
it was said: 


* * * Furthermore, if these officers were to perform miltary duty while 
on this detail, section 2 of said act defining their status in connection with the 
Philippine Scouts—a part of the military establishment—would have been un- 
necessary. 

In 23 Comp. Dee., 159, 162, et seqg., it was held that the Philippine 
Scouts were not a part of the Regular Army for the purpose of the 
provision in the act of August 29, 1916, 39 Stat., 649, authorizing 
payment of not exceeding $50 per month for the support of the 
family of an enlisted man during the period the Organized Militia 
was in Federal service on the Mexican border. 

In 25 Comp. Dec., 709, it was held that officers and enlisted men of 
the Philippine Scouts were in “ active service ” in the military forces 
of the United States within the meaning of those terms as used 
generally in the war risk insurance act of October 6, 1917, 40 Stat., 
398. 

In 26 Comp. Dec., 954, on the authority of 25 Comp. Dec., 709, 
it was held that the temporary increases and the provisions for 
transportation of the families of certain enlisted men of the Army 
authorized by the act of May 18, 1920, 41 Stat., 601, applied to en- 
listed men of the Philippine Scouts otherwise within the act. (But 
see decision of August 21, 1922, 12 MS. Comp. Gen., 1593, to Secretary 
of War, contra.) 

In 27 Comp. Dec., 88, it was held that the organizations fixed by 
or pursuant to law generally for the Army did not apply of their 
own force to the Philippine Scouts, and that the President was 
authorized to prescribe the organization of the Philippine Scouts 
under section 36 of the act of February 2, 1901, 81 Stat., 757. 

The act of February 2, 1901, 31 Stat., 748, entitled “An act to 
increase the efficiency of the permanent military establishment of 
the United States,” provides, in part, sections 1 and 36: 

That from and after the approval of this Act the Army of the United States, 
including the existing organizations, shall consist of fifteen regiments of cavalry, 
* * * and such other officers and enlisted men as may hereinafter be pro- 
vided for: °? 'S ©. 

Sec. 36. That when in his opinion the conditions in the Philippine Islands 
justify such action the President is authorized to enlist natives of those islands 
for service in the Army, to be organized as scouts, with such officers as he 
shall deem necessary for their proper control, or as troops or companies, as 
authorized by this Act, for the Regular Army. The President is further au- 
thorized, in his discretion, to form companies, organized as are companies of 
the Regular Army, in squadrons or battalions, with officers and noncommissioned 
officers corresponding to similar organizations in the cavalry and infantry arms. 
The total number of enlisted men in said native organizations shall not exceed 
twelve thousand, and the total enlisted force of the line of the Army, together 


with such native force, shall not exceed at any one time one hundred thousand. 
* * * The pay, rations, and clothing allowances to be authorized for the 
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enlisted men shall be fixed by the Secretary of War, and shall not exceed those 
authorized for the Regular Army. 


Section 22 of the national defense act, June 3, 1916, 39 Stat. 181, 
provides: 

All existing laws pertaining to or affecting * * * the Philippine Scouts 
* * * shall continue and remain in force except as herein specifically pro 
vided otherwise. 

Section 22-a of the national defense act as amended by the act of 
June 4, 1920, 41 Stat., 770, provides: 

The President is authorized to form the Philippine Scouts into such branches 
and tactical units as he may deem expedient, within the limit of strength pre- 
scribed by law, organized similarly to those of the Regular Army, the officers to 
be detailed from those authorized in section 4 hereof. * * * Nothing in this 


Act shall be construed to alter in any respect the present status of enlisted men 
of the Philippine Scouts. 


Section 21 of the act of June 10, 1922, 42 Stat., 633, provides: 


That nothing in this act shall operate to change in any way existing laws, 
or regulations made in pursuance of law, governing pay and allowances of 
* * * the enlisted men of the Philippine Scouts, * * *. 


Section 1 of the act of June 4, 1920, 41 Stat., 759, defines the 
Army of the United States as “the Regular Army, the National 
Guard while in the service of the United States, and the Organized 
Reserves, including the Officers’ Reserve Corps and the Enlisted Re- 
serve Corps.” In section 2 the composition of the Regular Army is 
stated. The Philippine Scouts are not mentioned as one of the 
components thereof, but the last sentence is as follows: 

Except in time of war or similar emergency when the public safety demands 


it, the number of enlisted men of the Regular Army shall not exceed two 
hundred and eighty thousand, including the Philippine Scouts. 


The act of June 30, 1922, 42 Stat., 722, fixing the number of offi- 
cers of the Regular Army at 12,000, contained the following: 

* * * and the numbers herein provided shall include the officers of Philip- 
pine Scouts who shall continue to be carried on the promotion list and who shall 
be promoted to grades from first lieutenant to colonel, inclusive, in the same 
manner as prescribed by law for other officers on the promotion list: * * * 

From this review of the law it appears that the Philippine Scouts 
is an organization composed of natives of the Philippine Islands 
commanded by officers of the Regular Army; that in fixing the 
strength of the Regular Army the Philippine Scouts have been 
specifically included, act of February 2, 1901, act of June 4, 1920, or 
specificaly excluded, act of June 3, 1916, 39 Stat., 166; that the pay 
and some allowances of the enlisted personnel is fixed in the discre- 
tion of the Secretary of War not in excess of the pay and the specified 
allowances fixed by law for the Regular Army. It is an organized 
force, but is neither included as one of the components of the Army 
of the United States nor as one of the components of the Regular 
Army. Lastly, it is paid from funds appropriated under “ Pay of 
the Army,” i. e., the Regular Army. 
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It is to be observed that it is “the Army of the United States” 
that is described in section 1 of the act of February 2, 1901, and 
which embraced only what is now known as the “ Regular Army,” 
and that by section 36 natives of the Philippine Islands are author- 
ized to be enlisted “in the Army.” It was only when it was desired 
to define or prescribe the organization of such enlisted natives that 
the term “ Regular Army ” was introduced to indicate the organiza- 
tion therein prescribed for “the Army of the United States.” The 
difficulty arises because of the definition in subsequent statutes of 
the terms “Army of the United States” and the “ Regular Army.” 
See act of June 3, 1916, sections 1 and 2, 39 Stat., 166; and sections 
1 and 2 of the act of June 4, 1920, 41 Stat., 759. 

Section 2 of the act of December 17, 1919, excludes from the bene- 
fits of the act “ officers or enlisted men of any forces or troops of the 
Army of the United States other than those of the Regular Army.” 
The Philipine Scouts, except as they are a part of the Regular Army, 
are not a component of the Army of the United States; and the con- 
clusion is irresistible that they are a part of the Regular Army, ex- 
isting by virtue of, and subject to, the limitations of special statutes, 
and are within the general laws applicable to the Regular Army only 
when the extension to them of the general laws is not inconsistent 
or in conflict with the special statutes applicable to them, and to in- 
clude them is clearly within the intent of the general law. 

The same reasons exist for providing for the families or de- 
pendent relatives of enlisted men of the Philippine Scouts who die 
in the service from causes not due to their own misconduct, as 
for those of the Regular Army proper. And to include them within 
the act of December 17, 1919, does no violence to the special provision 
made for them as to pay, rations, and clothing allowances; it is the 
pay fixed under the special statute which is the basis for deter- 
mining the amount payable to the beneficiary. It is accordingly 
held that enlisted men of the Philippine Scouts are enlisted men of 
the Regular Army within the intent and meaning of the act of 
December 17, 1919, and the voucher, herewith returned, if otherwise 
correct, may be paid. 

This holding is in consonance with 25 Sim Dec., 709; and 27 id., 
85. 23 Comp. Dec., 159, is reconcilable with the satheenity of the 
Secretary of War under the particular statute there considered, and 
his authority under the act of February 2, 1901. And 26 Comp. Dec., 
954, has, in part, been reversed by decision of August 21, 1922, 12 
MS. Comp. Gen., 1593. 
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TRANSPORTATION—LAND-GRANT. DEDUCTIONS—NAVY NURSES. 


Transportation over land-grant roads furnished nurses of the Navy traveling 
on official business is subject to land-grant deduction whether furnished 
on transportation requests or upon cash payment by the nurses, they being 
reimbursed by the Government. 


Decision by Comptroller General McCarl, September 11, 1923: 

The Southern Railway Co. applied per letter of August 2, 1923, 
for review of settlement Tn—N-92494, July 25, 1923, disallowing its 
claim for $1.14 being amount deducted from a bill of the Southern 
Railway on account of transportation furnished two nurses of the 
Navy Department traveling under orders from Johnson, Tenn., to 
Great Lakes, Ill., for which payment was made in cash on full com- 
mercial basis. The company advises that the tickets for such trans- 
portation were routed via Harriman Junction, C. N. O. & T. P., Big 
Four, and C. & N. W. 

The company in its application for review contends that the mili- 
tary equalization agreement applies only upon transportation issued 
in exchange for requests of the Navy Department, Marine Corps, or 
War Department and that these nurses having from their own per- 
sonal funds purchased tickets for their transportation, there is no 
authority for deduction from the commercial fares. 

These nurses were traveling under orders on official business and 
the cost of their transportation was ultimately paid by the United 
States. In accordance with the route of travel deduction was prop- 
erly made on account of actual land grant involved. The Govern- 
ment being entitled to the benefit of the land-grant deduction on ac- 
count of this travel, the settlement in disallowing the claim for re- 
fundment of the amount thus deducted is sustained. 




















INCREASE OF COMPENSATION—EMPLOYEES ON COOPERATIVE 
WORK. 


The provision in the act of March 4, 1923, 42 Stat., 1558, prohibiting the 
payment of the increase of compensation for 1924 to employees who re- 
ceive part of their pay from outside sources under cooperative arrange- 
ments, applies only to those whose entire time is spent on cooperative 
work and does not bar payment of the increase of compensation to 
employees employed on cooperative work only for a portion of their time. 





eed General McCarl to the Secretary of Agriculture, September 12, 


I have your letter of August 6, 1923, requesting decision whether 
employees assigned for a portion of each day on cooperative work 
and who receive a part of their compensation or traveling expenses 
from contributed funds are entitled to the increase of compensation 
provided by the act of March 4, 1923, 42 Stat., 1558, which has a 
proviso as follows: 


SecTIon 2, That the provisions of this act shall not apply to the follow- 
ing: * * * employees who receive a part of their pay from any outside 
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sources under cooperative arrangements with the Government of the United 
States or the District of Columbia * * *. 


You state: 


In the efficient administration of the work of the department it is often 
necessary that regular employees be assigned for a portion of each day on 
cooperative work. In such instances, contributed funds as above mentioned 
should properly bear the proportionate share of the cooperation whether it 
be for salary, supplies, or other expenses. The employee may or may not be 
cognizant that he receives a part of his salary from contributed funds. He 
probably will not be aware from whence his salary is paid, other than the 
general knowledge that he is on the Government pay rolls. It would appear 
unjust that such an assignment of an employee should operate as a prohibition 
of the payment to him of the $240 bonus. 

It is understood the employees concerned are generally engaged 
upon Government work which is not the matter of cooperative 
arrangements, and are only partly engaged on cooperative work, and 
that it is only for the time so partly engaged that there is a division 
of salary between the cooperative funds and Government funds, 
the employees being paid solely from Government funds for the 
time not engaged on cooperative work. I think the provision in 
question has application where the status of the employee is that 
of being engaged generally on cooperative work, and has no appli- 
cation to such incidental engagement on cooperative work as stated 
in the submission. 

You are advised that the employees in question are entitled to 
increase of compensation if they come within the terms of the act 
of March 4, 1923, in other respects. 


REFUND OF CUSTOMS DUTIES ON GOVERNMENT IMPORTATIONS. 


The statutory limit within which protests must be filed against erroneous 
collection of customs duties does not run against importations by the 
Federal Government and will not bar refund to an express company pay- 
ing erroneous customs charges on behalf of, or as agent for, the Govern- 
ment. 

Customs brokerage fees are not payable on importations of Government prop- 
erty and may not be refunded to persons advancing such fees on behalf 
of the Government. 


Decisions by Comptroller General McCarl, September 13, 1923: 

The claim of the American Railway Express Co. for $9.15 as reim- 
bursement of custom duties paid to the collector of customs at Rouses 
Point, N. Y., on one map shipped from Notre Dame du Lac, Quebec, 
August 7, 1922, for the official use of the Bureau of Internal Revenue, 
Washington, D. C., was dismissed per settlement Tn-T-51540}, 
March 31, 1923. 

The map was transported from Rouses Point, N. Y., to Washing- 
ton, D. C., by the American Railway Express Co., for which its bill 
was presented in the sum of $9.57, $0.42 being for transportation 
service and $9.15 as entry fee and customs charges at Rouses Point, 
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N. Y. The Commissioner of Internal Revenue in letter of October 
11, 1922, approved the bill for $0.42, disapproving $9.15 representing 
entry fee and customs charges, as no duty is properly collectible 
on an entry of this character, being a map for the official use of the 
Internal Revenue Bureau, specifically exempt under the provisions of 
paragraph 424 of the tariff act of 1913, 38 Stat., 155. It appears that 
this shipment was covered by entry A-211, dated August 7, 1922. 
Entry was liquidated as entered on August 30, 1922. Protest was 
filed November 7, 1922. The deputy collector in charge at Rouses 
Point, N. Y., per letter dated January 27, 1923, addressed to Mr. 
J. L. Cox, agent, American Railway Express Co., Rouses Point, 
N. Y., stated that the question of refundment of duties had been 
submitted to the Department and that he had received reply, as fol- 
lows: 


In view of the statement contained in your letter of the 26th ultimo (File 
49771). that Rouses Point consumption entry 211 was liquidated on August 
30, 1922, and that no timely written protest was filed against your action, the 
Department’s !etter of the 16th ultimo, authorizing a refund of the duty, is 
hereby revoked and you are directed to retain the amount collected on the 
entry in question. 

It appears that of the $9.15 now claimed by the express company, 
$7.65 represents amount paid to and received by the United States 
collector of customs at Rouses Point, N. Y., as 15 per cent on a 
valuation of the map at $51 and $1.50 as entry fee. The $7.65 was 
received by the collector for the United States. The $1.50 as entry 
fee was not a payment to the United States but was evidently a fee 
paid to a broker in connection with the shipment; such a charge 
can not maintain against the United States as there is no authority 
for the employment of a broker to route a Government shipment 
through the Government’s own customhouse. 

It is clear that the map herein noted was on the free list and that 
customs fees and charges paid at Rouses Point, N. Y., were illegally 
assessed and collected. The claim was denied by the Treasury 
Department because of the failure of the express company, acting as 
the agent for the Government, to file proper written protest within 
the time limit of thirty days fixed by paragraph “N” of the tariff 
act of October 3, 1913, 38 Stat., 187, in force at the time the illegal 
collection was made. Time limitations on filing of protest also are 
fixed in sections 520 and 521, act of September 21, 1922, 42 Stat., 973, 
now governing the refund of customs duties and charges. This 
would not appear necessarily applicable to where the importation 
is that of and by the Government itself. Application of the limita- 
tion to such a case serves no good purpose. The fact remains that 
the carrier here acted for the Government and paid the illegal 
charges due to the action of the Government, and is entitled to 
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reimbursement from the Government. As an appropriation has 
been made expressly available for refund of excessive or illegally 
collected customs charges, section 3689, Revised Statutes, act of 
June 10, 1890, and act of September 21, 1922, 42 Stat., 973, that 
permanent indefinite appropriation is exclusive of all others, and 
there could be no authority to charge the administrative appropria- 
tion available for the purchase price of the imported article with 
the amount of the refund of the illegally collected customs charges. 
A direct charge against the appropriation properly available for 
the refund of the duties, obviates the necessity of an adjustment of 
appropriations. 

Upon review of the settlement $7.65 is certified due claimant, pay- 
able under the appropriation “ Refund of excessive duties (cus- 
toms).” 


TRAVEL ALLOWANCE—DISCHARGE OF ENLISTED MEN OF NAVY 
BY REASON OF DEPENDENTS. 


An enlisted man of the Navy discharged at the request of a member of his 
family who becomes dependent upon him during the term of his enlist- 
ment is not discharged for his own convenience and is entitled to travel 
allowance. 


Comptroller General McCarl to the Secretary of the Navy, September 13, 
1923: 


I have your letter of August 16, 1923, and copy of proposed 
change in Instructions for Carrying into Effect the Act of Sep- 
tember 22, 1922, 42 Stat., 1021, covering payment of travel allow- 
ance to enlisted men of the Navy, requesting instruction whether 
the proposed change is in conformity with the law. 

The instructions which it is proposed to amend, paragraph 4 (2) 
of S. & A. Circular Letter 147-44-E, 176-3 of April 6, 1923, pro- 
hibits payment of travel allowance or furnishing transportation or 
subsistence in kind when the discharge is “ for the convenience of 
the man.” 

The proposed change would add the following: 

An enlisted man of the Navy discharged on the request of a surviving de- 


pendent is considered as not discharged for his own convenience and is en- 
titled to travel allowance. 


In decision dated May 15, 1923, 2 Comp. Gen., 758, it was held 
that enlisted men of the Navy and Marine Corps are entitled to 
travel allowance under the act of September 22, 1922, when dis- 
charged upon the application of one who becomes a surviving de- 
pendent during the term of enlistment. In contemplation of the 
law, act of June 4, 1920, 41 Stat., 775, the cause of dependency must 
have occurred after the enlistment and the dependent must be a 
member of the enlisted man’s family. 2 Comp. Gen., 302. 
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Accordingly, the proposed change should read as follows: 


An enlisted man of the Navy discharged at the request of a member of his 
family who becomes dependent upon him during the term of his enlistment 


is considered as not discharged for his own convenience and is entitled to 
travel allowance. 


RENTAL OF EMPTY CONTAINERS—INDEFINITE CONTRACTS. 


An agreement to pay a rental of 50 cents per month for steel oil drums not 
returned within 30 days, without any limit on the total amount so payable 
or on the length of time such charge would run, is unenforceable as con- 
stituting an indefinite agreement which no officer or employee of the 
Government is authorized to make; but where the United States has had 
the benefit of such drums beyond the 30-day limit, payment of a reason- 
able rental therefor is authorized based on the estimated depreciation 
during the time so retained by the Government as compared with the 
estimated life of the drums. 


Decision by Comptroller General McCarl, September 13, 1923: 


The Sinclair Refining Co., by letter dated July 9, 1923, requested 
a reconsideration of decision of June 6, 1922, sustaining settlement 
No. W-757554, dated March 24, 1922, disallowing its claim for 
$1,985 as rental of 289 steel drums at 50 cents per month each de- 
livered with oil therein to the United States at Fort Sill, Okla., 
under a purchase order dated September 28, 1919, and not returned 
to the vendor within 30 days from the date of delivery. The 
charge covered periods of from 11 to 17 months and was based on 
a provision of the purchase order to the effect that steel barrels 
would be returned to the contractor in 30 days or service charge of 
50 cents each per month or fraction thereof would be paid after the 
original 30 days had expired. 
In said decision it was stated: 


In so far as this stipulation of the order was concerned, there was no 
contract properly entered into. There could not be imposed an obligation 
indefinite as to the time for which it might run as appears in this case. 

The value of the steel barrels is said to have been $8 each and they are 
understood to have an average life of at least 10 years. It is obvious that 
the charge of 50¢ a month, or $6 a year, each for the period retained in 
excess of thirty days bears no relation to the amount of the investment in 
each barrel and can not be properly called a rental. The whole 289 barrels 
could apparently have been purchased for $2,312. They have been returned 
in as good condition as when received, reasonable wear and tear excepted, 
and it is insisted that the United States shall pay $1,985, or only $327 less 
than if purchased. The charge can be viewed only as a penalty and unen- 
forceable against the United States. 


December 28, 1922, in denying reconsideration of said decision it 
was stated: 


The charge can be viewed only as a penalty to secure the return or purchase 
of the drums and as such is unenforceable. * * * In all cases of con- 
tracts for the performance of any service, or the delivery of articles of any 
description, for the use of the United States, payment therefor may not exceed 
the value of the service rendered, or of the articles delivered previously to 
such payment. 
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In the request for reconsideration reference is made to the com- 
pany’s “claim for allowance on rental on steel drums under their 
contract No. 1437 of October 1, 1919, for delivery of oil to Fort 
Sill,” and to copy of letter of November 14, 1919, transmitting. by 
authority of the Quartermaster General, copies of said contract for 
execution and stating: 


2. Your attention is called to Schedule A, Qtrm. General, wherein paragraph 
three (3) relating to drums has been corrected to read: 

“Drums to be returned within (30) days. Service charge at fifty cents per 
drum per month or fraction after thirty days, charge eight dollars each for 
drums retained.” 


And it is argued on behalf of claimant: 


(3) As to the reasonableness of the provision, I call your attention to the fact 
that an oil company must keep its stock of drums to standard requirenrents. 
If a purchaser of oil buys the drum such drum can be forthwith replaced. If 
the purchaser of oil uses the drum for storage purposes and at a later date 
makes a return there must be a necessary ad interim replacement in going stock 
of drums by the oil merchant, and, therefore, a rental or service charge against 
the oil purchaser for use of the drum for storage is a necessary part of the 
upkeep of drum inventory by the oil merchant. The charge is in no sense a 
penalty to compel return, but is a fair rental charge for property used. To 
treat this charge as a penalty is to overlook the fact of benefit to the user, 
coupled with the corresponding privation to the owner. The rental charge is 
not to be considered excessive, in view of the trouble to which the owner is 
put in case of detention over a period of time by the user and expense necessarily 
incurred by the withholding of the drums from the owner. 

It is respectfully submitted, however, that in this ease the rental charge 
having been stated contractually as one of the terms of the contract, and par- 
ticularly in the light of the fact that this provision was written by the Govern- 
ment officers, makes this question unimportant. 

It is noted that contract No. 1437, referred to, was for 15,000 
gallons of oil for delivery during October, November, and December, 
1919, as called for by the camp supply officer, Camp Pike, Ark., 
whereas the purchase order dated September 28, 1919, under which 
the claim in question was made, was for 19,500 gallons of oil to be 
shipped to camp supply officer, Fort Sill, Okla. 

The provision, in the purchase order of September 28, 1919, with 
respect to the service charge of 50 cents each per month for the steel 
barrels is indefinite, no limit being placed on the length of period 
during which the charge would be payable, and such a provision no 
contracting officer on the part of the Government has the authority 
to make. It therefore follows that the United States was not legally 
obligated thereby. 

However, the Government derived the benefit from the use of the 
drums and it must be assumed that there was received from claimant 
the consideration of such use by the Government. It is understood 
that the average life of such drums is 10 years or 120 months; and 
in the absence of evidence showing any other actual damages sus- 
tained by claimant it may be assumed that the damage sustained for 
each month of delay was one one-hundred-and-twentieth of $8, the 


alleged value of each drum, or 6% cents per drum per month. Ac- 
cordingly, upon a review of the matter a difference of $264.66 is 
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certified due claimant in full and final settlement of all claims aris- 
ing out of the delay in returning the 289 drums. Of the amount 
thus allowed the sum of $123.13 is chargeable to the appropriation 
“General appropriations, Quartermaster Corps, 1920,” and $141.53 


to the appropriation “ General appropriations, Quartermaster Corps, 
1921.” 


COMMUTATION OF RATIONS—ARMY ENLISTED MEN UNDER CIVIL 
ARREST. 


Army enlisted men while under arrest by civil authorities are not entitled to 
commutation of rations. 





Decision of Comptroller General McCarl, September 13, 1923: 
Herman Ensor, formerly private, Headquarters Troop, Twelfth 
Cavalry, requested July 3, 1923, a review of settlement No. M. 
1316-W, dated June 29, 1923, by which was disallowed his claim for 
commutation of rations while in the hands of the civil authorities. 

It appears that on June 2, 1922, claimant was arrested by the 
civil authorities and released February 19, 1923, without trial. He 
states that he_received his Army pay for that period but did not 
receive commutation of rations. 

Commutation of rations is a money allowance payable in lieu of 
rations in kind under the conditions prescribed by the Secretary 
of War in regulations. While paragraph 1371, Army Regulations, 
1913, as amended, provides that if an enlisted man arrested and 
confined by the civil authorities is released without trial his right 
to pay for the time of such absence is restored, there is no provision 
for payment to an enlisted man under similar circumstances of com- 
mutation of rations. There being no authority of law or regula- 
tion for a payment of this kind, it must be denied. 

Upon review the settlement is sustained. 


NAVY PAY—CHIEF WARRANT OFFICERS. 


A warrant officer commissioned as chief warrant officer prior to, on, or sub- 
sequent to June 30, 1922, may be paid the pay provided for a warrant 
officer of like length of service until such time as his pay as chief warrant 
officer equals or exceeds his pay as a warrant officer. 





Comptroller General McCarl to the Secretary of the Navy, September 14, 
1923: 


I have your letter of March 21, 1923, submitting a proposed 
change in sections A and B of Instructions for Carrying into Effect 
the Joint Service Pay Bill of 10 June, 1922, and requesting an 
expression as to whether said change is in conformity with the law. 


It is proposed to add paragraph (g) at the bottom of page 2 of 
the instructions, as follows: 






A warrant officer who accepts a commission as chief warrant officer on a 
date subsequent to 30: June, 1922, may continue to receive his pay as a war- 





































DECISIONS OF THE COMPTROLLER GENERAL. 148 


rant officer until such time as his pay as chief warrant officer equals or 
exceeds his pay as a warrant officer. This is true even though the date stated 
in the commission as chief warrant officer, is prior to 1 July, 1922. A chief 
warrant officer who accepted his commission as such prior to 1 July, 1922, is 
entitled to continue in receipt of the pay he was receiving on 30 June, 1922, 
or to the pay of his grade under the act of 10 June, 1922. 
and to strike out the note at the foot of the pay table on page 3. 
This office has held that by reason of the provisions of the act 
of March 3, 1909, 35 Stat., 771, and of section 1 of the act of June 
10, 1922, 42 Stat., 627, a warrant officer promoted to chief warrant 
officer is entitled to the pay which as a warrant officer he would 
have been entitled had he not been promoted to chief warrant officer, 
irrespective of whether the commission as chief warrant officer was 
accepted prior to, on, or subsequent to, June 30, 1922. A. D. 7242, 
December 19, 1922, in the case of Chief Machinists Shackleton, and 
A. D. 7708, in the case of Chief Machinist Alm, September 14, 1923. 
In conformity with these decisions the paragraph should be 
issued to read: 


A warrant officer promoted to chief warrant officer prior to, on, or sub- 
sequent to June 30, 1922, may be paid the pay provided for a warrant officer of 
like length of service until such time as his pay as chief warrant officer 
equals or exceeds his pay as a warrant officer. The pay as a warrant officer 
herein referred to is the pay provided by section 1556 of the Revised Statutes 
as amended by the act of May 13, 1908, 35 Stat., 128, and the act of March 
4, 1917, 39 Stat., 1181, or by section 10 of the act of June 10, 1922, 42 
Stat., 630. 


CONTRACTS—PROPOSAL AND ACCEPTANCE. 


A proposal not withdrawn prior to acceptance constitutes, with the acceptance, 
a contract binding upon the contractor; the proposal may not be withdrawn 
after acceptance nor may any executive officer of the Government increase 
the price to be paid thereunder without adequate consideration moving to 
the United States. 


Decision by Comptroller General McCarl, September 15, 1923: 


M. J. O’Fallon Supply Co. requested August 14, 1923, review of 
settlement No. W-161064, dated March 23, 1923, disallowing $107.37 
of its total claim of $1,014.80 for certain plumbing supplies and 
painting material furnished to the United States Veterans’ Hospital 
at Fort Bayard, N. Mex. The disallowance was for the reason that 
claimant had agreed to furnish the material for $907.43 and that 
there was no consideration moving to the United States for the addi- 
tional amount of $107. 37. 

The medical officer in charge of the United States Veterans’ Hos- 
pital at Fort Bayard, N. Mex., advertised for proposals for furnish- 
ing 1,700 feet of 6-inch iron pipe; 10 “ys” for the pipe; 400 pounds 
of pig lead; and 200 pounds of calking oakum. Claimant proposed, 
June 5, 1922, to furnish this material for $907.43. The bid was sub- 
mitted to the Director of the United States Veterans’ Bureau for 
approval, which was given by telegraph on June 30, 1922. The bid 
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was then accepted by telephone, but claimant stated that the price 
of the material had advanced in the interim and that the order could 
not be accepted unless the aggregate price was increased to $1,014.80. 
or an excess of $107.37 over the price bid a few days earlier. There- 
upon the medical officer in charge of the hospital telegraphed the 
Director, approval was given for the increased price, and the 
material was delivered on August 16, 1922. 

The proposal had not been withdrawn prior to acceptance and as 
there was no undue delay in acceptance it could not be modified or 
withdrawn thereafter. Scott v. United States, 44 Ct. Cls., 524. The 
proposal and acceptance constituted a contract binding upon the 
contractor. United States v. Steamship Company, 239 U. S., 88. 
No executive officer of the United States was authorized to increase 
the price from $907.43, as fixed in the contract, to $1,014.80 without 
adequate consideration moving to the United States and this not- 
withstanding that the market price had advanced during the interim 
between the submission of the bid and its acceptance. 25 Comp. Dec., 
91. Claimant was allowed $907.43 in the settlement as the amount 
of its accepted bid and there is nothing further due from the United 
States by reason of the transaction. 

Upon review the settlement is sustained. 


MARINE CORPS PAY—STAFF SERGEANTS. 


The establishment of the grade of “staff sergeant” in the Marine Corps, the 
assignment thereto of the number of enlisted men considered necessary, 
and the placing of the enlisted men so assigned in the third pay grade 
established by the act of June 10, 1922, 42 Stat., 629, was within the 
authority conferred upon the Secretary of the Navy by the act of June 4, 
1920, 41 Stat., 836, and entitles such staff sergeants to the pay of the grade 
in which placed. 


Decision by Comptroller General McCarl, September 15, 1923: 

There is before this office for decision the question whether en- 
listed men of the Marine Corps who, pursuant to changes in Marine 
Corps Manual No. 1, dated March 14, 1923, article 405, were given 
the grade of “staff sergeant” to correspond with like grade in the 
Army, are entitled to the pay of the third grade as provided in the 
act of June 10, 1922, 42 Stat., 629. 

Prior to the issuance of changes, Marine Corps Manual No. 1 of 
March 14, 1923, no enlisted men of the Marine Corps had been des- 
ignated as in the third grade for pay purposes. The change author- 
ized the assignment of 101 sergeants to staff sergeants, placing them 
in the third grade under section 9 of the act of June 10, 1922. 

Section 1612, Revised Statutes, provides that: 


The officers of the Marine Corps shall be entitled to receive the same pay 
and allowances, and the enlisted men shall be entitled to receive the same 
ay * * * as may be provided by or in pursuance of law for the officers 
and enlisted men of like grades in the infantry of the Army. 
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Section 1 of the act of June 4, 1920, 41 Stat., 830, provides: 


The authorized enlisted strength of the active list of the Marine Corps is 
hereby permanently established at twenty-seven thousand four hundred, dis- 
tribution in the various grades to be made in the same proportion as provided 
under existing law. 


The same act in section 7, 41 Stat., 836, provides: 


That hereafter the Secretary of the Navy is authorized, in his discretion, to 
establish such grades and ratings as may be necessary for the proper adminis- 
tration of the enlisted personnel of the Navy and Marine Corps. 


Apparently difficulties would arise under these two provisions since 
if the total strength is distributed in the various grades in the same 
proportion as provided under the existing law pursuant to section 1, 
the establishment of other grades pursuant to section 7, would inter- 
fere with such proportionate distribution. 

Prior to the act of June 4, 1920, grades in the enlisted strength in 
the Marine Corps and ratings in the enlisted force of the Navy were 
expressly provided by law. In contemplation of the classification of 
grades and ratings for pay purposes as prescribed in the act of May 18, 
1920, 41 Stat., 602, for enlisted men of the Navy, and that applicable 
to enlisted men in the Marine Corps as prescribed in the Army reor- 
ganization act of June 4, 1920, 41 Stat., 761, and the fact that changes 
arising in the nature of duty performed require changes in grade or 
ratings to suitably designate such duty, in order to obviate the neces- 
sity of frequent legislation relative thereto, the act of June 4, 1920, 
vested in the Secretary of the Navy authority to establish new grades 
or ratings or to change old ones, such grades or ratings to fall under 
one of the classifications for which base pay is prescribed in those 
acts. Decision of the Comptroller of the Treasury, Dec. 17, 1920, and 
1 Comp. Gen., 396. 

The apparent conflict between sections 1 and 7 of the act of June 4, 
1920, should be considered in the light of provisions in the act of 
June 4, 1920, 41 Stat., 761, relative to enlisted men of the Army, which 
in effect provided seven classes or pay grades for the enlisted force 
of the Marine Corps. The various grades as provided for the Marine 
Corps prior to the act of June 4, 1920, not only indicated the duty to 
be performed but the pay to which entitled. The act of June 4 1920, 
established pay grades without reference to the duty performed. 
fhe determination of the pay grade into which an established duty 
grade should fall by implication is left to administrative authority. 
It is apparent that section 1 of the act of June 4, 1920, contemplated 
a distribution of the force in the established duty grades as then pro- 
vided by law, and that section 7 of the act authorized the Secretary 
to make such change in that distribution as necessary for the proper 
administration of the personnel. 
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The act of June 10, 1922, 42 Stat., 629, also prescribes seven grades 
or classes for pay purposes for enlisted men of the Army and Marine 
Corps, differing from the classification prescribed in the act of June 
4, 1920, 41 Stat., 761, only in the amount of pay prescribed for each 
class. Apparently the authority vested in the Secretary of the Navy 
to establish new grades in the enlisted personnel of the Marine Corps 
by the act of June 4, 1920, 41 Stut., 836, is not inconsistent nor in 
conflict with the provisions of this act. 

Therefore the Secretary of the Navy had authority under section 
7 of the act of June 4, 1920, 41 Stat., 836, to establish the grade of 
“staff sergeant” in the Marine Corps and to. assign thereto such 
number of enlisted men as he deemed necessary; also to place them 
in the third grade under section 9 of the act of June 10, 1922. The 
men so place are entitled to the pay of the third grade. 


RENTAL ALLOWANCE DURING SICK LEAVE—OFFICERS OF THE 
NAVY. 


Officers of the Navy when detached from all duty and granted sick leave or 
admitted to a hospital for treatment, who were entitled to, and in receipt 
of, rental allowance, immediately prior to such detachment from duty, by 
reason of dependents not occupying public quarters, may continue in receipt 
of such allowance for not exceeding six months from the date of detach- 
ment; i. e., for the period during which they could, under the regulations, 
have retained public quarters at their station. Entering a hospital at 
the end of the six months’ period will not entitle them to continue in receipt 
of rental allowance beyond that time. 


Decision by Comptroller General McCarl, September 15, 1923: 

There is before this office for decision whether an officer detached 
from all duty and granted leave or sick leave or sent to a hospital for 
treatment, no new duty being assigned him, is entitled to quarters 
in kind or to rental allowance, if public quarters are not available, 
during such period of leave, sick leave, or sick in hospital. 

The case presented is that of Harold Cameron Patterson, ensign, 
United States Navy, who, while in the United States Naval Hospital 
at Washington, D. C., for treatment, was detached from duty on the 
U.S. 8. Antares, and granted sick leave for one month on November 
17, 1922. Upon expiration of the sick leave, December 18, 1922, he 
was again admitted for treatment at the same hospital, and remained 
therein until February 12, 1923, when he was discharged from treat- 
ment at the hospital and granted sick leave of absence for a period of 
six months from that date. Upon expiration of the sick leave the 
orders require him to report to the commandant, Navy Yard, Wash- 
ington, D. C., for physical examination at the naval hospital, and 
report to determine his fitness for duty, and upon completion of such 
duty to await orders at Washington, D.C. The sick leave was 
granted upon the recommendation of a naval retiring board. The 
officer is married, and has certified that during period covered by his 
present claim, November 17, 1922, to March 31, 1923, neither he nor 
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his dependents have occupied public quarters except as he was fur- 
nished personal shelter while in hospital. 
Section 1265, Revised Statutes, provides, in part: 


Officers when absent on account of sickness or wounds, or lawfully absent 
from duty and waiting orders, shall receive full pay * * *. 


Section 6 of the act of June 10, 1922, 42 Stat., 628, establishing the 
rental allowance, contains a provision that— 


The rental allowance shall accrue while the officer is on field or sea duty, 
temporary duty away from his permanent station, in hospital, on leave of ab- 
sence or on sick leave, regardless of any shelter that may be furnished him 
for his personal use, if his dependent or dependents are not occupying public 
quarters during such period. * * * but no rental allowance shall be made to 
any officer without dependents by reason of his employment on field or sea 
duty. 


In decision of December 26, 1922, 2 Comp. Gen., 399, it was held 
that the quoted provision, so far as it related to temporary duty away 
from permanent station, in hospital, on leave of absence, or on sick 
leave, was applicable to officers with and without dependents, and 
that, as to these four conditions, the law contemplates being attached 
to a post, yard, or station, and, further, that— 


The question of “shelter” apparently narrows itself to the two conditions 
of temporary duty away from station and in hospital. The law does not 
contemplate such a permanency on temporary duty that it is not in fact tem- 
porary duty, nor such a permanency in hospital that return to active duty 
will not result therefrom. The law does not contemplate under such conditions 
of permanency occupying quarters as “shelter,” and also receiving rental al- 
lowance. 


The rental allowance is a substitute for, and is a grant of a money 
allowance in lieu of, quarters in kind. Decision to Secretary of War, 
May 22, 1923, 21 MS. Comp. Gen., 874. The act of March 2, 1907, 
34 Stat., 1168, authorized the furnishing of quarters in kind, of the 
number of rooms therein stated for each grade, to officers at posts 
or stations where there .are public quarters belonging to the United 
States; this was preceded by section 9 of the act of June 17, 1878, 
20 Stat., 144, similar in many respects except that, as to the number 
provided for, it was “such number of rooms as is now allowed to 
such grade by the rules and regulations of the Army.” 

The assignment of public quarters and the conditions to be ful- 
filled for their retention has always been a matter of regulation in aid 
of these statutes. See Army Regulations, 1913, paragraphs 1024 to 
1035, inclusive, and paragraph 1819, United States Navy Regula- 
tions, 1920. Subparagraphs 5 and 6 of paragraph 1819 of the Navy 
Regulations, provide: 

(5) The quarters to which an officer is entitled when on duty may be con- 
tinued in kind, at his proper station, during the period for which the law per- 
mits him to be absent without reduction of pay and allowances. 

(6) An officer on sick leave, not detached from his station, is entitled to pub- 


lic quarters at his station during the period of sick leave, not exceeding six 
months, provided he or his family occupy them. 


Paragraphs 1033 and 1035, Army Regulations, 1913, are to the 
same effect. It is only while on duty at a post or station (understood 
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as used in their broadest sense) that an officer has a right to quarters 
in kind. The decision of December 26, 1922, 2 Comp. Gen., 403, 
amplified in 2 Comp. Gen., 745, recognizes that an officer through 
causes beyond his control may be so situated for limited periods that 
he may not be entitled to retain or have assigned quarters in kind, 
and holds that in such a case the act of June 10, 1922, grants to him 
the rental allowance although under the act of 1907 and the regula- 
tions in aid thereof he has no right to quarters in kind. 

This case is in some of its aspects similar to the case of Nelms, deci- 
sion of January 9, 1923, 17 MS. Comp. Gen., 292. Nelms was de- 
tached from duty at the Marine Detachment, American Legation, 
Peking, China; directed to report at the United States Naval Hos- 
pital, Mare Island, Calif.; thereafter granted two months’ sick leave 
after the expiration of which to report to the Naval Hospital and so 
reporting was granted three months’ sick leave to take effect on dis- 
charge from the latter hospital. Rental allowance was allowed on 
the authority of decision of December 26, 1922. 

In the present case the officer was entitled to, and in receipt of, 
rental allowance while attached to the U. S. S. Antares by reason 
of having a dependent not occupying public quarters, and he may 
continue to receive the rental allowance after detachment while in 
hospital and while on sick leave of absence for a period not exceed- 
ing six months, the period during which under the regulations he 
could retain public quarters while on sick leave of absence. After 
the expiration of such total period of six months’ sick leave of ab- 
sence, should the officer reenter the hospital he will not be entitled 
to rental allowance, not being in receipt thereof—on entry and the 
mere going in hospital gives no right to the rental allowance. 2 Comp. 
Gen., 402. 


RELIEF OF DESTITUTE AMERICAN SEAMEN. 


As soon as the owners of a wrecked vessel take up the burden of subsisting 
and transporting the members of the crew they cease to be destitute sea- 
men and such owners may not be reimbursed from public funds for any 
part of the cost of subsistence and transportation of such seamen to a 
port of the United States. 


Decision by Comptroller General McCarl, September 17, 1923: 

The Pacific Mail Steamship Co. requested June 18, 1923, review 
of settlement No. S—10222, dated March 6, 1923, of its claim under 
section 4578, Revised Statutes, as amended, for $9,907.76 as reim- 
bursement of subsistence and transportation of the crew of the 
steamship Pennsylvania from Iquique, Chile, to San Francisco, 
Calif., incident to the destruction November 12, 1918, of the ship 
while in the harbor of Iquique. The sum of $745.64 was allowed in 
the settlement and the balance was disallowed on the ground that 
the seamen were returned to the United States at the expense of the 
owners. 
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Section 4577, Revised Statutes, made it the duty of American con- 
suls and vice consuls to provide at public expense for the subsistence 
and transportation to some port in the United States of American 
seamen found destitute within their districts. Section 4526, Re- 
vised Statutes, as amended by the act of December 21, 1898, 30 
Stat., 755, declares that seamen whose services terminate by reason 
of the loss of their ship shall be considered as destitute while section 
4578, Revised Statutes, as amended by the act of June 26, 1884, 
23 Stat., 55, and June 19, 1886, 24 Stat., 83, provides as conditions 
precedent to payment from public funds for the subsistence and 
transportation of destitute seamen to the United States: (1) That 
the consul or vice consul shall request the transportation; (2) that 
the consul and master of the transporting vessel shall agree within 
maximum limits on the cost of transportation; and (3) that the 
consul shall issue destitute seamen certificates for the transportation. 
The question for decision in the instant case is whether these condi- 
tions were satisfied. 

The Pacific Mail Steamship Co.’s steamship Pennsylvania was de- 
stroyed by fire in the harbor of Iquique, Chile, on November 12, 1918. 
Under date of March 18, 1919, the acting American consular agent 
at said port certified that the “ Nitrates Agency, Ltd., acting on my 
behalf, shipped the destitute crew of the steamship Pennsylvania 
on the Peruvian steamer Urbubama, which sailed from this port on 
December 3, 1918, for Callao, Peru.” W. R. Grace & Co., of Callao, 
agents for the Pacific Mail Steamship Co., paid $6,256.08 for the sub- 
sistence and transportation of the crew from Iquique to Balboa, via 
Callao. The expenses of the crew from thence to San Francisco 
aboard claimant company’s own ship, including one seaman who was 
sent to New Orleans, were $3,830.85. The United States paid 
$1,091.26 for the subsistence of the crew at Iquique from November 
13 to December 3, 1918. Of the claim submitted for a total of 
$9,907.76 as the cost of subsistence and transportation of the crew, 
with the exception of that of the captain for which no claim is made, 
from Iquique to ports in the United States, there was allowed in the 
settlement of which review is requested the sum of $745.64 as bal- 
ance of subsistence at Iquique and as cost of transportation from 
Iquique to Callao. The balance of the claim was disallowed on the 
report of the consul that no transportation expenses were incurred, 
as the crew was returned to the United States at the expense of the 
owners. 

The claim may be restated thus: After having effected and paid 
for the transportation to the United States of the crew of one of its 
lost ships with a part of the return transportation by its own line, 
claimant seeks to secure reimbursement of the cost from public funds 
provided for return to the United States of seamen found destitute 
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within American consular districts. There was no agreement be- 
tween the consul and the master as to the cost of transporting the 
seamen, nor were destitute seamen certificates issued by the consul 
for the transportation and subsistence; nor is the claim within the 
spirit of the law, no intention appearing therein to reimburse the 
owner of a lost ship for expenditures made in transporting its own 
seamen to the United States. 

As soon as the owners of a wrecked vessel take up the burden of 
subsisting and transporting the members of the crew they cease to 
be destitute seamen on the hands of the consul and claimant may not 
be reimbursed from public funds for any part of the cost to it of the 
transportation and subsistence expenses of the crew of the steamship 
Pennsylwania to a port in the United States. 

So much of the settlement as disallowed, $9,162.12, is sustained 
and so much as allowed, $745.64, is reversed; the certificate of settle- 
ment will be canceled. 





RELIEF OF DISBURSING OFFICERS—SUBROGATION OF SURETIES. 


The general rule as to the subrogation of sureties to the rights of their princi- 
pals is not applicable to cases arising under the act of April 21, 1922, 42 
Stat., 497, in which the surety has made good the amount due from the 
principal, said act only authorizing, in an otherwise proper case, credit 
to the disbursing officer. 


Decision by Comptroller General McCarl, September 19, 1923: 

The United States Fidelity & Guaranty Co., applied August 13, 
1923, for refund of $1,394.05 deposited June 9, 1922, under certifi- 
cate No. 77858 with the Treasurer of the United States, in payment, 
as surety, of the indebtedness to the United States of Henry S. Rey- 
nolds, ensign, Supply Corps, United States Naval Reserve Force, us 
evidenced by Auditor for the Navy Department settlement No. 
16595-D, dated May 2, 1921. The claim for refund is asserted on 
the ground that Reynolds had a right to credit under the act of April 
21, 1922, 42 Stat., 497, for the amount charged against him in the set- 
tlement and that the surety, having paid the indebtedness, is sub- 
rogated to that right, entitled to credit, and to the return of the sum 
paid in liquidation of the indebtedness. 

Ensign Reynolds, as disbursing officer of the Navy, was tried by 
court-martial April 28, 1920, on a charge of having embezzled 
$1,394.05 of public funds. It was found that said shortage occurred 
while Reynolds was ill and confined to a hospital and he was ac- 
quitted of the charge of embezzlement. The acquittal of the charge 
did not relieve the officer from responsibility for public moneys en- 
trusted to his care, with which he had charged himself and for which 
-he was bound to account. See Smith v. U.8., 170 U. S., 372. In the 
audit of Reynolds’ accounts it was found that the difference be- 
tween the receipts and expenditures was $1,394.05. Demand was 
made upon the officer and claimant, as surety, to make good the 
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amount, and claimant, after repeated attempts to induce the principal 
to discharge the indebtedness, paid same into the Treasury. 

The act of April 21, 1922, 42 Stat., 497, authorized the Comptroller 
General of the United States, upon certification that the transactions, 
expenditures, losses, or payments appeared to be free from fraud 
or collusion: 

(a) to relieve disbursing officers or special disbursing agents of the War 
and Navy Departments from accountability or responsibility for losses, occur- 
ring between April 6, 1917, and November 18, 1921, of funds, or of accounts, 
papers, records, vouchers, or data pertaining to said funds, for which said 
officers or agents were accountable or responsible; and (b) to allow credits, 
in the settlement of accounts of said officers or agents, for payments made in 
good faith on public account during said period, notwithstanding failure to 
comply with requirements of existing law or regulations pursuant thereto; 
Provided, That in cases of losses or payments involving more than $1,000 the 
Comptroller General shall exercise the authority herein only upon the written 
recommendation of the Secretary of War or the Secretary of the Navy, which 


recommendation shall also set forth the facts relative to such loss or pay- 
ment. 


The amount involved in the present matter was more than $1,000, 
but prior to payment by the surety no recommendation was made by 
the Secretary of the Navy pursuant to the proviso of the cited 
enactment. 

The statute makes no appropriation nor does it purport to author- 
ize relief to sureties, even where the loss appears to be free from 
fraud or collusion. The general rule as to the subrogation of sure- 
ties to the rights of their principals does not here apply so as to 
entitle the surety to credit under the statute for the losses, ete., 
of its principal and to refund of a payment made by the surety 
to close out his accounts, particularly when the statute does not 
confer an absolute right upon the disbursing officer to credit but 
a privilege only which may be granted or withheld as circum- 
stances may warrant. There is no appropriation available from 
which refund could be made and payment of the indebtedness must 
be considered as closing the transaction. 

The claim of the surety for credit and refund of the amount 


paid to close out the account of its principal must be, and is, 
denied. 


CONTRACTS—CONTINGENT PAYMENTS. 


Where, under authority of an appropriation specifically providing for the 
development of new types of aircraft, a contract is entered into for designing 
and constructing airplanes and provides, as a part of the consideration, that 
if the Government after the delivery of said airplanes manufactures or has 
manufactured other airplanes of the same design the contractor shall be paid 
a certain percentage of the cost of the additional airplanes not to exceed a 
fixed amount, effect must be given to such provision and payment thereunder 
authorized as an additional payment dependent upon a contingency rather than 
the payment of a bonus or royalty. 


Decision by Comptroller General McCarl, September 20, 1923: 


The Glenn L. Martin Co. applied July 23, 1923, for a review of 
settlement No. W-555029 of February 7, 1923, disallowing its claim 
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for $3,234, being 2 per cent of the contract price of seven airplanes 
manufactured for the Government by the L. W. F. Engineering Co. 
under contract dated May 5, 1921. 

The basis of the claim is the provision in Article VI of a contract 
entered into between the Government and the Glenn L. Martin Co. 
under date of June 9, 1920, which reads: 

It is understood by both parties hereto that the consideration named in 
Article V hereof is not of itself sufficient to induce the contractor to undertake 
the work herein contracted for, without the possibility of additional remunera- 
tion from the Government. It is therefore agreed that one of the considerations 
of this contract is said element of possibility of additional remuneration, which 
is, at the same time, calculated to afford every encouragement to the con- 
tractor to expend its best efforts to make the articles herein contracted for so 
superior to the contract requirements that a material contribution will thus be 
made to the science and art of aviation and as a result of which the Govern- 
ment will consider it advisable to reproduce such articles in quantity. The 
Government therefore agrees that should it, after the delivery and acceptance 
of the articles herein contracted for, manufacture, or have manufactured for 
it, additional articles of such design, it will pay the herein-named contractor 
an amount equal to two per cent (2%) of the price paid by the Government 
for the first fifty of such articles, one and one-half per cent (14%) of the 
price paid for the second fifty of such articles, and one per cent (1%) of the 
price paid for all other such articles; provided, that the aggregate of all such 
payments shall in no event exceed $50,000. 

Under said contract of June 9, 1920, the Glenn L. Martin Co. 
undertook to design, construct and assemble for and deliver to the 
Government 20 new-type Martin bombing airplanes, and also to 
furnish and deliver to the Government a complete set of clear and 
legible working paper vandykes of the first; and a final analysis of 
design, a complete set of clear and legible working paper vandykes 
and a bill of material of the twentieth or last of said planes de- 
livered, the vandykes of the first plane to be delivered within 30 
days after the delivery of said plane and the final analysis of design, 
etc., of the twentieth plane to be delivered within 30 days after the 
delivery of said twentieth plane. 

It is contended that after the delivery and acceptance of the 20 
planes covered by the contract of June 9, 1920, the Government had 
manufactured by the L. W. F. Engineering Co. 7 planes of sub- 
stantially the same design as the planes designed and constructed 
by the Glenn L. Martin Co. under said contract of June 9, 1920, and 
therefore that an amount equal to 2 per cent of the contract 
price of the said 7 planes is payable to the Glenn L. Martin Co. 
under the provisions in its contract of June 9, 1920, hereinbefore 
quoted. 

This claim does not involve the payment of royalty for the use 
of a patent or invention; neither does it involve the question of 
payment for additional service. It involves only the construction 
and application of a provision in the original contract relative to 
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consideration for, or contract price of, the 20 planes to be designed, 
constructed, and delivered under said contract. 

As the provision referred to is in the original contract of June 
9, 1920, and clearly provides that as a part of the consideration for 
designing and constructing the 20 planes covered thereby the Gov- 
ernment will pay to the claimant an amount equal to 2 per cent 
of the contract price of the first 50 planes of the same design manu- 
factured by or for the Government after delivery and acceptance 
of the 20 planes, the only questions for consideration are (1) whether 
said provision could legally and properly be made a part of the 
contract, and (2) whether the 7 planes on which the percentage 
payment is claimed were in fact planes of the same design as the 
planes designed and constructed under the contract of June 9, 1920, 
and whether the Government had them manufactured “after the 
delivery and acceptance of the articles” covered by said contract. 

The contract of June 9, 1920, was entered into under authority of 
an appropriation made in the act of July 11, 1919, 41 Stat., 108, 
which provided specifically for “experimental investigations and 
purchase and development of new types of aircrafts.” If in order 
to obtain the 20 airplanes of a new type it was necessary to agree 
to pay the contractor in addition to the fixed unit price of said planes 
and as a part of the consideration therefor a sum not exceeding 
$50,000, said additional payment to be contingent upon whether the 
20 planes should be so satisfactory that the Government would have 
more of the same designs manufactured, then the appropriation 
referred to must be regarded as authorizing the undertaking on the 
part of the Government. The contract recites in effect that it was 
necessary for the Government to agree to such additional contingent 
payments in order to obtain the 20 planes of a new type; and in 
view of the circumstances and conditions existing at that time it 
may be assumed that said agreement was necessary. The provision 
does not contravene any statute and appears to be sufficiently defi- 
nite to obligate the appropriation for the amount of such additional 
payment not to exceed $50,000. The provision does not undertake to 
obligate subsequent appropriations nor to create a liability against 
the Government in excess of the appropriation under authority of 
which the contract was made. Therefore, I am constrained to hold 
that the provision in question was legally and properly included in 
the contract and constitutes a legal obligation against the appropria- 
tion “ Air Service, Army, 1920” to an amount, not exceeding $50,000, 
equal to 2 per cent of the price paid for the first 50, 1} per cent 
of the price paid for the second 50, and 1 per cent of the price paid 
for all other airplanes of the same design as the 20 designed and 
constructed under the contract of June 9, 1920, which the Government 
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might have manufactured after the delivery and acceptance of said 
20 planes. 

Did the Government have the 7 planes on which the 2 per cent 
is claimed manufactured after delivery and acceptance of the 20 
planes, and were they of the same design as the said 20 planes? 

It appears that the last of the 20 planes covered by the contract 
of June 9, 1920, was delivered and accepted June 9, 1921, and that 
the final analysis of the design, etc., were delivered June 8, 1921. 
The contract of May 5, 1921, under which the 7 planes were manu- 
factured by the L. W. F. Engineering Co. provided that the Gov- 
ernment should on or before May 25, 1921, deliver to the contractor 
“ a Government-owned sample airplane of the type to be constructed 
hereunder for use as a guide to the contractor in the performance 
of this contract” and should “also furnish the contractor on or 
before June 25, 1921, Van Dykes of such working drawings, parts 
lists, and other data as may be available to assist the contractor in 
the performance of this contract.” Said contract provided that the 
first 2 of the 35 planes covered thereunder should be delivered in 
November, 1921. From these facts it would appear that the 7 
airplanes manufactured by the L. W. F. Engineering Co. under 
the contract of May 5, 1921, are airplanes which the Government 
had manufactured “after the delivery and acceptance” of the 20 
planes designed and constructed under the contract of June 9, 1920. 

The evidence before me does not show whether the sample air- 
plane furnished by the Government to the L. W. F. Engineering 
Co. to be used as a guide in the manufacture of the 35 planes 
covered by the contract of May 5, 1921, was one of the 20 planes 
designed and constructed under the contract of June 9, 1920. But 
in an affidavit executed September 7, 1922, Maj. D. C. Emmons, 
contracting officer for the Engineering Division of the Air Service, 
stated that he is familiar with the 20 airplanes designed and con- 
structed under the contract of June 9, 1920, and the 35 airplanes 
manufactured under the contract of May 5, 1921, and that the said 
35 airplanes are substantially of the same design as the said 20 air- 
planes. This is further indicated by a recital in an agreement 
made July 15, 1922, for the purpose of effecting a settlement of the 
claim now under consideration. Said agreement was signed on be- 
half of the Government by Ist Lieut. Ken G. Fraser as contracting 
officer and was approved by the Chief of the Engineering Division, 
Air Service. 

The recital referred to is as follows: 


Whereas, after the manufacture and delivery of the said twenty (20) air- 
planes under said contract No. 277, the Government caused seven (7) addi- 
tional new type Martin bombing airplanes (sometimes known as type GM-2) 
of the contractor’s design to be manufactured for it by Ernest C. Whitbeck, 
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receiver of L. W. F. Engineering Company, Inc., under Engineering Division, 
Air Service contract No. 367, dated May 5, 1921, at a price of $23,100.00 
an: = 3 


Upon a review of the matter a difference of $3,234 is certified due 
claimant. 


KEPAIRS OR ALTERATIONS TO UNIFORMS OF ENLISTED MEN OF 
THE ARMY. 


Enlisted men of the Army are without authority to contract or arrange with 
commercial establishments for the alteration or repair of their uniforms 
at public expense. 


Decision by Comptroller General McCarl, September 21, 1923: 

The Pulliam-Williams Co. requested April 17, 1923, review of set- 
tlement No. W-886590, dated February 7, 1923, disallowing its 
claim for $85.50 as the cost of altering and repairing during the 
period May 1, 1920, to May 1, 1921, certain articles of uniform 
clothing at the request of enlisted men then stationed at San Antonio, 
Tex. The claim was disallowed on the ground that there was no 
authority of law under which enlisted men of the Army may con- 
tract or arrange at public expense with commercial establishments 
for the alteration or repair of their uniforms. 

During the period from May 1, 1920, to May -1, 1921, enlisted men 
of the Army were furnished with uniforms, etc., as they might be 
needed, pursuant to General Orders No. 89, dated July 11, 1917. 
While the enlisted men had possession and use of the clothing, the 
title thereto was in the United States and under the 83rd and 94th 
articles of war the enlisted men could be punished for wrongfully 
disposing of same. See United States v. Michael, 153 Fed. Rep., 609. 
The uniforms, etc., furnished were custom made and occasionally 
did not fit as the enlisted men desired; the act of June 5, 1920, 41 
Stat., 961, making appropriations for the support of the Army for 
the fiscal year 1921, provided funds for altering and fitting cloth- 
ing when necessary, but in some instances the enlisted man appears 
to have had alterations made by the company tailor, authorized by 
paragraph 279 Army Regulations, or by commercial tailoring estab- 
lishments, but in either event the alterations were at his own ex- 
pense. In the instant case the alterations were not done pursuant 
to contract with the United States nor at the request of an officer 
authorized to contract on its behalf but at the request of the en- 
listed men who left with claimant for alteration articles of their 
uniform. For some cause or other the men did not return for the 
clothing and claimant finally notified the military authorities at San 
Antonio of the circumstances and the United States took possession 
thereof. The present claim of $85.50 represents charges for altera- 
tions which it is contended should be borne by the United States. 

Under the act of March 4, 1909, 35 Stat., 1095, as amended by the 
act of October 23, 1918, 40 Stat., 1016, the articles of uniform issued 
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by the United States to enlisted men of the Army could not be 
received and retained by claimant to satisfy liens for alterations. 
See Ontai v. United States, 188 Fed. Rep.,310. Located in the vicinity 
of an old established military post claimant was probably cognizant 
of the fact, which is conceded, that enlisted men of the Army are 
without authority to obligate the United States for the cost of alter- 
ing their uniforms by tailors of their own selection. "Whether the 
uniforms were reissued to other enlisted men or whether they were 
sold as surplus property or whether in the latter event the United 
States received more for them by reason of the alterations does not 
appear and is here immaterial. In either event there is no con- 
tractual obligation of the United States either express or implied 
to pay claimant the alteration charges. 
Upon review the settlement is sustained. 


RELIEF OF DISBURSING OFFICERS—FRAUD. 


To entitle a disbursing officer of the Navy to relief under the act of April 21, 
1922, 42 Stat., 497, from disallowance in his accounts, the transaction 
upon which the disallowance is based must be free from fraud or 
collusion by payee as well as by the disbursing officer. 

Decision by Comptroller General McCarl, September 21, 1923: 


W. C. Colbert, lieutenant, Supply Corps, United States Navy, 


requested August 23, 1923, allowance of credit under the act of April 
21, 1922, 42 Stat., 497, for $83.01, appearing in his disbursing accounts 
as the aggregate of payments made June 15, 1921, on forged pay 
receipts to a person fraudulently presenting himself as the payee, 
Willie Thompson, civil employee of the naval air station, Guan- 
tanamo, Cuba. 

The pay roll was supported by the signed pay receipts and the 
disbursing officer was allowed credit in the audit of his accounts. 
Subsequently Willie Thompson presented claim for $83.01, as pay 
for the period March 24 to April 30, 1921, and it was then ascer- 
tained that the receipts were forged and that Thompson was not 
in Guantanamo, Cuba, on June 15, 1921, but was actually employed 
in Kingston, Jamaica. He was allowed said sum in settlement No. 
W-4104, dated July 14, 1923, and claimant’s accounts were reopened 
and charged with the erroneous and illegal payment made by him 
on the forged receipts. 

It is contended that, in accordance with Navy Regulations, the 
foreman in each case witnessed payment to the individual laborer; 
that the witnessing officer certified to the payment; that the pay- 
ment was free from fraud or collusion in so far as the disbursing 
officer was concerned; and that credit should be allowed under the 
act of April 21, 1922, 42 Stat., 497, which, in so far as here material, 
provides that the Comptroller General of the United States is 
authorized : 
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(a) to relieve disbursing officers or special disbursing agents of the War 
and Navy Departments from accountability or responsibility for losses, occur- 
ring between April 6, 1917, and November 18, 1921, of funds, or of accounts, 
papers, records, vouchers, or data pertaining to said funds, for which said 
officers or agents were accountable or responsible; and (b) to allow credits, in 
the settlement of accounts of said officers or agents, for payments made in 
good faith on public account during said period, notwithstanding failure to 
comply with requirements of existing law or regulations pursuant thereto: 
* * * Provided further, That the Comptroller General in all cases shall 
certify that the transactions, expenditures, losses, or payments appear to be 
free from fraud or collusion. 

In the instant case there was no loss of funds, no deficiency in 
the vouchers, records, or papers. It was simply an unlawful pay- 
ment. 2 Comp. Gen., 277. The transaction may have been free 
from fraud or collusion in so far as claimant was concerned, though 
it is clear that he was not free from negligence as to identification of 
the person appearing and representing himself to be the payee, and 
it is obvious that the transaction was not free from fraud or collu- 
sion on the part of the payee, and this without reference to the action 
of the foreman and witnessing officer. It is not enough that the action 
of the disbursjng officer be free from fraud or collusion but the 
payment must be free from fraud or collusion. The term “ pay- 
ment ” signifies both a payer and a payee and the transaction as to 
both must be free from fraud or collusion. 


The credit requested can not be allowed. 


GRATUITIES—TWO YEARS’ PAY—COAST GUARD. 


The drowning of an enlisted man of the Coast Guard while away from his 
vessel on shore leave is not death in line of duty and does not entitle the 
beneficiaries named in the act of May 4, 1882, 22 Stat., 57, as amended by 
act of March 26, 1908, 35 Stat., 46, to the gratuity of two years’ pay pro- 
vided by said acts. 


Decision by Comptroller General McCarl, September 24, 1923: 

William Remén, guardian of the minor children of Edward C. 
Ostman, deceased, late a coxswain, United States Coast Guard, re- 
quested July 17, 1923, review of settlement No. T-5371, March 3, 
1923, by which was disallowed his claim for an amount equal to two 
years’ pay at the rate received by the deceased at the date of his 
death, September 28, 1919, under section 8 of the act of May 4, 1882, 
22 Stat., 57, as amended by the act of March 26, 1908, 35 Stat., 46, 
the benefits of which were extended to the personnel of the Coast 
Guard by section 3 of the act of January 28, 1915, 38 Stat., 802. 

Section 8 of the act of 1882 was amended by section 3 of the act 
of March 26, 1908, to read: 

That if any keeper or member of a crew of a life-saving station shall here- 
after die by reason of perilous service or any wound or injury received or dis- 
ease contracted in the Life-Saving Service in the line of duty, leaving a widow, 
or a child or children under sixteen years of age, or a dependent mother, such 
widow and child or children and dependent mother shall be entitled to receive, 


in equal portions, during a period of two years, under such regulations as the 
Secretary of the Treasury may prescribe, the same amount, payable quarterly 
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as far as practicable, that the husband or father or son would be entitled to 
receive as pay if he were alive and continued in the Service: Provided, That 
if the widow shall remarry at any time during the said two years her portion 
of said amount shall cease to be paid to her from the date of her remarriage, 
but shall be added to the amount to be paid to the remaining beneficiaries 
under the provisions of this section, if there be any; and if any child shall 
arrive at the age of sixteen years during the said two years, the portion of 
such child shall cease to be paid to such child from the date on which such age 
shall be attained, but shall be added to the amount to be paid to the remain- 
ing beneticiaries, if there be any. 


Section 3 of the act of January 28, 1915, provided that the quoted 
section “shall apply to the death of any officer, warrant officer, or 
enlisted man on the active list in the Coast Guard.” These provisions 
of law continued in effect until June 4, 1920, when superseded by the 
death gratuity provided by the act of that date, 41 Stat., 824-25; 27 
Comp. Dec., 559; and were operative when the Coast Guard was not 
operating as a part of the Navy, 94 MS. Comp. Dec., 1017. The pro- 
vision is therefore applicable to the present case. 

The Commandant of the Coast Guard reported February 2, 1923: 

Edward Ostman, coxswain, U. S. Coast Guard, attached to and serving on 
board the U. S. Coast Guard Cutter Comanche, left the vessel on regular liberty 


= 


September 27, 1919. No record, however, is made on the log of the vessel for 
that day as to the persons composing the liberty party; the log merely stating 
“At 1:00 p. m. granted regular liberty to port watch.” The log of said vessel 
for September 28, 1919, midnight to 9.00 a. m. watch, shows the following entry: 
“All liberty party returned on time except E. Ostman, coxswain.” Telegram 
received at headquarters from the Comanche, dated September 30, 1919, shows 
the drowning of Ostman, while on liberty. 


The telegram reporting the death is'as follows: 


I report the death of Coxswain Edward Ostman. Cause accidental drowning 
while on liberty night of twenty seven instant. Ostman has been missing since 
twenty eighth. Body found today floating in harbor by police and taken to 
undertaker identified by me as Ostman. Next kin Mrs. Jennie Ostman, No. 8 
Bjorngrand, Wisby, Sweden. 


None of the circumstances surrounding the death are known, and 
the fact that he was relieved from duty, granted liberty, and was 
subsequently found drowned is the only evidence available or sub- 
mitted to determine whether the death of Ostman is one coimpre- 
hended by the statute. The statute by its terms is applicable where 
death is “by reason of perilous service or of any wound or injury 
received or disease contracted in the” Coast Guard “in the line of 
duty.” That is, the cause of death must be referable to the man’s 
service in the Coast Guard and an incident of that service. The 
mere fact alone of death while in the service does not make a case 
within the law. This is especially so when the man is relieved from 
duty and granted shore leave and nothing is known as to the exact 
circumstances surrounding the death other than that prima facie it 
was not incident to, or in any way related to, his service or the 
duties required of him. On the facts now presented it can not be 
said that he died in the line of his duty as a coxswain in the Coast 
Guard. 

Upon review the settlement is sustained. 
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COMPENSATION OF EMPLOYEES OF RAILROADS WHILE UNDER 
FEDERAL CONTROL—JURISDICTION OF GENERAL ACCOUNTING 
OFFICE. 

The act of February 28, 1920, 41 Stat., 456, conferring upon the President of the 
United States the duty to adjust, settle, liquidate, and wind up all matters 
arising under the Federal control of railroads, creates an exception to the 
general law requiring all claims for or against the United States to be 
settled in the General Accounting Office. The General Accounting Office 
accordingly is not authorized to consider the claims of employees of rail- 
roads for compensation during the period in question, such claims being 
for consideration by the Director General of Railroads in his capacity as 
agent of the President. 


Comatoeior General McCari to the Director General of Railroads, September 
5, 1923: 


I have your letter of August 29, 1923, requesting decision as to the 
status of compensation claims of former employees of railroads that 
were operating under Federal control. 

The question is raised in connection with a claim of one Robert 
McCallister, who was in the service of the Southern Express Co. 
during eight months of 1918, and a claim of one Charles J. Brown, 
who was a porter running on the Louisville & Nashville Railroad 
while that road was under Federal control, which claims have been 
presented to this office for settlement. 

It has been held that employees of railroads operating under 
Federal control are railroad employees, not Government employees, 
within the meaning of laws relating to pay. 25 Comp. Dec., 101. 
Assuming that decision to be correct, it follows that so long as the 
railroads were operating under Federal control a claim of such 
employees for pay was a claim against the railroad to be settled and 
paid by the railroad, subject only to the general accounting between 
the railroad and the United States. Federal control having termi- 
nated and the law having provided for adjustment of matters and 
accounts between the railroads and the United States, the question 
now for decision is whether a claim growing out of Federal control 
of railroads is a claim against the United States required by law 
to be settled in the General Accounting Office. 

The act of February 28, 1920, 41 Stat., 456, entitled— 


An Act to provide for the termination of Federal control of railroads and 
systems of transportation; to provide for the settlement of disputes between 
carriers and their employees; * * *. 


provides in section 202 that— 


The President shall, as soon as practicable after the termination of Federal 
control, adjust, settle, liquidate and wind up all matters, including compensa- 
tion, and all questions and disputes of whatsoever nature, arising out of or 
incident to Federal control * * *. 


The said section provides a fund for payment of lawful claims 
arising thereunder. The United States has thus taken over liability 
for such claims, which claims are now claims against the United 
States, and not against the carriers, 
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Under the express terms of the statute the President is authorized 
and directed to “adjust, settle, liquidate and wind up” all matters 
arising under the section. The settlement of claims of former em- 
ployees of railroads under Federal control, therefore, constitutes a 
special statutory exception to the general law requiring that all 
claims for or against the United States shall be settled in the Gen- 
eral Accounting Office. 

The respective claims of McCallister and Brown, hereinbefore 
referred to, are for consideration of the Director General of Rail- 
roads as agent of the President. They and any other like claims 
which may hereafter be presented to this office for settlement will 
be referred to the Director General for appropriate action. 

Claims of former employees of railroads operating under Federal 
control must not be confused with claims of employees of the Rail- 
road Administration, which latter claims have been held by this 
office to be claims against the United States properly for settlement 
in the General Accounting Office. See memorandum decision of 
August 22, 1923, in the case of Willis M. Sellers, who claimed com- 
pensation as stenographer and clerk in the Railroad Administration 
for the period February 16 to 28, 1923. 


PRIVATE PROPERTY LOST IN MILITARY SERVICE—CIVILIAN EM- 
PLOYEE. 


There is no authority of law under which a civilian employee of the Army 

may be reimbursed for private property destroyed in an airplane acci- 
dent, the right to reimbursement for loss or destruction of private prop- 
erty under the act of March 4, 1921, 41 Stat., 1436, being limited to 
officers, enlisted men, and members of the Nurse Corps (Female), and 
under the act of March 2, 1923, 42 Stat., 1377, being limited to persons 
unconnected with the Army itself. 


Decision by Comptroller General McCarl, September 25, 1923: 

Max E. Cornwell requested September 10, 1923, review of settle- 
ment No. W-865669 dated November 25, 1922, disallowing his claim 
for $186.50, as reimbursement of the value of private property lost 
in the destruction of an airplane at Moundsville, W. Va., on July 
10, 1921, when he was en route from Dayton, Ohio, to Hampton, 
Va., aboard the airplane as an aviation mechanician. The claim 
was disallowed on the ground that there was no appropriation 
available for the reimbursement of civilian employees of the Army 
for the value of private property lost in the destruction of an air- 
plane on which employed. 

Claimant was proceeding from Dayton, Ohio, to Hampton, Va., 
pursuant to orders dated July 9, 1921, as a civilian aviation mecha- 
nician aboard an airplane; a landing was made at Moundsville, W. 
Va., on July 10, and in taking off the airplane crashed. Presumably 
it was destroyed by fire because claimant alleges that he lost a 
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handbag containing articles of clothing and tools of the value of 
$186.50, for which reimbursement is sought from the United States. 

It is conceded that the act of March 4, 1921, 41 Stat., 1436, author- 
izing reimbursement under certain conditions therein specified of 
the value of private property lost by officers, enlisted men, and mem- 
bers of the Nurse Corps (Female) of the Army is not applicable, 13 
Comp. Dec., 782; 26 id., 349, but it is contended that reimbursement 
is authorized under the act of March 2, 1923, 42 Stat., 1377, making 
appropriations for the military and nonmilitary activities of the 
War Department which provides, page 1398, that: 

* * * claims not exceeding $250 in amount for damages to persons and 
private property resulting from operations of aircraft at home and abroad may 
be settled out of funds appropriated hereunder when each claim is substan- 
tiated by a survey report of a board of officers appointed by the commanding 


officer of the nearest aviation post. and approved by the Chief of Air Service 
and the Secretary of War: . * 


The Chief of Air Service and the Secretary of War refused to ap- 
prove the finding of the board of officers that claimant should be re- 
imbursed $186.50 for the value of his private property lost in the de- 
struction of the airplane on the ground that the claim was not within 
the terms of the act of March 2, 1923, providing funds for the pay- 
ment of damages resulting from the operation of aircraft. The 
conclusion that claimant as a civilian employee of the Army is not 
entitled to reimbursement from funds appropriated for payment of 
damage to and loss of private property generally incident to activi- 
ties of the Army is in line with uniform decisions of the account- 
ing officers that such provisions contemplated property in the posses- 
sion of persons unconnected with the Army itself and with which 
the Army activities enumerated would come in contact only exter- 
nally. In the instant case the loss was an incident of the service of 
claimant as an aviation mechanician. In accepting such service he 
voluntarily placed himself and personal baggage under the control 
and direction for the journey of the pilot of the airplane and as- 
sumed the risk of all loss resulting from the employment not ex- 
pressly provided against by law. 27 Comp. Dec., 672. See also 26 
id., 826; 3 Comp. Gen., 22. The fact that specific provision is not 
made for reimbursement of civilian employees of the Army of the 
value of private property, lost incident to their employment in a man- 
ner similar to that made for reimbursement of commissioned and en- 
listed personnel of the Army of the value of private property lost 
by them under certain conditions does not justify construction of 
statutes intended to operate in favor of owners of private property 
in no manner connected with the Army, to include such civilian em- 
ployees. 

Upon review the settlement is sustained. 
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TRANSPORTATION CLASSIFICATIONS—EMIGRANT MOVABLES— 
HOUSEHOLD GOODS. 


The fact that the classification “ Emigrant movables” provides for the trans- 
portation thereunder of certain other specified articles in addition to 
ordinary household goods does not bar the use of that classification for 
a shipment of household goods of an Army officer on change of station with- 
out the inclusion therein of any of the additional articles permitted by 

the classification. 


Decision by Comptroller General McCarl, September 26, 1923: 

The Central Georgia Railway presented its supplemental bill 
8334—A, for $84.64, being in effect an application for review of 
settlement Tn-W-71063, May 29, 1923, in disallowing said amount 
from its claim for $300.64, for transportation of 13,537 pounds house- 
hold goods, professional books and personal property of an oflicer of 
the Army changing station, from Camp Travis, Tex., to Columbus, 
Ga., per bill of lading WQ-A-405377, September 9, 1922. 

This shipment was loaded in car TNO-34923, and the bill of 
lading signed by W. W. Read, agent at San Antonio, Tex., for the 
Southern Pacific lines, lists same as “ one carload household goods, 
minimum 20,000,” and then itemizes the shipment as 6 boxes pro- 
fessional books, 1,211 pounds, and 24 crates, 35 boxes, 11 bundles and 
1 barrel, 12,326 pounds, or a total of 13,537 pounds, with the 
notation “ Rels’d ” $10 per ewt. 

The allowance for the service was made at the rate authorized 
for a shipment “ emigrant movables.” Contention is made that such 
rate is not applicable on shipment of household goods and personal 
effects, and that in order to obtain a rating under the term “ emigrant 
movables,” the shipment in addition to the household goods and per- 
sonal effects must have included therewith one or more of the addi- 
tional items enumerated under “emigrant movables,” such as im- 
plements of calling, second-hand vehicles, etc., and if it were con- 
sidered that “ emigrant movables ” rating properly embraced a ship- 
ment of household goods, then it is obvious that the specific entry 
in the classification for household goods would be useless. 

The shipment in question consisted of the household goods and 
personal effects of an officer changing station and the term “ emi- 
grant movables,” as defined by the classification, appears to clearly 
cover the shipment for the reason that the dfficer’s household goods, 
personal effects and professional books, and implements of his call- 
ing were undoubtedly included in the shipment. The prime requisite 
of a shipment, in order to be rated under the term “ emigrant 
movables.” appears to be that it will include household goods and 
personal effects, and it may also include various other articles, such 
as tools, implements of calling, livestock, etc., being thus different 
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from the rating provided for household goods in that various articles 
may be included in the shipment of “emigrant movables,’ which 
could not be included under the rating for household goods. 

The classification appears to clearly make provision for an alter- 
native rating under the term “household goods,” carrying a minimum 
carload weight of 12,000 pounds, and under the term “emigrant 
movables” carrying a minimum carload weight of 20,000 pounds. 
The classification does not specify what must be shipped in order 
to obtain the rating under the term “Emigrant Movables,” but it 
does not provide that the term shall include only certain specified 
articles which may be included in the shipment with the household 
goods and personal effects, and the shipment in the present case 
was in fact a shipment as defined in note 2 of the classification 
under the term “Emigrant Movables,” being the movable house- 
hold goods, personal effects, books, etc., belonging to the officer and 
transferred to his new station as necessary for his use in his pro- 
fession. 

The Interstate Commerce Commission in the decision of Blanton 
Duncan v. A. T. & S. F. R. R. Co., 6 1. C. C. Rep., 85, said: 


While this rate was doubtless primarily made for the use of intending 
settlers or emigrants, only, in practice (according to the evidence) it is given 
to shippers indiscriminately, without inquiry as to whether or not they are 


emigrants and without reference to the intent with which shipment is made. 

Unless within the authorized exceptions to the general rule of the statute, 
discrimination in charges upon like shipments of the same commodities based 
solely upon the purpose or business motives of the shipper are unlawful whether 
affected directly or indirectly by methods of classification. 


It may be noted that the Court of Claims on May 1, 1911, decided 
a similar case, Louisville and Nashville R. R. Co., v. the United 
States, No. 30030, 46 Ct. Cls., 692. This suit was brought for an 
umount in addition to the sum allowed by the Auditor for the War 
Department on a number of items, one of which was the transpor- 
tation of the household effects of an army officer changing station, 
allowed at “emigrant movables” rate. The court dismissed the 
petition, thus deciding that claimant was not entitled to recover, 
which in effect sustained the action of the auditor. No written 
opinion was given, however. The plaintiff in said case having made 
motion for a new trial “for error of fact and of law and for 
amendment of finding of facts,” the court, after hearing the argu- 
ments on said motion, overruled the contention of the claimant 
March 4, 1912, reaflirming its former decision sustaining the action 
of the auditor in applying emigrant movables rate. The effect 
of this decision was to apply the principle recognized by the Inter- 
state Commerce Commission in the Blanton Duncan case, supra. 

The settlement in this case appears to have been made on the 
correct basis and is sustained. 
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EMPLOYMENT OF RETIRED ENLISTED MEN BY THE PANAMA 
CANAL. 


Retired enlisted men of the Army or Navy are persons within the military or 
naval service within the meaning of the act of August 24, 1912, 37 Stat., 
561, and their employment by the Canal is therefore not prohibited by the 
act of July 31, 1894, 28 Stat., 205, but their compensation from the Canal 
is subject:to deduction of their retired pay the same as though on the 
active list. 26 Comp. Dec. 209, overruled. 















































Comptroller General McCarl to the Governor, Panama Canal, September 28, 
1923: 


I have your letter of September 4, 1923, as follows: 


Section 4 of the Panama Canal act approved August 24, 1912, provides, in 
connection with the maintenance and operation of the Panama Canal, that— 

“If any of the persons appointed or employed as aforesaid shall be persons 
in the military or naval service of the United States, the amount of the official 
salary paid to any such person shall be deducted from the amount of salary 
or compensation provided by or which shall be fixed under the terms of 
the act.” 

The Comptroller of the Treasury in his decision of September 22, 1919, (26 
Comp. Dec., 209), stated that 

“T am accordingly of opinion that retired enlisted men of the Army or Navy 
are not in the nrilitary or naval service of the United States within the mean- 
ing of the act of August 24, 1912, to the extent that their pay as such is com- 
prehended within the term “ official salary” as used in that act; and that they 
may be employed by the Panama Canal without deducting from their compen- 
sation as such employees the pay received by them on the retired list of the 
Army or Navy.” 

Since this opinion has been rendered the Panama Canal has employed a 
number of retired enlisted men without deducting their pay from the salaries 
fixed for the positions which they occupy under the Canal, but in view of your 
decision of May 25, 1922 (vol. 1-700), which has only recently come up for 
consideration, your opinion is requested on the following points: 

1. In view of the provision in section 4 of the act of August 24, 1912, above 
quoted, do the salary restrictions in section 2 of the act of July 31, 1894, apply 
to retired enlisted men of the Army or Navy in connection with appointments in 
the Panama Canal service? 

2. In view of the provision in section 4 of the act of August 24, 1912, above 
quoted, should the amount of retired pay of enlisted men of the Army or Navy 
be deducted from the salary or compensation fixed for the position they may 
occupy under the Panama Canal? 


The decision of this office of May 25, 1922, 1 Comp. Gen., 700, to 
which you refer is to the effect that a retired enlisted man of the 
Army or Navy holds an office with compensation attached within the 
meaning of the act of July 31, 1894, which prohibits his appoint- 
ment to or the holding of any office with compensation attached 
when the appointee or incumbent is to hold another office with com- 
pensation of $2,500 per annum or more. That decision did not 
undertake to determine the status of retired enlisted men as persons 
in the military or naval service. It held that a retired enlisted man 
holds an office with compensation attached within the meaning of the 
statutory prohibition. Whether a retired enlisted man is in the 
military or naval service generally and for the purposes of all 
statutes was not in question at that time. 

It is clear that if retired enlisted men are not within the special 
authorization carried by the act of 1912 their employment and pay- 
ment by the canal would be contrary to the act of 1894 as construed 
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in 1 Comp. Gen., 700, if either the retired pay or compensation from 
the canal amounts to $2,500 a year. 

The former comptroller appears to have based his conclusion that 
retired enlisted men are not persons in the military or naval service 
within the meaning of the act of 1912 on a conclusion that the act 
had reference only to persons in the active military or naval service. 
In itself the term “military or naval service” is broad enough to 
include any and all branches of such services, including retired 
enlisted men. The sense in which it may have been used in the 
particular statute must be ascertained from the context and the gen- 
eral purpose and intent of the statute. 

The evident intention of the act of 1912 was to permit employ- 
ment by the canal of persons in any branch of the military or naval 
service upon the conditions provided for in the act. There appears 
no reason for distinguishing between men in active service and 
retired men as regards the authorization for their employment. If 
there is ground for such distinction it would seem to favor the retired 
man. The condition upon which either the active or retired man 
may be employed by the canal, if the latter may be so employed, is 
that his pay in the military or naval service shall be deducted from 
the compensation paid by the canal. 

It may be that it was not in contemplation at the time the comp- 
troller’s decision was rendered that retired enlisted men were subject 
to the act of 1894, as they have since been decided by this office to be, 
but the terms of the act of 1912 are broad enough to cover employ- 
ment of retired enlisted men as well as those on the active list. The 
latter statute must now be construed in the light of the later decision. 

This office accordingly decides that retired enlisted men of the 
Army or Navy are persons within the military or naval service 
within the meaning of the act of 1912, and their employment by the 
canal therefore is not prohibited by the act of 1894. Their compen- 
sation from the canal is subject to deduction of their retired pay the 
same as though they were on the active list. 






NAVY PAY—CONSTRUCTIVE SERVICE CREDIT TO APPOINTEES 
FROM CIVIL LIFE. 


Officers of the Navy appointed from civil life prior to March 4, 1913, are en- 
titled to credit, when computing their length of service under the joint 
service pay act, for the five years’ constructive service authorized by the 
act of March 8, 1899, 30 Stat., 1007. 


Comptroller General McCarl to Lieut. H. A. Hooton, United States Navy, Sep- 
tember 28, 1923: 


I have your letter of September 12, 1923, as follows: 


On 30 June, 1923, the account of Zachariah Alvin Barker, lieutenant (M. C.), 
U. 8S. Navy, was received from the rolls of Lieutenant L. S. Steeves (S. C.), 
U.S. Navy, disbursing officer, naval training station, Great Lakes, Illinois, show- 
ing monthly rate of pay as $312.50, and total service on 30 June, 1922, as 
15 years 7 months and 17 days. 
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This rate of pay was originally claimed by Lieutenant Barker under the 
provisions of the act of 10 June, 1922, wherein it is stated that “ The pay 
of the fourth period shall be paid to lieutenants of the Staff 
Corps of the Navy whose total commissioned service equals that 
of lieutenant commanders of the line of the Navy drawing the pay of this 
period.” 

As the service shown on the transfer pay account of Lieutenant Barker in- 
cludes five years’ constructive service, and as the act as above quoted specifies 
“total commissioned service” only, information is requested as to whether the 
rate of pay with the corresponding allowances for rental and subsistence is 
correct. 


The service record of Lieutenant Barker was not furnished and 
the question of the application of the statute can only be answered 
generally whether for a commissioned officer of the Regular Navy 
in the service as such on June 30, 1922, there may be included five 
years’ constructive service in determining his length of service for 
the purpose of fixing the pay period in which he falls under the act 
of June 10, 1922, 42 Stat., 625. 

The act of March 3, 1899, 30 Stat., 1007, provided: 


* * * that all officers, including warrant officers, who have been or may 
be appointed to the Navy from civil life shall, on the date of appointment, 
be credited, for computing their pay, with five years’ service. 


The act of March 4, 1913, 37 Stat., 891, provided: 


That so much of an Act * * * approved March third, eighteen hundred 
and ninety-nine, which reads as follows: “and that all officers including war- 
rant officers, who have been or may be appointed to the Navy from civil life 
shall, on the date of appointment, be credited for computing their pay, with 
five years’ service,” shall not apply to any person entering the Navy from and 
after the passage of this Act: 


The act of June 10, 1922, 42 Stat., 625-627, provides: 


That, beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers of * * * the Navy below the grade of rear 
admiral, * * * pay periods are prescribed, and the base pay for each is 
fixed as follows: 

The first period, $1,500; the second period, $2,000; the third period, $2,400; 
the fourth period, $3,000; the fifth period, $3,500; and the sixth period, $4,000. 
* * oe . * + a7 

The pay of the fourth period shall be paid to * * * lieutenant com- 
manders of the Navy, * * * who have completed fourteen years’ service, 
* * * and to lieutenants of the Staff Corps of the Navy, * * * whose 
total commissioned service equals that of lieutenant commanders of the line 
of the Navy drawing the pay of this period. 

a * * * * . . 

* * * For officers in the service on June 30, 1922, there shall be included 
in the computation all service which is now counted in computing longevity 
pay, and service as a contract surgeon serving full time; and also 75 per 
centum of all other periods of time during which they have held commissions 
as officers of the Organized Militia between January 21, 1903, and July 1, 1916, 
or of the National Guard, the Naval Militia, or the National Naval Volunteers 
since June 3, 1916, and service as a contract surgeon serving full time, shall 
be included in the computation. 


It appears that Lieutenant Barker was appointed in the Medical 
Corps of the Navy August 3, 1920, and that he had prior service, 
having been originally appointed to the Navy as an acting assistant 
surgeon, and that subsequent thereto he had active service in the 
Naval Reserve Force and in the Dental Reserve Corps of the Navy. 
The original appointment was made in November, 1911. 
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The accounting officers have allowed credit for constructive serv- 
ice under the act of March 3, 1899, to acting assistant surgeons 
appointed prior to March 4, 1913, 18 Comp. Dec., 967; Plummer v. 
United States, 224 U. S., 137. 

And as to the right of an officer appointed subsequent to March 4, 
1913, to retain credit for five years’ constructive service acquired 
under a prior appointment, it was said in 21 Comp. Dec., 816-818: 


It might, of course, be held that the act of March 4, 1913, contemplates that 
an officer, in order to be entitled, after the passage of the act, to credit for con- 
structive service, must not only have been appointed prior to March 4, 1913, 
but must also have served continuously in the active Navy from the date of his 
appointment, thus placing an officer who enters the active Navy from the Medi- 
cal Reserve Corps after March 4, 1913, and who would be, in other respects, 
entitled to the credit in question, on no better footing than an officer who enters 
the active Navy after that date from civil life. I do no think, however, that 
such a holding would be correct, particularly since Congress, at the time when 
it passed the act cited, knew of the existence of the Naval Medical Reserve 
Corps, and that said corps had, in the act authorizing its establishment, been 
declared, in effect, to be a constituent part of the Navy. 


The holding in 21 Comp. Dec., 674, that an appointment as as- 
sistant surgeon in the Medical Reserve Corps of the Navy did not 
carry with it the right to credit for five years’ constructive service, 
must be taken into consideration in connection with the above- 
quoted holding in 21 Comp. Dec., 816. See, also, as to the continu- 
ance of the right to credit for constructive service, 22 Comp. Dec., 
412, 542. 

Out of these and other decisions grew the holding that where a 
right to constructive service had been acquired under the act of 
March 3, 1899, that right remained with respect to all naval service 
thereafter rendered without regard to whether such service was con- 
tinuous. 24 Comp. Dec., 168. 

As an appointment as acting assistant surgeon in the Navy made 
prior to March 4, 1913, carried with it a credit for five years’ con- 
structive service, the right thereto continues under an appointment 
made subsequent to that date in the Medical Corps of the Regular 
Navy. 

It is credit for such service that the act of June 10, 1922, encom- 
passes in the enactment “ there shall be included in the computation 
all service which is now counted in computing longevity pay.” 


ARMY PAY—ACCEPTED APPLICANT FOR ENLISTMENT. 


An accepted applicant for enlistment in the Army is not entitled to pay until 
his enlistment is consummated by taking the oath. 


Decision by Comptroller General McCarl, September 28, 1923: 

Newman Porter, formerly private, first class, Medical Department, 
requested June 15, 1923, review of settlement No. W-891754, dated 
May 18, 1923, disallowing his claim for pay for the period from 
October 14, 1917, to December 2, 1917, intervening between the date 
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of his acceptance and his enlistment in the Army. The claim was 
disallowed for the reason that an enlisted man of the Army is en- 
titled to pay only from the date of actual enlistment. 

Paragraphs 840 to 877, Army Regulations, 1913-1917, prescribed 
the general duties of recruiting officers, the physical, mental and 
moral requirements of accepted applicants for enlistment who are 
applicants found by the general recruiting station to have the 
apparent physical, mental, and moral qualifications for enlisted serv- 
ice in the Army but who have not, as yet, been finally examined and 
found disqualified or qualified and enlisted by either the general 
recruit depot or recruit depot post to which accepted applicants are 
required to be sent. See 27 Comp. Dec., 963. The comparatively 
long period from October 14 to December 2, 1917, intervening in the 
instant case between the date of acceptance for enlistment at Tulsa, 
Okla., and actual enlistment at Fort Logan, Colo., was due to the 
fact that claimant was confined in the hospital almost immediately 
upon reaching Fort Logan and was not released therefrom until 
December 3, 1917, when he was finally examined and took the oath 
of enlistment. Whether he is entitled to pay during the intervening 
period presents the only question here for determination. 

The matter of whether an enlisted man was entitled to pay from 
the date of acceptance for elistment or from the date he had passed 
all examinations and had been actually enlisted has been heretofore 
exhaustively considered and the conclusion reached that he was 
entitled to pay only from and after the date upon which he takes 
the oath of enlistment, save in those rare cases where it is affirma- 
tively shown that the enlistment contract was completed and the man’s 
status changed from that of a civilian to that of a soldier by some 
other act than that of taking the oath. 19 Comp. Dec., 367. There 
is no such showing here and claimant can be considered as a soldier 
only from and after December 3, 1917, when he was actually en- 
listed. It necessarily follows that he is not entitled to the pay of 
an enlisted man for any period anterior to that date when he was 
not an enlisted man but only an accepted applicant for enlistment. 

The settlement is affirmed. 


SUBSISTENCE—OFFICERS AND EMPLOYEES OF THE CUSTOMS 
SERVICE. 

Officers and employees of the Customs Service while traveling on an actual 
expense basis may not be allowed to exceed $5 per day for subsistence as 
the act of April 16, 1914, 38 Stat., 318, establishing that maximum was 
not repealed or modified in that respect by the act of March 4, 1923, 
42 Stat., 1454, providing for actual expense of subsistence to customs offi- 
cers and employees in a travel status but not specifying any maximum. 


Decision by Comptroller General McCarl, September 28, 1923: 
Alvin F. Scharff has requested, through the Special Agency Serv- 
ice, United States Customs, review of settlement No. C—12359, dated 
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June 21, 1923, wherein was allowed $25.38 on account of his claim 
for reimbursement of $26.93 for actual and necessary expenses in- 
curred and paid in the discharge of official duty from May 1, 1923, 
to May 31, 1923. Of the amount claimed, $1.55 was disallowed for 
the reason that the subsistence expenses as shown on his expense ac- 
count for May 4 and 5, 1923, exceeded the maximum allowance of 
$5 per day, as limited by the act of April 6, 1914, 38 Stat., 318, which 
provides as follows: 


On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shall 
be allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $5 per day; * * *. 


It is stated that the Customs Service regulation, T. D. 39586, 
authorized reimbursement of traveling expenses actually incurred 
not. in excess of $8 per day and that such regulation was issued 
in pursuance of section 5 of the act of March 4, 1923, 42 Stat., 1454, 
as follows: 


Sec. 5. That all customs officers and employees, including customs officers 
and employees in foreign countries, in addition to their compensation shall 
receive their necessary traveling expenses and actual expenses incurred for 
subsistence while traveling on duty and away from their designated station, 
and when transferred from one official station to anvther for duty may be 
allowed, within the discretion and under written orders of the Secretary of 
the Treasury, the expenses incurred for packing, crating, freight, and drayage 


in the transfer of their household effects and other personal property, not 
exceeding in all five thousand pounds. 


The act of April 6, 1914, quoted previously, limits reimbursement 
for subsistence to $5 per day actual expense “unless otherwise ex- 
pressly provided by law.” The act of March 4, 1923, supra, exclu- 
sively provided for “actual expenses incurred for subsistence,” 2 
Comp. Gen., 619, without indicating any maximum allowance and 
in the absence of an express provision of law otherwise fixing the 
maximum allowance the act of April 6, 1914, would prohibit reim- 
bursement to claimant of “any sum for such expenses actually in- 
curred in excess of $5.00 per day.” 

Upon review the settlement is sustained. 


PRESS CLIPPINGS—DEPARTMENT OF LABOR. 


In the absence of express statutory authority the appropriation “ Expenses of 
regulating immigration,” is not available for press clippings, the purchase 
thereof being subject to the same general restrictions as the purchase of 
newspapers. 

Comptroller General McCarl to the Secretary of Labor, September 29, 1923: 

I have your letter of August 13, 1923, requesting decision whether 
the apropriation “ Expenses of regulating immigration ” is available 


for the expense of a press clipping service. 
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The appropriation in question provides for enforcement of the laws 
regulating the immigration of aliens into the United States including 
the contract labor laws; salaries and expenses of all officers, clerks 
and employees appointed to enforce such laws; all to be expended 
under the direction of the Secretary of Labor. 

Section 192, Revised Statutes, provides— 

The amount expended in any one year for newspapers for any department 


except the Department of State including all the bureaus and offices connected 
therewith, shall not exceed $100. 


It is clearly the intent of Congress that the purchase of newspapers 
for the executive departments shall be limited. The purchase of 
press clippings is so clearly related to purchase of newspapers that 
it seems only reasonable to assume that the purchase of press clip- 
pings can properly be made only if specifically authorized by statute 
or appropriation. It is for administrative consideration whether 
the newspapers purchased for the use of the Department of Labor or 
its offices might not be utilized for the purpose of providing the in- 
formation desired by the Commissioner of Immigration at Ellis 
Island. In this connection see 1 Comp. Gen., 92. 

The expense of a press clipping service is in the nature of a contin- 
gent expense and if paid at all it should be from the contingent fund 
of the Department of Labor. The contingent fund of the Treasury 
Department is specifically made available for newspaper clippings 
which indicates that Congress considers their purchase as of the class 
of contingent expenses and requiring specific authorization. 

You are advised that since the appropriation for “ Expenses of 
regulating immigration ” is in general terms and is not specifically 
available for the purchase of newspaper clippings, such purchase is 
not authorized. 


PAY OF ARMY OFFICER SERVING AS COMMANDANT OF CADETS AT 
THE MILITARY ACADEMY. 


The act of June 4, 1920, 41 Stat., 785, providing that no detail, rating, or assign- 
ment of an officer shall carry advanced rank, prohibits advanced rank, 
pay, and allowances to officers of the Army detailed or assigned as com- 
mandant of cadets at the Unitetl States Military Academy, 27 Comp. 
Dec., 6, overruled. 


Comptroller General McCarl to Col. E. J. Timberlake, United States Army, 
September 29, 1923: 


There was received July 28 your letter of June 28, 1923, request- 
ing decision whether payment may be made of voucher therewith 
submitted in favor of Maj. Robert M. Danforth, F. A., United 
States Army, for difference in pay as a major of over 21 years’ service 
and pay as a lieutenant colonel of over 21 years’ service, July 1, 1921, 
to June 30, 1923, $934.92, while serving as commandant of cadets 
at the United States Military Academy. 
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The claim is asserted under section 1334, Revised Statutes, which 
provides: 


The superintendent of the Military Academy shall have the pay of a colonel, 
and the commandant of cadets shall have the pay of a lieutenant-colonel. 


The first paragraph of section 127-a of the national defense act, 
added by section 51 of the act of June 4, 1920, 41 Stat., 785, provides: 


Hereafter no detail, rating, or assignment of an officer shall carry advanced 
rank, except as otherwise specifically provided herein: Provided, That in lieu 
of the 50 per centum increase of pay provided for in this Act any officer or 
enlisted man upon whom the rating of junior military aviator, or military 
aviator, has heretofore been conferred for having specially distinguished him- 
self in time of war in active operations against the enemy, shall, while on duty 
which requires him to participate regularly and frequently in aerial flights, 
continue to have the rank, pay, and allowances and additional pay now pro- 
vided by the Act of June 3, 1916, and the Act of July 24, 1917. 


The question whether this provision repealed section 1334, Revised 
Statutes, as well as other similar provisions of permanent law ap- 
plicable to officers detailed to the Military Academy, was submitted 
to the Comptroller of the Treasury and in decision of August 14, 
1920, 94 MS. Comp. Dec., 581, it was held the only effect of the 
provision quoted from the act of June 4, 1920, was to repeal prior 
laws authorizing increased rank for particular details, rating, or as- 
signments; and that where such prior laws authorized also the pay 
and allowances of the advanced rank such latter provisions continued 
effective. See, also, 27 Comp. Dec., 6. 


The appropriation act for the Military Academy for the fiscal year 
1921 was approved March 30, 1920, 41 Stat., 538, prior to the passage 
of the act of June 4, 1920, and under “ Officers on detached service 
at the academy ” made provision as follows: 


For extra pay of officers of the Army on detached service at the Military 
Academy : 


For pay of one commandant of cadets (colonel) in addition to his regular 
pay, $1,000. 


During the fiscal year 1921 the fund so appropriated was dis- 
bursed in accordance with the decision of August 14, 1920. The 
present claim arises by reason of the fact that commencing with the 
fiscal year 1922, act of June 30, 1921, 42 Stat., 95, an appropriation 
for the additional pay has not been made. See, also, acts of June 
30, 1922, 42 Stat., 750; and act of March 2, 1923, id., 1411. The 
submission again raises the question whether the commandant of 
cadets is entitled to the increased pay established by section 1334, 
Revised Statutes, and, if so, the further question as to the appropri- 
ation from which such increase may be paid. 

In decision of August 14, 1920, it was said: 


The prohibition is as to “ rank.” 


Pay and rank do not necessarily run together. Decisions of the Second 
Comp., Vol. 52, pp. 483 to 440, Digest Second Comp. Dec., Vol. 3, section 892. 


8779°—24——-13 
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Had the provision been limited to that “hereafter no detail, rat- 
ing, or assignment of an officer shall carry advanced rank,” the 
anguage Wouic lave been Open to Gdoubdt a oO the in oO 1e 
language would not | been to doubt as to tl tent of tl 
law. The enactment, however, contains the further provision “ ex- 
cept as otherwise specifically provided herein.” The only other 
specific provision in the act relating to details, ratings, or assign- 
ments of officers of the Regular Army giving advanced rank is the 
proviso immediately following. The provision in the act of June 
3, 1916, 39 Stat., 175, referred to in the proviso, is: 

* * * Each duly qualified junior military aviator shall, while so serving, 
have the rank, pay, and allowances of one grade higher than that held by 
him under his commission if his rank under said commission be not higher 
than that of captain, and while on duty requiring him to participate regularly 
and frequently in aerial flights he shall receive in addition an increase of fifty 
per centum in the pay of his grade and length of service under his commission. 
Each military aviator shall, while so serving, have the rank, pay, and allow- 
ances of one grade higher than that held by him under his commission if 
his rank under said commission be not higher than that of captain, and while 
on duty requiring him to participate regularly and frequently in aerial flights 
he shall receive in addition an increase of seventy-five per centum of the 
pay of his grade and length of service under his commission: * * *, 

The provision in the act of July 24, 1917, 40 Stat., 244, re- 
ferred to, is: 


That junior military aeronauts and military aeronauts shall be entitled to 
the same increase in rank and pay as are now authorized by law for junior 


military aviators and military aviators, respectively: * * *. 

If, therefore, the decision of August 14, 1920, is a correct con- 
struction of the law all junior military aviators, military aviators, 
junior military aeronauts and military aeronauts are entitled to the 
pay and allowances of the increased rank authorized by the act of 
June 3, 1916, but only those upon whom one of such ratings has 
been conferred “for having specially distinguished himself in time 
of war in active operations against the enemy” is entitled to the 
rank. As to these latter, however, the proviso limits the “rank, 
pay, and additional pay” to periods “ while on duty which requires 
him to participate regularly and frequently in aerial flights.” and 
this advanced rank, pay, and additional pay is provided “in lieu 
of the 50 per centum increase of pay provided in” section 13-a of 
the national defense act as amended June 4, 1920. As to officers 
of those ratings not so conferred, the act of June 3, 1916, provided 
that they should— 

* * * while so serving, have the rank, pay, and allowances of one grade 
higher than that held by him under his commission if his rank under said 
commission be not higher than that of captain, * * *. 

The act further provided that “while on duty requiring him to 
participate regularly and frequently in aerial flights” a junior mili- 
tary aviator should have an increase of 50 per cent and a military 
aviator should have an increase of 75 per cent “of the pay of his 
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grade and length of service under his commission,” it is thus appar- 
ent that as to officers of these four ratings provided for in the pro- 
viso the increased rank and pay therefor accrues only “while on 
duty which requires him to participate regularly and frequently in 
aerial flights ;” but that as to officers of those ratings not included in 
the proviso, under the decision in question they do not have the 
advanced rank theretofore authorized but are entitled to the pay 
and allowances of such advanced rank while serving under such 
rating. It would, indeed, be an anomalous situation if the officers 
excepted from the operation of the first sentence of the paragraph 
because of their meritorious conduct should receive less pay than 
officers of the same ratings not so excepted. Congress did not intend 
to reward these officers with less pay than other officers of the same 
ratings. 

The usual office of a proviso is to except something from the oper- 
ation of the enacting clause, or to restrict the operation of the enact- 
ment. In Lewis’ Sutherland Statutory Construction it is said: 

Where there is a prohibition, grant, or regulation in general words, and a 
saving of particular things, there is a strong implication that what is excepted 
would have been within the purview if it had not been excepted; and thus 


the purview may be made more comprehensive than it would otherwise have 
been. 


To the same effect is Wayman v. Southard, 10 Wheat., 1, 30. The 
exception from the operation of the enacting clause of the “rank, 
pay and allowances” authorized for junior military aviators and 
military aviators by the act of June 3, 1916, as to some of the officers 
holding such ratings, is conclusive that pay and allowances are in- 
cluded in the intent and meaning of the enacting clause, and that the 
enactment is a prohibition on advanced rank, pay, and allowances by 
reason of detail, rating, or assignment. 

The decisions of August 14, 1920, 94 MS. Comp. Dec., 581, and 
July 2, 1920, 27 Comp. Dec., 6, will not be hereafter followed. 

You are not authorized to pay the voucher. 


VETERANS’ BUREAU—REIMBURSEMENT TO WAR AND NAVY DE- 
PARTMENTS FOR MEDICAL AND HOSPITAL TREATMENT OF CER- 
TAIN VETERANS OF THE SPANISH-AMERICAN WAR, PHILIPPINE 
INSURRECTION, AND THE BOXER REBELLION. 

The War and Navy Departments may be reimbursed from funds appropriated 
for the Veterans’ Bureau, for medical and hospital services rendered to 
veterans of the Spanish-American War, the Philippine Insurrection, and the 
Boxer rebellion, suffering from neuropsychiatric and tubercular ailments 
and diseases, in Army, Navy, and Marine hospitals located in the Philippine 
Islands. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 29, 1923: 


I have your letter of August 24, 1923, requesting decision whether 
the War and Navy Departments may be reimbursed from funds ap- 
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propriated for the United States Veterans’ Bureau, for medical and 
hospital services rendered to veterans of the Spanish-American War, 
the Philippine insurrection, and the Boxer rebellion, suffering from 
neuropsychiatric and tubercular ailments and diseases, in Army, 
Navy, and Marine hospitals located in the Philippine Islands. 

The war risk act of October 6, 1917, 40 Stat., 406, and its earlier 
amendments contain no authority for the medical and hospital treat- 
ment of the veterans of the Spanish-American War, Philippine in- 
surrection, and the Boxer rebellion. 

Section 4 of the act of April 20, 1922, 42 Stat., 497, authorizing 
the appropriation of $17,000,000 for hospital construction for treat- 
ment of patients of the bureau, provided as follows: 


That all hospital facilities under the control and jurisdiction of the United 
States Veterans’ Bureau shall be available for veterans of the Spanish- 
American War, the Philippine insurrection, and the Boxer rebellion, suffer- 
ing from neuropsychiatric and tubercular ailments and diseases. 


The act of May 11, 1922, 42 Stat., 507, making the appropriation 
pursuant to the above authorization provided, in part: 

* * * and to provide medical, surgical, and hospital services and sup- 
plies for persons who served in the World War, the Spanish-American War, 


the Philippine insurrection, and the Boxer rebellion, and are patients of the 
United States Veterans’ Bureau, * * * 


Those provisions of law opened hospital facilities of the Veterans’ 
Bureau to the veterans named therein but did not confer upon vet- 


erans of the Spanish-American War, the Philippine insurrection, 
and the Boxer rebellion any other rights or privileges given by the 


war risk laws to veterans of the World War. Accordingly, your 
regulation which required the veterans of those wars to defray all 
expenses incident to such medical and hospital treatment, such as 
traveling expenses to and from bureau hospitals, were approved. 
2 Comp. Gen., 251. In other words, those statutory provisions ap- 
parently limited the privileges of medical and hospital treatment to 
veterans of the specified wars other than the World War, suffering 
from the specified diseases, who were able, financially and physically, 
to actually present themselves for treatment at a hospital “ under 


the control and jurisdiction ” of the bureau. 
The act of March 4, 1923, 42 Stat., 1524, amending section 302 


of the war risk act, reenacted the provision in the act of April 20, 
1922, supra, relative to medical treatment of veterans of the Spanish- 
American War, etc., and there was added the following: 


* * * including transportation as granted to those receiving compensa- 
tion and hospitalization under the War Risk Insurance Act. 


This addition to the law-not only specifically authorized the pay- 
ment of traveling expenses of such veterans to and from bureau 
hospitals, but in its broader aspect shows a clear intention to place 
veterans of the specified wars suffering from the specified diseases 
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on an equal footing with World War veterans with respect to 
medical and hospital treatment by the bureau. Therefore, it is rea- 
sonable to conclude that veterans of the specified wars suffering from 
the specified diseases may be considered as “ beneficiaries of the 
United States Veterans’ Bureau” in so far as medical and hospital 
treatment is concerned. 

Congress has recognized the condition that it may be impracticable 
to establish bureau hospitals in all localities, and possibly that ex- 
penditure of large amounts for traveling expenses would be uneco- 
nomical, and has authorized the allocation of funds provided for 
“medical gnd hospital services” for “beneficiaries of the United 
States Veterans’ Bureau,” as follows (act of February 13, 1923, 42 
Stat., 1243): 


This appropriation shall be disbursed by the United States Veterans’ Bureau, 
and such portion thereof as nrmy be necesSary shall be allotted from time to 
time to the Public Health Service, the Board of Managers of the National 
Home for Disabled Volunteer Soldiers, and the War, Navy, and Interior De- 
partments, and transferred to their credit for disbursement by them for the 
purposes set forth in the foregoing paragraph. 


The proposed regulation, section 9115 of Regulation 38, and section 


9111 of the same regulation, which you submit for approval, is as 
follows: ; 


After official proof of service in the Spanish-American War, Philippine In- 
surrection or Boxer Rebellion, and of termination by honorable discharge, has 
been submitted to the District Office, or the Sub-district Office in the Philippine 
Islands, and the present existence of a neuropsychiatric or tuberculous disease 
has been established, the District Manager, or in che case of the Philippine 
Islands, the Sub-district Manager, shall authorize hospital treatment and desig- 
nate the hospital. 

No treatment shall be given in contract hospitals. 


Your question is answered in the affirmative and there appears no 
objection to the proposed regulations. 


WAR RISK COMPENSATION—DISABILITIES DUE TO VENEREAL 
DISEASES. 


War risk compensation for disabilities, which were noted of record at the time 
of the claimant’s entrance into the service, is limited to those cases in 
which aggravation was due to service in line of duty without misconduct, 
and not due to the natural progress of the disease. 

Former service men, as to disabilities not noted of record when entering the 
service, are, under the amendment to section 300 of the war risk act by act 
of June 25, 1918, 40 Stat. 611, conclusively presumed to have been in 
“sound condition” when accepted for service. 

War risk compensation for disability due to venereal diseases, not noted of 
record at the time of entering the service, is not authorized except where 
the disease is established as having been suffered or contracted in line of 
duty without “ own willful misconduct ” and otherwise than through sexual 
relation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 29, 1923: 


I have your letter of June 25, 1923, submitting the question of 
disability compensation to former service men with relation to ve- 
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nereal disease as a factor in connection with such compensation, the 
disease having been contracted either before or during military 
service. 

In connection therewith you submit opinions of the general coun- 
sel of the bureau in interpretation of the provisions of the act of 
March 4, 1923, and the earlier act of October 6, 1917, as amended by 
the acts of June 25, 1918, and August 9, 1921. The controlling enact- 
ments respectively provide as follows: 

Act of October 6, 1917, 40 Stat., 405: 


Sec. 300. That for death or disability resulting from personal injury suf- 
fered or disease contricted in the line of duty, by any commissioned officer 
or enlisted man or by any member of the Army Nurse Corps (female) or of 
the Navy Nurse Corps (female) when employed in the active service under the 
War Department or Navy Department, the United States shall pay compensa- 
tion as hereinafter provided; but no compensation shall be paid if the injury 
or disease has been caused by his own willful misconduct. 


Act of June 25, 1918, 40 Stat., 611: 


Sec. 300. Provided, That for the purposes of this section said officer, enlisted 
man, or other member shall be held and taken to have been in sound condition 
when examined, accepted, and enrolled for service. 


Act of August 9, 1921, 42 Stat., 153: 


Sec. 300. For death or disability resulting from personal injury suffered 
or disease contracted in the line of duty on or after April 6, 1917, or for an 
aggravation of a disability existing prior to examination, acceptance, and 
enrollment for service, when such aggravation was suffered and contracted 
in the line of duty on or after April 6, 1917, by any commissioned officer 
or enlisted man, or by any member of the Army Nurse Corps (female) or of 
the Navy Nurse Corps (female) when employed in the active service under the 
War Department or Navy Department, the United States shall pay to such 
commissioned officer or enlisted man, member of the Army Nurse Corps (female) 
or of the Navy Nurse Corps (female) or, in the discretion of the director, 
separately to his or her dependents, compensation hereinafter provided: but 
no compensation shall be paid if the injury, disease, or aggravation has been 
caused by his own own willful misconduct. That for the purposes of this 
section every such officer, enlisted man, or other member employed in the active 
service under the War Department or Navy Department who was discharged 
or who resigned prior to the date of approval of this amendatory Act, and 
every such officer, enlisted man, or other member employed in the active 
service under the War Department or Navy Department on or before Novem- 
ber 11, 1918, who hereafter is discharged or resigns, shall be held and taken 
to have been in sound condition when examined, accepted, and enrolled for 
service, except as to defects, disorders, or infirmities, made of record in any 
manner by proper authorities of the United States at the time of, or prior to, 
inception of active service, to the extent to which any such defect, disorder, 
or infirmity was so made of record: * * *, 


Act of March 4, 1923, 42 Stat., 1522: 


Sec. 300. For death or disability resulting from personal injury suffered or 
disease contracted in the line of duty on or after April 6, 1917, or for an 
aggravation of a disability existing prior to examination, acceptance, and 
enrollment for service, when such aggravation was suffered and contracted 
in the line of duty on or after April 6, 1917, by any commissioned officer or 
enlisted man, or by any member of the Army Nurse Corps (female) or of the 
Navy Nurse Corps (female) when employed in the active service under the 
War Department or Navy Department, the United States shall pay to such 
commissioned officer or enlisted man, member of the Army Nurse Corps 
(female) or of the Navy Nurse Corps (female) or, in the discretion of the 
director, separately to his or her dependents, compensation as hereinafter 
provided ; but no compensation shall be paid if the injury, disease, or aggravation 
has been caused by his own willful misconduct. That for the purposes of 
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this section every such officer, enlisted man, or other member employed in 
the active service under the War Department or Navy Department who was 
discharged or who resigned prior to August 9, 1921, and every such officer, 
enlisted man, or other member employed in the active service under the War 
Department or Navy Department on or before November 11, 1918, who on or 
after August 9, 1921, is discharged or resigns, shall be conclusively held and 
taken to have been in sound condition when examined, accepted, and enrolled 
for service, except as to defects, disorders, or infirmities, made of record in any 
manner by proper authorities of the United States at the time of, or prior to, 
inception of active service, to the extent to which any such defect, disorder, 
or infirmity was so made of record: * * *, 


Your submission has asked decision of questions as follows: 


1. Does the “sound condition” proviso operate to raise a conclusive pre- 
sumption that venereal disease was acquired after entry into service? 

2. Does the presumption of soundness operate against the claimant as well as 
against the United States, so as effectually to compel the ignoring of the 
known or provable fact, by whomsoever asserted, that the disease existed prior 
to service? 

3. Does the “ sound condition” proviso apply to any case where it is affirma- 
tively shown, or admitted by the claimant that the injury or disease was not 
suffered, contracted or aggravated in line of duty, but was in fact suffered o1 
contracted prior to entry into the service, and remained stationary or improved 
during service? This question arises in venereal cases where the true extent of 
the claimant’s service is sometimes largely his hospitalization or treatment for 
such a disease, and where he is discharged in an improved condition, but with 
certain disabling aftereffects of the disease itself. It also arises in cases where 
the claimant has a constitutional mental defect, or a congenital physical defect, 
and in other cases, 

4. Does the requirement that a disability to be compensable must have been 
contracted “in line of duty,” exclude compensation for venereal disease ac- 
quired through sexual intercourse, even where contracted during service, and 
not the result of misconduct? Certain cases have arisen where venereal disease 
was admitted to have been contracted in the service, but where the claimant 
has submitted affidavits showing that the infection was contracted through in- 
tercourse with his wife. In such a case, is the disease to be considered as 
having been contracted in line of duty? On this point see 32 Op. Atty. Gen. 193. 

5. Under the “ willful misconduct” clause, as applied to cases of venereal 
disease, where lies the burden of proof? Is compensation to be paid, in an 
otherwise proper case, unless the Government can prove the origin of the 
disease to lie in willful misconduct, or is compensation, in all such cases, to 
be denied except where the claimant affirmatively shows that the disease was 
not caused by misconduct? In other words, is there in this particular class of 
disabilities, a presumption that they originated in willful misconduct? 

6. If there is a presumption of misconduct, is the claimant prevented from 
rebutting it by showing an innocent origin prior to service, through the opera- 
tion of the conclusive presumption of soundness? In other words, if both a pre. 
sumption of soundness and a presumption of misconduct operate against the 
claimant, what is the resultant of the two? 

7. If, as a result of the conclusive presumption of soundness, the disease 
must be deemed to have been acquired after entry into service, though the 
known or provable fact be otherwise, and if the only misconduct in fact occurred 
prior to service, in such a case— 

(a) May the presumption of misconduct, if any, be overcome by the claimant's 
showing absence of misconduct during service only ?—or 

(b) If there is no presumption of misconduct, is it open to the Government 
to show misconduct antedating service, notwithstanding the concfusive pre- 
sumption of soundness? 

(c) If there is a presumption of misconduct and such presumption is re- 
butted by the claimant’s showing absence of misconduct during service, is it 
then open to the Government to show misconduct prior to service, notwith- 
standing the conclusive presumption of soundness? 

8. If misconduct is shown or presumed in connection with the original dis- 
ease, in fact contracted prior to service, may compensation be paid for the 
aggravation thereof, during service, such aggravation not being itself oc 
easioned by willful misconduct? 
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(a) Where the aggravation consists merely in the natural progress of the 
disease during service? 

(b) Where the aggravation is the direct result of a service injury or con- 
sists of the acceleration of the disease beyond its normal progress directly 
attributable to service misconduct? 

9. Can a rule be formulated, covering the whole ground, as a workable re- 
sultant of the operation of the presumption of soundness, the presumption of 
misconduct, if any, and the line of duty restriction, applicable in venereal 
cases? Does such a resultant, if it is possible to state it, effectually preclude 
payment of compensation for venereal disease in all cases? If not, and it is 
possible to formulate the legal doctrine in this manner, what are the exceptions 
admitting payment of compensation? 

(a) If there is no presumption of misconduct, does the presumption of 
soundness operate practically as a presumption that venereal disease was 
acquired innocently during service? 


The duty and authority of the bureau are prescribed by the act of 
March 4, 1923, 42 Stat., 1522. The enactment may be paraphrased 
as providing compensation for injury or disease suffered or con- 
tracted in line of duty, and for aggravation suffered or contracted 
in line of duty of disability existing prior to entering military service. 
This is the basic provision of the enactment and is followed by a 
limitation that the injury, disease, or aggravation be not by the 
claimant’s “own willful misconduct,” and this limitation is followed 
by a direction that claimant shall be conclusively held and taken to 
have been in sound condition when examined, accepted, and enrolled 
for service, except as to defects, disorders, or infirmities, made of 
record in any manner by proper authorities of the United States 
at the time of, or prior to, inception of active service, to the extent 
to which any such defect, disorder, or infirmity was so made of 
record. 

The sound condition proviso in the enactment is equally controlling 
on the Government and claimants. 

A claimant having a disability the law requires determination 
whether there was made a record in any manner by proper authorities 
of the United States at the time of, or prior to, inception of active 
service, of the then existence of such disability. If so, the question 
is thereby limited to one of aggravation suffered or contracted in 
line of duty without “own willful misconduct,” the extent of the 
disability at enrollment for service being conclusively presumed to 
be such as was so made of record. In such cases there is a distinction 
between aggravation of the disease due to line of duty in the military 
service without “own willful misconduct,” and the natural progress 
of the disease, the one being compensable and the other not com- 
pensable. The question whether it is natural progress or compensable 
aggravation is primarily one for medical ascertainment. 

If no such record was made the statutory presumption of sound- 
ness at enrollment for service attaches and there are then for 
determination, first, whether such disability was suffered or con- 
tracted in line of duty, and if so, second, without “own willful mis- 
conduct.” 
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As to a venereal disease not recorded as existing at or prior to 
inception of active service it is sufficient to say that venereal diseases 
are of such a peculiar personal character and the presumption of 
willful misconduct so impelling that compensation must be negatived, 
except where the disease is established as having been suffered or 
centracted otherwise than through the sexual relation, in line of duty 
and free from “own willful misconduct.” 

The general views herein expressed will suffice, I believe, to give 
ar. administrative procedure without specific determination of each 
of the questions submitted. If there should be any particular matter 
in which the advice of this office is desired its submission will be 
given prompt consideration. 


NAVAL RESERVE FORCE—RETAINER PAY—EQUIVALENT DUTY. 


Orders by the Bureau of Navigation requiring officers of class 5 of the Naval 
Reserve Force to perform at least 15 hours of actual flight duty each year 
in order to be eligible for retainer pay substitute such flight duty for 
drills, and the attendance at drills without flight duty does not entitle such 
officers to retainer pay. 

Decision by Comptroller General McCarl, October 2, 1923: 

Ensign Richard R. Palmer, United States Naval Reserve Force, 
filed an application March 23, 1923, for review of settlement No. 
N-273469, dated March 10, 1923, wherein was disallowed his claim 
for retainer pay as an ensign confirmed for the period July 1, 1921, 
to September 30, 1921, and by which settlement he was stated to be 
indebted to the United States in the sum of $74.48, made up of 
$32.83 overpaid retainer pay for the period May 20, 1918, to June 
30, 1921, and $41.65 overcredit aviation pay for the period March 
10, 1919, to September 6, 1919. 

The Bureau of Navigation reports that on January 10, 1920, the 
confirmation board recommended that claimant be confirmed as an 
ensign in class 5, to rank from October 1, 1919. The date the com- 
mission was issued is not given, but it is stated he accepted said com- 
mission January 24, 1921. 

Claimant is one of the officers of the Naval Reserve Force whose 
eligibility for confirmation was passed upon by the confirmation 
board on the record, he not having been required to appear before 
the board and submit to an examination. In accordance with de- 
cision of this office, September 7, 1923, in the case of Gwin, 3 Comp. 
Gen., 120, he was entitled to confirmed retainer pay from October 
1, 1919. 

The Navy allotment office reports that to and including June 30, 
1921, two payments on account of retainer pay were made from that 
office, one for $399.57 by check No. 81094 and the other for $70.83 
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by check No. 42530. No retainer pay was paid for the period July 
1 to September 30, 1921, by reason of an order issued September 30, 
1921, from the headquarters, ninth naval district, stating that claim- 
ant had failed to perform the minimum amount of duty required to 
maintain efficiency. 

The act of July 1, 1918, 40 Stat., 710, provides: 


That the minimum active service required for maintaining the efficiency of 
a member of the Naval Reserve shall be two months during each term of en- 
rollment and an attendance at not less than thirty-six drills during each year, 
or other equivalent duty. 


The act of June 4, 1920, 41 Stat., 837, provides: 

That hereafter the Secretary of the Navy may, in his discretion, withhold any 
part or all of the retainer pay which may be due a member of the Naval Re- 
serve Force where such members fail to perform such duty as may be pre- 
scribed by law for the maintenance of the efficiency of the Naval Reserve 
Pore: *,* | %. 

The action of the commandant of the ninth naval district in direct- 
ing that retainer pay be withheld for the period July 1 to September 
80, 1921, was apparently because claimant had not fulfilled a require- 
ment set forth in letter issued by the Bureau of Navigation June 20, 
1921, which prescribed “ officers of class 5 must have at least fifteen 
hours of actual flight each year” in order to be eligible to receive 
retainer pay. 

The receipt of retainer pay by members of class 5 on inactive duty 
is by the act of June 4, 1920, dependent upon the performance of 
the duty prescribed by law for the maintenance of efficiency. What 
shall constitute the duty prescribed by law is defined by the act of 
July 1, 1918, viz: Two months’ active service in each term of enroll- 
ment and an attendance of not less than 36 drills each year, or other 
equivalent duty. The term “or other equivalent duty” implies that 
the Navy Department may prescribe, as for officers of an aviation 
organization, some duty such as flying in lieu of drills, the partici- 
pation in which is a requisite to the maintenance of efficiency. 

The records show that claimant performed over one year of active 
service with the Navy during his first enrollment, and the Bureau 
of Navigation reports to this office that from July 1, 1920, to Septem- 
ber 30, 1921, he attended drills once each week, but that the records 
contain no information that he made flights during the fiscal year 
1922. There appeared no authority for claimant to attend drills in 
connection with active service, the requirement of his class being 
that they perform flights. It was not a requirement of flights in 
addition to attendance at drills, but of flights in leu of drills, and 
claimant had no choice which to perform, whether drills or flights. 
but it was incumbent upon him to perform flights. 
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A correct statement of the retainer pay account to September 30, 
1921, date of transfer to the Volunteer Naval Reserve, is as follows: 


May 20, 1918, to September 30, 1919, at $12 per annum_____-___--_-____ $16, 37 
October 1, 1919, to September 30, 1921, at $283.33 per annum_____-_-___ 566. 66 


583. 03 
Paid by Navy allotment officer 
Withheld for period July 1 to September 30, 1921 70.88 541.28 


41. 75 
The increase of pay authorized while on detail on aviation duty 
and the increased pay authorized for sea duty are each to be com- 
puted upon base pay increased by length of service and neither in- 
crease of pay for aviation nor sea duty is to be computed on the other. 
22 Comp. Dec., 11. During the period March 10, 1919, to September 
6, 1919, claimant was credited aviation pay at 50 per cent of sea 
pay, $155.83. He was entitled to a rate of 50 per cent of $141.67, 
shore pay. The difference, $7.08 per month, overpaid for the period 
March 10, 1919, to September 6, 1919, amounts to $41.77. 
Upon this review the settlement is sustained. 


TRAVELING EXPENSES—HOSPITALIZATION QF VETERANS OF THE 
SPANISH-AMERICAN WAR, THE PHILIPPINE INSURRECTION, AND 
THE BOXER REBELLION. 


Veterans of the Spanish-American War, the Philippine insurrection, and the 
Boxer rebellion when hospitalized by the Veterans’ Bureau are beneficiaries 
of that bureau and their necessary traveling expenses going to and returning 
from the hospital, including the expense of attendants when necessary, are 
authorized to be paid from the general medical appropriation of the Vet- 
erans’ Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 2, 1923: 

I have your letter of September 17, 1923, requesting decision 
whether the Veterans’ Bureau is authorized to pay items of traveling 
expenses incurred in travel to and from the place of treatment, such 
as meals and lodging and reasonable expenses of attendants of vet- 
erans of the Spanish-American War, the Philippine insurrection, 
and the Boxer rebellion, suffering from neuropsychiatric or tubercu- 
lar ailments who are entitled to medical treatment by the bureau. 

Section 4 of the act of April 20, 1922, 42 Stat., 497, provides that 
all hospital facilities under control of the Veterans’ Bureau shall be 
available to the veterans aforesaid. This office held that neither 
this section nor the special appropriation made to carry it out au- 
thorized payment by the Veterans’ Bureau of any expense incident to 
admission of these veterans to hospital, or for their transportation to 
or from the hospital. 2 Comp. Gen., 251, 
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Subdivision (6) of section 302 of the war-risk insurance act as 
amended by the act of March 4, 1923, 42 Stat., 1524, carries the fol- 
lowing proviso: 


* * * ‘That all hospital facilities under the control and jurisdiction of 


the United States Veterans’ Bureau, shall be available for veterans of the 
Spanish-American War, the Philippine insurrection, and the Boxer rebellion, 
suffering from neuropsychiatric or tubercular ailments and diseases, including 
transportation as granted to those receiving compensation and hospitalization 
under the War Risk Insurance Act. 


This proviso expressly allows in case of hospitalization of these 
veterans the same transportation granted to compensation benefi- 
ciaries hospitalized by the bureau. While neither the genera] stat- 
ute nor the medical and hospital service appropriation provides in 
terms for traveling expenses of beneficiaries going to and returning 
from treatment, such expenses are authorized when necessary as an 
incident to hospitalization or treatment, subject to bureau regulation. 

When veterans of the Spanish-American War, the Philippine in- 
surrection, and the Boxer rebellion are hospitalized by the Veterans’ 
Bureau they are beneficiaries of the bureau, and their necessary trav- 
eling expenses going to and returning from the hospital, including 
the expense of attendants when necessary, are now authorized to be 
paid by the bureau from the general medical appropriation under 
such terms and regulations as the director may prescribe. 


GOODS LOST IN TRANSIT—LIABILITY OF CARRIER. 


Where the Government, in order to obtain the lowest freight rate applicable, 
uses a bill of lading containing a provision for limited liability on the part 
of the carrier, recovery from the carrier for the loss of such shipment may 
not exceed the maximum prescribed on the bill of lading. 





Decision by Comptroller General McCarl, October 3, 1923: 

The American Railway Express Company submitted through the 
Veterans’ Bureau supplemental bill which is, in effect, an applica- 
tion for review of settlement Tn—VB-5513, April 24, 1923, by which 
was disallowed $156.20 on its claim for $245.83 per its bills E/9/712 
and F/2/3537 and F/2/3545. 

It appears that shipment was made per bill of lading T-611762, 
February 25, 1922, from Perryville, Md., to Detriot, Mich., of one 
case surgical instruments, 60 pounds, and one crate metal irrigator 
stand, 62 pounds. The case of surgical instruments was not de- 
livered, the value of which, $156.20, was disallowed (and deducted 
from amounts otherwise due) in the settlement in question. The 
company now contends that its liability on this shipment is $61, 
based upon the valuation of $0.50 per pound for the entire ship- 


ment of 122 pounds, and requests allowance of $95.20 of the amount 
disallowed. 





ll 
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By the act of March 4, 1915, 38 Stat., 1196 (Cummins’ amendment 
to the interstate commerce act), carriers were declared liable in full 
for any loss, damage, or injury caused by them to property Urans- 
ported, notwithstanding any limitation of liability or limitation of 
the amount of recovery or representation or agreement as to value 
in any receipt, bill of lading, or any contract, rule, regulation or 
tariff, and any such limitation without respect to the manner or 
form in which it is sought to be made was declared to be unlawful 
and void. 

By the second “Cummins’ amendment” of August 9, 1916, 39 
Stat., 441, limitation of liability and of the amount of recovery was 
permitted upon the establishment and maintenance, under prescribed 
conditions, of rates dependent upon values declared in writing by 
the shipper, or agreed upon in writing, as to released value of the 
property, when the carrier shall have been or shall be expressly 
authorized or required by the Interstate Commerce Commission to 
establish and maintain rates dependent upon a written declaration 
or agreement as to value. Upon such conditions the parties are free 
to make declarations or agreements in respect to the value of goods, 
which, however, shall have no other effect than to limit liability 
and recovery to an amount not exceeding the .value stated and shall 
not be deemed as violating section 10 of the interstate commerce 
act, which provides certain pgnalties and forfeitures for violation 
thereof. 

Following the act of 1915 and pursuant to order of the Interstate 
Commerce Commission, the American Express Co. amended certain 
of its classification rules, also its uniform express receipt, to provide 
for the application of rates dependent upon the actual value of the 
property transported. Subsequent to the amendment of 1916 the 
said express company petitioned the Interstate Commerce Commis- 
sion for an order authorizing maintenance of express rates depend- 
ent upon the declared or agreed value of the property, and submitted 
for approval proposed classification rules and form of express re- 
ceipt embracing changes that such an order would require. The 
commission entered an order authorizing the maintenance of existent 
rates dependent upon the declared or released value of the property 
transported, and also authorized the form of express receipt to be 
used. 43 I. C. C., 510. 

The uniform express receipt thus authorized and approved pro- 
vides: 

The company will not pay over $50, in cdse of loss, or 50 cents per pound, 


actual weight, for any shipment in excess of 100 pounds, unless a greater value 
is declared and charges for such greater value paid. 


The uniform Government bill of lading provides that the prop- 
erty consigned shall be transported subject to conditions stated on 
the reverse thereof. Paragraph 5 of the said conditions provides: 













184 DECISIONS OF THE COMPTROLLER GENERAL. 






This shipment is made at the restricted or limited valuation specified in the 
tariff or classification at or under which the lowest rate is available unless 
otherwise indicated on the face hereof. 


It thus appears that the American Express Co. has been author- 
ized by the Interstate Commerce Commission to establish rates de- 
pendent upon the value declared or agreed to in writing by the ship- 
per as the released value of the property, that such rates have been 
established by the said express company and accepted by the com- 
mission, and that the declared and agreed value of Government 
shipments is the value specified in the established schedule for which 
the lowest rate is available, unless otherwise indicated on the face 
of the bill of lading. No other value was indicated in this case. 

The shipper has the option of securing a greater measure of lia- 
bility of the company by a declaration of value in accordance with 
which charges for transportation service are based. 

The shipper having secured the lower rate for the service in ac- 
cordance with a stipulated or agreed valuation, there can not be a 
claim for higher valuation under the long-establishel principle which, 
as set forth by the Supreme Court in the leading case on this point, 
Hart v. Pennsylvania Railroad Co., 112 U. S., 331, quoting from the 
syllabus, is stated as follows: 

Where a contract of carriage, signed by the shipper, is fairly made with a 
railroad company, agreeing on a valuation of the property carried, with the 
rate of freight based on the condition that the carrier assumes liability only 
to the extent of the agreed valuation, even in case of loss or damage by the neg- 
ligence of the carrier, the contract will be upheld as a proper and lawful mode 
of securing a due proportion between the amount for which the carrier may 


be responsible and the freight he receives, and of protecting himself against 
extravagant and fanciful valuations. 


This rule applies to Government shipments made in the ordinary 
course of business where there has been no different stipulation or ex- 
emption from commercial requirements, it being the policy of the 
Government to assume the risk necessary to obtain the lower rate 
unless a contrary intention is clearly made to appear. See 19 Comp. 
Dec., 776. 

The shipment under consideration was made in accordance with 
the usual Government requirements at the lowest rate applicable, in 
accordance with which the carrier’s liability is limited to $0.50 per 
pound on the 122 pounds embraced in the shipment. The company’s 
liability in accordance with the contract for service being thus limited 
to $61, the excess over said amount deducted in settlement, $95.20, 
is hereby allowed. 


MEDICAL TREATMENT—VOCATIONAL TRAINEES. 


Vocational trainees are beneficiaries of the Veterans’ Bureau within the mean- 
ing of the appropriation acts providing medical and hospital services for 
beneficiaries of that bureau, and they are accordingly entitled to such 


services under such regulations as the director of the Veterans’ Bureau 
may issue. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 4, 1923: 

I have your letter of August 15, 1923, requesting decision whether 
the Veterans’ Bureau is authorized to furnish medical care and 
treatment to vocational trainees in accorilance with regulations 
which have been issued by the bureau. 

It was held formerly that neither the general statutes providing 
for vocational training of ex-service men nor the appropriation then 
provided for that purpose authorized medical treatment at Gov- 
ernment expense of those trainees who were not entitled to treatment 
under the war-risk insurance laws. 27 Comp. Dec., 142, and de- 
cision of the former Comptroller of the Treasury of August 21, 
1920, to which you refer in your submission. 

The act of March 4, 1921, 41 Stat., 1879, making annual appropria- 
tion for the expenses of vocational rehabilitation for the fiscal year 
1922, expressly provided for “ necessary medical service and treat- 
ment to trainees hereafter required in cases where such service or 
treatment is not provided by the Bureau of War Risk Insurance.” 
Section 3 of the act of August 9, 1921, 42 Stat., 148, transferred its 
work of vocational rehabilitation to the Veterans’ Bureau, and sec- 
tion 8 of the said act made the unexpended balance of the appro- 
priation aforesaid available for expenditure by the director. 

The act of June 12, 1922, 42 Stat., 649, made appropriation for 
medical and hospital services for beneficiaries of the Veterans’ Bu- 
reau for the fiscal year 1923, and the act of February 13, 1923, 42 
Stat., 1243, made the appropriation for the fiscal year 1924. The 
appropriations were in addition to the annual appropriations for 
military and naval compensation, and for expenses of vocational re- 
habilitation. The several appropriations appear under the general 
heading “ United States Veterans’ Bureau.” 

The term “ beneficiaries ” appearing in the annual appropriations 
for medical and hospital services is broad enough to cover vocational 
trainees and bring them within the benefits of the appropriation. 
The expense of their necessary medical care and treatment, there- 
fore, is a proper charge against the appropriation. 

It appears that Regulation No. 10, issued by the bureau November 
8, 1921, provides that trainees may be furnished with such medical, 
surgical, and convalescent care and treatment as may be reasonably 
necessary for disease or injury that interferes with training, whether 
or not the disease or injury is of service origin, or is more or less than 
10 per cent degree, provided that the disease or injury did not result 
from the trainee’s own misconduct. 

This regulation appears to be within the legal discretion of the 
director to furnish necessary medical care and treatment to trainees. 
Payment in accordance with its terms therefore is authorized. 
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TRAVELING EXPENSES—BOARDS ON DISCIPLINE AND MORALE, 
VETERANS’ BUREAU. 


Members of the boards on discipline and morale, established by the Veterans’ 
Bureau in the various regional districts, may be reimbursed only actual 
and necessary expenses of travel, not exceeding $5 per day, incurred in 
connection with the proper functioning of the board. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 6, 1923: 

I have your letter requesting decision whether members of the 
board on discipline and morale appointed by the Director of the 
United States Veterans’ Bureau are entitled to traveling expenses 
while away from their homes engaged on official business; and if so, 
whether such traveling expenses may be authorized on a per diem 
in lieu of subsistence basis, on an actual and necessary expense basis, 
or on a mileage basis. 

The board on discipline and morale is authorized by section 11 
of the act of August 9, 1921, 42 Stat., 151, as follows: 


Sec. 11. The director is hereby authorized to make such rules and regu- 
lations as may be deemed necessary in order to promote good conduct on the 
part of persons who are receiving care or treatment in hospitals, homes, or 
institutions as patients or beneficiaries of said bureau during their stay in 
such hospitals, homes, institutions or training centers. Penalties for the 
breach of such rules and regulations may, with the approval of the director, 
extend to a forfeiture by the offender of such portion of the compensation 
payable to him not exceeding three-fourths of the monthly installment per 
month for three months, for a breach committed while receiving treatment in 
such hospital, home, institution, or training center as may be prescribed by 
such rules or regulations: Provided, That the offender shall have the right to 
appeal the decision involving the forfeiture of a part of his compensation to 
a board of three persons which shall be established and appointed by the 
director in September of each year for each regional district. Such board 
shall be known as the Board on Discipline and Morale. It shall serve without 
compensation, and at least one of the members of such board shall be an ex- 
service man and a member of some war veterans’ organization. No person 
who is in the employ of the United States shall be a member of such board. 
The decision of such board, after hearing all the evidence presented by the 
offender and those charging a breach of the rules and regulations, shall be 
final. 


The prohibition in the statute against payment of “ compensation ” 
to members of this board refers to salary or remuneration for serv- 
ices as a member of the board. 

Congress has usually when creating a board or commission to 
serve without compensation expressly provided for traveling ex- 
penses of the members. Commission on Fine Arts, act of May 17, 
1910, 36 Stat., 371; Council of National Defense, act of August 29, 
1916, 39 Stat., 649; Tax Simplification Board, act of November 23, 
1921, 42 Stat., 317. While the omission of such express provision 
in the present case, together with the prohibition against payment 
of compensation, shows an intention to negative expenditure in 
connection with the activities of the board on dicipline and morale, 
which apparently should control the director in the distribution of 
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appointments geographically and the establishment of meeting 
places, yet it must be held that by necessary implication authority 
has been granted to incur expenditure for traveling expenses es- 
sential to the proper functioning of the board. 

The positions of the members of the board are expressly created 
by statute and are offices of honor or trust. The incumbents of 
said offices are officers of the United States within the meaning of 
that term as used in legislation limiting the traveling expenses of 
such officers. 23 Comp. Dec., 372; 2 Comp. Gen., 256. 

Ordinarily, traveling expenses of Government officers and em- 
ployees may be authorized on a per diem in lieu of subsistence 
basis not to exceed $4 per day, act of August 1, 1914, 38 Stat., 680, 
or on an actual expense basis not to exceed $5 per day, act of April 
6, 1914, 38 Stat., 318. In this case, in view of the prohibition against 
payment of compensation and the absence of express authority 
for payment of traveling expenses, the only basis justified by 
implication for reimbursement of the members of the board is on 
the amount they actually and necessarily expend, not to exceed $5 
per day. There is no authority whatever for payment of traveling 
expenses of the members on a mileage basis. 2 Comp. Gen., 818, 
and decision of September 7, 1923, 25 MS. Comp. Gen., 195. 

Your questions are answered accordingly. 


QUARTERS, COMMUTATION IN LIEU OF—DEPENDENTS OF 
OFFICER OF THE NAVY. 


The dependency of a wife is primarily upon her husband, and where it is not 
shown other than that the obligation is being complied with, dependency 
of the wife can not be claimed to be upon her son, a naval officer 
who regularly makes payments of money to her greater in amount than 
the earnings of her husband. 

Decision by Comptroller General McCarl, October 6, 1923: 

Joseph J. Clark, lieutenant, United States Navy, requested August 
14, 1923, review of settlement No. N-124665, dated June 9, 1923, 
disallowing his claim for refund of $703 checked against his pay as 
erroneously paid commutation of quarters under the act of April 
16, 1918, 40 Stat., 530, for the period from July 1, 1921, to May 31, 
1922, and charging him with $926.43 as commutation for the period 
April 1, 1920, to June 30, 1921, by Navy disbursing officers. The 
disallowance of the claim was upon the ground that the mother was 
not a dependent parent of claimant within the meaning of the law 
authorizing commutation of quarters by reason of an abode main- 
tained for a dependent parent; the correctness of that conclusion 
presents the only question here for consideration. 

8779°—24——_14 
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Admittedly the father and mother of claimant, 62 and 51 years of 
age, respectively, live at Chelsea, Okla., in their own home; that they 
have eight children, four of whom are of age and four of whom are 
minors; that of the four children of age, including claimant, three 
are daughters, one married and residing in Massachusetts, one an in- 
structor in a secondary school in New Mexico at a salary of $125 a 
month, and the other a bookkeeper at Okmulgee, Okla., at a salary 
of $110 a month. The mother states that these daughters are un- 
able and do not contribute to her support. It is further stated that 
the health of the father is too poor to enable him to do anything but 
light work, and his principal occupation is that of managing a farm 
owned by his children; that some articles of food are raised on the 
farm and other income therefrom, including royalty on oil leases 
on the property, is approximately $40 a month; and that the father 
owns bank stock valued at $1,500, from which dividends averaging 
$58.23 a year are received. The mother further states that claimant 
has been sending her regularly for her support $100 a month since 
February 1, 1921, and prior to that date he sent his father a $500 
Liberty bond and “gave us money at different times, sometimes as 
much as $200 and sometimes less.” It is contended that the mother 
is a dependent parent within the meaning of the act of April 16, 
1918, 40 Stat., 580, which provided: 


That during the present emergency every commissioned officer * * * on 
duty in the field, or on active duty without the territorial jurisdiction of the 
United States, who maintains a place of abode for his wife, child or dependent 
parent, shall be furnished at the place where he maintains such place of abode, 
* * * the number of rooms prescribed (for his grade), to be occupied by, 
and only so long as occupied by, said wife, child or dependent parent; and in 
case such quarters are not available every such commissioned officer shall be 
paid commutation thereof * * *. 


The conditions precedent named in the statute to either the fur- 
nishing of quarters in kind or the payment of commutation in lieu 
thereof are: (1) The officer must be on duty in the field or without 
the territorial jurisdiction of the United States; (2) he must have 
a “wife, child or dependent parent”; and (3) he must maintain a 
place of abode for them. These conditions must be satisfied in each 
and every case prior to acquisition of the right to quarters or com- 
mutation in lieu thereof. In other words, in the case of a parent, for 
instance, it is not sufficient that the officer be on duty in the field 
and that he maintain a place of abode for his parent, but the parent 
must be actually dependent. The statute has reference to quarters 
or commutation in lieu thereof, but was early construed by the Comp- 
troller of the Treasury to mean that if an officer regularly and neces- 
sarily contributed more than one-half of a reasonable living to a 
parent such parent was dependent within the meaning of the law. 
24 Comp. Dec., 682, and 26 éd., 923. 
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It is to be observed that the language of the law is “ wife, child 
or dependent parent.” A wife or infant child is presumed in law 
to be absolutely dependent upon the husband or father for support; 
without his support the law presumes that the wife or child would 
be in need, and his is the obligation to furnish them with quarters. 
There is no presumption of dependency in the case of a parent; such 
dependency does not arise, as in the case of a wife or infant child, 
because of the relationship, but is one of fact. The maintenance of 
an abode for a parent does not make that parent a dependent within 
the meaning of the act of April 16, 1918, for, irrespective of the 
maintenance of an abode, the parent must be a dependent of the of- 
ficer and he, the officer, must maintain the abode as one of the con- 
ditions precedent to the right to quarters or commutation in lieu 
thereof. Where the father and mother are both living and are not 
divorced, or divorced with alimony, there is no authority in the act 
of April 16, 1918, for the consideration of the dependency of the one 
as being separate and distinct from that of the other. Both are de- 
pendent or neither is dependent. No general rule can be formulated 
for the determination of dependency of a parent; such determina- 
tion must depend upon the facts and circumstances of each individ- 
ual case. See United States v. Purdy, 38 Fed., 902, League v. Shields, 
96 N. E., 45, and authorities there cited. It may be stated the fact 
that the income of the father may not be sufficient to support the 
family in circumstances the officer son would like is no justification 
for the assumption by the United States of the margin required 
through commutation of quarters paid the son on behalf of the 
mother. Save in those exceptional cases where the father is men- 
tally or physically incapacitated, there can be no requirement on the 
son that he regularly and necessarily contribute more than one-half 
of a reasonable living for his mother so as to constitute her his de- 
pendent parent within the meaning of the law. 

The application of these principles to the facts in the instant case 
makes it clear that there is no dependency on claimant. Not only do 
the father and mother live in their own home and have the use of a 
going farm and the services of four minor children, but there is an 
additional monthly income of approximately $40 a month. The con- 
tributions made by claimant out of solicitude and affection no doubt 
enable the family to maintain a higher standard of living than would 
otherwise be possible, but such contributions impose no obligation 
on the United States under the act of April 16, 1918, to, in effect, 
reimburse claimant the approximate amount or even a part of his 
contributions. 

Upon review the settlement is sustained. 
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FEDERAL RESERVE BOARD—PURCHASES—PREMIUMS ON SURETY 
BONDS. 


The funds collected by the Federal Reserve Board by assessments on Federal 
reserve banks are public funds and subject to all general statutory restric- 
tions imposed upon the expenditures of such funds, and may not be used to 
pay the premiums on the bond of a disbursing officer. 

The Federal Reserve Board is a Government establishment within the meaning 
of the act of June 17, 1910, 36 Stat., 537, and all purchases within the 
purview of that act should be made through the General Supply Committee. 


Comptroller General McCarl to the Governor, Federal Reserve Board, October 

8, 1923: 

I have your letter dated August 31, 1923, in which you present, in 
the form of an appeal, certain questions for my consideration con- 
cerning items disallowed in the accounts of W. M. Imlay, fiscal 
agent for the board, for the period July 1 to September 30, 1922, 
M. F. O. certificate 12609, dated June 12, 1923, and similar items 
now suspended in that officer’s account for the period October 1 to 
December 31, 1922. 

The amounts involved consist of $28.15, covering vouchers 48 and 
137, and represent the total amount of additional pay for that 
month allowed Mr. Imlay to compensate him for the payments of 
premium on his bond as fiscal agent disallowed because prohibited 
by the act of August 5, 1909, and $88.35 disallowed, covering vouchers 
8, 40, 125, 147, 202, and 273, representing disbursements for pur- 
chases not made from the General Supply Committee in accordance 
with the act of June 17, 1910. 

As the basis for presenting an appeal you submit as a major 
premise the proposition that the Federal Reserve Board is not sub- 
ject to the acts cited as authority for the disallowances, and correla- 
tive thereto there is advanced the position that the board exercised 
plenary powers specially conferred by the Federal reserve act as 
necessary to the execution of its purpose, and thus its actions are 
legally conclusive within the sphere of its undertakings. 

There is first to be disposed of the question whether the Federal 
Reserve Board or its funds are subject to acts general in their appli- 
cation, such as the acts of August 5, 1909, 36 Stat., 125, and June 
17, 1910, 36 Stat., 537. 

The act of August 5, 1909, provided that: 


Until otherwise provided by law no bond shall be accepted from any bonding 
company for any officer or employee of the United States which shall cost more 
than thirty-five per centum in excess of the rate of premium charged for a 
like bond during the calendar year nineteen hundred and eight: Provided, 
That hereafter the United States shall not pay any part of the premium or 
other costs of furnishing a bond required by law or otherwise of any officer 
or employee of the United States. 


The act of June 17, 1910, provided: 


Section 4. That hereafter all supplies of fuel, ice, stationery, and other 
miscellaneous supplies for the executive departments and other governmental 
establishments in Washington, when the public exigencies do not require the 
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immediate delivery of the article, shall be advertised and contracted for by the 
Secretary of the Treasury, instead of by the several departments and establish- 
ments, upon such days as he may designate * * *, 


It is contended that these acts are inapplicable to the Federal 
Reserve Board or its funds for the reason that they are part of ap- 
propriation acts and relate exclusively to the expenditure of appro- 
priated funds, and it is declared to be well established that the re- 
strictions placed by Congress on the use of appropriated moneys are 
not applicable to the Federal Reserve Board funds, because such 
funds are not derived from appropriations, but from assessments on 
the Federal reserve banks, and it is asserted that this position has 
been recognized by the accounting officers; that as to the payment of 
premiums on disbursing officers’ bonds it is doubtful whether the act 
of 1909 constitutes a prohibition against the Federal Reserve Board; 
and that, concerning the purchasing of supplies in the manner fol- 
lowed, the position is taken that the board is not required by the 
terms of the law to purchase its supplies through the channels pre- 
scribed in the act of June 17, 1910, but may make its purchases from 
such sources and in such manner as in the exercise of a proper discre- 
tion it sees fit. 

By an opinion of the Attorney General approved and adopted by a 
former comptroller, 21 Comp. Dec., 454, the Federal Reserve Board 
was held to be a “board” or “establishment” of the Government 
within the meaning and intent of those words as used in the fifth 
paragraph of section 7 of the act of July 31, 1894, which act relates 
to the accountability by such boards or establishments, to the proper 
accounting officer, for the receipt and expenditure of public funds. 

It is conceded that the Federal Reserve Board is a Government 
establishment as designated in the act of June 17, 1910, which refers 
expressly to purchases of supplies by such bodies, but in avoidance 
it is declared to be “a well-established rule of law that a thing may 
be within the letter of a statute and not be governed by the statute 
because not within its spirit.” It is difficult to see wherein this latter- 
quoted rule is applicable to the Federal Reserve Board to eliminate 
it from within the purview of statutes specifying “ boards,” since 
if Congress has specifically designated a “board” or “ establish- 
ment ” as subject to its purposes, and then declared those purposes as 
applicable thereto, there would seem to be small reason to construe 
the terms of an act as otherwise than governing both in letter and 
spirit. 

The contention narrows down to the main point stressed in the 
declaration, viz, that as the funds expended by the board are raised 
by assessment on the several Federal reserve banks, pursuant to the 
terms of section 10 of the Federal reserve act, they do not constitute 
appropriations, and upon this basis it is held that the provision of 
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the acts by being associated with appropriation acts require ap- 
propriated moneys for their operation. 

The Federal reserve act of December 23, 1913, 38 Stat., 251, pro- 
vides, section 10, third paragraph, page 261: “The Federal Re- 
serve Board shall have power to levy semiannually upon the Federal 
reserve banks, in proportion to their capital stock and surplus, an 
assessment sufficient to pay its estimated expense and the salaries 
of its members and employees for half year succeeding the levying 
of such assessments, together with any deficit carried forward from 
the preceding half year.” 

Starting with the established fact of the Federal Reserve Board 
being a Government establishment, a pertinent question that then 
arises is, to whom does the fund authorized to be assessed belong? 
The board is a Government instrumentality, constituted by statute 
and empowered to perform a function of government, and these 
funds are acquired only by reason of and under authority of the 
statute directing the raising of such money for the purpose of main- 
taining that establishment. The funds so assessed and paid are im- 
mediately divorced from the former ownership and pass into the 
lawful custody of the Government for a public use. It is in sub- 
stance the collection of moneys by the Government to be applied to a 
specific purpose, instead of appropriating for such purposes from the 
general Treasury of the United States. The application of a par- 
ticular collection of moneys to the purpose does no less, however, 
make an appropriation of the moneys for such purpose. 

By the same terms authorizing the assessment, Congress has ex- 
ercised its control over the fund so established by limiting the 
amount and purpose to that sufficient to pay the estimated expenses 
and the salary of its members and employees for the half year suc- 
ceeding the laying of such assessment, together with any deficit car- 
ried forward from the preceding half year, and in these terms 
there is evinced its intentions that the funds so controlled should be 
utilized for the purposes designated. The application of public 
moneys to a public purpose, no matter how obtained, or whether held 
in the general fund or segregated as a special fund, is the function 
of Congress, and its exercise of that function in authorizing the 
use of public funds is an appropriation of the funds designated to be 
employed. 

It has been decided that the funds so obtained constitute a special 
fund, and as such they are subject to the statutes covering the ac- 
countability of public funds, 14 Comp. Dec., 361, 24 Comp. Dec., 
454, and, under accounting procedure, they have been accounted for, 
designated, and disbursed as appropriated moneys. Therefore, con- 
sidering these facts and circumstances as reviewed, I am of the 
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opinion that the funds in question have the status of appropriated 
moneys of the United States. 

Discussing the inapplicability of general laws to these particular 
funds because of incorporation in some appropriation, the fact that 
particular provisions of general laws are incorporated in or tacked 
on some appropriation bill does not, in the absence of restrictive 
terms, limit the application to that or any special appropriation, 
as it is a common practice of Congress to attach to the appropriation 
bills restrictive measures of general application. 

Coming to the minor proposition that the use of those funds by 
the board is subject to its discretion only, this position has been con- 
ceded in particular cases, 17 MS. Comp. Gen., 863, dated January 
22, 1923, but the position assumed in that decision is not to be in- 
terpreted as countenancing an unfettered exercise of power over 
funds in disregard of statutory provisions of general effect where 
applicable. That decision concerned expenditures for the use of 
taxicabs; and in holding that the character and allowance thereof 
as a travel expense was within the discretion of the board, there was 
not brought in question any statutory provision of general appli- 
cation, operating either upon the board or the appropriation. 

The 74 MS. Comp. Dec., 1085, cited by the board, which was a 
decision by my predecessor, considered the question of payment of 
the travel expenses of the assistant counsel of the board, recalled 
temporarily from leave on account of pressing official business, 
which travel was undertaken in accordance with what appeared to 
have been the fixed policy of the board to assume the travel ex- 
penses of its employees under such circumstances. The allowance 
thereof conflicted with no general law. In that decision, however, 
the comptroller states: 


Having no appropriation other than the general statute authorizing the 
assessment, collection, and expenditure of these funds, no opportunity is 
given to the board to get from Congress special exceptions necessary or 
appropriate to its operations. It must be recognized that the general restric- 
tions placed by Congress on the use of appropriations can not be applicable 
to the Federal reserve funds. 


Just how broad the former comptroller intended this statement to 
be taken is not apparent since its application, as a rule, is not neces- 
sarily involved in that decision. Therefore the statement must be 
considered as obiter dictum. 

The concerted effect of various general statutes persuades a con- 
viction of their general application to all public funds in the 
absence of specific exception, and in view of the uniform rulings 
to that effect, I am constrained to decide that the Federal Reserve 
Board and its funds are subject to the provisions, cited, of the acts 
of August 5, 1909, and June 17, 1910. 
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Taking up the disallowances and applying these rulings, there is 
for consideration the payment of increased salary to compensate 
for premiums on bonds of the fiscal agent. 

The provision of the act of August 5, 1909, stipulates that “the 
United States shall not pay any part of the premiums or other costs 
of furnishing a bond required by law or otherwise of any officer or 
employee of the United States.” It is clear that the provision op- 
erates directly upon both the public agent and the public funds. 
It has been unequivocally decided that public funds are not available 
for payments of premiums upon personal bonds of public employees. 
50 MS. Comp. Dec., 909, 919, and 51 MS. Comp. Dec., 147. The 
items disallowed consisted of payments of the premiums denominated 
as additional salary, and it is asserted that this procedure is proper 
and valid because the Federal reserve act authorized the fixing of 
salaries of all employees by the board, and that such payment con- 
stitutes the salary so fixed. The amount thus paid consists of the sal- 
ary previously fixed in conformity with the provisions of the Fed- 
eral reserve act, section 11, paragraph (1), and an additional sum 
paid intermittently, frankly stated to cover the premium cost, but 
assimilated as salary. Such a procedure is in subversion of the law 
and defeats its manifest purpose. Salary is a compensation fixed 
for a particular position at such a sum as supposedly adequately 
compensates the incumbent, who takes it subject to the requirement 
of a bond cost; and when so accepted, the payment of an additional 
sum thereto must result in either a gratuity or in the payment of a 
premium by the United States, both of which are illegal. In view 
of the facts adduced, the payment of the additional sum undoubtedly 
represents a payment by the United States of the premium on cost 
of furnishing a bond required by law or otherwise, which being 
prohibited, the disallowance appears correct and is affirmed. 

Concerning the items disallowed because not purchased through the 
General Supply Committee, there can be no doubt but that the 
board is such an “establishment” as is designated in the act of 
June 17, 1910, and therefore purchases should be made through the 
General Supply Committee in so far as the law directs. The pur- 
chases were apparently made through a misconception of the law, 
and the Government has had the benefit thereof. The amount in- 
volved will now be admitted, but the procedure heretofore followed 
must be immediately corrected to comply with this decision. 

Upon review $88.35 is allowed for credit in the accounts. 
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OATHS TO EXPENSE ACCOUNTS—VETERANS’ BUREAU. 


Hospitals of the Veterans’ Bureau are not Government reservations within 
the meaning of the act of August 24, 1912, 37 Stat., 487, and the cus- 
todians thereof are accordingly not authorized by said act to administer 


oaths to accounts for travel or other expenses payable by the United 
States. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 8, 1923: 

I have your letter of September 19, 1923, requesting decision as 
to whether the custodians of the various hospitals of the United 
States Veterans’ Bureau are authorized to administer oaths to ac- 
counts for travel or other expenses against the United States, as 


provided in section 8 of the act of August 24, 1912, 37 Stat., 487, 
as follows: 


Sec. 8. After June thirtieth, nineteen hundred and twelve, postmasters, as- 
sistant postmasters, collectors of customs, collectors of internal revenue, chief 
clerks of the various executive departments and bureaus, or clerks designated 
by them for the purpose, the suverintendent, the acting superintendent, cus- 
todian, and principal clerks of the various national parks and other Government 
reservations, superintendent, acting superintendents, and principal clerks of the 
different Indian superintendencies or Indian agencies, and chiefs of field parties, 
are required, empowered, and authorized, when requested, to administer oaths, 
required by law or otherwise, to accounts for travel or other expenses against 
the United States, with like force and effect as officers having a seal; * * *., 


In the submission it is stated: 


It seems to me that the necessity which brought about the enactment of this 
statute so as to give this power to the custodians of national parks extends to 
the custodians of our hospitals, and that the word “ reservation ” was intended 
to mean lands under governmental control. 


Section 5392, Revised Statutes, as amended by section 125 of the 
Criminal Code, act of March 4, 1909, 35 Stat., 1111, provides: 

Sec. 125. Whoever, having taken an oath before a competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose, or certify truly, or 
that any written testimony, declaration, deposition, or certificate by him sub- 
scribed, is true, shall willfully and contrary to such oath state or subscribe any 
material matter which he does not believe to be true, is guilty of perjury, and 


shall be fined not more than two thousand dollars and imprisoned not more than 
five years. 


The false swearing to an account for travel or other expenses 
against the United States, before a custodian of a United States 
Veterans’ Bureau hospital, whatever other crime it might be (section 
35, Criminal Code, 35 Stat., 1095), would not be perjury if such cus- 
todian, within the intent of section 8 of the act of August 24, 1912, 
were not authorized to administer oaths to accounts for travel or 
other expenses against the United States, because, to constitute the 
statutory crime of perjury it is essential that the oath was adminis- 
tered in the manner prescribed by law and by some person duly 
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authorized to administer the same in the matter wherein it was 
taken. United States v. Edwards, 47 Fed., 67; United States v. 
Richards, 149 Fed., 443; Levy v. United States, 271 Fed., 942. 

Whether a false oath before a custodian of a Veterans’ Bureau 
hospital, such as would constitute an element of the statutory crime 
of perjury, was by a person duly authorized to administer the same, 
would involve an interpretation of section 8 of the act of August 
24, 1912, the strictest interpretation possible—in favor of the ac- 
cused. Lewis’ Sutherland, Statutory Construction, section 520, vol. 
2, second edition. Such being the case, it is obvious that section 8 
of the act of August 24, 1912, should not be construed as author- 
izing the administering of oaths by custodians of United States 
Veterans’ Bureau hospitals unless that section of the act, by its 
language or necessary implication, clearly comprehends such cus- 
todians. 

In the more restricted sense, Government reservations are “re- 
serves” of Government land for certain public purposes, such as 
Indian reservations and those for military posts, and for the con- 
servation of natural resources, such as forests, mines, water power, 
and the like. Bouvier’s Law Dictionary——Rawle’s Third Revision, 
vol. 3, pages 2918-2919. In a less-restricted sense, Government reser- 
vations would comprehend lands used for Government purposes, 
whether reserved from grants, purchased, or leased. 

The matter thus narrows down to whether the term “other Govern- 
ment reservations ” was used in the less or the more restricted sense. 
National parks are Government reservations in the more restricted 
sense; Indian superintendencies or Indian agencies, depending upon 
their particular character, may be reservations in either sense. For 
instance, there are some Indian superintendencies and Indian 
agencies which are on lands purchased and owned by the United 
States, and there are other superintendencies and agencies on lands 
reserved from grants. 

With this condition in mind, Congress nevertheless provided 
specifically for such Indian superintendencies and agencies, which 
indicates quite clearly, and I am constrained to hold, that the term 
“other Government reservations” was intended in the more re- 
stricted sense. 

Answering specifically the question of the submission, you are 
advised that the custodians of the various hospitals of the United 
States Veterans’ Bureau have not the right to administer oaths in 
the cases prescribed in section 8 of the act of August 24, 1912, 37 
Stat., 487. 
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ARMY NURSES—TRAVELING EXPENSES AFTER DISCHARGE 


There is no authority of law under which nurses of the Army may be reim- 


bursed for traveling expenses incurred while on leave of absence or after 
their discharge from the Army. 


Decision by Comptroller General McCarl, October 8, 1923: 

Mrs. Ritchie C. Glebeman (née Hall) requested August 4, 1923, 
review of settlement W-896671, dated May 26, 1923, disallowing her 
claim for traveling expenses from San Francisco, Calif., to Balti- 
more, Md., on orders dated April 25, 1918, to proceed to her home 
for relief from active duty incident to discharge from the Army 
Nurse Corps. The claim was disallowed on the ground that there 
was no authority to reimburse a former member of the Army Nurse 
Corps for travel performed subsequent to discharge. 

The act of July 9, 1918, 40 Stat., 879, established the Army Nurse 
Corps, authorized appointment and removal of its superintendent 
by the Secretary of War, and appointment and removal of its mem- 
bers by the Surgeon General of the Army, subject to the approval 
of the Secretary of War, and further provided that: 


* * * members of said Nurse Corps shall receive EN and 


necessary expenses when traveling under orders * * * 


There is no law, as in the case of commissioned offic ers and enlisted 
men of the Army, authorizing payment of travel allowances upon 


discharge of a member of the Army Nurse Corps, but paragraph 72, 
Manual for the Medical Department, with certain exceptions here 
not material, provided that: 


* * 


orders to proceed to her home, there to await discharge, will be 
given to every nurse desiring the same who is about to be discharged. In ar- 
ranging travel orders in such cases it must be borne in mind that the Govern- 
ment will not pay the traveling expenses of a nurse in the status of leave 
of absence. 


(a) When a nurse arrives home for discharge she will at once report by 
letter to the Surgeon General, inclosing her letter of appointment and a copy 
of her official travel order. 


Under date of June 13, 1916, claimant was appointed from Balti- 
more, Md,, as a member of the Army Nurse Corps; after serving 
~ approximately two years she requested discharge, and on April 

25, 1918, Special Order 97, Headquarters Western Department, was 
issued, paragraph 9 of which reads as follows: 


Pursuant to instructions of the 19th instant from the War Department, 
Nurse Ritchie C. Hall, Army Nurse Corps, Fort MacArthur, California, will 
proceed to her home, reporting immediately upon arrival thereat by letter to 
the Surgeon General, United States Army, for relief from further active serv- 
ice. The Quartermaster Corps will furnish the necessary transportation. The 
journey is necessary for the public service. 


It was apparently understood that in accordance with paragraph 
68, Manual of the Medical Corps, accrued leave of absence would be 
granted following date of actual release from duty; accrued leave 
of absence with pay was granted for the period May 7 to August 8, 
1918. Actual release from duty appears to have been on April 30, 
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1918, and claimant advised the Surgeon General, United States 
Army, May 6, 1918, from San Francisco, Calif.: 


I arrived at home to-day, May sixth. 
Enclosed are my travel orders and letter of appointment. 


I availed myself of leave from May first to the afternoon of May fifth, re- 
maining in quarters during that time. 


I wish all of my final papers sent to General Delivery, Honolulu, H. T. 
Attached is a voucher for my travelling expenses. 


The attached voucher was for traveling expenses from Fort Mac- 
Arthur to San Francisco. Claimant appears to have been in Hono- 
lulu, Hawaii, on August 8, 1918, when she was discharged from the 
Nurse Corps. The present claim is for traveling expenses from 
San Francisco to Baltimore, and appears to be based on the allega- 
tion that Baltimore was her home and place of appointment. 

The travel order issued preliminary to claimant’s discharge 
directed her to proceed to her home and to report immediately upon 
arrival there. It did not specify the place other than “ home” to 
which she should travel. Claimant went to San Francisco, and, 
in report required by both regulations and travel order, stated that 
she had arrived at her home that day, claiming traveling expenses 
from Fort MacArthur to San Francisco. Whether the journey was 
subsequently made to Baltimore does not appear, but in any event 
it was made while on leave or subsequent to discharge. There is no 
authority of law or regulation for the payment of the traveling 
expenses of a member of the Army Nurse Corps while on leave or 
subsequent to discharge. See 13 Comp. Dec., 156. 

Upon review the settlement is sustained. 


TRANSPORTATION—CLERKS IN THE DIPLOMATIC AND CONSULAR 


SERVICE. 


There is no legal objection to paying the expenses of transportation and sub- 
sistence to the United States of a person appointed to the position of 
elerk in the Diplomatic and Consular Service who is a resident of the 
United States but at the time of his employment was in a foreign country, 
provided he has served two years or more in the service, as provided by 
the regulations. 


Comptroller General McCarl to the Secretary of State, October 8, 1923: 
There has been received your letter of September 24, 1923, as 
follows: 


The appropriation for transportation of diplomatic and consular officers and 
clerks in embassies, legations, and consulates provides for the payment of “ the 
itemized and verified statements of the actual and necessary expenses of trans- 
portation and subsistence under such regulations as the Secretary of State 
may prescribe of diplomatic and consular officers and clerks in embassies, 
‘egations, and consulates * * * and their families and effects in going 
to and returning from their posts,” ete. 

Paragraph 1 of the Travel Regulations prescribed by the Secretary of State 
states that “an officer or clerk entitled to reimbursement for the expenses of 
transportation and subsistence in going to and returning from his post shall 
be entitled to reimbursement for the amounts actually and necessarily dis- 
bursed by him for expenses as defined and limited by these regulations,” etc. 
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*aragraph 47 of the regulations states that “an officer or clerk voluntarily 
resigning from the service within less than two years after entering it shall 
not be entitled to reimbursement for the expenses of transporting himself, 
his family, or his effects to the United States unless specially and specifically 
authorized by the Secretary of State and then only in cases where resignation 
is due to injury or illness incurred in the service,” ete. 

Frequently when a vacancy occurs in an office, it is possible to fill it by the 
employment of some one who may be visiting in the city where the vacancy 
eccurs or in some near-by place, and when this is possible the department 
appoints such person, as it effects a saving to the Government in the expense 
necessary for such employee to reach his post of duty and at the same time 
minimizes the period during which the office is without assistance. 

The question has arisen as to whether, under the Travel Regulations, a 
clerk who at the time of appointment was in a foreign country and not at 
his home may, upon the termination of his services, be paid his expenses of 
transportation and subsistence, as provided by the Travel Regulations, to 
his home, or only to the place in which he was at the time of his appointment. 

The department considers that the law contemplates the payment by the 
rovernment of transportation and subsistence expenses of any clerk at the 
end of his service to his home in the United States. 

I would be glad to have an expression of your opinion on this point. 

There appears to be no legal objection to paying, within the 
amount as limited by law, the expenses of transportation and sub- 
sistence to the United States of a person appointed to the position 
of clerk in the Diplomatic and Consular Service who is a resident 
of the United States but at the time of his employment was in a 
foreign country, provided he has served two or more years in the 


service, as provided by the regulations. 


INTEREST ON ADMIRALTY JUDGMENTS. 


A judgment in admiralty in either a domestic or foreign court, carrying inter- 
est until paid, entitles the judgment creditor to interest computed only up 
to the time the claim is allowed and certified for payment. 
Decision by Comptroller General McCarl, October 9, 1923: 
Waltons & Co., 101 Leadenhall Street, E. C. 3, London, England, 
solicitors, applied under date of July 16, 1923, for additional inter- 
est on a judgment rendered by the Admiralty division of the High 
Court of Justice of England against the Shipping Board vessel 
Western Chief in favor of the owners of the steamship Jelconia. 

A claim based on this judgment was settled by this office June 21, 
1928, and allowed in the following amounts: 

Judgment, £2,821-2-9; interest, £520-19-7; costs, £273-2-4; and 
certified for payment. A draft for £3,515-4-8, covering the amount 
certified, was forwarded by first mail, being received, so the claim- 
ants state, on July 16, 1928. 

The additional amount claimed is the interest on the judgment and 
costs from the date of the settlement to the date the draft was re- 
ceived at the office of the claimants. 

The judgment carried interest until paid and the judgment creditor is en- 


titled to interest up to the time of payment. The established general rule 
in this country in settling claims bearing interest which are payable directly from 
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the Treasury is that interest shall run up to the time the claim is allowed and 
certified for payment. There appears no reason for a different rule governing 
the settlement and payment of claims based upon foreign admiralty judgments. 
25 MS. Comp. Gen., 617. 


The claim was settled and paid in accordance with this rule and 
there is nothing further due thereunder. 
Upon review the settlement is sustained. 


NATIONAL GUARD—DRILLING OF SUBDIVISIONS OF COMPANIES 
SEPARATELY. 


Officers and enlisted men of the National Guard are not entitled to drill pay for 
drills or other periods of instruction at which only a subdivision, or less 
than 50 and 60 per cent, respectively, of the commissioned and enlisted 
strength of the entire company, is present. 


Comptroller General McCarl to the Secretary of War, October 10, 1923: 


There was received August 6 your letter of August 2, 1923, trans- 
mitting proposed amendments of paragraphs 445, 446, 447, 448, and 
929, and the recision of paragraph 928 (1) (¢) and (7), National 
Guard Regulations, 1922, and requesting decision whether the pro- 
posed changes are in conflict with the provisions of sections 92, 109, 
and 110 of the national defense act, as amended, in so far as they 
affect payments to the National Guard for armory drills. 

It is proposed in the amendment of paragraph 446 to define an 
assembly of an organzation for drill, and the other amendments are 
based upon and, in part, necessary because of such definition. The 
changed paragraph is as follows: 


Assembly for drill, instruction, actual military duty equivalent to a drill or 
other erercise, definition of—An assembly for “ drill,” “ instruction,” “ actual 
military duty equivalent to a drill,” or “ other exercise,” within the meaning of 
sections 92, 109, and 110 of the national defense act, may consist of a single 
duly ordered formation of a company, troop, battery, or detachment, or of a 
series of duly ordered formations of subdivisions or parts thereof; but in the 
latter case the series of formations of subdivisions or groups must comprehend 
and include the entire organization, and must be included within the time limit 
of seven consecutive days within a calendar month. The sum total of the at- 
tendance at all the separate consecutive formations announced as constituting 
that assembly shall be counted as the attendance at the actual military as- 
sembly for the required period of time: Provided, That no officer, warrant 
officer, or enlisted man shall be counted more than once, nor shall receive credit 
for more than one required period of actual military attendance even though he 
may have attended more than one of the formations which constitute the 
assembly for the required period of time. In order that the commissioned and 
enlisted personnel may be entitled to pay for such attendance, the conditions set 
forth in paragraph 928 of these regulations must be satisfied. 


Section 92 of the act of June 3, 1916, 39 Stat., 206, provides: 


TRAINING OF THE NATIONAL GUARD.—Each company, troop, battery, and de- 
tachment in the National Guard shall assemble for drill and instruction, in- 
cluding indoor target practice, not less than forty-eight times each year, and 
shall, in addition thereto, participate in encampments, maneuvers, or other 
exercises, including outdoor target practice, at least fifteen days in training 
each year, including target practice, unless such company, troop, battery, or 
detachment shall have been excused from participation in any part thereof by 
the Secretary of War: Provided, That credit for an assembly for drill or for 
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indoor target practice shall not be given unless the number of officers and 
enlisted men present for duty at such assembly shall equal or exceed a mini- 
mum to be prescribed by the President, nor unless the period of actual military 
duty and instruction participated in by each officer and enlisted man at each 
such assembly at which he shall be credited as having been present shall be of 
at least one and one-half hours’ duration and the character of the training such 
as may be prescribed by the Secretary of War. 


Section 109 of the national defense act, as amended by the act of 
June 4, 1920, 41 Stat., 783, provides, in part: 


PAY FOR THE NATIONAL GUARD OFFICERS.—Captains and lieutenants belonging 
to organizations of the National Guard shall receive compensation at the rate 
of one-thirtieth of the monthly base pay of their grades as prescribed for the 
Regular Army for each regular drill or other period of instruction authorized 
by the Secretary of War, not exceeding five in any one calendar month, at 
which they shall have been officially present for the entire required period, 
and at which at least 50 per centum of the commissioned strength and 60 per 
centum of the enlisted strength attend and participate for not less than one and 
one-half hours. 

Section 110 of the national defense act, as amended by section 6 of 
the act of September 22, 1922, 42 Stat., 1035, provides, in part: 

Pay for the National Guard enlisted men: Each enlisted man belonging to 
an organization of the National Guard, other than enlisted men of the sixth 
and seventh grades, shall receive compensation at the rate of one-thirtieth of 
the initial monthly pay of his grade in the Regular Army for each drill or- 
dered for his organization where he is officially present and in which he par- 
ticipates for not less than one and one-half hours, not exceeding eight in any 
one calendar month and not exceeding sixty drills in one year: Provided, That 
no enlisted man shall receive any pay under the provisions of this section for 
any month in which he shall have attended less than sixty per centum of the 
drills or other exercises prescribed for his organization: Provided further, 
That the proviso contained in section 92 of this Act shall not operate to pre- 
vent the payment of enlisted men actually present at any duly ordered drill or 
other exercise: And provided further, That periods of any actual military 
duty equivalent to the drills herein prescribed (except those periods of service 
for which members of the National Guard may become lawfully entitled to the 
same pay as oflicers and enlisted men of the corresponding grades in the Regu- 
lar Army) may be accepted as service in lieu of such drills when so provided 
by the Secretary of War. 


The purpose of the amendment, it would seem, is to authorize 
credit for assemblies of subdivisions of an organization for instruc- 
tion in specialized branches of military duty not required for the 
entire organization, and to excuse such subdivisions from the drill 
or instruction of the entire organization; or, possibly in some cases, 
not to assemble the entire organization at any one time during a 
week but to instruct its various subdivisions on consecutive days 
in specialized duties pertaining to the particular subdivisions. The 
amendment proposes to treat these assemblies of the subdivisions 
during a seven-day period as an assembly and drill of the organiza- 
tion, and the attendance of the officers and men at one such assembly 
of a subdivision as attendance at an assembly of, and participation 
in, a drill or other military instruction of the organization. 

Section 92 directs that each company, etc., shall assemble for drill 
and instruction, and the company can not be said to have as- 
sembled—that is. collected into one body—if, pursuant to order, at 
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no time was there more than a minor fraction of the company 
present. It is the drill or military instruction of the organiza- 
tion assembled pursuant to section 92 that is contemplated by sec- 
tions 109 and 110 providing armory drill pay for officers and en- 
listed men; the pay of the officers present and participating is 
contingent on the attendance at such drill of 50 per cent and 60 per 
cent, respectively, of the commissioned and enlisted strength of the 
organization; and it is the “drill ordered for his organization” not 
a part thereof, for which pay is provided for enlisted men attending. 

The language is clear, and to give it a meaning contrary to its 
plain terms and reverse a construction that has been followed since 
the enactment of the law in 1916 would be in the nature of legisla- 
tion. 

You are accordingly informed that the pay of officers present 
and participating in a drill or other period of instruction is condi- 
tioned on the attendance at the drill or assembly for which pay is 
claimed of 50 per cent and 60 per cent, respectively, of the com- 
missioned and enlisted strength; and that armory drill pay for 
enlisted men is authorized only for attendance at drills or other 
military duty “ordered for his organization” as a whole and not 
a part thereof. Regulations amended as suggested are ineffective 
in so far as they affect pay. 


WAR-RISK INSURANCE—LAPSING FOR NONPAYMENT OF 
PREMIUMS. 


The fact that an enlisted man of the Navy accepts the total of the pay 
tendered him each month without question when the premiums upon his 
war-risk insurance have not been deducted therefrom as allotted by him 
is not sufficient of itself to establish a breach or revocation of the allot- 
ment or to bar the payment to his beneficiaries in the event of his death 
of the amount of the policy less any accrued and unpaid premiums. 


Comptroller General McCarl to William H. Holmes, United States Veterans’ 
Bureau, October 10, 1923: 


I have your letter of August 28, 1923, as follows: 


It is respectfully requested that I be advised whether I am authorized to 
pay the attached voucher in favor of Mary Skomski for $2,946.93, covering 
insurance on Anthony Alfred Skomski, who died August 23, 1921. This 
voucher is approved as a charge against the “ United States Government Life 
Insurance Fund” and has been presented to me for payment. 

It appears from accompanying memoranda that the insured enlisted in the 
Navy July 15, 1920, and applied for $5,000 war-risk term insurance on August 
10, 1920. On October 1, 1920, $2,000 of the term insurance was converted 
into a 20-payment life policy, the premiums for which were authorized and 
deducted from his Navy pay. On October 26, 1920, the remaining $3,000 of 
term insurance was converted into a 20-payment life policy, the insured stat- 
ing on application that the monthly premiums would be paid through the Navy 
allotment system. Navy Department allotment was executed by the insured 
and a copy of the form forwarded with the insured’s application. The bureau 
has received no payments on account of the insurance for $3,000, and the 
Navy allotment office has advised that they have no record of the allotment. 
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The propriety of the payment of the accompanying voucher is in doubt in 
view of the following statement in your decision of March 25, 1922, addressed 
to the director of this bureau. 

“Assuming, however, that the authorization was intended to cover and did 
cover deductions from retainer pay if necessary, the action of the insured 
in accepting payment in full of his retainer pay at times when premiums were 
due and unpaid, and unprovided for, must be taken as either a breach or 
n revocation of the authorization.” 


The quoted paragraph of the decision of March 25, 1922, dealt 
with retainer pay of an enlisted man in the Naval Reserve Corps. 
Under the facts of that case it was held that acceptance of pay with- 
out deduction of premiums must be taken as either a breach or a 
revocation of the allotment of pay which had been made for that 
purpose. 

It appears that Skomski died in the service, and that his monthly 
service pay was subject to the unrevoked allotment up to that time 
and was available and sufficient for payment of monthly premiums 
as they fell due. The only reason why the proper deductions were 
not made shown by the submission is that the Navy allotment office 
had no record of the allotment. Why the record was not made 
is not shown. Clearly the failure to record the allotment was not 
due to fault or negligence of the enlisted man. 

The question for decision, therefore, is whether acceptance by the 
enlisted man of monthly pay without deduction of this allotment 
must be taken as either a breach or a revocation of the allotment. 
In this respect the enlisted man stood on a different footing from an 
Army officer who prepares his own pay voucher and a naval reservist 
whose retainer pay is sent to him from the central office in Wash- 
ington. The enlisted man in active service is not, generally speaking, 
responsible for the correct computation of his monthly pay. The 
computation is made by a superior officer, and the net amount found 
due is received and accepted by the enlisted man, usually without 
question and without verification of the amount received. It is 
doubtless true in many cases that if the pay account is at all com- 
plicated the enlisted man does not know whether he has been cor- 
rectly paid or not. The fact that an enlisted man in active service 
accepted monthly pay without deduction of an allotment for pay- 
ment of insurance premiums is not sufficient alone to establish a 
presumption of breach or revocation of the allotment. 

In the instant case the pay account was complicated by two 
premium allotments. There must be affirmative evidence that the 
insured knowingly and intentionally accepted the monthly pay 
without deduction of premium if a breach or revocation of the 
allotment is to be established. There is no such evidence with the 
papers. 

A war-risk insurance regulation issued June 7, 1920, provides: 


1. When any person in the active military or naval service shall execute an 
allotment from his pay for premiums on United States Government life insur- 
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ance (converted insurance) such allotment will be considered equivalent to 
payment, provided the allotter has sufficient pay accruing at the end of the 
month to liquidate the allotment. 


This regulation properly recognizes the responsibility of the Gov- 
ernment for deduction of the allotment which was made. I think, 
however, that it is too broad in the statement that the allotment 
itself will be considered equivalent to payment. The regulation may 
be said to establish the intention of the allotter that premiums 
shall be paid from the allotment until the allotment is expressly 
revoked, and also to establish responsibility of the Government 
for proper deduction of premiums. In case the failure to deduct 
premiums is due entirely to the Government, and there is no affirma- 
tive evidence showing fault of the insured, the insurance must be 
considered as continuing effective until such time as attention is 
called to the error and an opportunity given for correction. If the 
insured has died in the meantime, I see no reason why the insurance 
which would otherwise be due may not be paid, subject to deduction 
of the unpaid premiums. 

The disbursing clerk of the Veterans’ Bureau can not safely pay 
insurance claims of the character now in question. Each case must 
be determined in accordance with the evidence obtainable, and 
decided according to the evidence. The director should consider the 


evidence and award or refuse insurance accordingly. If an award 
is made, the claim should be referred to this office for settlement. 
If the award is refused, claimant should be left to the procedure 
provided by the statute of action in court. 


CONTRACTS—EXTENSION OF TIME—DEFAULTS. 


A total default on the part of a contractor renders nugatory any waiver or ex- 
tension of the time for commencing the work, and the rights of the parties 
thereto must accordingly be determined as though such extension had not 
been granted. 


Under a provision in a contract that upon default of the contractor the Gov- 
ernment will “ forthwith” proceed to procure the work elsewhere, charg- 
ing the extra cost to contractor, delay on the part of the Government in 
placing the work with other contractors does not excuse the extra cost 
thereof where the rights of the original contractor are not prejudiced by 
such delay. 

Decision by Comptroller General McCarl, October 10, 1923: 

The Standard American Dredging Co. through its authorized 
agent has requested reconsideration of decision of June 4, 1923, 
finding claimant indebted to the United States in the sum of $100,- 
233.46, representing excess cost of completing dredging work in the 
harbor at Honolulu, covered by contract dated June 26, 1916, which 


was completed under contracts with the Hawaiian Dredging Co. 
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upon default by claimant under its contract. The attorney tor 
claimant has submitted a brief urging various matters seeking to 
avoid the responsibility for the extra cost of the work. 

The first contention has to do with the form of notice received by 
the contractor that the required progress of the dredging work had 
not been maintained, stressing the fact that the notice of October 3, 
1917, advised that upon failure to resume work, an emergency con- 
tract would be entered into with another contractor covering suffi- 
cient work to permit boats to reach the site of the proposed wharf. 
It is urged that this notice advised only that an emergency contract 
would be entered into for a definite thing, “ removal of sufficient ma- 
terial to permit boats to reach the site of the proposed new wharf,” 
and did not advise that such action was necessary to insure proper 
completion of the undertaking within the time specified. The very 
purpose of the contract was to provide for dredging work in the 
harbor to render it more navigable. The notice merely gave ex- 
pression of an intention to carry out that purpose upon default of 
the contractor. As stated in decision of June 4, 1923, the amount of 
work performed under the emergency contract was wholly within 
the amount of work the contractor should have accomplished 
that time. The notice appears to have been sufficient to advise claim- 
ant in accordance with the terms of the contract. 


The second contention appears to be that there was no authority 
under the contract to take the work out of the hands of the claim- 
ant by means of an emergency contract for a definite amount of 
dredging. The brief contains a lengthy discussion of the respective 
provisions of articles 3 and 4 of the contract, the first providing the 
procedure in the event the contractor failed to maintain the required 
progress of the work and the second providing— 


If the contractor shall delay or fail to commence with the delivery of the 
material or the performance of the work as specified herein, or shall, in the 
judgment of the contracting officer, fail to prosecute faithfully and diligently 
the work in accordance with the specifications and requirements of this con- 
tract, then, in either case, the contracting officer shall have power, with the 
prior sanction of the Chief of Engineers, to take the work out of the hands 
of the contractor by giving notice in writing to that effect to the contractor 
and his surety or sureties; * * *. ; 


There is no ambiguity in this provision, which gives absolute au- 
thority “to take the work out of the hands of the contractor.” This 
was done after contractor had been given additional time to com- 
mence the work from October 7, 1916, to October 17, 1917, more than 
one year, and in view of the fact that no equipment for dredging 
whatever had at that time been placed on the work. The work cov- 
ered by the emergency contract covered considerably less than should 
have been completed at that time under the original contract, and 
there is no basis for any complaint by claimant in this regard. The 
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provision of the original contract did not limit the Government to 
the execution of one contract to obtain proper performance upon de- 
fault by the claimant, nor prohibit the division of the work under 
several contracts. The work was completed under two contracts, 
the emergency one, dated October 29, 1917, and another, dated Octo- 
ber 1, 1919, both with the Hawaiian Dredging Co. Accordingly, 
there is no merit to this contention of claimant. 

The third contention is that as claimant had been granted an 
extension of time to commence work until August 15, 1917, that it 
was delinquent on October 29, 1917, at the time the emergency con- 
tract was entered into, only 30,000 cubic feet and that as the emer- 
gency contract could not have covered more work than claimant 
was delinquent in performing, there was no authority to enter into 
the contract for a greater amount and to charge the excess cost 
thereof to claimant. A point is made in this connection that a 
waiver of the original commencement date and the postponement 
of that date correspondingly postponed the date of completion, and 
forever altered the terms of the original contract fixing the liability 
of claimant as though the original dates of commencement and com- 
pletion had never existed, citing 33 Ct. Cl, 65. The cited case 
referred to extension of time for completion of the work already 
begun, and not to the commencement of the work, and is therefore not 
applicable. 

Regarding the commencement, progress, and completion of this 
work, the specifications fixed, first, a definite date of commence- 
ment; second, a definite date of progress; and third, an indefinite 
date of completion, determined by applying to the total quantity 
of material to be paid for, actually removed under the contract, the 
average monthly rate of progress. The purpose was to fix a com- 
pletion date in relation to the commencement date and the postpone- 
ment of the commencement date would have postponed the whole 
time schedule under the contract. Accordingly, had claimant ac- 
tually commenced work on any of the postponed dates, the rate of 
progress and time of completion would have been determined from 
such postponed date. However, claimant never at any time com- 
menced work under the contract but had entirely defaulted at the 
time of the emergency contract. Alteration or amendment of the 
original contract so as to postpone the entire schedule of time was 
defeated absolutely upon claimant’s failure to act under the au- 
thority to postpone the commencement date, and consequently the 
original time schedule must be determined as controlling the 
liability of claimant. 

The last contention is that the Government did not proceed “ forth- 
with ” to procure the performance of the work as required by the con- 
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tract. Two contracts were entered into upon default of claimant, 
the first, dated October 29, 1917, covering 106,367 cubic yards at 
$0.65, and the second, dated October 1, 1919, for 240,307 cubic yards 
at $0.57. Accordingly, any possible failure on the part of the Gov- 
ernment to promptly take action to complete the work applies only 
to the second contract of October 1, 1919. The delay did not preju- 
dice the claimant because it is shown that a lower rate was obtained 
in October, 1919, when the second contract with the Hawaiian Dredg- 
ing Co. was entered into for completion of the work, than was ob- 
tained in October, 1917, under the first or emergency contract with 
the Hawaiian Dredging Co., and thus reduced the amount of excess 
cost chargeable to the original contractor which would have accrued 
had a contract for the entire amount of the work been entered into 
immediately upon default of claimant. 

In conclusion, it may be simply stated that here is a contract which 
was defaulted; whereupon the Government had the work otherwise 
performed as provided by the contract and the excess cost charged 
to the original contractor. The points raised in the brief appear to 
be in the nature of technicalities directed against the general pro- 
cedure adopted by the Government in having the work completed 
and must be held as not affecting the actual merits of the case. 

Decision of June 4, 1923, is affirmed. 


WAIVER OF TRAVEL ALLOWANCE. 


An enlisted man of the Navy who requests discharge at a particular place for 
personal reasons and in consideration therefor waives his right to travel 
allowance may not, after being discharged in accordance with such waiver, 
be allowed and paid travel allowance on the ground that the waiver was not 
enforceable. 


Decision by Comptroller General McCarl, October 11, 1923: 

James R. Gray, ex-seaman, second class, United States Navy, 
applied by letter of August 5, 1923, requesting review of settlement 
No. M-2503-N, dated July 30, 1923, wherein was disallowed his 
claim for travel allowance on discharge May 25, 1923, from San 
Pedro, Calif., to Jackson, Miss. 

The records show that he enlisted June 4, 1920, at Jackson, Miss.; 
extended his enlistment for one year from June 3, 1922, and was dis- 
charged May 25, 1923, at San Pedro, Calif. 

It appears that on March 9, 1923, while serving on board the 
U.S. S. Mississippi, at Balboa, Canal Zone, he executed the following 
waiver : 


1. It is requested that upon the expiration of my current enlistment I be 
discharged on the west coast. 
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2. My reasons for the above request is that since my enlistment I have been 
married on this coast and, at present, am established with wife and home at 
2635 North Workman St., Los Angeles, California. 

3. Pursuant to being allowed discharge on the west coast, I hereby agree to 
waive all rights to transportation. 

4. My current enlistment expires 3 June, 1923. 


An agreement to waive statutory pay or allowances is not en- 
forceable. Glavey v. United States, 182 U.S.; 595; United States v. 
Andrews, 240 U. S., 90; McMath v. United States, 248 U. S., 151; 
Katzer v. United States, 52 Ct. Cl., 32; Reed vy. United States, 56 Ct. 
Cl., 500; and Bancroft v. United States, 56 Ct. Cl., 218, affirmed by 
the United States Supreme Court December 11, 1922, 260 U. S., 706. 

It has been held by the courts and accounting officers that travel 
allowance that accrues to an enlisted man on discharge is in the nature 
of an indemnity against the contingency of a discharge at another 
place than that of enlistment and arises from the Government’s ob- 
ligation to return the enlisted man to his place of acceptance for en- 
listment. It is a commutation of transportation in kind, payable 
after discharge, and is not a true allowance. If the enlisted man does 
not desire to return to his place of acceptance for enlistment, but 
for personal reasons and his own convenience requests discharge at 
some other place, and waives all right to transportation, the Gov- 
ernment, in thus discharging him, is relieved of all obligation to re- 
turn him to the place of acceptance for enlistment, and he is not 
entitled to travel allowance. A waiver thereof may be made by an 
enlisted man, and when waived is enforceable. 18 MS. Comp. Gen., 
846, February 16, 1923; 21 td., 741, May 7, 1923. 

Upon this review the settlement is sustained. 


SUBSISTENCE AT HEADQUARTERS—BUREAU OF MINES. 


Smployees of the Bureau of Mines upon transfer to a new permanent station 
are not entitled to subsistence, either on an actual expense or per diem 
basis, for any time after arrival at the new station. 

It is within the jurisdiction of the administrative oflicers of the Bureau of 
Mines to limit the subsistence to which employees in a travel status are 
entitled to a specified number of days at any one place. 

Comptroller General McCarl to the Secretary of the Interior, October 11, 1923: 

I have your letter dated August 4, 1923, in which you quote para- 
graph 802 of the regulations contained in the Administrative Manual 

of the Bureau of Mines, approved to including December 31, 1922, 

and inquire whether or not these regulations affecting the subsist- 

ence allowance of an employee when assigned to duty in one locality 
are in conflict with procedure established by the accounting officers; 
and if so, in what respect. 
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You also state: 


I am particularly interested in knowing whether the final clause in para- 
graph 802 can be carried into effect, it being apparent that an employee on a 
transfer to new and permanent headquarters is usually put to considerable 
expense by reason of such transfer in official headquarters and is therefore 
entitled to subsistence expenses for a reasonable time while locating suitable 
headquarters in which to live. 


The paragraph in question provides: 


802. Employees of the Bureau of Mines traveling from one place to another 
may receive, while on official business at one place, the per diem for actual 
expense allowance provided by their travel order for such period, not to exceed 
30 days, as shall be determined by their division chief, but it is not intended 
that the 30 days mentioned shall be granted, either commonly or as a matter 
of form. In determining the period during which the per diem or actual 
expense allowance may be granted, the division chief will be guided by his 
knowledge of whether the employee’s stay is to be temporary, indefinite, or 
permanent; and when the stay is to be permanent, or of probable long duration, 
per diem or actual expenses will be granted for such period only as will afford 


the employee a reasonable opportunity to find suitable quarters in which to 
live at his own expense. 


The conditions set forth in this paragraph relative to the authori- 
zation of allowances for subsistence are such provisions as are com- 
mon to the regulations of the several departments or bureaus. 
especially as to the limitations of 30 days, but it is necessary to state 
that the question of whether a sojourn at one place for 30 days, more 
or less, constitutes such a travel status as would entitle to travel allow- 
ance is one of fact to be determined from the particular circumstances 
of each case, and the legal conclusion thereon is a matter committed 
finally to this office for adjudication. Such a question appears in 
the last clause, to which you particularly refer, providing that when 
the stay is to be permanent or of probable long duration, per diem 
or actual expenses will be granted for such period only as will afford 
to the employee a reasonable opportunity to find suitable quarters in 
which to live at his own expense. 

The purpose of travel allowance is to make an employee whole 
for such extra expense as he may be put to by actual travel upon the 
public business, and if there is such knowledge of the fact that the 
stay is to be permanent, or of such probable long duration as to raise 
a presumption of permanency, then the situation develops a con- 
structive domicile or headquarters, under which circumstances the 
payment of travel allowance would amount to a grant of an addi- 
tional personal sum rather than a reimbursement of expense incurred 
for a public purpose. Therefore, as the last clause contemplates the 
payment of travel allowance under such conditions, I have to advise 
you that the same would not be authorized. Otherwise, within the 
limits of the principles indicated, paragraph 802, appears to com- 
pose satisfactory regulations in accordance with the purpose as un- 
derstood. 
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COMPENSATION FOR OVERTIME—RETIREMENT DEDUCTIONS— 
POSTAL CLERKS. 


When substitute or temporary employees are not available and regular em- 
ployees in the first and second class post offices are required to work 
overtime in connection with the determination of the cost of handling 
different classes of mail matter, they are entitled to additional compensa- 
tion as for overtime, payable from the appropriation for work in ques- 
tion and not subject to retirement deductions. 


Comptroller General McCarl to the Postmaster General, October 13, 1923: 

By letter dated September 27, 1923, Mr. Joseph Stewart, pre- 
sumably by your direction, has submitted for decision the question 
whether payments made to regular clerks in first and second class 
post offices in addition to their regular salaries as such, from the 
appropriation authorized by the act of February 14, 1923, 42 Stat., 
1251, to be used “ for the purpose of completing the work of deter- 
mining the cost to the department of handling the different classes 
of mail matter” are subject to the 24 per cent deduction provided 
for under section 8 of the civil service retirement act of May 22 
1920, 41 Stat., 618. 

The appropriation in question is made in the Post Office Depart- 
ment appropriation act of February 14, 1923, 42 Stat., 1251, under 
the heading, “Field Service, Post Office Department,” subheading 
“Office of the First Assistant Postmaster General,” in the follow- 
ing terms: 


For temporary and auxiliary clerk hire and for substitute clerk hire for 
clerks and employees absent with pay at first and second class post offices and 
temporary and auxiliary clerk hire at summer and winter resort post offices, 
$9,000,000: Provided, That $500,000 of this sum may be used for the purpose 


of completing the work of determining the cost to the department of handling 
the different classes of mail matter. 


There would appear to be no room for doubt that this appropria- 
tion contemplates the employment of temporary clerks under the 
Post Office Department even if it could be held that the employees 
to be engaged in the cost-determining work are not, strictly speaking, 
in the Postal Service. An employee can not hold two positions in 
one department at the same time. 24 Comp. Dec., 350. See also 
section 5 of the act of March 3, 1893, as amended by section 7 of the 
act of March 15, 1898, 30 Stat., 316. Therefore, if regular employees 
in first and second class post offices are to perform additional service 
in connection with the cost-determining work, such service must be 
regarded as in the nature of overtime work rather than the holding of 
two separate positions. 

Section 5 of the act of August 24, 1912, 37 Stat., 554, provides that 
on and after March 4, 1913, “clerks in first and second class post 
offices shall be required to work not more than eight hours a day,” 
but that in cases of emergency, or if the needs of the service require, 
they “can be required to work in excess of eight hours a day, and 
for such additional services they shall be paid extra in proportion 
to their salaries as fixed by law.” 
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The act of February 28, 1919, 40 Stat., 1192, contains a provision 
as follows: 


That hereafter whenever practicable in the case of emergency or otherwise 


a substitute is available the postmaster is prohibited from employing a regular 
clerk overtime. 


In view of these provisions it would seem to be clear that a regu- 
lar clerk in first and second class post offices should not be employed 
after regular duty hours in connection with the cost-determining 
work if a suitable substitute or temporary employee is available there- 
for, and that when it becomes necessary to employ regular clerks on 
this work because no such suitable substitutes or temporary em- 
ployees are available they should be paid for such service as over- 
time “ in proportion to their salaries as fixed by law ” and such pay- 
ments would be proper charges against the appropriation for “ com- 
pleting the work of determining the cost to the department of han- 
dling the different classes of mail matter,” and they would not be sub- 
ject to the retirement fund deductions. See last paragraph of section 
2 and first paragraph of section 8 of the act of May 22, 1920, 41 
Stat., 615 and 618, to the effect that the retirement deductions are 
to be made from the “ basic salary, pay, or compensation ” and that 
said term “shall be so construed as to exclude from the operation 
of the act all * * * overtime pay, or salary, pay, or compensa- 
tion given in addition to the base pay of the positions as fixed by law 
or regulation.” 


TRAVEL ALLOWANCE ON DISCHARGE FOR MORAL UNFITNESS FOR 
SERVICE. 


The discharge given an enlisted man of the Army found morally unfit for 
further service, not being given by way of punishment for an offense, does 
not bar him from the receipt of travel allowance prescribed by the act of 
September 22, 1922, 42 Stat., 1021. 


Decision by Comptroller General McCarl, October 13, 1923: 

Joseph Gamba, formerly private, Company B, Ninth Infantry, 
has requested a review of settlement No. W-896708, dated April 
18, 1923, by which was disallowed his claim for travel pay from 
Fort Sam Houston, Tex., to Newark, N. J. 

The military history of the claimant shows that he reenlisted at 
Camp Dix, N. J., April 26, 1920, for a period of three years; place 
of acceptance, Newark, N. J.; and was discharged at Fort Sam 
Houston, Tex., January 23, 1923, because of moral unfitness for fur- 
ther service in the Army of the United States. Character of dis- 
charge not honorable. 

The act of September 22, 1922, 42 Stat., 1021, amending section 
126 of the national defense act, as amended, provides that— 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance 
for enlistment, enrollment or muster into the service * * *, 
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The discharge certificate issued to the soldier shows that he was 
separated from the service, pursuant to paragraph 1484, Army Regu- 
lations, 1913, for the reasons previously stated, due to his own mis- 
conduct. 

The Army Regulations, 1913, provide as follows: 
Par. 1484, as amended by change 117, July 1, 1921: 


When an enlisted man * * * gives evidence of habits or traits of char- 
acter which serve to render his retention in the service undesirable, or is dis- 
qualified for service, * * * in character, through his own misconduct, his 
company or detachment commander will report the facts to the commanding 
officer, who will convene a board of officers, three if practicable, to determine 
whether or not the soldier should be discharged prior to the expiration of his 
term of enlistment * * *. If discharge be recommended, the board will 
also recommend the character to be given on the discharge, and the proceedings 
of the board, when approved by the convening authority, will be forwarded to 
the officer exercising general court-martial jurisdiction over the command for 
final action. If the findings of the board are approved, the proceedings will 
then be sent to the officer who makes the discharge and will be forwarded by 
him directly to The Adjutant General of the Army for file, * * *. 

The discharge certificate given under the provisions of this paragraph will 
be that prescribed by subparagraph 3 of paragraph 150, * * 


The substance of subparagraph 3, just referred to, is that when the 
soldier is discharged for reasons not specified in the other two sub- 
paragraphs as requiring the issuance of either an honorable discharge 
or a dishonorable discharge by sentence of a court-martial or a 
military commission, the class of discharge certificate designated as 
“for discharge” will be given the soldier. 

The discharge of claimant under paragraph 148}, Army Regula- 
tions, 1913, as amended, because of moral unfitness was not “by way 
of punishment for an offense” and did not therefore operate to de- 
prive him of the benefits of the act of September 22, 1922. He is 
entitled to travel pay at the rate of 5 cents per mile from Fort 
Sam Houston, Tex., place of discharge, to Newark, N. J., place 
of acceptance for enlistment, 1,909 miles, or $95.45. 

Upon review of the settlement $95.45 is certified due claimant. 


ARMY PAY—RETIRED—LONGEVITY. 


Officers of the Army retired prior to July 1, 1922, are entitled under the act 
of May 12, 1917, 40 Stat., 48, to credit for purpose of longevity increase in 
retired pay for all active duty performed after retirement. 

Officers of the Army retired on or after July 1, 1922, may under the act of 
May 12, 1917, 40 Stat., 48, be credited for longevity increase in retired pay 
purposes with all active service after retirement, subject to the rate of 
increase and limitation thereon imposed by the act of June 10, 1922, 42 
Stat., 625. 

Officers of the Army retired on or after July 1, 1922, are not entitled under 
the act of May 12, 1917, 40 Stat., 48, to advancement for retired pay pur- 
poses from one pay period to another under the act of June 10, 1922, 42 
Stat., 625, by reason of any active service performed after retirement. 





Comptroller General McCarl to the Secretary of War, October 16, 1923: 


There has been received your letter of September 1, 1923, refer- 
ring to the provision of the act of May 12, 1917, 40 Stat., 48, author- 
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izing increases of longevity pay for retired officers of the Army for 
active service performed after retirement, and presenting questions 
stated as follows: 


In the case of a captain, retired after sixteen years of service, who serves 
on active detail for five years, thereby becoming entitled to increase of active 
pay because of such active detail, and returned to an inactive status subsequent 
to July 1, 1922, your decision is requested as to the rate of pay due him on 
the retired list (a) if his retirement was prior to July 1, 1922, or (b) if his 
retirement was subsequent to July 1, 1922. 


The act of May 12, 1917, provides: 


* %* * hereafter any retired officer of the Army who has been detailed to 
active duty, and who has since his retirement, served on active detail shall be 
entitled to increases of longevity pay, to be computed as provided by ex!sting 
statute for the computation of longevity pay, for the time of his service before 
retirement and on active detail since his retirement. 


It was held that retired officers coming within the operation of this 
act are entitled to increases of longevity pay, on account of active 
service rendered since retirement, not only while on such active duty 
but also after they have been relieved from such duty. 23 Comp. 
Dec., 715. And see also 24 Comp. Dec., 282, 284. 

Provisions of the act of June 10, 1922, 42 Stat., 625, material to 
the question, are as follows: 


That, beginning July 1, 1922, for the purpose of computing the annual pay of 
the commissioned officers of the Regular Army * * * below the grade of 
brigadier general * * * pay periods are prescribed, and the base pay for 
each is fixed as follows: 

* * * the second period, $2,000; the third period, $2,400; the fourth pe- 
riod $8,000; * * *, 


+ * * * + * * 


The pay of the fourth period shall be paid * * * to captains of the Army, 
* * * who have completed seventeen years’ service, except those whose pro- 
motion is limited by law to this grade and who are not entitled under existing 
law to the pay and allowances of a higher grade: * * *, 

The pay of the third period shall be paid * * * to captains of the Army, 
* * * who have completed seven years’ service, or whose first appointment in 
the permanent service was in a grade above that corresponding to second 
lieutenant in the Army, or whose present rank dates from July 1, 1920, or 
earlier; * % *%, 

The pay of the second period shall be paid to captains of the Army, * * * 
who are not entitled to the pay of the third or fourth period; * * *. 

” +. * ot +. . - 

* * * Nothing contained in the first sentence of section 17 or in any other 
section of this act shall authorize an increase in the pay of officers or warrant 
officers on the retired list on June 30, 1922. 

For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal ap- 
pointment and commissioned service in the National Guard whenever called out 
py order of the President. For officers in the service on June 30, 1922, there 
shall be included in the computation all service which is now counted in com- 
puting longevity pay, * * *. 

Sec. 17. That on and after July 1, 1922, retired officers and warrant officers 
shall have their retired pay, or equivalent pay, computed as now authorized by 
law on the basis of pay provided in this Act: Provided, That nothing contained 
in this Act shall operate to reduce the present pay of officers, warrant officers, 
and enlisted men now on the retired list * * *. Active duty performed after 
June 30, 1922, by an officer on the retired list or its equivalent shall not en- 
title such officer to promotion; * * *. Retired officersofthe Army, * * * 
below the grade of brigadier general * * * and retired warrant officers 
and enlisted men of those services, shall, when on active duty, receive full pay 
and allowances, 








214 DECISIONS OF THE COMPTROLLER GENERAL, 


While the act of 1922 by specific provision to that effect may not 
operate to increase the retired pay of an officer on the retired list 
June 30, 1922, no provision in that act is inconsistent with the pro- 
vision contained in the act of May 12, 1917, for increased longevity 
pay by reason of active duty performed subsequent to retirement. 
The effect as to the retired pay of officers on the retired list June 
30, 1922, is to leave prior laws relating to them in full effect. The 
promotion denied to retired officers for active duty performed after 
June 30, 1922, by section 17 of the 1922 act is the promotion author- 
ized by the ninth paragraph of section 127a of the national defense 
act as amended June 4, 1920, 41 Stat., 786, and prior thereto by sec- 
tion 24 of the act of June 3, 1916, 39 Stat., 183, and the act of July 
9, 1918, 40 Stat., 890, and is not inconsistent with the May 12, 1917, 
provision, although the latter enactment seems to have been designed 
to amplify and extend the provision for the promotion of officers 
contained in section 24 of the act of June 3, 1916. See 23 Comp. 
Dec., 58. This provision for promotion is specifically repealed by 
the act of June 10, 1922, and that act denies to officers on the retired 
list June 30, 1922, any increase under its provisions. 

You are accordingly informed that the retired pay of a captain 
retired prior to July 1, 1922, after 16 years of service and who since 
retirement has been detailed to and performed active duty for five 
years, is three-fourths of the pay of a captain after 20 years’ service 
as fixed by the act of May 11, 1908, 35 Stat., 108, and sections 1262 
and 1263, Revised Statutes: i. e., $2,520 per annum. 

The question respecting a captain retired subsequent to June 30, 
1922, after 16 years’ service and who since retirement serves on 
active detail five years is presented as the act of June 10, 1922, in 
some circumstances provides a double credit for mere length of 
service; that is, an active list officer’s base or period pay may be 
increased without change in grade or “ promotion,” necessary under 
laws in effect June 30, 1922; and there is also provided an increase 
of 5 per cent of base or period pay for each three years of service to 
a maximum of 30 years, or 50 per cent. 

The act of May 12, 1917, speaks of “longevity pay,” and the pay 
contemplated was that provided by section 1262, Revised Statutes, 
of “ten per centum of their current yearly pay for each term of 
five years of service.” In the act of June 10, 1922, a “longevity pay” 
consisting of a percentage increase of base or period pay for. each 
period of three years is provided; it is identical in character and 
purpose with the “longevity pay” provided by section 1262, Revised 
Statutes. The act of May 12, 1917, clearly comprehends this pay; 
but it is implied that it may also include the increase in base pay 
provided by the act of June 10, 1922. While the base or period pay 
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of an officer may in some cases be dependent on length of service, 
it is “the base pay of his period.” The new law fixes three rates of 
annual pay for a captain—one for less than seven years’ service, one 
for over seven and less than 17, and one for over 17 years’ service; 
each is the base pay of a captain of the particular period of service. 
The pay of a captain is not $2,000 increased by length of service, 
but is the pay of a captain of less than seven years’ service, and no 
part of the base or period pay of a captain after seven years of 
service is referred to or designated as “longevity pay.” Section 
1274, Revised Statutes, provides: 


Officers retired from active service shall receive seventy-five per centum of 
the pay of the rank upon which they are retired. 


Where a captain of over seven and less than 17 years of service is 
retired after June 30, 1923, the pay of the rank upon which he is 
retired is $2,400. That was the pay of a captain under the act of 
May 11, 1908; and the pay of a major was $3,000 under that act. A 
captain retired prior to June 30, 1922, could not be paid the pay of 
a major because of active duty performed after retirement except 
as specifically so authorized by the acts of June 3, 1916, and June 4, 
1920. Those laws are now repealed by a specific prohibition con- 
tained in section 17 of the act of June 10, 1922, and the same result 
can not be reached by denominating a part of the base pay of the 
grade of captain after 17 years of service as “longevity pay.” No 
part of the period or base pay of an officer is longevity pay; it is, in 
the language of the law, the base pay of his period, a use in the 
statute of the term commonly used with respect to the annual pay 
fixed by law prior to July 1, 1922, for the various grades of com- 
missioned officers in the Army. 

It is to be observed, also, that the annual appropriation act appro- 
priates for the “ pay of officers,” which includes the period or base 
pay, and appropriates separately “for additional pay to officers for 
length of service” comprehending the percentage increase of base 
or period pay provided by the tenth paragraph of section 1 of the 
act of June 10, 1922, a continuation of the form of appropriation fol- 
lowed for many years. ' 

You are accordingly informed that a captain retired subsequent to 
June 30, 1922, after 16 years’ service, who subsequent to retirement 
has been by authority of law detailed to, and who performed active 
duty for five years, will be entitled to retired pay at the rate of 
$2,430 per annum, being three-fourths of ($2,400 plus $840) $3,240, 
the active pay of a captain of over seven and less than 17 years of 
service, increased by 35 per cent, or 5 per cent for each period of 
three years’ service, both before and after retirement. See also 
Review 5417, October 16, 1923, case of Commander Mallison, 3 Comp. 
Gen., 216. 
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NAVY PAY—RETIRED OFFICERS ON ACTIVE DUTY—LONGEVITY. 


Retired officers of the Navy who were on active duty on June 30, 1922, are 
entitled, when on active service after that date, to the pay of the grade, 
not above that of lieutenant commander, to which they would have ad- 
vanced if their active service before and after retirement had been con- 
tinuous and are also entitled to longevity increase of pay computed upon 
the aggregate of their active service both before and after retirement. 
Decision by Comptroller General McCarl, October 16, 1923: 

Lieut. Frederick Scherberger (S. C.), U. S. Navy, applied for 
review of settlement M-1135, dated September 7, 1923, disallowing 
in his disbursing account credit for payment to Commander George 
Mallison, U. S. Navy, for the period July 1 to 31, 1922, of the dif- 
ference between the pay of a commander with over 27 years’ service, 
and over 18 years’ service; also excess amount credited that officer 
for rental allowance for same period, the difference of pay amount- 
ing to $97.92 and difference of rental allowance $20. 

The disallowance was based on the fact that Commander Mallison 
had but 19 years, 1 month, and 10 days’ service when retired on 
June 30, 1907, and not having been promoted while on active duty 
under the act of July 1, 1918, he is not entitled to credit for active 
service since retirement in computing his longevity for active duty 
pay under the act of June 10, 1922, 42 Stat., 632. 

In section 1 of the act of June 10, 1922, 42 Stat., 627, it is provided 
that officers in the service on June 30, 1922, are entitled to include 
in the computation of longevity all service which could be counted 
in computing longevity on June 30, 1922. The contention of claim- 
ant is that on June 30, 1922, a retired officer of the Navy on active 
duty was entitled to longevity for active service rendered since re- 
tirement by reason of provisions in the act of August 29, 1916, 39 
Stat., 581, which read as follows: 


* * * That hereafter any retired officer of the naval service who shall 
be detailed on active duty shall, while so serving, receive the active duty pay 
and allowances of the grade, not above that of lieutenant commander in the 
Navy or of major in the Marine Corps, that he would have attained in due 
course of promotion if he had remained on the active list for a period be- 
yond the date of his retirement equal to the total amount of time during 
which he has been detailed on active duty since his retirement: 


The act of June 7, 1900, 31 Stat., 703, provided that during a period 
of 12 years thereafter naval officers on the retired list may, in the dis- 
cretion of the Secretary of the Navy, be ordered to active duty and 
while so employed “ shall receive the pay and allowances of an officer 
on the active list of the grade from which he. was retired.”. The 
Court of Claims in Faust v. The United States, 42 Ct. Cls., 94, held 
that this provision limited retired officers ordered to active duty 
thereunder to the longevity to which entitled when retired. That 
act, however, was special and limited in its application to the pay 
of retired officers called to active duty during the period of 12 years 
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from June 7, 1900. Upon expiration of that period it had no applica- 
tion. 

The act of August 22, 1912, 37 Stat., 329, provided that any naval 
officer on the retired list may, with his consent, be ordered to active 
duty and “while so employed in time of peace shall receive the 
pay and allowances of an officer of the active list of the same rank,” 
with the proviso that such pay and allowances should not be any 
greater “than the pay and allowances which are now or may here- 
after be provided by law for a lieutenant, senior grade, on the ac- 
tive list of like length of service.” It is apparent that this act places 
no restrictions on counting longevity for active duty after retire- 
ment. See 21 Comp. Dec., 25; and 22 id., 377. 

The act of August 22, 1912, was the only law in effect govern- 
ing the active-duty pay of retired officers of the Navy in time of 
peace when the act of August 29, 1916, was enacted, and there- 
fore the law governing the question of counting active service since 
retirement in computing longevity for active-duty pay of retired 
naval officers on June 30, 1922, is the act of August 29, 1916. 

The Comptroller of the Treasury in decision dated November 21, 
1916, 23 Comp. Dec., 293, held that a retired officer of the Navy 
on duty in time of peace under the act of August 29, 1916, is not 
entitled to longevity credit for active duty after his retirement. 
The only reason stated for such conclusion was that prior to August 
29, 1916, such service could not be counted and the said act made 
no change in that respect. 

The Court of Claims in Jonas vy. The United States, 53 Ct. Cl., 
254, held that the act of June 3, 1916, 39 Stat., 183, relative to active- 
duty pay of retired Army officers (which act is identical in language 
with the act of August 29, 1916, cited, relating to the Navy, except 
as necessary to adapt it to the Army) gives to retired officers de- 
tailed on active duty the longevity pay which would accrue to them 
by reason of their added active service after retirement, which pay 
they could not theretofore receive by reason of the act of March 
2, 1903, 32 Stat., 932, which expressly prohibited any increase of 
longevity to Army officers after retirement. 

The two acts—the act of June 3, 1916, 39 Stat., 183, relating to 
the Army, and the act of August 29, 1916, 39 Stat., 581, relating 
to the Navy—are in all essentials identical in language and pur- 
pose, and provide that a retired officer detailed to active duty shall 
receive the pay and allowances of the grade, not above that of major 
(Army), lieutenant commander (Navy), that he would have at- 
tained in due course of promotion if he had remained on the active 
list for a period beyond the date of his retirement equal to the total 
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amount of time during which he has been detailed on active duty 
since retirement. 

Relative to the act of June 3, 1916, the court, in Jonas v. United 
States, stated: 

The purpose of the provision in the act of June 3, 1916, was to increase 
the pay of retired officers who are detailed on active duty, as well as to provide 
for the promotion of certain grades of officers on the retired list who are 
detailed on active duty. A major on the retired list wih 10 years’ service on 
the active list to his credit under the act of March 2, 1903, supra, could not 
receive any longevity pay for service on active duty after his retirement from 
the active list, nor could any other officer of any grade after his retirement 
be allowed or receive any longevity pay for service performed after his retire- 
ment. Congress was advised of this law and sought by the act of June 3, 
1916, to give to the retired officer detailed on active duty the pay which he 
might have earned by years of service on active duty after his retirement. 

Longevity pay is an inherent part of the pay of an officer which he earns by 
service. It is fixed by law. A statute which provides that a retired oflicer 
detailed on active duty shall receive the pay of the grade that he would have 
attained in due course of promotion if he had remained on the active list for 
a period beyond the date of his retirement equal to the total amount of time 
during which he has been detailed on active duty must intend to give him the 
pay which he would have received if he had never been retired. Otherwise the 
statute would have no meaning. The fact that an officer was a major on 
the retired list when he was detailed on active duty would not under this 
statute prevent him from earning by his active service the longevity pay pro- 
vided therein for retired officers when detailed on active duty. 

Since the law in force when the act of August 29, 1916, 39 Stat., 
581, was passed contained no restrictions on the right of retired 
officers of the Navy to count active service after retirement in com- 
puting longevity for active duty pay, I am of opinion that a rea- 
sonable and proper construction is that the act of August 29, 
1916, 39 Stat., 581, confers on a retired officer of the Navy on active 
duty not only the pay of the grade he would have attained if he had 
remained on the active list beyond date of his retirement for a period 
equal to his total active service since retirement, but also confers on 
him right to longevity credit for all active service since retirement 
in computing that pay. 

Commander Mallison having been on active duty on June 30, 1922, 
is entitled to count all active service since retirement in computing 
longevity for active service during the period July 1 to 31, 1922, 
and having had a total of more than twenty-seven years’ active 
service on July 1, 1922, he is entitled to the pay and allowances of 
a commander on the active list with over twenty-seven years’ service. 
See also A. D. 7868, to the Secretary of War, dated October 16, 1923, 
3 Comp. Gen., 212. 

Upon this review the settlement is modified and $117.92 is certified 
for credit in the account of Lieut. Frederick Scherberger. 
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GRATUITIES—REENLISTMENT ALLOWANCE. 


An enlistment in the Navy following an honorable discharge from the Marine 
Corps is not a reenlistment within the meaning of sections 9 or 10 of the 
act of June 10, 1922, 42 Stat., 630, and does not entitle the person so en- 
listing to the reenlistment allowance provided by said act. 

Comptroller General McCarl to the Secretary of the Navy, October 16, 1923: 

I have your letter of October 6, 1923, requesting decision of the 
question presented by the commandant, third naval district, as to 
whether Alonzo Arnold, who was honorably discharged from the 
Marine Corps June 4, 1923, and who enlisted in the Navy for four 
years June 11, 1923, as ship’s cook, third class, is entitled to the en- 
listment allowance on said enlistment in the Navy under the pro- 
vision in section 10 of the act of June 10, 1922, 42 Stat., 630, as 
follows: 

Existing laws authorizing a reenlistment gratuity to enlisted men of the Navy 
and Coast Guard are hereby repealed, and an enlistment allowance equal to 
$50 multiplied by the number of years served in the enlistment period from 
which he has last been discharged, but not to exceed $200, shall be paid to 
every honorably discharged enlisted man of the first three grades who reen- 
lists within a period of three months from the date of his discharge; and an 
enlistment allowance of $25 multiplied by the number of years served in the 
enlistment period from which he has last been discharged, but not to exceed 
$100, shall be paid to every honorably discharged enlisted man of the other 
grades who reenlists within a period of three months from the date of his dis- 
charge. 

A similar provision is made in section 9f of said act for an en- 
listment allowance to be paid to every honorably discharged en- 
listed man of the Army and Marine Corps who reenlists within three 
months from date of discharge. 

In 2 Comp. Gen., 163, it was held that an honorably discharged 
enlisted man of the Navy, Marine Corps, or Coast Guard who enlists 
in the Army within three months from date of discharge is not en- 
titled to the enlistment allowance provided for reenlisting, as an 
enlistment in the Army after service in the ‘Navy, Marine Corps, or 
Coast Guard is not a reenlistment in the Army but an original 
enlistment in such branch of the military service. See also 27 Comp. 
Dec., 170. “ 

For the same reason an honorably discharged enlisted man from 
the Marine Corps who enlists in the Navy within three months from 
date of discharge is not entitled to enlistment allowance on such 
original enlistment in the Navy. 

Accordingly the question submitted is answered in the negative. 

8779°—24——16 
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ARMY PAY—AVIATION DUTY. 





The rating of an officer of the Army as junior military aviator and his detail 
to the aviation section of the Signal Corps does not entitle him to 50 per 
cent additional pay under section 13, act of June 3, 1916, 39 Stat., 175, 
except for such time as he is actually serving on duty requiring him to 
participate regularly and frequently in aerial flights, nor is such addi- 
tional pay authorized while en: route to and participating in a conference 
or while performing voluntary flights not required by assigned duty. 





Decision by Comptroller General McCarl, October 18, 1923: 

Richard B. Barnitz, formerly a lieutenant colonel in the Army, 
requested September 1, 1923, review of settlement M-76861, June 29, 
1923, in which he was charged with an overpayment of $74.86 flying 
pay made to him by Capt. J. A. King, Quartermaster Corps, dis- 
bursing officer, for the month of October, 1918 (Captain King’s 
voucher No. 37, November, 1918, accounts), in the circumstances 
hereafter described. 

The officer was by paragraph 9, War Department Special Orders 
No. 138, June 15, 1917 (amended by paragraph 180, Special Orders 
No. 242, October 17, 1917), detailed under the provision of section 
18, act of June 3, 1916, 39 Stat., 175, in the aviation section of the 
Signal Corps and rated as junior military aviator, effective October 
27, 1916. While holding temporary commission as lieutenant colonel, 
Air Service, and on duty at post field, Fort Sill, Okla., the director 
of military aeronautics, October 11, 1918, issued the following 
telegraphic order to the commandant at post field: 


P dash three two six six under authority my letter adjutant general may 
twentyseven nineteen eighteen send Lieut Col Richard B Barnitz air service 
aeronautics now your station to Washington D C reporting upon arrival to 
director military aeronautics temporary duty air service army purpose con- 
ference and return upon completion proper station post field Ft Sill Okla 
period charge appropriation air service military nineteen nineteen period travel 
directed necessary military service. 


Lieutenant Colonel Barnitz, pursuant to this order, left post field 
October 12, 1918, and on October 26, 1918, entered on leave of ab- 
sence for 10 days. The officer claimed and was paid pay of a lieuten- 
ant colonel after five years’ service, $320.83, for the entire month and 
50 per cent increase thereon October 1 to 26, inclusive, $139.03. 

The officer did not claim, and was not paid, flying pay October 
97 to 31, inclusive, while on leave of absence. In the settlement of the 
disbursing officer’s account, credit for flying pay October 13 to 26, 
inclusive, 14 days, was disallowed as Lieutenant Colonel Barnitz was 
not on duty requiring participation in regular and frequent flights 
while attending a conference at Washington. The officer protests 
that after September 30, 1918, and prior to leaving post field October 
12 he had participated in the amount of flying required by regula- 
tions for the entire month, and that while in Washington he par- 
ticipated in two flights. 
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The law authorizing increased pay for flying, in effect when the 
payment here in question was made, is contained in section 13 of the 


act of June 3, 1916, 39 Stat., 175, and, so far as here material, pro- 
vided: 

* * * Each duly qualified junior military aviator shall, while so serving, 
have the rank, pay, and allowances of one grade higher than that held by him 
under his commission if his rank under said commission be not higher than 
that of captuin, and while on duty requiring him to participate regularly and 
frequently in aerial flights he shall receive in addition an increase of fifty per 


centum in the pay of his grade and length of service under his commis- 
sion. * * * 


It was held under the act of July 18, 1914, 38 Stat., 514, sub- 
stantially the same as the law here in question, that a junior 
military aviator was not entitled to the 50 per cent increased pay 
while on authorized leave of absence as for being on duty re- 
quiring participation regularly and frequently in aerial flights, 
22 Comp. Dec., 141. Lieutenant Colonel Barnitz accepted this as 
a correct construction of the law as to the leave of absence October 
27-31 and made no claim for the increased pay for flying duty 
during that period. Although not claiming that during the period 
October 13 to 26 he was on duty requiring regular and frequent 
participation in aerial flights, he claims the increased pay there- 
for by reason of duty performed October 1 to 12 requiring regu- 
lar and frequent participation in aerial flights and, possibly, also 
by reason of voluntary flights made at Washington, evidence as 
to which is not submitted, and seems to be under the impression 
that his right to the increased pay during the period October 13 
to 26 was determined by the Supreme Court in United States v. 
Luskey, decided April 16, 1923, 262 U. S., 62. 

That case considered the claim of an enlisted man of the Navy 
to 50 per cent increased pay authorized by the act of March 3, 
1915, 38 Stat., 939, “while detailed for duty involving actual fly- 
ing in aircraft,” and the court held that the detail authorized the 
increased pay where the man made flights when ordered to do so, 
and was capable of flying and willing to fly during the entire period 
covered by the claim. That case is not authority under the Army 
law here considered, the Navy law there construed not being in 
similar terms to the Army law. 

The Army law of June 3, 1916, quoted, recognized and provided 
for increased pay by reason of the rating of junior military aviator 
by authorizing, while so serving, the rank, pay, and allowances of 
one grade higher than that held by the officer under his commis- 
sion if his rank under said commission was not higher than that of 
captain. “ While so serving” as used in this statute is free from 
ambiguity and is more definite and specific than the phraseology of 
the Navy law, “ while detailed for duty involving actual flying in 
aircraft.” It is a specific provision for increased pay merely while 
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serving under the rating of junior military aviator where the officer 
so rated is not above the rank of captain. 

The statute then provides further additional pay while on duty 
requiring him to participate regularly and frequently in aerial 
flights by directing that in addition to the increased rank, pay, and 
allowances theretofore provided he should receive an increase of 50 
per cent of this pay and length of service under his commission. The 
law provides, thus, a semipermanent increase of rank, pay, and allow- 
ances while serving as a junior military aviator if his grade be not 
higher than captain; but it recognizes that duty requiring regular 
and frequent flights will be intermittent, and provides that when on 
such duty junior military aviators shall, in addition to the increase 
of rank, pay, and allowances authorized merely for serving as junior 
military aviators, receive an increase of-50 per cent of the pay of their 
grades and length of service under their commissions for the per- 
formance of such intermittent duty. 

The language of the statute is not ambiguous and the intent that 
the 50 per cent increase of pay should be paid only when on duty re- 
quiring regular and frequent participation in aerial flights is clearly 
expressed. 

The officer whose case is now considered had the rank of lieutenant 
colonel and was not entitled to increased pay for merely serving as a 
junior military aviator, the statute limiting the increased rank, pay, 
and allowances therefor to those whose rank under their commissions 
was not higher than that of a captain. It is a familiar rule of statu- 
tory construction that where a statute enumerates the things upon 
which it is to operate it is to be construed as excluding from its effect 
all those not expressly mentioned. The intent that junior military 
aviators holding commissions of a rank higher than that of captain 
should not have increased pay merely for serving as such is unam- 
biguously expressed ; they were to have increased pay only when on 
duty requiring them to participate regularly and frequently in aerial 
flights ; the 50 per cent increase in pay accrued to them only under the 
same conditions as to junior military aviators whose rank under their 
commissions was captain or lower rank. It was not payable merely 
“while so serving” as junior military aviators, as is contended by 
claimant. 

Claimant was temporarily relieved from his duties at post field, 
presumably requiring regular and frequent participation in aerial 
flights, and directed to come to Washington for a conference. Such 
duty does not ordinarily require regular and frequent participation in 
aerial flights and it is not alleged that it was required in this case. 
The officer claims to have participated in two flights at Bolling Field 
while in Washington, but does not suggest that they were in con- 
nection with, or a part of, a duty assigned to him, and voluntary 
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flights do not place an officer “on duty requiring him to participate 
regularly and frequently in aerial flights.” 

The payment made to the officer was, therefore, improper and should 
be refunded by him. On review the settlement charging him with 
the amount of the overpayment is sustained. 


DAMAGES—BREACH OF CONTRACT. 


Upon a breach of a contract for furnishing a machine according to certain 
specifications, the fact that the contract contained no specific provision 
for damages does not excuse the contractor from liability for the dif- 
ference between the contract price and the open-market price paid by the 
Government to obtain the necessary machine elsewhere. 

Decision by Comptroller General McCarl, October 18, 1923: 

Read Machinery Co. (Inc.) requested August 5, 1923, review 
of settlement No. N-2897V, dated July 16, 1923, deducting at the 
request of the Secretary of Agriculture from $248.80, payable for 
a type B cake machine furnished to the United States Veterans’ 
Bureau Hospital at Fort Bayard, N. Mex., the sum of $112.90 as 
actual damages sustained by the United States by reason of the 
failure of the contractor to furnish the Bureau of Biological Survey, 
Department of Agriculture, with a machine in accordance with cer- 
tain specifications forming a part of an accepted proposal dated 
June 14, 1922, for use at Denver, Colo., in mixing rodent poison. 

The essential facts in the matter may be epitomized as follows: 

The Department of Agriculture was engaged in experiments 
having as their purpose the economical preparation of poison for 
the destruction of rodents in certain of the Western States. During 
the progress of the investigation it was found to be necessary to 
purchase a machine for mixing the poison. On account of the 
corrosive effect of the mixture as well as the location in Denver, 
Colo., of the field office of the Biological Survey, a machine of a 
particular design was required. Specifications requesting bids were 
sent to various manufacturers of mixing machines, and claimant, 
under date of May 8, 1922, proposed to furnish such a machine for 
$336, f. o. b. York, Pa. 

The bid was accepted June 14, 1922, and on July 22, 1922, a ma- 
chine was shipped to Denver. The requirements were not fulfilled 
by the ordinary stock machine manufactured by claimants, but such 
a machine was the one delivered, and it is admitted by all concerned 
that it did not meet the specifications and could not be used for the 
purpose intended. The contractor agreed to replace the machine 
with one of a different make, changed to meet the specifications. 
A representative of the United States inspected the machine at the 
contractor’s plant and found that the principal changes required 





224 DECISIONS OF THE COMPTROLLER GENERAL. 


were the substitution of a 30-quart bowl for the 20-quart bowl, in- 
closing motor and wiring, furnishing of wire screens, and placing 
the machine in perfect mechanical condition. Upon inspection 
November 24, 1922, of the delivered machine it was found that a 
direct-current motor of 110 voltage had been delivered instead of 
an alternating current motor of 220 voltage; that the motor had not 
been inclosed at one end; that a 20-quart bowl and mixing appliances 
had been delivered instead of a 30-quart bowl and mixing appliances; 
that perforated sieves for straining liquids had been delivered in- 
stead of metal screens for use in mixing powdered material; and 
that the machine had seen considerable usage, as shown by the 
bearings, leakage of oil, etc. It is admitted that this machine did 
not meet the specifications, and after failure of the contractor to 
furnish a machine in accordance with the terms of the contract, a 
machine of another make was purchased in the open market at a 
total cost of $448.90, or an excess of $112.90 over the contract price 
with the Read Machinery Co. 

It is contended that the contractor is not liable for the $112.90 
excess cost on the ground that the accepted proposal contained no 
clause to the effect that it should pay the difference between the 
market and the contract price of the mixing machine in event of 
failure to furnish one conforming to the terms of the contract. 


The liability of the contractor for damages sustained by reason of 
breach of a contract arises from general principles of law, and as it is 
clear that the contractor did breach its contract to the damage of 
the United States of $112.90, the settlement must be, and is, affirmed. 
See 12 Comp. Dec., 223, and authorities therein cited. 


CONTRACTS—DELIVERY AT OTHER THAN F. O. B. POINT. 


Under a contract for furnishing material f. 0. b. New York City, the acceptance 
of the material at the plant of the contractor and its shipment hence to 
other points on a Government bill of lading entitles the Government to a 
reduction in the contract price equal to the lowest freight rate covering 
the entire cost of transportation from the place of acceptance to New York 
City; the fact that the quoted rate via rail and water route is lower than 
the quoted all-rail route is not conclusive, but there must be taken into 
consideration the restriction on the risk assumed by the carrier and the 
cost of stevedoring not included in the rail and water rate. (See reversal, 
8 Comp. Gen., 386.) 


Decision by Comptroller General McCarl, October 18, 1923: 

The American Metal Co. requested September 26, 1923, review of 
settlement No. C-13443-T, dated September 13, 1923, allowing 
$14,524.12 for refund of taxes erroneously collected, but deducting 
$9,847.97 by reason of a payment made by Maj. Sam Alexander, 
Signal Corps, on his voucher No. 9823, April, 1919, accounts, under 
contract dated July 6, 1918, to said company as the difference be- 
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tween the all-rail freight rate and the rail-and-water rate from 
Bartlesville, Okla., to New York, N. Y., on a quantity of spelter 
furnished the United States. 

The contract of July 6, 1918, by and between the United States 
and the American Metal Co., required the contractor to furnish the 
United States 18,000,000 pounds of spelter for the manufacture of 
ammunition at a price ranging from $0.0810 to $0.08625 a pound, 
“ f. 0. b. New York basis.” The spelter appears to have been located 
at Bartlesville, Okla., and was delivered and shipped from thence on 
Government bills of lading to the plants of various contractors en- 
gaged in the manufacture of ammunition for use of the United States 
in the World War. Deliveries having been actually made at Bartles- 
ville, the United States was entitled to a deduction from the contract 
price equivalent to the freight rate from thence to New York, N. Y. 
There were two rates between the points: An all-rail rate of $0.52 
a hundred pounds and a rail-and-water rate via the Gulf of Mexico 
and Atlantic Seaboard of $0.42 a hundred pounds when the value 
declared by the shipper did not exceed $100 a ton. The contract price 
of the spelter was from $162 to $172.50 a ton of 2,000 pounds, and 
Army disbursing officers, in payment for the spelter delivered at 
Bartlesville, deducted the higher freight rate of $0.52 a hundred 
pounds from the contract price. After certain payments and deliv- 
eries had been made, an Army disbursing officer submitted a voucher 
involving the question to the Comptroller of the Treasury, and he de- 
cided, December 24, 1918, that the contractor was entitled to adjust- 
ment on the basis of the lowest freight rate at which the service 
could be secured. Thereupon Maj. Sam Alexander paid the contrac- 
tor $9,847.79 as the difference between $0.52 and $0.42 a hundred 
pounds on the deliveries theretofore made. Credit for the payment 
was denied April 27, 1921, by the Auditor for the War Department 
on the ground that the valuation of the spelter in all cases exceeded 
$100 a ton and could not have moved by rail and water at a freight 
rate of $0.42 a hundred pounds. The amount of the item was de- 
ducted in the settlement under review from the refund of taxes due. 
The question here for decision is whether the deduction was proper, 
and depends upon whether the all-rail rate of $0.52 or the rail-and- 
water rate of $0.42 a hundred pounds should have been deducted 
from the contract price of the spelter. 

The rail-and-water rate of $0.42 a hundred pounds on spelter 
from Bartlesville, Okla., to New York, N. Y., applied only “on ship- 
ments when value declared by shipper does not exceed $100 per ton 
of 2,000 pounds.” As hereinbefore stated, the contract price of the 
spelter was from $162 to $172.50 a ton “f. o. b. New York basis,” 
which must be construed as entitling the United States, when de- 
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livery was accepted elsewhere, to a deduction equivalent to the whole 
of the cost of delivery in New York, N. Y. The whole of the cost 
of delivery must be considered with reference to the facts and circum- 
stances prevailing at the time of the execution of the contract and 
when delivery would have been made, including war conditions, op- 
eration of enemy submarines in Atlantic waters, and increased cost 
of stevedoring. The all-rail route carried a rate of $0.52 a hundred 
pounds with the usual carrier’s liability against loss, and transporta- 
tion was effected in considerably less time than by the combination 
rail-and-water route, which carried a rate of $0.42 a hundred pounds 
on a released valuation of $100 a ton in event of loss at sea and did 
not include the cost of stevedoring. As it has not been shown that 
the combination rail-and-water rate of $0.42 a hundred pounds, the 
cost of risk of loss on approximately $160 a ton, which would not 
have been assumed by the carrier and which must have been assumed 
either directly by the contractor or indirectly through premiums for 
marine insurance or otherwise, the extra cost of extra handling, in 
transporting by said route, would have aggregated a cost of delivery 
by said route less than by the all-rail route at a rate of $0.52 a 
hundred pounds, the settlement applying the rail rate appears to be 
correct. 
Upon review the settlement is sustained. 


COMMUTATION OF QUARTERS—RENTAL ALLOWANCE—DEPEND- 
ENT PARENT. 


The dependency of a mother, a widow, upon a son, a naval officer, is not to be 
determined solely from their relationship and that he makes payments of 
money to her which she uses for her support. 

A mother, a widow, being shown to be in receipt of a certain income, as to which 
nothing appears but that it is sufficient for ordinary support, dependency 
on the son, a naval officer, is not established by the fact of his making pay- 
ments of money to her even though greater in amount than her own income 
and that her support expenditures are in excess of her income. 

Decision by Comptroller General McCarl, October 19, 1923: 

H. M. Bemis, commander, United States Navy, requested August 3, 
1923, review of settlement No. M-54246-N, dated July 31, 1923, dis- 
allowing his claim under the act of June 10, 1922, 42 Stat., 627, for 
rental allowance for the months of February and March, 1923, and 
charging him with $3,453.49 commutation of quarters paid under the 
act of April 16, 1918, 40 Stat., 530, and rental allowance payable un- 
der the act of June 10, 1922, supra, during the period from April 16, 
1918, to January 31, 1925. The disallowance of the claim and the 
charge for the payment was made on the ground that under the 
facts as now disclosed the mother was not a “dependent parent” 


within the meaning of the act of April 16, 1918, nor dependent upon 
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claimant for her chief support within the meaning of the act of June 
10, 1922; the correctness of that conclusion presents the only question 
here for determination. 

The mother of claimant is 68 years of age, widowed, and lives in 
Philadelphia, Pa., with her unmarried daughter. She has $3,000 in- 
vested in Liberty bonds and $3,000 in a mortgage, owns personal 
property of the value of $200 and is in receipt of a pension of $30 a 
month, her total income being $57 a month. Of her two daughters, 
one is married and lives in Yonkers, N. Y., while the other is em- 
ployed in Philadelphia, receiving a salary of $90 a month from 
April, 1918, to September 15, 1919; $150 a month from August 1, 
1920, to April 15, 1921; and $208.34 a month from September 15, 
1921. This unmarried daughter and the mother share an apartment 
in Philadelphia on which the rent is stated to be $100 a month. The 
mother averred that meals were not served in the apartment; that 
her expenses were $132 a month, for rent, meals, and laundry and 
other miscellaneous items; that claimant contributed $75 a month 
toward her support; and that neither of her two daughters made her 
any contributions. It is contended that the widowed mother is 
claimant’s dependant parent within the meaning of the act of April 
16, 1918, 40 Stat., 530, which provided— 

That during the present emergency every commissioned officer * * * on 
duty in the field, or on active duty without the territorial jurisdiction of the 
United Sates, who maintains a place of abode for a wife, child or dependent 
parent, shall be furnished at the place where he maintains such place of abode, 
* * * the number of rooms prescribed * * * (for his grade), to be 
occupied by, and only so long as occuyied by, said wife, child or dependent 


parent; and in case such quarters are not available every such commissioned 
officer shall be paid commutation thereof * * *. 


and within the meaning of the act of June 10, 1922, 42 Stat., 
627-628, which on and after July 1, 1922, in lieu of previous 
authorization of commutation of quarters, substituted rental allow- 
ance for the mother of an officer not having a wife or child under 
21 years of age when the mother “is in fact dependent on him for 
her chief support.” 

The conditions precedent prescribed by the act of April 16, 1918, 
to either quarters in kind or commutation -in lieu thereof are: (1) 
The officer must be on duty in the field or without the territorial 
jurisdiction of the United States; (2) he must have a “wife, child, 
or dependent parent”; (3) he must maintain’ a place of abode for 
them; and these conditions must concur. In other words, it is 
not sufficient that an officer be on duty in the field and maintain a 
place of abode for a widowed mother, but she must be his “ depend- 
ent parent.” The term has been construed to mean that the officer 
must regularly and necessarily contribute to her support more than 
half of a reasonable living. 24 Comp. Dec., 682. Under the act 
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of June 10, 1922, he must be her “ chief support.” 2 Comp. Gen., 41. 
This requires determination of what is meant by the phrase “ more 
than half of a reasonable living” and by the phrase “her chief 
support.” The relationship of mother and son is not sufficient to 
determine in the one case whether the mother is a dependent parent 
or in the other case whether he is her chief support; there is no 
presumption of dependency and the matter is one of fact and not 
of law. See United States v. Purdy, 38 Fed., 902; League v. Shields, 
96 N. E., 45, and authorities there cited. Also the fact is not one 
to be influenced, or determined, by reason of contribution made to 
the widowed mother but exists irrespective of the contributions. The 
officer, however, under the act of April 16, 1918, must have con- 
tributed more than half of a reasonable living, and under the act 
of June 10, 1922, must respond to the obligation of chief support 
as a condition precedent to the right to commutation of quarters 
or to rental allowance. 

What is a reasonable living must depend upon the circumstances 
of each particular case. Standards of living are various; the 
standards in any particular case in so far as commutation 
of quarters or rental allowance payable from public funds is 
concerned is not one for the officer or his mother to select with- 
out regard to their circumstances but what reasonable and prudent 
persons would select were there no possibility of securing from 
the Treasury the margin between that which ought to have been 
selected and that which is actually selected. In the instant case the 
mother is in receipt of a pension of $30 a month, which was evidently 
deemed sufficient by the granting authority for the reasonable needs 
of a widow. In addition, she has an income of $27 a month. While 
it is true that the total amount is insufficient to pay $50 a month for 
an apartment and $60 a month for meals in Philadelphia, it must 
be apparent that such a standard of living is not that which reason- 
able and prudent persons would adopt under all the circumstances. 
The margin required can not be borne by the Treasury either as 
commutation of quarters or as rental allowance, for there is no in- 
tendment in either statute to increase the standard of living over 
that which would have otherwise prevailed but to assist in maintain- 
ing a reasonable standard of living theretofore established. The in- 
vestments of a mother totaling $6,000, personal property valued at 
$200, drawing pension of $30 and $27 a month additional would not 
justify considering her as dependent on her son, an officer in the 
Navy, within the meaning of the act of April 16, 1918, or as requir- 
ing her chief support from her son within the meaning of the act 
of June 10, 1922. 

Upon review the settlement is sustained. 
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WAR-RISK COMPENSATION — NATIONAL GUARD MEMBERS, 
DRAFTED MEN, AND APPLICANTS FOR ENLISTMENT. 


Enlisted men of the National Guard called into Federal service and rejected 
for physical disqualification, without being ‘“ examined, accepted, and en- 
rolled” for service, are entitled to compensation for any injury or disease 
suffered or contracted while in Federal service, but are not entitled to 
compensation for any aggravation of preexisting injury. Payments errone- 
ously made for aggravation of injuries prior to decision of December 29, 
1922, 2 Comp. Gen., 409, not disturbed. 

Drafted men and applicants for enlistment who died or became disabled after 
induction or provisional acceptance and before being finally accepted and 
enrolled for active service are entitled to compensation for any aggravation 
of preexisting injury or disease or for any injury or disease suffered or 

incurred during their Federal service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 19, 1923: 


I have your letter of June 25, 1923, requesting reconsideration of 
the decision of this office of March 15, 1923, in the matter of the 
wer-risk compensation status of those National Guardsmen who 
were called into service by the President’s proclamation of July 3, 
i917, and afterwards rejected for Federal service upon physical 
examination. You also request decision as to the compensation 
status of drafted men who died or became disabled after induction 
by the local draft board but before being accepted and enrolled for 
active service, and of those men who applied for enlistment or 
enrollment in the military or naval forces, and who were accepted 
provisionally, and who died or became disabled before final accept- 
ance or rejection for such enlistment or enrollment. 

The decision for reconsideration affirmed the decision in 2 Comp. 
Gen. 409, to the effect that the National Guardsmen aforesaid are 
entitled to compensation for injury sustained or disease contracted 
during their period of service under the call of the President, but 
are not entitled to compensation for a aggravation by such service 
of a preexistent injury or disease. You say that the Veterans’ 
Bureau is in accord with the conclusion of the decisions as to the 
right of the guardsmen to compensation for service injury or disease, 
but that the bureau practice has been to allow compensation for 
service aggravation also. The question now for decision is whether 
compensation for aggravation also may lawfully be awarded and 
paid. ~ 

In this connection you refer to a decision of this office of May 
16, 1923, to the effect that those National Guardsmen who were 
not mustered into the service of the United States for actual serv- 
ice with Federal forces are not entitled to the bonus of $60 provided 
by law for those persons who are discharged after “serving in the 
military or naval forces of the United States during the present 
war.” As pointed out in 2 Comp. Gen., 409, the compensation 
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provisions of war-risk insurance laws are applicable to all persons 
“employed in active service under the War Department or Navy De- 
partment.” It was held that National Guardsmen were employed in 
active service under the War Department while serving under the 
call of the President, it being immaterial for the purposes of the 
war-risk insurance act whether they were serving as guardsmen or 
were in the military or naval service of the United States. 

The decision construing the bonus law, therefore, need not be con- 
sidered or discussed in this connection. 

The conclusion heretofore reached by this office that these Na- 
tional Guardsmen are not entitled to compensation for service aggra- 
vation of preexistent injury or disease is based upon its construc- 
tion of the clause in section 301 of the war-risk insurance act as 
amended by the act of August 9, 1921, 42 Stat., 153, that provides 
compensation for— 


an aggravation of a disability existing prior to examination, acceptance, and 
enrollment for service. 


It seemed clear to this office that if there had been no examination, 
acceptance, and enrollment for service there could be no aggrava- 
tion of a disability existing prior to examination, acceptance, and 
enrollment for service, and that therefore the aggravation clause of 
the compensation provision does not contemplate or cover persons 
who were never examined, accepted, or enrolled for service. How- 
ever, because of the importance of this issue and the fact that the 
bureau had not made a showing to support its contrary construction 
of the said clause, the decision of March 15, 1923, left the question 
open for further consideration. 

In support of past practice of the bureau, you say that section 
300 of the war-risk insurance act as amended provides compensation 
for service aggravation on or after April 6, 1917, of a disability 
existing prior to examination, acceptance, and enrollment for service, 
but does not provide when the aggravation must have been incurred 
after April 6, 1917, and that it is only by reading words into the 
statute that the conclusion that the aggravation must have been in- 
curred subsequent to examination, acceptance, and enrollment for 
service can be sustained. 

The conclusion of the decision under reconsideration was that 
persons who were never examined, accepted, and enrolled for active 
military or naval service with Federal forces are not within the 
terms of the aggravation clause of the statute. There appears in the 
decision no conclusion, or inference, that persons who have been ex- 
amined, accepted, and enrolled for Federal service, whether they be 
National Guardsmen or others, are not entitled to compensation for 
service aggravation unless the aggravation occurs subsequent to 
their examination, acceptance, and enrollment, 
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You cite various compensation clauses of the statutes, among 
others the clauses allowing compensation for aggravation occurring 
after induction or provisional enlistment of men other than National 
Guardsmen, as establishing a presumption that Congress intended to 
confer like rights on those guardsmen who were rejected before ac- 
ceptance and enrollment in the Federal service. The status of in- 
ducted and provisional enlisted men in this respect is hereinafter 
discussed. Assuming, for present purposes, that their rights are as 
stated, the settled rule of construction is that the special right con- 
ferred upon them establishes a presumption that they would not 
otherwise have come under the general aggravation provision of the 
law, and that only in those cases in which the special right is ex- 
pressly conferred can aggravation compensation lawfully be paid. 
Congress has made the distinction. The reason for it is not material. 
I may say, however, that the reason seems to be that, never having 
accepted and enrolled these guardsmen into the Federal service, the 
United States was not thought to be obligated to pay aggravation 
compensation to men who were found to be unfit for entry into the 
Federal service. The Government seemingly was considered to have 
discharged its full obligation if it paid for disease or injury con- 
tracted or sustained while under Federal call. ~ 

You refer to the settled rule that in the construction of doubtful 
provisions of law the construction given to the law by officers charged 
with its administration is persuasive; and in case the intent can 
not be gathered from the terms of the law itself, should be taken as 
controlling in its construction. An equally well-settled general rule 
is that if the intent and purport of the statute can be gathered from 
its terms, administrative construction of or practice under it can 
not justify a construction not in accordance with such intent and 
purport. 

You cite section 31 of the war-risk insurance act dealing with com- 
pensation to men inducted by local draft boards as being applicable 
to National Guardsmen drafted into the Federal service upon the 
ground that the draft itself is the material factor and not the method 
by which it is accomplished. On this point it is sufficient to say that 
the said section applies specifically and in express terms to those 
men inducted by local draft boards and to no others. Under the 
settled rule hereinbefore announced all others are excluded from 
the operation of the section. 

Upon thorough and careful reconsideration of the decision in 2 
Comp. Gen., 409, I find no reason to change the general conclusion 
reached therein. I think, however, that the former bureau practice 
of awarding and paying compensation to National Guardsmen who 
suffered aggravation of preexistent disease between the time of their 
call and the time of rejection upon physical examination for Fed- 
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eral service may be accepted as sufficient to sustain any payments of 
such compensation prior to the time the authoritative decision to the 
contrary was rendered by this office. While I think the law clearly 
sustains the said decision, the contrary view seems to have prevailed 
with the acquiescence of former accounting officers. The decision 
therefore is now qualified to apply only to payments made, or to be 
made, after promulgation of the decision. 
You submit for decision specific questions as follows: 


1. Should the bureau consider the military status of a National Guardsman 
who was called with his organization into the Federal service during the 
month of March or April, 1917, for the purpose of guarding railroad bridges, 
ete., the same as the military status of a National Guardsman who was called 
ou July 3, 1917, for service from July 15 and 25 to August 5, 1917, the date 
the National Guardsmen were drafted? 

2. In your opinion of May 16, 1922, you held that there must be “a formal 
muster into the United States service at the place of rendezvous which is the 
starting point of actual service as a Federal force,” and in a subsequent 
opinion, dated December 29, 1922, you held that a National Guardsman may be 
considered in the active service of the United States under the War Department 
from the date he reported at the rendezvous under the call of the President, 
dated July 3, 1917. Was your decision of December 29, 1922, intended to re- 
verse your holding of May 16, 1922, and is the test that the bureau must 
apply in determining whether a National Guardsman was in the active service 
of the United States, his call and subsequent reporting to the rendezvous on 
the date specified ? 

3. The first proviso of section 300 of the act as amended March 4, 1925, 

provides: 
“That an ex-service man who is shown to have a neuropsychiatric disease 
or an active tuberculous disease * * * shall be considered to have acquired 
his disability in such service or to have suffered an aggravation of a preexisting 
neuropsychiatric disease or tuberculosis, in such service, * * *.” 

Is a former National Guardsman who was not accepted but was discharged 
after reporting to the rendezvous on account of a preexisting disability, other 
than tuberculosis or a neuropsychiatric disease, entitled to the benefits of the 
above-quoted proviso of section 300, on account of his service from the date of 
his reporting to the rendezvous to the date of his discharge on a surgeon’s cer- 
tificate of disability? 

4. Would a former National Guardsman who is discharged on account of 
dependents under the same conditions and circumstances as James L. Bennet 
(see your opinion of May 16, 1922) be entitled to the benefits of this proviso of 
section 300 of the act as amended March 4, 1923? 


1. The general purpose of the aggravation compensation provision 
of the war risk insurance laws is to provide such compensation for 
those persons only who were examined, accepted, and enrolled for 
service with Federal forces, and served with such forces on or after 
April 6, 1917. It does not apply to those National Guardsmen who 
were rejected for Federal service either before or after April 6, 1917, 
after responding to call for service'as members of their guard or- 
ganization. The question is answered accordingly. 

2. As hereinbefore stated, the decision of May 16, 1922, construes 
the bonus law, the scope of which is not so broad as the war risk 
compensation law. The decision of December 29, 1922, construes the 
war risk insurance law. It does not reverse or modify the decision 
of May 16, 1922, the one decision being for guidance in the payment 
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of bonus by the War Department and the other for guidance of the 
Veterans’ Bureau in the payment of war-risk compensation. 

3. In cases where the guardsmen, after discharge for other diseases, 
have been found to have either tuberculosis or a neuropsychiatric dis- 
ease they are entitled to the same presumption of service origin of 
the disease that is given to other ex-service men. In this connection 
the term “ ex-service men ” relates to all men otherwise qualified who 
had service under the War Department or the Navy Department. 
While the amendment establishes the presumption of service origin 
of the disease or its aggravation, it does not remove the general con- 
dition attached to aggravation compensation that there must have 
been an examination, acceptance, and enrollment for service before 
such compensation for preexistent disease or injury can be paid. 

4. The guardsman is entitled to the benefit of the presumption 
of service origin of the disease or injury, or aggravation thereof, 
established by the amended section. He is not entitled to compensa- 
tion for service aggravation of the disease or injury if he was never 
examined, accepted, and enrolled for Federal service. 

The compensation status of those ex-service men who were in- 
ducted by local draft boards, or who applied for enlistment or en- 
rollment in the military or naval forces and were accepted provi- 
sionally and ordered to the place for final acceptance into service, 
and who were not accepted and enrolled for service, is for considera- 
tion. 

Section 31 of the war-risk insurance act as amended by the acts 
of December 24, 1919, 41 Stat., 372, and August 9, 1921, 42 Stat., 
153, provides: 

That if after induction by the local draft board, but before being accepted 
and enrolled for active service, the person died or became disabled as a result 
of disease contracted or injury suffered in the line of duty and not due to his 
own willful misconduct involving moral turpitude, or as a result of the aggrava- 
tion, in the line of duty and not because of his own willful misconduct in 
volving moral turpitude, of an existing disease or injury, he or those entitlea 
thereto shall receive the benefits of compensation payable under Article III: 
Provided, That any insurance application made by a person after induction 


by the local draft board but before being accepted and enrolled for active 
service shall be deemed valid. ‘ 

(a) Any person who between the 6th day of April, 1917, and the 11th day 
of November, 1918, applied for enlistment or enrollment in the military or 
naval forces, and who was accepted provisionally and directed or ordered to a 
camp, post, station, or other place for final acceptance into such service, shall 
be deemed to have the same status as an inducted man not yet accepted and 
enrolled for active service during the period while such person was complying 
with such order or direction, and during such compliance, and until his final 
acceptance or rejection for enlistment or enrollment into the military or naval 
forces, shall be entitled to the same benefits under Articles III and IV of the 
War Risk Insurance Act as an inducted man not yet accepted and enrolled 
for active service. 


This section was considered by this office in connection with the 
decisions in 2 Comp. Gen., 409, but the compensation status of ex- 
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service men covered by it was not in issue at that time, and, as 
stated in the decision of March 15, 1923, the compensation status of 
these men was not decided by this office. 

The analogy between the status of these men and that of National 
Guardsmen who were called but were not examined, accepted, and en- 
rolled for Federal service referred to in the former decisions was 
drawn by this office from the provision in section 31 allowing to the 
ex-service men specified “ the benefits of compensation payable under 
Article III.” The general compensation provision of the article 
as construed by this office having limited aggravation compensation 
to those who had been examined, accepted, and enrolled for service, 
this office concluded that the same limitation applied to the benefits 
conferred by the section. 

Upon mature consideration of this question which is now before me 
for decision, I have concluded that the intention of the section is that 
these ex-service men shall have otherwise lawful compensation for 
aggravation of a preexistent disease or injury by their service be- 
tween the time of induction or provisional acceptance to the time of 
final rejection. The section extends the compensation provision to 
aggravation of “an existing disease or injury,” and must be dis- 
tinguished in this respect from the general provision allowing com- 
pensation for aggravation “ of a disability existing prior to examina- 
tion, acceptance, and enrollment for service.” The reason for the 
distinction is clear. The section itself relates to men who were not 
finally accepted and enrolled for service. 

It is now decided that those ex-service men who are included in 
yection 31 as amended are entitled to compensation for service ag- 
gravation of a preexistent disease or injury sustained during the 
period between induction or provisional acceptance for military or 
naval service and final rejection for such service. 


DAMAGES—CATTLE FRIGHTENED BY AIRPLANE. 


In the absence of negligence, the landing of an airplane in an adjoining fleld 
or the flying of the airplane over the field in which cattle are located 
does not render the Government liable for damages to the cattle or the 
fence due to the fright and stampeding of the cattle. 

Decision by Comptroller General McCarl, October 20, 1923: 

John J. Lawler requested August 30, 1923, review of settlement 
N-6463, dated August 28, 1923, disallowing his claim for $244.69 
as damages sustained by the flying of an Army airplane over his 
field at an altitude of approximately 50 feet which is alleged to 
have frightened 78 head of steers being prepared for market and 
to have caused them to break their pasture and miss several feeds 
before being rounded up and put back in the field. The claim was 
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disallowed on the ground that no act of ommission or commission in 
the operation of the airplane had been shown to charge the United 
States with damage. The correctness of that conclusion presents 
the only question here for determination. 

The Army airplane left Chanute Field, Rantoul, Ill, at about 
4.15 p. m., Sunday, November 9, 1919, piloted by an Army sergeant 
with a second sergeant aboard as an observer to take certain aerial 
photographs of Gary, Ind., and vicinity. With approach of dark- 
ness, at about 5 p. m., it decreased its altitude while near Dyer, 
Ind., with the intention of landing in a certain pasture field. At 
an altitude estimated to be 50 feet, the forms of a number of cattle 
were observed through the approaching darkness, the pilot aban- 
doned his intention to land the airplane in that particular field, in- 
creased somewhat the altitude of the machine, piloted it through 
the air across the field containing the cattle, and landed in an ad- 
joining field. The noise of the engines, etc., aboard the airplane 
appears to have frightened the cattle, consisting of approximately 
78 head; they broke through the pasture fence, and it is alleged that 
three men were engaged approximately four days locating and get- 
ting them back into the pasture. A claim was submitted January 
16, 1920, for $732, consisting of $702 as damage by reason of the 
aggregate shrinkage of cattle through fright and loss of feed, and 
$30 for labor in rounding up the cattle and repairing the pasture 
fence. 

The two enlistec men averred, January 29, 1920, that the utmost 
care was used in landing; that the fence was in a very dilapidated 
condition; that the cattle were in the far corner of the pasture when 
the airplane passed over them at an altitude of approximately 500 
feet; that they neither observed nor heard any commotion when 
they landed; and that subsequently they were informed the 
perverseness of the cattle had frequently led them to break pasture. 

Claimant submitted no evidence, and the Secretary of War, 
March 19, 1920, approved the findings of a board of officers denying 
the claim. Subsequently claimant requested reconsideration of the 
matter on the ground of newly discovered material evidence. The 
evidence consisted of an affidavit executed April 24, 1920, by two 
employees of the claimant, and is stated to have been given to an 
attorney to file with the board of officers, but was discovered among 
the papers of the attorney after his decease. Also a second affidavit, 
executed May 14, 1923, by one of these employees was filed. Both 
were to the effect that the fence was in good order and that the 
noise of the airplane flying over the cattle at an altitude of ap- 
proximately 50 feet caused the cattle to stampede. On June 9, 1923, 
the then Secretary of War reconsidered the action of his predecessor 
8779°—24——17 
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March 19, 1920, and approved an allowance of $244.69 for loss of 
poundage of the cattle and of $30 for labor, etc., in rounding them 
up. Claimant agreed to accept that amount in full satisfaction of 
all damages, and the approved claim was forwarded to this office 
for settlement. Claimant has filed in this office two substantiating 
affidavits, dated May 26 and 27, 1923, respectively, executed by 
neighbors, as to the good condition of the fence, etc., at the time 
of the landing of the airplane. 

The affidavits were not executed until after the then Secretary 
of War had approved denial of the claim; they did not meet the 
test of new and material evidence, and it is unnecessary at this time 
to decide whether they would authorize the Secretary of War to re- 
consider the action of his predecessor on the ground that claimant had 
theretofore submitted no evidence in the matter. Neither is it nec- 
essary to decide whether such a claim is properly payable under the 
appropriations made by the act of March 2, 1923, 42 Stat., 1386, for 
the payment of claims “ for damage to and loss of private property 
incident to the training, practice, operation, or maintenance of the 
Army ” or from the appropriations made by the act of June 5, 1920, 
41 Stat., 953, for the payment of claims “ for damages to persons or 
private property resulting from the operation of aircraft at home or 
abroad.” There was no physical contact of the airplane with either 
the cattle or the field in which they were located, and it can not be 
held in the present development of the law of the air, especially as 
applicable to the Government, and in the absence of specific statute 
to the contrary, that the United States is liable in damages for the 
mere flying over a field of an Army airplane, even though domestic 
animals in the field below may become frightened at the unusual 
noise and decamp. Flying of a privately owned airplane carrying 
passengers for hire across a field has been held not to constitute a 
trespass. Commonwealth v. Nevin, 2 District and County Reports 
(Pa.), 241. No negligence of either omission or commission is shown 
or even alleged in the selection of the landing and in the actual land- 
ing of this Army airplane, nor is the landing of the airplane as made 
to be classed a wrongful act. The claim rests solely on the conten- 
tion that the United States is liable in damages for the loss in pound- 
age of the cattle and for the repairs to the fence, because the airplane 
descended to an altitude alleged to be 50 feet above the cattle, landed 
in an adjoining field, and frightened the cattle. The matter may 
be classed as an accidental happening for which there is no liability 
in damages. The claim must be denied, and this without reference to 
the remoteness of the damage. See Heokuk & Hamilton Bridge Co. 
v. United States, 260 U.S., 125. 

Upon review the settlement is sustained. 
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TRANSPORTATION OF DEPENDENTS—USE OF OWN AUTOMOBILE. 


An officer of the Marine Corps, who on change of station transported his de- 
pendents from the old to the new station in his own automobile, is entitled 
under section 12 of the act of June 10, 1922, 42 Stat., 631, and Executive 
order of August 25, 1922, to payment in money equal to what it would have 
cost the Government had transportation in kind been furnished. 

Decision by Comptroller General McCarl, October 20, 1923: 

W. E. Noa, lieutenant colonel, United States Marine Corps, ap- 
plied June 7, 1923, for review of settlement No. N-38921, dated May 
7, 1923, wherein was disallowed his claim for reimbursement of the 
cost of transportation for his dependents from Paris Island, S. C., 
to naval operating base, Hampton Roads, Va. 

By orders dated August 28, 1922, claimant was transferred from 
the Marine Barracks, Paris Island, S. C., to duty at Port-au-Prince. 
Haiti, which constituted a permanent change of station within the 
meaning of the act of May 18, 1920, 41 Stat., 604. He states that 
transportation for his dependents was not requested for their travel 
from Paris Island, S. C., to Hampton Roads, Va., the journey being 
performed in his privately owned automobile. He claims an amount 
equal to what it would have cost the Government to have furnished 
his dependents transportation by rail under section 12 of the act of 
June 10, 1922, 42 Stat., 631, which provides as follows: 


In lieu of the transportation in kind authorized by section 12 of an Act en- 
titled “An Act to increase the efficiency of the commissioned and enlisted per- 
sonnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Heilth Service,” approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. 


Executive Order No. 3726, dated August 25, 1922, reads, in part, 
as follows: 


For the purpose of carrying into effect the provision of the second paragraph 
of section 12 of an act * * * approved June 10, 1922, the Secretary of 
War, the Secretary of the Navy * * * are hereby authorized to make 
payments in money for the cost of travel of dependents of officers and enlisted 
men by commercial carrier in lieu of transportation in kind authorized by 
section 12 of an act * * * approved May 18, 1920, when such travel shall 
have been completed, under such regulations as they may severally prescribe 
for the services under their charge. 


The provisions, both of section 12 of the act of June 10, 1922, and 
the Executive order of August 25, 1922, provide for “ payment” to 
be made, not for “ reimbursement.” Section 12 provides for “ pay- 
ment in money of amounts equal to such commercial transportation 
costs ” as is “ in lieu of the transportation in kind.” The Executive 
order provides for “payments in money for the cost of travel 
* * * by commercial carrier.” The apparent intent of section 12 
was to relieve an officer from having to apply for transportation in 
kind, but to authorize a payment to him in the event travel is made 
by method selected by him equal to what it would have cost the 
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Government had transportation in kind been furnished by the 
Government. 
Upon this review of the settlement $52.27 is certified due you. 


VOCATIONAL TRAINING—WAR-RISK INSURANCE OR COMPENSA- 
TION—EFFECT OF DISCHARGES OTHER THAN HONORABLE. 


The discharge of an enlisted man for cause does not bar him from the benefits 
of war-risk insurance or compensation unless discharged or dismissed by 
court-martial for mutiny, treason, spying, or offense involving moral 
turpitude, or willful or persistent misconduct, or discharge or dismissal 
with or without court-martial as an enemy alien, conscientious objector, 
or deserter. 

The mere placing of the mark of desertion against the name of an enlisted 
man, without further action by the military or naval authorities, is not 
a dismissal or discharge for desertion and does not bar him from the 
benefits of war-risk insurance or compensation if otherwise entitled thereto. 

In order to be entitled to the benefits of vocational rehabilitation, the enlisted 
man must have been discharged or furloughed from the service “ under 
honorable conditions.” 

Where an enlisted man applied for and was granted three policies for war- 
risk insurance during service in the Army, Marine Corps, and Navy re- 
spectively, each policy having been independent of the other and no pro- 
vision having been made for payment of premiums on the earlier policies 
by deduction from pay or otherwise, the earlier two policies terminated 
upon discharge from the Army and Marine Corps, respectively, notwith- 
standing an award of disability compensation effective from date of dis- 
charge from the Army sufficient to have kept alive premiums; only the 
last or Navy insurance continued in force subsequent to discharge by 
reason of accrual of disability compensation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 22, 1923: 

I have your letter of August 3, 1923, requesting decision as to the 
authority of the Veterans’ Bureau to award and pay compensation 
and insurance in cases of persons who at the time of enlistment con- 
cealed facts which, disclosed, would have precluded their acceptance 
for service, such as former desertions and existent disability, minor- 
ity, marriage and dependents, correct name, or prior service. You 
say that decision is desired whether discharge from enlistments of 
this nature affect the rights of the person discharged to the rights 
and benefits conferred by the war-risk insurance act and the voca- 
tional rehabilitation act. 

Section 29 of the war-risk insurance act as amended by section 1 
of the act of March 4, 1923, 42 Stat., 1521, provides: 


Sec. 29. The discharge or dismissal of any person from the military 
or naval forces on the ground that he is guilty of mutiny, treason, spying, or 
any offense involving moral turpitude, or willful and persistent misconduct, 
of which he has been found guilty by a court-martial, or that he is an enemy 
alien, conscientious objector, or a deserter, sha.l terminate any insurance 
granted on the life of such person under the provisions of Article ITV and shall 
bar all rights to any compensation under Article III or any insurance under 
Article IV: 


As originally enacted by the act of June 25, 1918, 40 Stat., 609, 
section 29 of the war-risk insurance act carried, in substance, the same 
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provision quoted from the amendment except that the words “ of 
which he has been found guilty by a court-martial” were inserted 
in the amendment. It is clear that these words relate to, and 
qualify, all of the antecedent offenses specified in the section, so 
that as the law now stands the only statutory bar to payment of 
compensation or insurance interposed by the amended section is 
discharge or dismissal under court-martial for muntiny, treason, spy- 
ing, or any offense involving moral turpitude or willful and per- 
sistent misconduct, or discharge or dismissal with or without court- 
martial as an enemy alien, conscientious objector, or deserter. 

Section 308 of the war-risk insurance act was amended by section 6 
of the amendatory act of March 4, 1923, 42 Stat., 1525, to read as 
follows: 


Sec. 308. That no compensation shall be payable for death inflicted as a law- 
ful punishment for crime or military offense except when inflicted by the 
enemy. A dismissal or discharge by sentence of court-martial from the service 
shall bar and terminate all right to any compensation under the provisions of 
this article for the period of service from which such discharge is given. 


The material part of this section as originally enacted in the war- 
risk insurance act of October 6, 1917, provided that a dismissal or 
dishonorable or bad-conduct discharge from the service should bar 
and terminate all right to compensation under the provisions of 
Article I1I of the war-risk insurance act. 

The evident purpose and effect of these amendments is to bar 
compensation or insurance to those discharged or dismissed as enemy 
alien, conscientious ol jector, or deserter, and to those who were 
found guilty by court-martial of the offenses specified in section 1, 
Also to bar compensation to those dismissed or discharged by sen- 
tence of court-martial for any cause if the disability is sustained 
during the period of service from which such discharge was given. 
There is an implied affirmative that one who has been discharged 
by court-martial sentence for an offense not coming under section 1 
is not barred from compensation for disability originating in any 
other period of service. 

You submit a number of cases in this connection. Decision or 
determination of the specific cases can not be undertaken by this 
office in this decision. Material facts have not been furnished in 
many of them and action thereon requires an audit preliminary to 
their decision. In all of the cases except those involving desertion 
it is essential to the operation of the bar of the amendment that the 
discharge or dismissal shall be supported by court-martial finding. 
No such finding is shown by the statements of fact. 

The desertion cases seem to raise but one doubtful question. The 
cases generally are those in which after a mark of desertion has 
been entered against the man in one branch of the service he enlists 
in another branch, concealing the fact of former desertion, serves 
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and incurs service disability and is discharged from the later 
service. 

The statutory bar to compensation is dismissal or discharge from 
the service on the ground that the man is a deserter. The placing 
of the mark of desertion against his name is provisional and leaves 
his case subject to further action by the military or naval authori- 
ties. If no such further action is taken the man has not been dis- 
missed or discharged on the ground of desertion, and therefore the 
bar of the statute is not interposed. 

I think it would serve no useful purpose to review in detail the 
specific cases submitted. What is said herein should serve as a guide 
to their settlement by the Veterans’ Bureau. If, however, there is 
doubt as to the application of the statute, or of this decision, to these 
or any other case or cases before the bureau, the doubtful question 
may be submitted for further consideration and construction of the 
statute. 

The first case submitted may be taken as illustrative of the ques- 
tions now for decision. The statement of facts is as follows: 


Case One: 

The history of Seaman A shows that he enlisted in the Army June 6, 1917; 
that on December 20, 1917, he applied for insurance in the sum of $5,000; that 
on June 7, 1918, he was wounded in action, gunshot wound, right arm. There 
is no history of any other disability during this term of enlistment, and he 
was honorably discharged May 13, 1919. The application for insurance author 
ized deductions from his pay to provide the premium, and such deductions 
were made during his period of service. No premiums were paid after dis- 
charge. This man reenlisted in the Army September 10, 1919, and deserted 
September 19, 1919. He is still carried on the Army rolls as a deserter. On 
October 2, 1919, A enlisted in the Marine Corps, and on the same day applied 
for $2,000 insurance, authorizing deductions of premiums from his pay. 
Premiums on $2,000 were regularly deducted during this service, but no 
premiums were paid after discharge. During his period of service with the 
Marine Corps he received an injury to his left foot, held by the Marine Corps 
to be in line of duty and not the result of his own misconduct. On April 17, 
1920, he received an honorable discharge from the Marine Corps on account 
of disability. The Marine Corps at no time had any knowledge of his former 
enlistments in the Army, either the one terminated by honorable discharge or 
the one on September 10, 1919, and his subsequent desertion. On July 29, 
1920, A enlisted as a seaman in the Navy and promptly applied for $3,000 
insurance, authorizing deduction of premiums. Deductions of premiums on 
$3,000 were regularly made during his Navy service, but no premiums were 
paid after discharge. He was discharged from the Navy on November 29, 
1920, on account of disability. The Navy had no knowledge of his previous 
enlistments in either the Army or the Marine Corps, of his discharges for 
disability, or his desertion from the Army. On March 7, 1922, A claimed com- 
pensation by reason of the injuries sustained during his service, alleging gun- 
shot wound, right arm, injury to left foot, and tuberculosis. On examination 
by the bureau all of these conditions were found to exist and the disabilities 
were rated—the gunshot wound from date of his discharge from the Army, 
May 13, 1919; the injury to foot from the date of his discharge from the 
Marine Corps, April 17, 1920; and tuberculosis from the date of his discharge 
from the Navy, November 29, 1920. No compensation was collected by A 
during his lifetime, and his death occurred July 24, 1922, the result of the 
gunshot wound and tuberculosis. No premiums were paid on any of the 
insurance applied for by A except during the terms of service in which the 
particular application was made and deductions authorized. However, under 
the rating schedule of the bureau the compensation on the rating for the gun- 
shot wound alone was more than sufficient to pay the premium on the $5,000 
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insurance from date of discharge from the Army until date of death, on the 
$2,000 insurance from date of discharge from the Marine Corps until date of 
death, and on the $3,000 insurance from date of discharge from the Navy until 
date of death. See section 408 of the war-risk insurance act as amended by 
the act approved March 4, 1923. 


It does not appear that this man was ever discharged from the 
Army on the ground that he was a deserter, or that there has even 
been any action by the military authorities in his case other than 
the placing of the mark of desertion against his name. That mark 
alone does not bar the claims for compensation and insurance in his 
case. As regards payment of otherwise lawful compensation ac- 
crued at the time of his death or accruing thereafter, there appears 
in the statement of facts submitted no legal bar to such payment. 
The legal basis for awarding compensation for gunshot wound from 
date of discharge from the Army, and compensation for injury to 
the foot from the date of discharge from the Marine Corps, not- 
withstanding the soldier’s subsequent active service in the Army 
and the other organizations, is not clear to this office. Active mili- 
tary or naval services would seem to negative conclusively any find- 
ing of prior compensable disability, either total or partial. However, 
that question is not directly raised by the submission and need not 
be decided or determined at this time. 

As regards insurance due in this case it seems clear to this office 
that the soldier’s Army insurance terminated with his discharge 
from the Army, and his Marine Corps insurance terminated with 
his discharge from the Marine Corps. Only the Navy insurance 
could be in force at the time of his death. The statement of facts 
seems to show clearly that he intentionally dropped the earlier two 
policies upon his discharge from the respective later services. I 
understand that the later insurance was not taken out as additional 
to the earlier policies, and that during the later active service the 
soldier made no provision for payment of premiums on the earlier, 
by deduction from his pay or otherwise, and that the bureau re- 
ceived no notice of his intention to continue the earlier policies. The 
Navy insurance continued in force after his discharge from that 
service, subject to payment of premiums or application of accrued 
compensation to such payment, as provided by law and regulation. 

The statute conferring upon veterans the right to vocational 
training is different in wording from the compensation and insur- 
ance provision. Section 2 of the vocational rehabilitation act, as 
amended by the act of July 11, 1919, provides, in effect, that the 
veterans specified therein who have resigned or have been discharged 
or fyrloughed from the service “ under honorable conditions ” shall 
be furnished vocational rehabilitation as provided by the act. 

The proper interpretation and application of the term “ resigned 
or been discharged under honorable conditions ” was considered by 
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the Judge Advocate General of the Army and the former Comp- 
troller of the Treasury in connection with the statute allowing a 
bonus of $60 to veterans who had resigned or been discharged under 
such conditions. 25 Comp. Dec., 771. 

The Judge Advocate General’s opinion, concurred in by the comp- 
troller, enumerates the conditions which should be considered as 
honorable and those which should be considered as dishonorable. 
That decision is concurred in by this office as the rule for interpret- 
ing and applying the like term as used in the vocational rehabilita- 
tion act. It should serve as a guide to the Veterans’ Bureau in ad- 
ministering the vocational rehabilitation act. Any doubtful case 
that may arise may be submitted by the director to this office for 
decision. 


INSURANCE ON SHIPMENTS OF CURRENCY. 


The cost of transportation payable by the Government in connection with ship- 
ments of currency from a bank to a Navy disbursing officer by registered 
mail may include the premium paid by the bank for insuring the safe 
delivery of the shipment. 


Comptroller General McCarl to the Secretary of the Navy, October 22, 1923: 
There has been received your letter under date of September 29, 


1923, in which you submit for decision the question as to whether the 
Navy appropriation “ Pay, miscellaneous,” subhead “ transportation 
of funds,” is legally chargeable with the cost of insuring shipments 
of currency by registered mail in the following circumstances: 

Currency for the use of the disbursing officer at the Naval 
Academy, Annapolis, Md., is furnished by the Baltimore branch of 
the Federal reserve bank at Richmond. Heretofore such currency 
has been shipped by express, employees of the express company call- 
ing at the bank for it and the company assuming all risk for its safe 
delivery to the consignee. The company has discontinued the prac- 
tice of receipting for the money at the bank and now requires that 
it be delivered at the express office in Baltimore before assuming 
liability. The bank has therefore suggested that it be allowed to 
make the shipments to Annapolis by registered mail, insuring them 
under its policy against loss, and billing the prepaid postage, plus 
the insurance charges, to the Government. It is stated that the cost 
of transporting the currency in this manner will be approximately 
20 per cent of the cost of sending it by express. Under the proposed 
method the bank will be responsible to the Government for its safe 
delivery as is the case when shipments are made by express. 

The question as to the availability of the appropriation for. pay- 
ment of the insurance charges has apparently arisen because of a 
decision by the former Comptroller of the Treasury that the naval 
appropriation, “ Pay, miscellaneous,” providing for transportation of 





DECISIONS OF THE COMPTROLLER GENERAL. 243 


funds, was not available for the cost of insurance, such expense not 
being a part of the transportation service. 22 Comp. Dec., 674. In 
that case an express company contracted with a pay inspector of the 
Navy to transport a sum of money from San Francisco to Samoa 
and at the request of a representative of the Navy Department pro- 
cured a marine insurance policy in favor of the Government to cover 
the shipment, and it was held that the Government was not liable 
for the premium on the policy since it was not a part of the necessary 
cost of the transportation. 

In the instant case, the bank being responsible for the safe de- 
livery of the money, though not for the transportation charges, the 
proposed insurance is primarily for its benefit and therefore does 
not come within the general rule that reimbursement for insurance 
carried for the benefit of the Government is unauthorized. 

The provision for transportation of funds implies transportation 
in a safe, efficient manner. When shipments of money or valuable 
packages are made by express the charge for transportation in- 
cludes a charge for the risk assumed, while the charge for postage 
does not . No guaranty of safe delivery is made of ordinary mail 
and liability for the loss of registered mail is. limited to $100 for 
each shipment. Since prudence demands that the bank refrain from 
assuming the risk of loss itself, it is under the necessity of protecting 
itself through an outside agency when shipments are made by mail, 
and the cost of such protection is therefore a part of the cost of safe 
transportation. 

Answering your question specifically, I have to advise that the 
Navy appropriation “ Pay, miscellaneous,” subhead “transportation 
of funds,” is available for the reimbursement of the bank of the cost 
of insuring currency sent by it by mail to a Navy disbursing officer 
for official disbursement. 


NAVAL RESERVE FORCE—RETAINER PAY. 


Active service and drills are both required before a member of the Naval Re- 
serve Force becomes entitled to retainer pay. The drills must be performed 
at the rate of 36 drills (or equivalent duty) during each year of the en- 
rollment, and while the active duty may be rendered at any time during 
the enrollment, retainer pay for the respective years must be withheld until 
the required active service (in addition to the drills) has been had; i. e., 
15 days for the first enrollment year, and 30, 45, and 60 days, respectively, 
for the subsequent enrollment years, or all in one period of two months. 


Decision by Comptroller General McCarl, October 23, 1923: 
Roy Clifford Rickell has requested review of settlement No. 


N-251482, dated April 16, 1923, wherein was disallowed his claim for 
arrears of retainer pay as chief electrician’s mate, Fleet Naval Re- 
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serve of the Naval Reserve Force, from July 1, 1922, to December 
31, 1922. The claim was disallowed for the reason that claimaut 
failed to maintain efficiency by attending the required number of 


drills. 
On March 15, the Bureau of Navigation, Navy Department, re- 
ported claimant’s naval service to have been as follows: 


Enlisted U. S. Navy, June 14, 1910 : Discharged May 4, 
1914. 

Enrolled Fleet Naval Reserve, July 25, 1917_--------- Released from ac- 
tive duty March 
27, 1919. Disen- 
rolled July 24, 
1921. 

Reenrolled, Fleet Naval Reserve, Sep. 10, 1921 Released from ac- 
tive duty Sept. 
10, 1921. 

Recalled to active duty for training August 27,1922_._... Released from ac- 
tive duty Sept. 
11, 1922. 


The act of July 1, 1918, 40 Stat., 710, provides: 


That the minimum active service required for maintaining efficiency of a 
member of the Naval Reserve shall be two months during each term of enroll- 
ment and attendance of not less than thirty-six drills during each year, or 
other equivalent duty. The active service may be in one period or in periods of 
not less than fifteen days each. 


The act of June 4, 1920, 41 Stat., 824, provides: 


* * * That retainer pay provided by existing law shall not be paid to any 
member of the Naval Reserve Force who fails to train as provided by law 
during the year for which he fails to train. 


The same act, at page 837, provides: 


Sec. 9. That hereafter the Secretary of the Navy may, in his discretion, 
withhold any part or all of the retainer pay which may be due a member of the 
Naval Reserve Force where such members fail to perform such duty as may 
be prescribed by law for maintenance of the efficiency of the Naval Reserve 
Force: * * * That hereafter the minimum amount of active service re- 
quired for the maintenance of the efficiency of the Fleet Naval Reserve shall 
be the same as for the Naval Reserve. 


Prior to date of the settlement the Bureau of Navigation, Navy 
Department, reported that— 


The records of the bureau show that there have been no drills held in 
Nebraska for some time, so that this man has had no way of qualifying for 
efficiency in the last few months. 


Claimant stated that he attended consolidated drills on the 
U.S. S. C. at Chicago, Tll., and in reply to a request for information 
as to the service embraced by such consolidated drills and whether 
such attendance was considered equivalent to 36 drills required by 
the act of July 1, 1918, the Bureau of Navigation further reported 
August 11, 1923, as follows: 


The records of the bureau show the above named man attended consoli- 
dated drills on board the U. S. S. C. #431 at Chicago, Illinois, at his own 
expense in lieu of the thirty-six drills required by the act of July 1, 1918, 
from Sept. 12, 1922, to September 18, 1922. 
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The act of July 1, 1918, as amended by the act of June 4, 1920, 
quoted, prescribes that “active service” and “drills” combined 
shall be required before a member can be held to have performed 
the required service to maintain efficiency in the Fleet Naval Reserve. 
The active service may be in one period of not less than two months 
or in periods of not less than 15 days each, while the attendance at 
not less than 36 drills, or other equivalent duty, is required during 
each enrollment year. 

The provision in such act that the active service may be in periods 
of not less than 15 days each made it possible for a reservist to qualify 
from year to year without requiring him to qualify in that partic- 
ular for the entire enrollment period at one time. The perform- 
ance of active service and the attendance of drills, as required by 
law, is made a condition precedent to the payment of retainer pay 
by that part of the act of June 4, 1920, prescribing that retainer pay 
“shall not be paid to any member of the Naval Reserve Force who 
fails to train as prescribed by law during the year for which he fails 
to train.” It necessarily follows that the minimum active service 
of 15 days for maintaining efficiency and an attendance at not less 
than 36 drills, or other equivalent duty, is necessary before payment 
of retainer pay can be made for the entire first enrollment year, but 
it would appear that if the 15 days, or two months, active duty for 
training is completed during the first quarter of the first enrollment 
year, payment may be made quarterly, in the discretion of the Secre- 
tary of the Navy, upon affirmative evidence that the proportionate 
number of drills had been attended for such quarter. At least 30 
days’ active service for maintaining efficiency, together with an at- 
tendance of at least 36 drills, is necessary before payment may 
legally be made for the second enrollment year, or quarterly pay- 
ments may be made as indicated for the first enrollment year, and 
at least 45 and 60 days’ active service, together with drills as indi- 
cated previously, is required before payment is legally due for the 
third and fourth enrollment years, respectively. 

There appears nothing to show that claimant attended any drills 
during his first enrollment year ended September 9, 1922. However, 
he did have 15 days’ active service during such period, and in view 
of his failure to maintain efficiency in accordance with existing law, 
no payment of retainer pay was authorized during such first enroll- 
ment year. During his second enrollment year it is shown that he 
attended consolidated drills in lieu of the 36 drills required by law 
to maintain efficiency, but there appears nothing to show that he had 
any active service for training during that period. The active 
service for training may be had any time during the enrollment 
period, but until he shall have completed at least 30 days’ active serv- 
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ice, payment of retainer pay for any part of such second enrollment 
year must be withheld. 

It appears that $166.95 has been paid to claimant by the Navy 
allotment office for the period from January 1, 1923, to June 9, 1923. 
Such payments as have heretofore been made will not now be dis- 
turbed. 

Upon review the settlement is sustained. 


DOUBLE COMPENSATION—MEMBERS OF THE NAVAL RESERVE 
FORCE ON ACTIVE DUTY FOR TRAINING. 


A civilian employee of the Government is not entitled to any pay as such 
while absent on leave on a cruise as a member of the Naval Reserve 
Force if the aggregate of the active service pay of his grade as a member 
of the Naval Reserve Force plus the salary of his civil position is at a 
rate in excess of $2,000 per annum. 


Comptroller General McCarl to the Secretary of Commerce, October 23, 1923: 

I have your letter of September 29, 1923, requesting decision 
whether an employee of the Bureau of Fisheries is entitled to salary 
as such while on annual leave and serving as a member of the Naval 
Reserve Force on a practice cruise, it appearing that his compensa- 
tion as a member of the Naval Reserve Force will be paid at the rate 
of about $160 a month while on the practice cruise. 

Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat., 582, provides: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard, or to officers and en- 


listed men of the Organized Militia and Naval Militia in the several States, Ter- 
ritories, and the District of Columbia. 


It is noted that this law specifically excepts from its operation re- 
tired officers and enlisted men of the Army, Navy, Marine Corps, 
and Coast Guard and members of the Organized Militia and Naval 
Militia, but makes no such exception with reference to the members 
of the Naval Reserve Force, which was established by said act of 
August 29, 1916, 39 Stat., 587. Furthermore, said act of August 29, 
1916, 39 Stat., 588, contains a provision as follows: 


No existing law shall be construed to prevent any member of the Naval 
Iteserve Force from accepting employment in any branch of the public service, 
except as an officer or enlisted man in any branch of the military service of 
the United States or any State thereof, nor from receiving the pay and allow- 
ances incident to such employment in addition to his retainer pay. 


Under this provision the receipt of retainer pay by a member of 
the Naval Reserve Force can not operate to deprive him of the sal- 
ary, pay, or compensation of any position he may hold in the civil 
service of the Government, even though the combined amount of 
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such retainer pay plus the salary, pay, or compensation of such posi- 
tion should exceed $2,000 per annum; but the question here presented 
involves active service pay and not retainer pay, and it must be as- 
sumed that if it had been the intent to permit members of the Naval 
Reserve Force to receive pay as civilian employees of the Govern- 
ment in addition to active service pay while on a practice cruise, 
specific provision to that effect would have been made in the statute. 
There appears to be no statutory provision applicable to the Naval 
Reserve Force similar to the provision in the act of May 12, 1917, 
40 Stat., 72, relative to the Officers’ Reserve Corps of the Army. 

The question presented is answered in the negative. See 27 Comp. 
Dec., 214. 


EMPLOYEES’ DISABILITY AND WAR-RISK COMPENSATION TO 
SAME PERSON—EFFECTIVE DATE OF DECISION. 


The decision of March 21, 1923, 2 Comp. Gen., 582, overruling prior decisions 
holding illegal the payment of both war-risk disability compensation and 
civilian employees’ disability compensation to the same person at the same 
time, being effective from the date rendered, any amounts actually collected 
from claimants prior to that date in accordance with the overruled decisions 
can not be refunded, but amounts so collected after that date may be re- 
funded and no further collections based on the overruled decisions will 
be made. 

Decision by Comptroller General McCarl, October 24, 1923: 

James E, Turner has requested reconsideration of decision of No- 
vember 9, 1922, 2 Comp. Gen., 306, disallowing his claim for disability 
compensation under the employees’ compensation act of September 
7, 1916, 39 Stat., 742, and war-risk disability compensation covering 
the same period of time, in view of decision dated March 21, 1923, 
2 Comp. Gen., 582. 

Under date of October 28, 1922, the United States Veterans’ Bureau 
reported that claimant had received the following payments: 


$3, 092. 69 


3, 235. 02 


In order to compensate the claimant as well as allowing for amount due the 
United States, $30.00 per month has been deducted from his compensation from 
August 1, 1922, to October 31st, 1924. Therefore claimant is now drawing $70.00 
per month compensation. 


The decision of November 9, 1922, supra, approved this action 
and held that claimant was not entitled to both civilian disability 
compensation and war-risk disability compensation covering the 
same period of time, following the well-settled rule and as set forth 
by the Comptroller of the Treasury in 27 Comp. Dec., 451; id., 829. 
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It was subsequently determined, however, by decision of March 
21, 1923, that payment of both forms of disability compensation 
to the same person covering the same period of time was authorized, 
such decision to be “effective from and after the date of its pro- 
mulgation, and settlements made prior thereto will not be dis- 
turbed.” 

In this case, therefore, any deductions made prior to March 21, 
1923, from either of the compensations received by claimant in ac- 
cordance with the prior rulings may not be refunded; but for 
periods subsequent to that date claimant is entitled to the full 
amount of both disability compensations without deduction of any 
overpayments previously made which had not yet been collected by 
monthly checkage from such payments of compensations prior to 
that date. 

Accordingly, any portion of the $845.33 shown by the report of 
the Veterans’ Bureau to have been overpaid to claimant up to and 
including July 31, 1922, which was not collected prior to March 
21, 1923, in accordance with the proposed plan of making deduc- 
tions of $30 per month from war-risk compensation for period 
August 1, 1922, to October 31, 1924, is now due claimant if de- 
ducted subsequent to March 21, 1923. No further deductions for 
the purpose of collecting said previous overpayments are required. 

The United States Veterans’ Bureau and the United States Em- 
ployees’ Compensation Commission have been advised accordingly. 


VETERANS’ BUREAU—REIMBURSEMENT FOR DENTAL WORK. 


A civilian dentist performing dental work under authorization issued to him 
by proper officer of the Veterans’ Bureau without any personal knowledge 
of the right of the beneficiary to such treatment is entitled to payment 
for the reasonable value of the services rendered, notwithstanding that 
the person for whom such work is performed was not entitled to dental 
work at the expense of the Veterans’ Bureau. 

The hospital, dental, medical, surgical, and convalescent care and treaiment 
authorized by section 13, of the act of August 9, 1923, 42 Stat. 152, can 
not legally be furnished (except possible emergency treatment for relief 
of pain) in advance of a determination by the proper officers of the 
Veterans’ Bureau that the disability was of service origin. 


Decision by Comptroller General McCarl, October 25, 1923: 

Dr. Merritt E. Brown has requested review of settlement M-346, 
this office, dated May 18, 1923, disallowing his claim for dental 
examination and treatment rendered Louis Jacobi as a beneficiary 
of the United States Veterans’ Bureau during November and De- 
cember, 1921. 

Report from the Veterans’ Bureau shows the following facts: 


This is a very irregular case as per attached records. You will note under 
date of November 28th, 1921, copy of telegram received from the subdistrict 
medical officer at Albany requesting dental examination and treatment, 
patient having been hospitalized. 
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Under dute of December 15th, 1921, as per copy attached, Dr. Brown was 
authorized to go ahead with dental treatment in the amount as shown on 
examination blank of $270.00. The claimant then disappeared and the dentist 
only did $110.00 worth of work, as shown on the blank. 

The authorization was given before a rating was made. Under date of 
September 7th, 1922, the dental referee made a rating entitling the claimant 
to treatment without compensation for “ missing teeth and fracture.” 

Under date of March 15th, 1922, as per copy attached, a letter was ad- 
dressed to the central office asking whether the claimant would be entitled 
to the dental treatment. 

Under date of May 4th, 1922, as per copy attached, a letter was received 
from the central office requesting that a ruling be made by the rating section 
in this district. The ruling was made September 7th, in this district, as 
quoted above. 

Under date of February 26th, 1923, the rating section declared the condi- 
tion not due to service, as per attached copy of rating. 


The rating of February 26, 1923, mentioned in the administrative 
report, held as follows: 


Not entitled to treatment or compensation. 

Dental condition. 

Service connection not shown. 

Claimant has lost teeth in molar region of mandible, due to post operation 
for fracture, which is presumed to have occurred in Nov., 1921, one year 
subsequent to discharge. 


Dental treatment as a form of medical or hospital treatment is 
authorized primarily through governmental facilities under the war 
risk insurance acts for persons shown to be “ beneficiaries” of the 
United States Veterans’ Bureau. Beneficiaries are those in receipt of 
disability compensation, 26 Comp. Dec., 485; id., 699; 27 Comp. Dec., 
774; 1 Comp. Gen., 230, or vocational training, decision of October 
4, 1923, 3 Comp. Gen., 184. See section 302 (6) of the war risk act 
of October 6, 1917, as amended by acts of December 24, 1919, and 
March 4, 1923, 42 Stat., 1542, and annual appropriation acts provid- 
ing for “medical and hospital services,” the latest being act of 
February 13, 1923, 42 Stat., 1243. In addition to such classes of 
beneficiaries there was temporarily another class provided for by 
section 13 of the act of August 9, 1921, 42 Stat., 152, as follows: 


Sec. 13. In addition to the care, treatment, and appliances now authorized by 
law, said bureau also shall provide without charge therefor hospital, dental, 
medical, surgical, and convalescent care and treatment and prosthetic appliances 
for any member of the military or naval forces of the United States separated 
therefrom under honorable conditions disabled by reason of any wound or injury 
received or disease contracted, or by reason of any aggravation of a preexist- 
ing injury or disease, specifically noted’ at examination for entrance into or em- 
ployment in the active military or naval service while in the active military 
or naval service of the United States on or after April 6, 1917: Provided, That 
the wound or injury received or disease contracted, or aggravation of a pre- 
existing injury or disease, for which such hospital, dental, medical, surgical, 
and convalescent care and treatment and prosthetic applianées shall be fur- 
nished, was incurred in line of duty and not caused by his own willful mis- 
conduct: Provided further, That application for such care and treatment and 
appliances provided for in this section shall be made within one year from 
date of separation from service or from the date this Act goes into effect, which- 
ever is the later. 


In considering whether an applicant for treatment under this 
statute was entitled thereto it was for primary consideration whether 
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the disability was of service origin. The only possible exception 
involves cases of emergency treatment which when applied to dental 
work would be for the purpose of relieving pain. 

Under these statutes the treatment in the present case was au- 
thorized before the status of the applicant for treatment was deter- 
mined administratively with respect to his right to receive the treat- 
ment at Government expense. The civilian dentist, however, had no 
knowledge of the administrative irregularity and was not in a posi- 
tion to question the authorization issued to him for the treatment 
of the patient sent by the proper officers of the bureau to him. The 
dentist, relying on the regularity and legality of the order issued to 
him, is entitled to payment for services rendered in good faith. 

The services rendered are apparently of the reasonable value of 
$110, there being no evidence otherwise, and upon review of the 
settlement there is certified due claimant $110. 


VETERANS’ BUREAU—MEDICAL APPLIANCES—OFFICERS’ 


RESERVE CORPS. 


Members of the Officers’ Reserve Corps when ordered to a camp for in- 
struction are not in active service “in the military or naval forces” and 
their return to an inactive status at the termination of the instruction 
is not a separation from the active “ military forces of the United States,” 
and they accordingly may not be furnished medical appliances by the 

Veterans’ Bureau in connection with an injury received during such 

instruction. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 25, 1923: 
I am in receipt of your request for a decision upon the following 
questions : 


1. Can the phrase “ admitted into the military or naval forces of the United 
States,” as used in section 315 of the war-risk insurance act, be properly 
construed as “ admittance into active service in the military or naval forces”? 

2. Can the phrase “any member of the military or naval forces of the 
United States separated therefrom under honorable conditions,” employed 
in section 13 of the act of August 9, 1921, be properly construed as separation 
from active service in the military or naval forces under honorable conditions? 


It appears from your statement that Grover C. Davis, C-535643, a 
member of the Officers’ Reserve Corps, while attending a camp of 
instruction at Fort Des Moines, under orders of July 16, 1923, was 
thrown from a horse during a mounted pistol charge, sustaining an 
injury to his knee diagnosed as synovitis with abrasions. Although 
emergency and other necessary treatment was furnished by the War 
Department, the temporary use of the kneecap has been recommended 
by a Government orthopedist and the Veterans’ Bureau requested 
to furnish the same. 


The statutory provisions pertinent to a consideration of this case 
are cited as follows: 
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Section 300, Article III, war-risk insurance act, as amended by 
section 18, act of August 9, 1921, 42 Stat., 153: 


lor * * * disability resulting from personal injury suffered * * * 


in the line of duty on or after April 6, 1917, or for an aggravation of a disa- 
bility existing prior to examination, acceptance, and enrollment for service, 
when such aggravation was suffered and contracted in the line of duty on or 
after April 6, 1917, by any commissioned officer or enlisted man, or by any 
member of the Army Nurse Corps (female) * * * when employed in the 
active service under the War Department * * * the United States shall 
pay to such commissioned officer or enlisted man, member of the Army Nurse 
Corps (female) * * * compensation as hereinafter provided; but no com- 


pensation shall be paid if the injury, * * * or aggravation has been caused 
by his own willful misconduct. 


Section 302, Article ITI, war-risk insurance act, as amended by 


section 11, act of December 24, 1919, 41 Stat., 374, providing disabil- 
ity compensation : 


(6) In addition to the compensation above provided, the injured person 
shall be furnished by the United States such reasonable governmental medical, 
surgical, and hospital services and with such supplies, including wheeled chairs, 
artificial limbs, trusses, and similar appliances, as the director may determine 
to be useful and reasonably necessary, which wheeled chairs, artificial limbs, 
trusses, and similar appliances may be procured by the Bureau of War Risk 
Insurance in such manner, either by purchase or manufacture, as the director 
may determine to be advantageous and reasonably necessary: Provided, That 
nothing in this act shall be construed to affect the necessary military control 
over any member of the military or naval establishment before he shall have 
been discharged from the military or naval service. 


Section 315, added to the war-risk insurance act by section 22, act 
of August 9, 1921, 42 Stat., 155: 


That no person admitted into the military or naval forces of the United 
States after six montis from the passage of this amendatory act shall be en- 
titled to the compensation or any other benefits or privileges provided under 
the provisions of Article III of the War Risk Insurance Act, as amended. 


Section 13, act of August 9, 1921, 42 Stat., 152 (Veterans’ Bureau 
Act): 


In addition to the care, treatment, and appliances now authorized by law, 
said bureau also shall provide without charge therefor hospital, dental, medi- 
eal, surgical, and convalescent care and treatment and prosthetic appliances 
for any member of the military or naval forces of the United States separated 
therefrom under honorable conditions disabled by reason of any wound or 
injury received or disease contracted, or by reason of any aggravation of a 
preexisting injury or disease, specifically noted at examination for entrance into 
or employment in the active military or naval service, while in the active mili- 
tary or naval service of the United States on or after April 6, 1917: Provided, 
That the wound or injury received or disease contracted, or aggravation of a 
preexisting injury or disease, for which such hospital, dental, medical, surgical, 
and convalescent care and treatment and prosthetic appliances shall be fur- 
nished was incurred in line of duty and not caused by his own willful mis- 
conduct.: Provided further, That application for such care and treatment and 
appliances provided for in this section shall be made within one year from 
date of separation from service or from the date this act goes into effect, 


whichever is the later. 

The object of your submission seems to be for the purpose of de- 
termining whether you would be authorized under existing laws to 
furnish the required appliance to the reserve officer by whom ap- 
plication was made within one year after his return to an inactive 
status. 

8779°—24——18 
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The war-risk insurance act of October 6, 1917, 40 Stat., 402, pre- 
scribes that in Articles II, III, and IV of the act, unless the context 
otherwise requires : 


The term “military or naval forces” means the Army, the Navy, the 
Marine Corps, the Coast Guard, the Naval Reserve, the National Naval 
Volunteers, and any other branch of the United States service while serving 


pursuant to law with the Army or the Navy. 

In view thereof and the provisions contained in sections 300 and 
302, Article III, of the war-risk insurance act, as amended, for the 
payment of compensation and the furnishing of appliances when 
necessary in cases where disability resulted from personal injury 
sustained in line of duty by commissioned officers, enlisted men, and 
members of the Army Nurse Corps (female) while employed in 
active service under the War Department, not the result of their 
own willful misconduct, it is concluded that the phrase “ admitted 
into the military or naval forces of the United States” as used in 
section 315, Article ITI, of the war-risk insurance act, as added by 
section 22, act of August 9, 1921, 42 Stat., 155, means admission into 
the service of the active military or naval forces. 

As an individual is entitled to the benefits provided by section 13, 
act of August 9, 1921, 42 Stat., 152, only where the injury was suf- 
fered while in the active military or naval service of the United 
States, the phrase “any member of the military or naval forces of 
the United States separated therefrom under honorable conditions ” 
is likewise regarded as meaning that the separation referred to 
therein shall be from service in the active military or naval forces. 

The Officers’ Reserve Corps was established for the exclusive pur- 
pose of providing a nucleus of officers who would be available for 
vall to active duty under conditions prescribed by law. The ap- 
pointments in that corps are for a period of five years, subject to 
termination thereof at any time by discharge in the discretion of the 
President. 

Section 37, act of June 3, 1916, 39 Stat., 189, as amended by sec- 
tion 32, act of June 4, 1920, 41 Stat., 776, provides: 


Sec. 37a. To the extent provided for from time to time by appropriations for 
this specific purpose, the President may order reserve officers to active duty at 
any time and for any period; but except in time of a national emergency ex- 
pressly declared by Congress, no reserve officer shall be employed on active 
duty for more than fifteen days in any calendar year without his own consent. 
A reserve officer shall not be entitled to pay and allowances except when on 
active duty. When on active duty he shall receive the same pay and allow- 
ances as an officer of the Regular Army of the same grade and length of active 
service, and mileage from his home to his first station and from his last station 
to his home, but shall not be entitled to retirement or retired pay. 


When a member of the Officers’ Reserve Corps of the Army is 


ordered to a camp for the purpose of receiving military instruction 
in the latest methods of warfare it does not change his connection 
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therewith, but simply puts him in an active-duty status in that branch 
for pay and allowances equivalent to those of officers of the Regular 
Army of like grade and length of active service and such other bene- 
fits as mileage, etc., as the law prescribes. Upon the close of the 
15-day period of instruction the individual reverts to an inactive 
status in that corps. His separation from that crganization is ac- 
complished by expiration of term of appointment, or when dis- 
charged in the discretion of the President for inaptitude, physical 
incapacity, or other justifiable causes. A member of the Officers’ 
Reserve Corps reporting at a camp for instruction in pursuance of 
orders is not thereby admitted to service in the active military 
forces. The term “separated therefrom under honorable condi- 
tions,” as used in the statute, means a full and complete severance 
and release from any and all obligations to render further service in 
the active military forces. The return of an officer upon expiration 
of a camp of instruction to an inactive status in the Officers’ Reserve 
Corps does not constitute a separation from the active “ military 
forces of the United States” within the meaning of section 13, act 
of August 9, 1921, 42 Stat., 152. 

The Veterans’ Bureau is therefore not authorized to furnish an 
appliance to the officer mentioned by you. 


ALLOTMENTS AND ALLOWANCES TO PERSONS IN LOCO PARENTIS. 


Where a person in the military service had made a class “E” allotment cover- 
ing the period from November 1, 1917, to December 23, 1919, inclusive, to 
a person standing in loco parentis to him, in such amount to meet the 
conditions of a'class “‘B” allotment, the family allowance may be paid 
to the allottee for the period the allotment was in force upon filing written 
claim in the Veterans’ Bureau supported by proof that the relationship of 
loco parentis and condition of dependency existed. 

Family allowance is not payable to persons as standing in loco parentis to a 
person in the military or naval service when the person in the service 
made no form of allotment and contributed nothing, or made contributions 
otherwise than through the allotment system, to the support of the person 
for whom the allowance is claimed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 25, 1923: 

I have your letter of July 23, 1923, requesting decision of the 
questions whether the Government family allowance may be paid 
to a person who stood in loco parentis to a soldier during his mili- 
tary service prior thereto in three classes of cases, as follows: 

1. Person in the service executed no class “ A” or class “ B” allot- 
ment during his service and named no dependent, but executed class 
“EE” allotment in favor of a person who stood in loco parentis to 
him, who is shown to have been his dependent. Claim for family 
allowance not filed until after separation from the service. 
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2. Person in the service made neither class “B” nor class “E” 
allotment, but contributed $15 per month or more during service 
to the person who now claims allowance and furnishes evidence to 
establish loco parentis relationship and dependency. 

3. Person in service made no class “ B” or class “ E” allotment or 
contribution during service for such person. 

As an example of class 1, you cite the application of Carrie 
Shrubsole, recently filed and now pending, for family allowance in 
connection with the service of Joseph Burgess, with respect to which 
you state as follows: 

The man named above enlisted May 25, 1918, and was discharged July 1, 
1919. He executed Form 1-B, June 18, 1918, and another on July 20, 1918. 
He named no dependents in either of these allotment applications and made 
no allotment to any person. Settlement of soldier’s claim for refund by the 
General Accounting Office (Review No. 3258), decision of November 29, 1922, 
shows that two class E allotments of $15.00 per month each were paid Carrie 
Shrubsole from July 1 to November 30, 1918, total $150.00. As but one class 
E allotment was deducted, payment was suspended until May 1, 1919, when pay- 
ment was resumed and $15.00 paid for May and June, 1919. This was equiv- 
alent to the payment of a $15.00 class E allotment from July 1, 1918, to June 
30, 1919. 

Said Carrie Shrubsole of 148 Krettner Street, Buffalo, New York, now files 
affidavits showing that she stood in loco parentis to the above soldier from 
the time he was five years old to the present; that she was dependent upon 
him for support during the period of his military service, and that he con- 
tributed more than $25.00 per month for her support during the year preced- 
ing his enlistment. She now claims family allowance under the amendment 
to section 22 of the war-risk insurance act approved December 24, 1919. 
Said amendment broadens the definition of parent to include persons who stood 
in loco parentis to a member of the military or naval forces at any time prior 


to his enlistment or induction for a period for not less than one year, effective 
as of October 6, 1917. 


Class “ E ” allotments were those made by a soldier under section 
16 of the act of March 2, 1899, 30 Stat., 981, as amended by the act 
of October 6, 1917, 40 Stat., 385, for the support of his wife, chil- 
dren, or dependent relatives or for such other purposes as the Secre- 
tary of War deemed proper. Thus, they constituted a class of allot- 
ments in force long prior to the passage of the war risk act, and 
payments thereof were exclusively under the jurisdiction of the 
War Department and carried no Government allowance. 

Class “ B” allotments were those made by a person in the military 
service under section 204 of the war-risk act of October 6, 1917, 40 
Stat., 403, to a grandchild, a parent, brother, or sister, payment of 
which was controlled exclusively by the Bureau of War Risk Insur- 
ance, now the United States Veterans’ Bureau, and carried Govern- 
ment family allowances under certain specified conditions. 

The only class of allottees here for consideration were those who 
stood in loco parentis to the person in the military service who 
executed the allotment. 

Section 22 of the war-risk act of October 6, 1917, 40 Stat., 401, 
defines “ parent,” as used in the act, as follows: 
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(4) The term “parent” includes a father, mother, grandfather, grand- 
mother, stepfather, and stepmother, either of the person in the service or of 
the spouse. 


Section 4 of the act of December 24, 1919, 41 Stat., 371, amending 
the war-risk act, defined “ father” and “ mother” as follows: 

(4a) The terms “father” and “mother” include stepfathers and step- 
mothers, fathers and mothers through adoption, and persons who have stood in 
loco parentis to a member of the military or naval forces at any time prior to 


his enlistment or induction for a period of not less than one year: Provided, 
That this subdivision shall be deemed to be in effect as of October 6, 1917. 


As conditions precedent to payment of family allowance the en- 
listed man or his beneficiary must make written application therefor 
(section 204 of the war-risk act of October 6, 1917) ; the dependency 
as required by the statute must exist (section 206 of the same act) ; 
deductions from the enlisted man’s pay in the proper amount must 
be made (section 206 of the same act) ; and the allotments and fam- 
ily allowances shall be paid by the bureau to or for the beneficiaries 
(section 209 of the same act). 

It is clear, therefore, that for any period on and after December 
24, 1919, date when persons standing in loco parentis were author- 
ized to be designated as class “ B” allottees, the only class of allot- 
ments on which family allowances in favor of such persons could be 
paid were class “B” allotments, and applications for the family 
allowance must have been made in writing, the presumption being 
that the soldiers had knowledge of the change in the law, including 
persons standing in loco parentis, as authorized allottees but only 
upon compliance with the other conditions of the statute. 

Accordingly, in no case can family allowance be paid on a class 
“FE” allotment, effective over any period on and after December 24, 
1919. 

For the period October 6, 1917, to December 23, 1919, inclusive, 
a different situation is presented. The act of December 24, 1919, 
authorizing persons standing in loco parentis to be designated as 
allottees entitled to family allowances, was made retroactively ef- 
fective to October 6, 1917. During that period persons in the mili- 
tary service were not entitled to designate persons standing in loco 
parentis as class “ B” allottees, or to claim family allowances for 
them. To give effect to the retroactive provision it is necessary to 
accept evidence to show that conditions existed during the period 
October 6, 1917, to December 23, 1919, inclusive, in individual cases, 
which would have entitled the service man to have executed a class 
“ B” allotment and claim a family allowance based thereon had the 
law then authorized it. In the case of Mrs. Eva Rowe, 2 Comp. 
Gen., 565, cited by you, there was authorized payment of family al- 
lowance during such period where the allotter had attempted to des- 
ignate Mrs. Rowe as class “ B ” allottee on the basis of loco parentis 
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relationship, but was then denied the right because the law did not 
authorize it. There is no apparent reason for making a distinction 
between those persons who attempted to claim the family allowance 
for persons standing in Joco parentis contrary to law and those per- 
sons who may have refrained from making such claim because they 
were advised the law did not authorize it. 

Accordingly, the three classes of cases are for disposition as fol- 
lows: 

1. In all cases where a person in the military service had running 
a class “ E” allotment during the period November 1, 1917, section 
204, act of October 6, 1917, to December 23, 1919, inclusive, in favor 
of a person standing in loco parentis to him, in such amounts as to 
meet the conditions of a class “B” allotment under the war-risk 
act, the family allowance may be paid to the allottee for the period 
the allotment was in force, upon filing of written claim in the Vet- 
erans’ Bureau, supported by proof that the relationship of loco 
parentis and condition of dependency existed. 

9. As there was in force at all times a form of allotment constitut- 
ing a medium through which the person in the military service could 
have contributed from his military pay to the support of his depend- 
ents, contributions to persons standing in loco parentis other than 


through the allotment system may not be accepted as supporting 
payment of the family allowance. 

3. Family allowance is clearly not payable where the person in 
the military service made no class “ B” or class “ E” allotments or 
contributed nothing to the support of persons standing in loco par- 
entis during his service. 


PAY OF WARRANT OFFICERS OF THE NAVY. 


The pay of warrant officers of the Navy under the joint service pay act is 
confined to sea and shore rates and there is no longer a separate third 
rate for leave or waiting orders. 

Warrant officers of the Navy are entitled to sea pay for sea duty and for 
authorized leave (not in excess) from sea duty, and to one-half sea pay 
for excess authorized leave from sea duty, and are not entitled to any pay 
for unauthorized leave from sea duty (not excused as unavoidable). 

Warrant officers of the Navy are entitled to shore pay for shore duty either 
within or beyond the continental limits of the United States (if latter, 
inclusive of time of departure from until return), for authorized leave 
(not in excess) from such shore duty, and while on waiting orders; to 
one-half shore pay for excess authorized leave from such shore duty; and 
are not entitled to any pay for unauthorized leave from such shore duty 
(not excused as unavoidable). 


Comptroller General McCarl to the Secretary of the Navy, October 25, 1923: 
I have your submission of proposed change in “ Instructions for 
Carrying into Effect the Joint Service Pay Bill, act of June 10, 
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1922,” with request for an expression of view as to whether in so far 
as it involves disbursements it is in conformity with law. 

The change relates to the pay of warrant officers under section 10 
of the act of June 10, 1922, 42 Stat., 630, for duty and for leave; 


eliminates sea pay for shore duty beyond the continental limits of 
the United States (from time of departure from until return to 


United States) and for leave therefrom by a transference of said 
duty and leave from the column in paragraph 1 (a) headed “Sea 
pay ” to the opposite column in said paragraph headed “Shore pay ”; 
in effect substitutes shore pay for shore duty beyond the continental 
limits of the United States and for leave therefrom for sea pay as 
in existing instruction; and reads: 


Subject: Change in Pay Bill Instructions. 
Reference: (a) Comp. Gen. Dec., A. D. 7227 of 3 January, 1923 (2 Comp. 
Gen., 418). 
(b) Comp. Gen. Dec., A. D. 7461, of 2 March, 1923. 

1. The following shall be known as Change No. 11 in sections A and B of 
the Instructions for Carrying into Effect the Joint Service Pay Bill, act of 
10 June, 1922. 

Paragraph 1 (a). Change to read as follows: 

Tables 111 and 111-A. headed “ Pay and allowances of warrant officers,” 
give effect to sections 10 and 11 of the act. It will be noted that there are 
only two pay classifications for warrant officers, i. e., sea pay and shore pay. 

The duty carrying each is as follows: 


SEA PAY. SHORE PAY. 


While on sea duty. On duty within the continental limits 
On leave while on sea duty. of the United States. 
On leave while on duty within the 
continental limits of the United 
States. 
On waiting orders. 
On shore duty beyond the conti- 
nental limits of the United States 
(from time of departure from until 
return to United States). 
On leave while on shore duty beyond 
the continental limits of the United 
States. Comp. Gen. Dec, A. D. 
7461, of 2 March, 1923. 


2. This change is made necessary by references (a) and (b). Payments 
made to and including 2 January, 1923, on the basis of the original instruc- 
tions shall stand as made. 


The instructions are concurred in, with the suggestion that for 
completeness there be added thereto the following: 


There is no longer any separate pay rate for warrant officers for what was 
known as leave or waiting orders pay, and hereafter for authorized leave not 
in excess of 30 days to the year, cumulative for 4 years, they will be paid 
full sea pay if on leave from sea duty and full shore pay if on leave from 
shore duty (within or without the continental limits of the United States), 
and for such authorized leave in excess of said 30 days to the year one-half 
of said respective sea or shore rate. Warrant officers absent without leave 
(not excused as unavoidable) are not entitled to any pay. See act of August 
29, 1916, 39 Stat., 578; section 1265, Revised Statutes; act of July 29, 1876, 
19 Stat., 102. 
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ARMY PAY—MEMBERS OF NATIONAL GUARD. 


A member of the National Guard who reported to the rendezvous of his 
organization in response to the call of the President but who refused 
to take and subscribe to the oath required by section 70 of the act of 
June 3, 1916, 39 Stat., 201, and was dropped from the rolls of his organi- 
zation, is not entitled to pay from Federal funds for the time spent at 
the rendezvous. 23 Comp. Dec., 346, overruled. 

Decision by Comptroller General McCarl, October 26, 1923: 

William M. West requested June 16, 1923, review of settlement 
No. M-61, dated June 8, 1923, disallowing his claim under section 
7 of the act of May 27, 1908, 35 Stat., 401, for pay as a private of 
Company L, First Iowa Infantry, National Guard, for the period 
from April 7, 1917, date he reported at his organization rendezvous 
in response to the call of the President, to May 18, 1917, date he 
was dropped from the rolls of his organization for refusal to take 
and subscribe to the oath required by section 70 of the national 
defense act of June 3, 1916, 39 Stat., 201, to the effect that no enlisted 
man should be recognized as a member of the National Guard until 
be had taken an oath in form therein prescribed to defend the Con- 
stitution, and to obey the orders of the President of the United 
States. 

Claimant states that he was earning $4 a day when his organiza- 
tion was called into the Federal service; at this time the base pay 
of a private was only $15 a month. The reason for his refusal to 
take and subscribe to the oath required by the act of June 3, 1916, 
as one of the conditions precedent to recognition as a member of 
the National Guard, does not appear, but he remained with his 
organization for some 42 days and performed guard duty until 
May 18, 1917, when he was dropped from the rolls. The War 
Department reports that he was not in Federal service by reason 
of refusal to subscribe to the required oath, but claim is made for 
the pay of his grade for the period intervening between the date 
of reporting at the organization rendezvous and the date dropped 
from the rolls under the provisions of section 7 of the act of May 
27, 1908, 35 Stat., 401, which provides that: 


When the militia is called into the actual service of the United States, or 
any portion of the militia is called forth under the provisions of this act, 
their pay shall commence from the date of their appearing at the place of 
company rendezvous, but this provision shall not be construed to authorize 
any species of expenditures previous to arriving at such places of rendezvous 
which is not provided by existing laws to be paid after their arrival at such 
places of rendezvous. 

The National Guard is primarily a State force, and the Constitu- 
tion of the United’ States authorized Congress “ to provide for call- 
ing forth the militia to execute the laws of the Union, suppress 
insurrections, and repel invasions,” and Congress, by virtue of this 
grant of power, in a series of statutes, particularly in those of May 


2, 1792, 1 Stat., 264; February 28, 1795, ¢d., 424; April 18, 1814, 3 ¢d., 
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134; May 13, 1846, 9 id., 9; July 29, 1861, 12 id., 281; July 17, 1862, 
id., 597; May 27, 1908, 35 id., 399; and June 3, 1916, 39 id., 166, has 
authorized the President, in certain contingencies, the existence of 
which he is the sole judge, Martin v. Mott, 12 Wheat., 19, to call 
forth the militia. In a further series of statutes, particularly those 
of May 8, 1792, 1 Stat., 271; January 2, 1795, zd., 408; March 2, 1803, 
2 id., 207; April 23, 1808, zd., 490; May 12, 1820, 3 id., 577; March 
19, 1836, 5 id., 7; July 17, 1862, 12 id., 597; and May 27, 1908, 35 id., 
399, provision was made for the organization, training, and equip- 
ping of the National Guard. By the act of May 8, 1792, 1 Stat., 271, 
carried into the Revised Statutes as section 1625, the militia of the 
respective States was defined as consisting of every able-bodied male 
citizen of the age of 18 and under the age of 45 years. What is now 
known as the National Guard was prior to 1903 simply a part of the 
militia, no distinction being made in the laws of the United States. 
See 2 Ops. Atty. Gen., 691. See also decision to Secretary of War 
dated September 29, 1923, and October 17, 1923. 

Prior to section 70 of the act of June 3, 1916, 39 Stat., 201, which 
requires an oath to protect and defend the Constitution of the United 
States and to obey the orders of the President to be given to the men 
when they are enlisted into the National Guard, the formality which 
marked the entry of the National Guardsman into the Federal serv- 
ice was the administering of the oath, which was done after ascer- 
tainment that he possessed the necessary physical, mental, and moral 
qualifications for Federal service, all termed “muster.” The muster 
in fixed the time of commencement of Federal military service and 
the muster out fixed the termination thereof. See 18 Ops. Atty. 
Gen., 406. The examination and inspection reserved to the United 
States the power to refuse to receive into Federal service any National 
Guardsman who did not possess the necessary qualifications on en- 
listment in the National Guard or whose qualifications, during the 
interim between the enlistment and the call for Federal service, fell 
below the standard required. See 24 Ops. Atty. Gen., 651, paragraph 
466, Army Regulations, 1910, as amended by Changes No. 64 of 
May 17, 1912. 

Until the passage of section 7 of the act of May 27, 1908, it had 
been uniformly held that the militia was not entitled to pay from 
Federal funds until they had been mustered. Second Comp. Dec., 
November 12, 1878; 5 Comp. Dec., 395 ; td., 126; 6 ¢d., 872. . To remove 
the necessity of enacting special legislation to reimburse the States 
for the pay of the militia during the interim between the date of 
reporting at their organization rendezvous and the date of muster 
into the Federal service, section 7 of the act of May 27, 1908, pro- 
vided that pay from the United States should commence from the 
date of appearing at the organization rendezvous. If a National 
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Guardsman was found morally, mentally, and physically qualified 
and was mustered, he is, by relation, entitled to pay from the date 
he reported for duty. If he did not meet the conditions precedent 
and was not mustered he is not entitled to pay because he neither 
formally nor constructively entered into the “ actual service” of the 
United States. In the language of the Supreme Court in Houston 
v. Moore, 5 Wheat., 1, at page 20, “it would seem to border some- 
what on absurdity to say that a militiaman was in the service of the 
United States at any time who, so far from entering it for a single 
moment, refused to do so” by not taking the oath required and by 
being allowed to return to his home. The decision in 23 Comp. Dec., 
346, will not be followed hereafter. 

Upon review the settlement is sustained. 


COMPENSATION—DOUBLE. 





Employment of the same person as laborer and as clerk at the same time when 
the combined salaries exceed an aggregate rate of $2,000 per annum is pro- 
hibited by the act of May 10, 1916, 39 Stat., 120, it being immaterial that by 
reason of the intermittent character of the employment the total pay ac- 
tually received per annum does not amount to $2,000. 





Decision by Comptroller General McCarl, October 26, 1923: 

The Secretary of the Treasury on October 4, 1923, requested review 
of settlement C-1482-Tc, dated September 6, 1923, in which was dis- 
allowed $24.15 in the accounts of Neils Juul, collector of customs, 
Chicago, Ill. The item disallowed represents a payment made by the 
collector to Arthur F. Swanson for service as a temporary laborer 
at $1.66% per day in the post office at Blue Island, Ill. The payee was 
also a clerk in the Blue Island post office at $1,800 per annum. 

The act of May 10, 1916, 39 Stat., 120, prohibits payment “to a 
person receiving more than one salary when the combined amount of 
said salaries exceeds the sum of $2,000 per annum.” The act cited 
has been construed to prohibit payment if the aggregate rates pe: 
annum exceed $2,000. See 24 Comp. Dec., 396. The fact that the 
employment as a laborer was intermittent and part-time does not 
operate to take the case out of the prohibition of the act of May 10, 
1916. See 22 Comp Dec., 673. The compensation is on a per diem 
basis and service is to be performed as needed. The compensation for 
the service as laborer must be regarded as salary within the meaning 
of the act of May 10, 1916. It differs from the case where compensa- 
tion is for a service complete at each rendering and is in the nature 
of a fee for the service and not salary. 22 Comp. Dec., 678. 

It is not now for consideration whether payment at a rate not 
in excess of $2,000 per annum would be authorized since payment was 
not made at that rate but was made at an illegal rate. The pay- 
ment disallowed having been made contrary to law, the disallowance 
must be affirmed. 
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ARMY PAY—REDUCTION AND RETROACTIVE PROMOTION OF NON- 
COMMISSIONED OFFICERS. 


A noncommissioned officer of the Army reduced from the grade of first 
sergeant to the grade of sergeant by the officer having authority to ap- 
point noncommissioned officers of his command may not, after discharge 
and reenlistment, be retroactively reinstated or reappointed to the grade 
from which reduced so far as his right to the higher rate of pay during 
the former enlistment is concerned. 

Decision by Comptroller General McCarl, October 26, 1923: 

David W. Mallonee requested July 23, 1923, review of settlement 
No. W-896907, dated May 26, 1923, disallowing his claim for the 
difference in pay between the grades of first sergeant and sergeant 
from March 1, 1922, to September 25, 1922. The claim was dis- 
allowed on the ground that claimant did not hold the grade of 
first sergeant during the period of his claim for the pay of that 
grade. 

The act of June 4, 1920, 41 Stat., 761, required the placing on and 
after July 1, 1920, of all enlisted men of the Army into one of seven 
grades thereby established with basic pay fixed for each of the 
grades and with a limitation on the percentage of the total en- 
listed strength of the Army that could be placed in any one grade. 
Pursuant to this requirement, the enlisted men of the Army were 
regraded and placed in one of the seven grades. The joint reso- 
lution of February 7, 1921, 41 Stat., 1098, provided for reduction 
of the enlisted personnel of the Army to 175,000 men, while the 
subsequent Army appropriation act of June 30, 1921, 42 Stat., 74, 
required a further reduction of the enlisted personnel to 150,000 
men. These reductions in the total enlisted strength of the Army 
necessitated corresponding reductions in the various grades so as 
to maintain the prescribed ratio. It is stated that at this time there 
were five first sergeants on duty with the coast defenses of Pensa- 
cola, Fla., with an authorized strength of only three. 

Under this state of affairs claimant, then a first sergeant, having 
served his tour of foreign duty, was transferred pursuant to Special 
Orders, No. 194, headquarters Fourth Corps Area, dated October 8, 
1921, and Special Order No. 277, headquarters Philippine Depart- 
ment, dated November 29, 1921, from the Philippine Islands to 
Pensacola, Fla. The commanding officer of the coast defenses con- 
cluded to reduce two of the junior first sergeants to sergeants; upon 
claimant’s arrival he was found to be a junior first sergeant and was 
reduced to sergeant by Special Order No. 29, headquarters coast 
defenses of Pensacola, dated February 28, 1922. 

Paragraph 2g of circular No. 25, War Department, January 27, 
1921, provided that: 


Except upon his own application or by sentence of a court-martial, a non- 
commissioned officer will not be reduced in grade while his application for 
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transfer under the provisions of this order is pending nor during the first 
six months of his service with the organization to which he is transferred. 


while paragraph 8 of circular No. 275, War Department, October 22, 
1921, provided that: 


Not later than May 31, 1922, officers authorized to appoint noncommissioned 
officers * * * will issue the necessary orders for reductions * * * of 
such noncommissioned officers * * * as are in excess of the numbers 
authorized by the 1920-21 Tables of Organization as modified to accommodate 
these tables to the use of the Regular Army at reduced strength. 


The provisions of said circular requiring reduction to be completed 
by May 31, 1922, were modified from time to time by subsequent 
circulars so as to extend the time to March 31, 1923, and some time 
subsequent to January 12, 1923, claimant was reinstated as first 
sergeant to date from February 28, 1922, date of his reduction. 
In the meantime and on September 22, 1922, he was discharged 
from the service and reenlisted two days later. The present claim 
is for the difference in pay between the grades of first sergeant and 
sergeant from March 1 to September 22, 1922, inclusive. 

The matter of appointment and reduction of noncommissioned | 
officers of the Army is one of regulations, and it is not necessary for 
the purposes of this claim to decide whether there may be retention 
in the higher grades after it has been determined, as here, that there 
was a surplus of men in such higher grades. It is admitted that 
but for the provisions of the circular of January 27, 1921, to the 
effect that a noncommissioned officer shall not be reduced pending 
his application for transfer and during the first six months with his 
new organization, the commander of the coast defenses of Pensacola 
had ample authority under the provisions of both paragraph 277, 
Army Regulations 1913-1917, and War Department circular of 
October 22, 1921, to reduce claimant from the grade of first sergeant 
to the grade of sergeant. However that may be, the fact remains 
that claimant was reduced by the officer having authority to appoint 
noncommissioned officers of his command, and no action was taken 
toward reinstatement, or reappointment, until after the date of his 
discharge from the enlistment in which serving when the reduction 
took place. Whether a reinstatement, or reappointment, may be 
made retroactively in a current enlistment is not now decided, but it 
is clear that such reinstatement or reappointment may not be made 
retroactively so as to affect the status in a prior enlistment. See 
United States v. Corson, 114 U. S., 619; Montgomery v. United 
States, 19 Ct. Cls., 370. See also 1 Comp. Gen., 293, relative to 
attempted change in status after discharge. 
Upon review the settlement is sustained. 
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CONTRACTS—LIQUIDATED DAMAGES—PENALTIES. 


Under a contract for furnishing a large quantity of supplies, containing 
a provision for liquidated damages of a percentage of the entire contract 
price for each and every day’s delay in the delivery of any unit thereof, 
the fact that the actual damages may bear no relation to the liquidated 
damages specified does not constitute such provision a penalty, nor does 
the delivery of a large portion of the supplies within the time limit ex- 
cuse or reduce the liquidated damages assessable for failure to complete de- 
livery within the specified time. 


Decision by Comptroller General McCarl, October 26, 1923. 

The Ross Machine Co. (Inc.) requested June 1, 1922, reconsidera- 
tion of decision dated April 26, 1922, disallowing its claim in the 
sum of $13,950.36, deducted by the War Department under contract 
No. 7138, Air Service, as liquidated damages. The decision was to 
the effect that contractor failed to make and deliver the material 
sold by the contractor to the United States pursuant to the terms 
of said contract within the time specified therein and extension of time 
granted thereunder, and that pursuant to the provisions of article 
15 of said contract, which provides that in the event of the failure of 
the contractor to deliver any of the articles contracted for within 
the time in which delivery was due, there shall be deducted as liqui- 
dated damages from any payment made thereafter one-fifth of 1 per 
cent of the contract price for each and every day of delay in de- 
livery of each unit beyond the time stipulated, the deductions of 
liquidated damages were proper. 

By the terms of the cuntract the contractor agreed to sell to the 
Government and the Government agreed to buy a large quantity of 
de Haviland spares, the spares to be covered by orders Nos. 520081, 
520082, and 520083, delivery to be made at times and in quantities as 
set forth in the orders, but complete deliveries were to be made 
within six months from the time blue prints were furnished. 

Article 1 of said contract provides that— 


* * * Changes may be made at any time by mutual agreement between 
the contracting officer and the contractor * * * 


and that 


* * * The contractor’s time for the performance of this contract shall 


be extended to cover any delays in performance caused to the contractor by 
such changes . 


It is shown conclusively that from time to time certain changes 
were made both as to quantity and price, and that the contractor’s 
time for the performance of the contract was extended to cover the 
dleiays caused by such changes. 

It is not now contended that there was a complete delivery of all 
the spares before the time of extensions so granted had expired, but 
that because a good part of the spares were delivered within the time 
specified, there is no right to enforce the clause providing for 
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liquidated damages to the extent of the deduction of liquidated 
damages in the amount so deducted. In the application for recon- 
sideration counsel for contractor says: 


Where in a Government contract it is provided that a certain sum shall be 
paid as “ liquidated damages” for each day’s delay and such sum appears to 
be grossly in excess of the damages which are likely to accrue for the failure 
to complete contract within a stipulated time, thereby violating the principle 
that liquidated damages are to constitute a just compensaion for the loss or 
injury actually sustained, and are to place the Government in as good a 
position as it would have been in had the contract not been broken, the pro- 
vision for liquidated damages will be construed to be a provision for a penalty 
which will be enforced to the extent of the actual damages only. 


In support of his theory contractor cites several earlier decisions 
of the Judge Advocate General of the Army and also of the former 
Comptroller of the Treasury. In the main the decisions cited by 
the contractor were rendered in that period when the law was quite 
unsettled as to the propriety of and binding effect of a provision 
for liquidated damages in a contract such as is here for considera- 
tion. In the case of the United States v. Bethlehem Steel Co., 205 
U. S., 105, Mr. Justice Peckham, speaking for the court, said: 

The courts at one time seemed to be quite strong in their views and would 
scarcely admit that there ever was a valid contract providing for liquidated 
damages. Their tendency was to construe the language as a penalty, so that 
nothing but the actual damages sustained by the party aggrieved could be re- 
covered. Subsequently the courts became more tolerant of such provisions, 
and have now become strongly inclined to allow parties to make their own 
contracts, and to carry out their intentions, even when it would result in the 


recovery of an amount stated as liquidated damages, upon proof of the viola- 
tion of the contract, and without proof of the damages actually sustained. 


The more modern rule of construction of liquidated damage pro- 
visions is that the parties to a contract may, where the damages con- 
stitute even a breach of an uncertain nature, estimate them in ad- 
vance of a breach and agree upon their measure, and such agree- 
ment when entered into in good faith will be enforced. See Sun 
Printing & Publishing Association vy. Moore, 183 U. S., 642; Bed- 
ford v. Miller, 212 Fed., 368; Union Pacific Railroad Company v. 
Mitchell Crittenden Tie Company, 190 Fed., 544. 

In the case under consideration there is no dispute as to the extent 
of the delays, and the strong contention of the claimant is that be- 
cause a single sum in damages is stipulated for, without regard to 
whether the delivery of a part or all of the spares should be delayed, 
and because the damage to the Government would probably be less 
in amount if a part of the spares were delivered within the time 
specified, the provisions of the contract with respect to liquidated 
damages can not be considered the result of a genuine preestimate 
of the loss which would be caused by the delays, but must be re- 
garded asa penalty. This position is wholly untenable. See Wise v. 
United States, 249 U. S., 361, wherein was stated the modern rule 
of construction of liquidated damage provisions, as follows: 
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The subject of the interpretation of provisions for liquidated damages in 
contracts, as contradistinguished from such as provide for penalties, was 
elaborately and comprehensively considered by this court in Sun Printing € 
Publishing Association v. Moore, 183 U. S., 642, applied in United States v. 
Bethlehem Steel Co., 205 U. §S., 105, and the result of the modern decisions 
was determined to be that in such cases courts will endeavor, by a construc- 
tion of the agreement which the parties have made, to ascertain what their 
intention was when they inserted such a stipulation for payment, of a desig- 
nated sum or upon a designated basis, for a breach of covenant of their con- 
tract, precisely as they seek for the intention of the parties in other respects. 
When that intention is clearly ascertainable from the writing, effect will be 
given to the provision, as freely as to any other, where the damages are uncer- 
tain in nature or amount or are diflicult of ascertainment or where the amount 
stipulated for is not so extravagant, or disproportionate to the amount of 
property loss, as to show the compensation was not the object aimed at or as 
to imply fraud, mistake, circumvention, or oppression. 


It is to be noted that in the contract under consideration the 
parties agreed that in the event of the failure of the contractor to 
deliver any of the articles contracted for, liquidated damages should 
be deducted. Thus, it is apparent that the parties estimated the 
damages in advance of a breach and a failure to make complete 
deliveries within the time specified was a breach within the mean- 
ing of said contract. If it had been the intention of the parties 
that a partial delivery of the spares within the time specified should 
relieve the contractor from the payment of liquidated damages in 
part, they should have so stated in the contract, and not having so 
stated, it must be held that a failure to make complete deliveries 
within the time specified was the intention of the parties. There 
is no contention in the case now before me that it was not a proper 
case for a liquidated damage clause in the contract, and no sugges- 
tion either of fraud, mistake, circumvention, or oppression on the 
part of the Government. The liquidated damage clause therefore 
is valid and must be given effect the same as other provisions of the 
contract. 

The decision of April 26, 1922, is affirmed. 


TRANSPORTATION—LIABILITY FOR GOODS LOST IN TRANSIT. 


The liability of an express company for goods lost in transit is the actual 
value of the goods when not exceeding the maximum liability specified 
in the express receipt, and is not limited to the proportion of the maxi- 
mum liability that the weight of the goods lost bears to the weight of 
the particular shipment. 

Decision by Comptroller General McCarl, October 27, 1923: 

The American Railway Express Co. applied per letter of Sep- 
tember 26, 1923, for review of settlement Tn-N-8885}, December 
26, 1922, in disallowing its claim for refundment of $15.76, claimed to 
have been excessive deduction on account of loss of one case ordnance 
stores weighing 6 pounds on a shipment of 97 pounds from supply 
officer, navy yard, Washington, to supply officer, navy yard, Brook- 
lyn, per bill of lading 15010, June 21, 1918. 





266 DECISIONS OF THE COMPTROLLER GENERAL. 


In order to adjust the loss the sum of $18.76, the amount deter- 
mined by the Navy Department to be the value of the lost case, 
was deducted from the bill of the American Railway Express Co. No. 
B-10-289, per voucher 23752, second quarter, 1920, accounts of Com- 
mander C, G. Mayo. The American Railway Express Co. then filed 
its supplemental bill E-7-75 for $15.76, contending that its actual 
liability was only $3, based on 50 cents per pound. Said bill was 
disallowed by settlement Tn-N-8885}. 

The company in its application for review contends that its lia- 
bility is but $3.10, stating that where the shipment weighs less than 
100 pounds, the liability is based on the proportionate part of the 
shipment on which the claim is based against the weight of the 
entire shipment; that the liability for the loss of the 97 pounds 
being $50, the proportionate liability for the loss of 6 pounds is 
but $3.10. 

The shipment was made on a Government bill of lading, no value 
stated, and in accordance with the conditions thereof is subject to 
the conditions of the uniform express receipt. Condition No. 2 of 
said express receipt reads in part as follows: 


In consideration of the rate charged for carrying said property which is 
dependent upon the value thereof and is based upon an agreed valuation of not 
exceeding fifty dollars for any shipment of 100 pounds or less * * * the 
shipper agrees that the company shall not be liable in any event for more 
than fifty dollars for any shipment of 100 pounds or less * * 


The company having made provision for an meat liability 
based on a higher rate for service, the provision for rates dependent 
upon the declared or released value of the property transported was 
authorized by the Interstate Commerce Commission upon applica- 
tion of the American Railway Express Co. in case No. 4198, April 
2, 1917, 43 I. C. C., 510. 

The shipment as made was subject to rates for service and liability 
in accordance with said provision of the uniform express receipt, 
in accordance with the condition of the Government bill of lading 
providing for shipment at a rate based on limited liability. 

The liability of the company under such conditions is for the 
actual loss or damage to the shipment, subject, however, to the 
agreed maximum liability upon which rates are based. 

It thus appears that in accordance with the conditions of the 
shipment and the rate based thereon, the company is liable for the 
loss or damage to the shipment for the amount of loss or damage, 
subject, however, to a maximum liability on a shipment weighing 
less than 100 pounds of $50. As the loss or damage to the ship- 
ment in this case is shown to be $15.76, the company is liable to the 
United States for said amount, which, it appears, has already been 
collected. The settlement disallowing the claim for refund of a 
portion of this amount was therefore correct and is affirmed. 
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TRANSPORTATION—LAND GRANT—EQUALIZATION AGREEMENT. 
The fact that the land-grant route upon which the equalization agreement of 

a competing company is based is abandoned by the railroad company and 
a nonland-grant route substituted therefor does not relieve either the 
land-grant railroad company or the equalization company from furnish- 
ing transportation to the Government between the points formerly con- 
nected by the land-grant route at land-grant rates. 
Decision by Comptroller General McCarl, October 27, 1923. 

The Southern Pacific Co. applied per letter of August 13, 1923, 
for review of settlement T-53581-S, July 19, 1923, of bill F-022845 
for transportation charges on a shipment of high explosives from 
Marshall (Spokane), Wash., to Roseburg, Oreg. 

The carrier billed for the service at $164.97 on the basis of 11,800 
pounds, the weight of the shipment at the less-than-carload rate 
from Marshall to Portland, less fifty per cent deduction on account 
of land-grant. Allowance was made for the service in the sum of 
$126.07, on the same basis as claimed by the carrier, excepting the 
application of the carload rate upon the basis of a minimum carload 
of 12,001 pounds. 

The company in its application for review claims a different 
method of settlement and an additional allowance of $83.09, con- 
tending that the published rate from Marshall to Portland is only 
applicable via the Northern Pacific Railway, Pasco, thence Spokane, 
Portland & Seattle Railway, and that there is no through rate pub- 
lished which applies via the Northern Pacific Railway land-grant 
line through Tacoma, and that there is no authority for deduction 
of the full 50 per cent account of land grant from the earning be- 
tween Marshall and Portland. 

This shipment was routed by the Oregon-Washington Railroad 
& Navigation Co., an equalization carrier, which received the busi- 
ness under its equalization agreement, in accordance with which the 
payment for the service is to be made not in excess of the amount 
that would have been payable had the sevice been rendered by the 
land-grant route yielding the lowest net rate. 

The Government aided the Northern Pacific Railroad, later desig- 
nated as the Northern Pacific Railway, by grants of land in its con- 
struction through Spokane and Pasco by Tacoma to Portland, in ac- 
cordance with which the Government is entitled to transportation 
over said road between said points with deduction of 50 per cent 
therefrom on account of land grant. 

In 1910 there were two routes from Pasco to Portland, one by the 
Northern Pacific Railway and the other by the Oregon Railroad & 
Navigation Co., the predecessor of the Oregon-Washington Railroad 
& Navigation Co. Payment for service by the latter route was made 
on same basis as by all-land-grant line of the Northern Pacific Rail- 
way. After the completion of the Spokane, Portland & Seattle 
8779°—24——19 
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Railway from Pasco to Portland, the Northern Pacific Railway Co. 
canceled the rates applying by its own line through Tacoma, which 
was a land-grant line, and provided that the rates in its tariffs would 
only apply via the Spokane, Portland & Seattle Railway. 

The Spokane, Portland & Seattle Railway is jointly owned by the 
Northern Pacific Railway and the Great Northern Railway Cos., and 
after the present line had been completed in 1912 the stock outstand- 
ing was equally owned by the two companies, while the bonds issued 
were jointly guaranteed and held in the treasuries of the two com- 
panies. 

It thus appears that the Northern Pacific Railway Co. attempted 
to eliminate through routing by the land-grant line, by using its 
newly acquired nonland-grant line between Pasco and Portland 
designated as the Spokane, Portland & Seattle Railway, thus sub- 
stituting said line for its own original aided line, which, although 
otherwise probably proper, may not operate to deprive the Govern- 
ment of the rights to which it is entitled through its contract aris- 
ing under the grant of lands to the Northern Pacific Railroad in aid 
of its construction. 

It has been a recognized principle, in accordance with the decisions 
of the accounting officers of the Treasury for more than 30 years, 
that the percentage of deduction as established by the original grant 
of lands to a land-grant railroad should be maintained regardless 
of changes which will necessarily be made in the course of years; 
that the rights of the Government in its original aid to the road are 
not to be abandoned because of the shortening of a road or the substi- 
tution of another route in lieu of the land-grant line; that the rights 
of the company and of the Government as to land-grant deductions 
were established when the road was completed in accordance with 
the terms of the grant of land; and that in case of a substituted line 
for the aided line the substituted line must be regarded in the settle- 
ment for a Government service as upon the same basis as though 
transportation was rendered by the original land-grant line. 

In accordance with a long line of decisions, which have been con- 
sistent on this point and effective for more than 30 years, the Gov- 
ernment is entitled to the transportation over the substituted line on 
the same basis as though transportation was furnished over the orig- 
inal land-grant line. The substituted line of the Northern Pacific 
Railway between Spokane and Portland is therefore considered to 
be a land-grant route on the same basis as the original aided line, 
which has been abandoned for this service. A similar case to that 
now presented was specifically considered by the Comptroller of the 
Treasury per decision of February 6, 1920, appeal No. 30399. There 
appears to be no reason why the long-established practice in this 
class of cases should not be followed. The settlement is affirmed. 
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EMERGENCY SERVICES BETWEEN GOVERNMENT DEPARTMENTS 
AND ESTABLISHMENTS. 


Emergency services rendered by one Government department or establishment 
to another for the protection of Government property, being for the common 
good of the Government rather than for the benetit of the particular de- 
partment aided, do not require reimbursement to the department or estab- 
lishment rendering such aid. 

Comptroller General McCarl to the Secretary of Commerce, October 27, 1923: 

By your reference I have the letter of October 10, 1923, of the 
Acting Director of the United States Coast and Geodetic Survey re- 
questing decision whether payment is authorized of a voucher stated 
in favor of the United States Shipping Board Emergency Fleet Cor- 
poration in payment for a wrecking pump and connections loaned to 
the United States Coast and Geodetic Survey vessel /sis and lost with 
that vessel. 

It appears that the marine insurance department of the Emer- 
gency Fleet Corporation placed two pumps and connections on the 
United States Coast Guard cutter Yamacraw to be used in floating 
the United States Shipping Board steamer Quoque, which had struck 
a submerged wreck on the coast of Florida. While en route the 
Yamacraw was intercepted by radio by the Coast and Geodetic Sur- 
vey steamer /sis, which was in distress. On the request of the com- 
manding officer of the /s¢s one of the pumps was placed on board that 
vessel and was lost when the /sis foundered. 

The service in this case was under an emergency and for the benefit 
of the Government under which no liability arose for the loss of 
the pump. 

You are advised that payment of the voucher submitted is not 
authorized. See 23 Comp. Dec., 499. 


CONSULAR DRAFTS—OBLIGATION OF APPROPRIATIONS. 


The drawing of a draft on the Treasury by a consular officer obligates the 
appropriation applicable to its payment, and where the appropriation has 
been carried to the surplus fund before the draft is presented for payment, 
the amount thereof may be restored to the appropriation and made avail- 
able for the payment of the draft. ‘ 


Comptroller General McCarl to the Secretary of the Treasury, October 29, 

1923: 

I have your letter of October 4, 1923, requesting decision whether 
the procedure in decision of September 7, 1923, authorizing restora- 
tion from the surplus fund under an appropriation against which 
the amount of a consular draft was charged, for the purpose of 
honoring the draft in possession of a paying bank which presented 
it to the Government for payment subsequent to the time the ap- 
propriation chargeable had lapsed to the surplus fund, may be 
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adopted in payment of the claim of the National City Bank of New 
York, certificate of settlement C-8378, dated May 7, 1923, before you 
for certification to Congress for an appropriation. 

It was stated in decision of September 7, 1923, as follows: 


Issuance of Government checks either by disbursing officers or the Treasurer 
constitutes obligations against an appropriation, and where the checks are 
not presented for payment prior to the lapsing of the appropriation to the sur- 
plus fund, the amounts of all outstanding checks are not covered into the surplus 
fund at the time the appropriation lapses, but go to “ Outstanding liabilities,” 
thereafter chargeable with the amount of such checks when presented for pay- 
ment. 

A consular draft, while not a Government check in a technical sense, never- 
theless, when lawfully issued, should be considered as obligating the appro- 
priation in the same manner as government checks, the only difference being 
apparently that either through failure of administrative action or facts pre- 
venting its presentation for payment, no reservation is made for its payment 
when the chargeable appropriation is covered into the surplus fund. 

Section 5 of the act of June 20, 1874, 18 Stat., 110, provides that the Secre- 
tary shall cause all “ unexpended balances” of appropriations which shall have 
remained upon the books of the Treasury two fiscal years to be carried to the 
surplus fund and covered into the Treasury. The section relates to unexpended 
balances only and does not support the attempted covering in of any expended 
portion of an appropriation. 1 Comp. Gen., 510. 

The amount of this draft may be considered in this case as an “ expended” 
amount which was not lawfully covered into the surplus fund, and there is 
authorized issuance of a warrant to correct the error and to carry the amount 
to the ledger as available funds for payment of the amount of the draft to the 
presenting bank in the usual manner. 


The claim of the National City Bank of New York for $666.64 
represents proceeds of four drafts drawn on the Secretary of State 
for $166.66 each, dated November 10, 1919, December 5, 1919, Decem- 
ber 12, 1919, and March 29, 1920, by Theodore S. Amussen, ex-vice 
consul of the United States at Buenos Aires, Argentina, for salary of 
consular clerks. The appropriation against which the drafts were 
drawn was “ Allowance for clerks at consulates, 1920,” $101,062.51 of 
which has lapsed to the surplus fund. 

It is shown, therefore, that the rule announced in the decision of 
September 7, 1923, is applicable to the facts in this case and it is held 
that the amount of $666.64 was erroneously carried to the surplus 
fund under the appropriation “ Allowance for clerks at consulates. 
1920.” 

The necessary action is directed to be taken to correct the error 
and make the amount of $666.64 available for payment of the amount 
of the drafts to the presenting bank, in whose favor settlement No. 
8378, dated May 7, 1923, was issued. 

Certificate of settlement has been amended as follows: 


This certificate is hereby amended so that the amount allowed to be restored 
from the surplus fund under the indicated appropriation, in accordance with 
decision of October 29, 1923, instead of “to be reported to Congress for ap- 
propriation.” 
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MILEAGE—OFFICERS OF THE NAVY TRAVELING AS WITNESSES. 


An officer of the Navy traveling under orders for the purpose of testifying on 
behalf of the Government before civilian courts is entitled to actual and 
necessary expenses only in going, returning, and while in attendance on 
the court, in accordance with section 850, Revised Statutes, that section 
not having been repealed by section 12 of the act of June 10, 1922, 42 
Stat., 631, authorizing a mileage allowance to officers of the military and 
naval forces when traveling on official business pertaining to military or 
naval matters. 

Decision by Comptroller General McCarl, October 30, 1923: 

Lieut. John W. Lerew, U. S. Navy, applied for review of settle- 
ment M-1122-N, dated August 24, 1923, which allowed him $36.32 
mileage for travel from New York, N. Y., to Washington, D. C., and 
return under the following orders: 

1. Proceed to the place (or places—in order given) indicated below, for 
temporary duty. This is in addition to your present duties, and upon the com- 
pletion thereof you will return to your station. 

When directed by the commandant, to Annapolis, Md., reporting to the 
Superintendent, Naval Academy, thence to Washington, D. C., reporting to the 
Chief of the Bureau of Construction and Repair, as witness to give testimony in 
the defense of the suit being brought by the Carley Life Float Company 
against the United States. 

Indorsement of said orders shows that claimant reported to the 
Chief of the Bureau of Navigation at Washington, D. C., on June 
4, 1923, and completed such duty on June 8, 1923. Claimant states 
that in the performance of the duty required he appeared before a 
commissioner of the Court of Claims and under oath was examined 
by counsel for the Government each day during the period he was in 
Washington, D. C. He contends that by reason of provision in sec- 
tion 850, Revised Statutes, he is entitled to reimbursement for actual 
and necessary expenses. 

Section 850 of the Revised Statutes provides: 

When any clerk or other officer of the United States is sent away from 
his place of business as a witness for the Government, his necessary ex- 
penses, stated in items and sworn to, in going, returning, and attendance on 


the court, shall be audited and paid: but no mileage, or other compensation 
in addition to his salary, shall in any case be allowed, 


This statute applies to officers of the Navy performing travel as 
witnesses for the Government before civil authorities, for the rea- 
son that the duty performed is not imposed by reason of the offi- 
cer’s naval status, but by reason of the Government’s requirement 
in its civil capacity. 4 Comp. Dec., 146. 

It has been heretofore held by the accounting officers that a 
naval officer was not entitled to mileage under the naval law, but 
was entitled to reimbursement for actual expenses under section 
850, Revised Statutes, when ordered to travel from one place to 
another for temporary duty to testify as a witness in behalf of 
the Government in a civil case. The act of June 7, 1900, 31 Stat., 685, 
provided mileage in lieu of actual expenses for officers of the Navy 
traveling within the United States, and it was held that said act 
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of June 7, 1900, being a general statute regulating ordinary travel 
of naval oflicers, did not repeal the provisions of section 850, Revised 
Statutes. 19 Comp. Dec., 752. 

Section 12 of the act of June 10, 1922, 42 Stat., 631, provides: 


That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, * * *. 


This act does not necessarily affect the provisions of section 850, 
Revised Statutes. Each act has application within a particular 
sphere—one applying to expenses of a civil nature and the other to 
expenses pertaining to the military. Therefore the question is not 
whether the later act repeals the former one, but whether the duty 
imposed falls within the scope of the earlier or later act. When the 
duty imposed comes clearly within provisions of section 850, Re- 
vised Statutes, the travel involved is not such as contemplated in the 
act of June 10, 1922. In the instant case the duty imposed seems 
to come clearly within the provisions of section 850, Revised Stat- 
utes. Claimant’s place of business for naval purposes was at New 
York, N. Y., from which place he was sent (by means of the court 
subpena and orders from his superiors) to Washington, D. C., as a 
witness for the Government in a civil suit. The naval orders were 
by reason of claimant’s naval status, and not by reason of naval 
duties to be performed thereunder. They were in the nature of 
acquiescence to the call to perform a civil duty, and do not control 
claimant’s right to reimbursement for expenses incurred in the 
performance of such civil duty. Claimant is not entitled to mileage, 
but to reimbursement for actual necessary expenses as provided in 
section 850, Revised Statutes, claim for which should be submitted 
to the proper officials of the court for audit and payment in ac- 
cordance with the provisions of that act. See United States v. San- 
born, 135 U. S., 271. 

Upon this review of the settlement, Treasury check No. 37000 for 
$36.32 in favor of claimant will be returned to the Secretary of the 
Treasury to be covered into the United States Treasury to the credit 
of the appropriation under which drawn. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—FIELD DUTY. 


The term “ field duty” as used in the act of April 16, 1918, 40 Stat., 530, pro- 
viding for commutation of quarters, heat, and light under certain con- 
ditions, and in the act of June 10, 1922, 42 Stat., 628, providing rental 
allowance, refers to duty involved in operations against an enemy, actual 
or potential. 

The determination of whether any particular duty is “field duty” is, in 


general, a military or naval question, but this fact does not confer upon 
the military or naval authorities power to determine a duty to be field 
duty regardless of its character; there is no authority to determine a 
service to be field duty on the basis of the availability of public quarters 
or personal convenience. 
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Decision of Comptroller General McCarl, October 31, 1923: 

Commander Donald W. Nesbitt (S. C.), U. S. Navy, applied 
September 10, 1923, for review of settlement N-4167-E, dated 
February 28, 1923, disallowing credit in his disbursing account for 
$116.60 paid to Lieut. James C. Bequette (S. C.), U. S. Navy, as 
commutation of quarters, heat, and light for dependent parent for 
the period April 1 to May 31, 1922, during which period said officer 
was assigned and occupied Government quarters to the extent of 
one room only at Pine Beach Hotel, naval operating base, Hampton 
Roads, Va. 

Commander Nesbitt furnishes as authority for the payment copy 
of letter of the Secretary of the Navy, dated May 16, 1919, addressed 
to the commandant, fifth naval district, which states that— 


Officers on duty at the naval operating base who can not be furnished the 
authorized allowance of quarters in kind and who are assigned quarters not 
exceeding one room may be considered as on field duty within the purview 
of the act of 16 April, 1918, and if they maintain an abode for wife, child, or 
dependent parent for whom quarters are not available they are entitled to 
commutation of quarters, heat, and light under the provisions of that act. 


Whether any particular military duty is field duty is, in general, 
a military question. 25 Comp. Dec., 217; 26 id., 748. There is, how- 
ever, no broad and final authority in the Secretary of War or the 
Secretary of the Navy to determine a duty to be a field duty regard- 
less of its character and the conditions under which rendered. Oper- 
ations of an enemy or other war conditions may so alter the char- 
acter of duty at a post, yard, or station as to make it unsafe or 
otherwise quite undesirable for the families of officers and men to 
remain in the vicinity, and a determination of the existence of such 
a condition by the Secretary may ordinarily be accepted. The 
decisions above cited are not to be understood as going beyond this. 
There is no authority to determine a service to be field duty on the 
basis of availability of public quarters, and elements of personal 
convenience may not cortrol, otherwise in the case of two officers 
performing similar duty at the same time and place one might 
be determined as on field duty and the other not. See 22 MS. Comp. 
Gen., 185, June 7, 1923. 

The term “ field duty” as used with mean to the organization of 
the Army conveys the idea of operation against an enemy, actual 
or potential. This is the sense in which the term is used in the act 
of June 10, 1922, 42 Stat., 628, authorizing rental allowance. Duty 
with an organization moving from one post to another by marching 
in time of peace and in the home country is not field duty for the 
purpose of rental allowance. The same principle applies to the 
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term “ field duty” as used in the act of April 16, 1918, 40 Stat., 530. 
See decisions of this office, dated January 27, June 7, and Septem- 
ber 8, 1923. 

The act of April 16, 1918, was not intended to give a second or 
duplicate allowance to officers already receiving such, and officers 
so situated as to be entitled to commutation under the act of March 
%, 1907, 34 Stat., 1168, 1169, are not entitled to another commutation 
under the act of April 16, 1918, 26 Comp, Dec., 525. 

The letter of the Secretary of the Navy of May 16, 1919, stating 
that officers on duty at the naval operating base who are furnished 
quarters not exceeding one room may be considered as on field duty 
within the purview of the act of April 16, 1918, did not give to such 
officers a field duty status within contemplation of said act entitling 
tlem to commutation of quarters, heat, and light as provided therein. 

Upon this review the disallowance of the settlement is sustained. 


SALES OF SURPLUS WAR SUPPLIES—REFUNDS. 


The use of the proceeds from the sale of surplus supplies, when held in special 
deposit accounts, for refunds when authorized in connection with the sale 
of other surplus supplies, is limited to proceeds from the same sales 
project which may consist of the sale of the same class of supplies or of 
different classes if sold at approximately the same time under the same 
authorization either at one place or at places widely separated; the pro- 
ceeds from an individual sale under one project in fiscal year 1923 can 
not be used for refunds in connection with an individual sale under an- 
other project in fiscal year 1920, even though embracing the same class of 
goods. 1 Comp. Gen., 318, amplified, 

Comptroller General McCarl to the Secretary of War, October 31, 1923: 

I have your letter of October 2, 1923, relative to the claim of the 
American Commission Co. of Greensboro, N. C., for refund of the 
purchase price of 4,080 cans of tomatoes purchased by it from the 
Government in February, 1920. 

It appears that the claim in question was considered by the East- 
ern Surplus Property Sales Board September 20, 1920, after having 
been approved by the “ depot officer, Norfolk, Va.,” and the “ com- 
modity chief.” The board concurred in the recommendation of the 
commodity chief and directed that the claim for refund be filed with 
the Auditor for the War Department, as the proceeds of sale had 
been covered into the Treasury. 

The claim was filed in the Office of the Auditor for the War De- 
partment, October 6, 1920, and was disallowed December 14, 1920, 
for the reason that the proceeds of sale had been covered into the 
Treasury as miscellaneous receipts and that there was therefore no 


appropriation or fund from which the claim could be paid and no 
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authority under which it could be reported to Congress as a certi- 
fied claim. The question as to whether claimant would have been 
entitled to the refund if an appropriation or fund had been available 
for its payment was not decided by the auditor and the papers be- 
fore him were not sufficient on which to base a decision on that point. 
You now refer to the decision of this office of December 12, 1921, 
1 Comp. Gen., 318, and state that it is the opinion of the War Depart- 
ment that if this were a new case it might be paid from the pro- 
ceeds of other sales under authority of said decision, and you request 
that the papers constituting the claim as transmitted to the Auditor 
for the War Department be returned to the War Department “ for 
action in accordance with your decision above referred to.” 
Embodied in your letter is a further request as follows: 


If, for any reason, however, these papers can not be returned, your decision 
is requested whether, upon the production of new papers or proper duplicates 
of those heretofore filed, this department may now pay this claim from proceeds 
of other sales of the same general class, now held in special deposit account 
to the credit of a disbursing officer. 


Your request for the return of such papers as have been received 
can not be complied with for the reason that they form a part of the 
permanent files which are required by law to be kept in this office. 
It may be stated, however, that there are no original papers on file 
with the said claim tending in any way to establish the claim for 
refund. Said papers do not show when, where, and under what 
terms and conditions the sale was made; when the goods sold were 
delivered; where, when, or by whom the alleged damaged goods 
were seized; nor the nature, cause, or extent of the damage. 

It is apparent that your department has a misconception of the 
effect of that part of my decision of December 12, 1921, which reads: 


l assume from the papers accompanying your submission that in the general 
plan for disposition of surplus property, the property was divided into 
classes according to its character, the proceeds from different classes being 
kept separately, and that “textiles” was one of said classes. If this 
assumption is correct the proceeds from the sale of any surplus textiles may 
be used to make refunds or pay expenses on account of any other sale of 
surplus textiles. 

In some cases it may be that the scheme of disposition is by location rather 
than by character of the property; that is to say, that a sales project may 
embrace all property, regardless of class, at a given place. In such cases the 
proceeds from any sale made of surplus property at such place could be used, 
before being covered into the Treasury, to make refunds or pay expenses on 
uccount of any other sale of surplus property at said place. 


It was not the intent or purpose of said decision to authorize 
the use of proceeds of one lot of supplies to make refunds on account 
of the sale of another lot, unless the two lots fairly could be re- 
garded as embodied within one sale. Proceeds of sale made in 1923 
can not properly be used to make refynds on account of sales nade 
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in 1920, which appears to be what is contemplated in the case here 
presented. 

The intended purpose and effect of the decision of December 12, 
1921, can be well illustrated by the case here under consideration. 
In this case it appears that claimant had purchased 2,400 cans of 
tomatoes from a lot consisting of 674,328 cans and 9,600 cans from a 
lot consisting of 1,550,005 cans. Each of these lots was stored at 
Newport News, Va., and comprised one of the 23 “items” listed on 
surplus subsistence list No. 3 of the War Department foodstuffs ad- 
vertised for sale by the surplus property division at Washington, D.C.. 
February 14,1920. The goods were sold “as is” at storage point 
and the place of storage of each lot or “item” was given in the 
advertisement. The different places of storage were as follows: 
Chicago, IIL, New York City, Baltimore, Md, Atlanta, Ga., Jeffer- 
sonville, Ind., San Antonio, Tex., Newport News, Va., Brooklyn. 
N. Y., and Port Newark, N. J. The supplies sold included fresh 
beef (frozen), canned tomatoes, ginger, and pepper. The quantities 
of each item or lot were so large that several individual sales were 
made from each. The effect of the decision of December 12, 1921, 
is that in a case such as this the individual sale need not be re- 
garded as the unit for the purpose of determining the disposition 
that may be made of the proceeds but that the entire transaction— 
that is to say, all individual sales made from the various lots or 
items included in the particular list of surplus subsistence adver- 
tised for sale by the surplus property division at Washington under 
“Surplus subsistence list No. 3”—may be regarded as parts of one 
sale, so that proceeds of the beef stored at Chicago might be used in 
a proper case to make a refund on account of tomatoes stored at 
Newport News, Va., etc., but the decision goes no further than that 
and can not be construed to authorize the use of proceeds of an en- 
tirely different sales project, even though it might embrace subsist- 
ence supplies of the same class or character, to make refund on 
account of a sale under some other project. 

The decision of December 12, 1921, in illustrating what might 
be embraced within the term “sale” for the purpose of distribution 
of proceeds thereof, referred to two possible classes of sales proj- 
ects—one which might embrace all of the surplus supplies of a given 
kind, such as tomatoes, wherever located, and one which might 
embrace all surplus at a given place regardless of kind. The project 
involved in the present case was broader than either of the projects 
supposed in said decision because it embraced four different kinds 
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of supplies located in nine widely separated places, but, in accord- 
ance with the principle announced in said decision, the entire 
project, including 23 separate lots or items and perhaps more than 
100 individual sales, would be regarded as one sale in so far as 
the proceeds of sale are concerned. 

It is not to be understood from this that time is necessarily the 
only element for consideration in determining what may be re- 
garded as embraced within a sale. For instance, a sales project 
might cover all the surplus tomatoes at a given place or places and 
individual sales might be made under said project at different 
times extending over a period of a year or more and all be re- 
garded as one sale. The question for determination in each case is 
as to what was in fact the sales project under which the individual 
sale was made, because the proceeds of an individual sale made 
under one project can not be used to pay expenses or make re- 
funds on account of an individual sale made under another project. 

In view of the provisions of sections 3617, 3618, and 3619, Revised 
Statutes, it must be assumed that the proceeds of all supplies sold 
under the sales project of which this particular sale was a part 
have long since been covered into the Treasury as miscellaneous re- 
ceipts. Therefore, I have to advise that even if it could be estab- 
lished that claimant is entitled to a refund, payment of the claim 
is not authorized from proceeds of other sales which are now be- 
ing carried in the special deposit account of some disbursing officer. 































RENTAL ALLOWANCE—DEPENDENTS OF NATIONAL GUARD 
OFFICERS DURING ENCAMPMENTS. 






The legal and moral obligation to support a dependent mother having no prop- 
erty or income is that of all of her children. Where there are two or more 
unmarried sons not incapacitated and who are gainfully employed, an 
officer son can not be consicered the chief support of his widowed mother 
and paid rental allowance. 


Comptroller General McCarl to Col. Richings J. Shand, United States Prop- 

erty and Disbursing Officer, October 31, 1923: . 

There has been received your request of October 10, 1923, with 
inclosures, for decision as to whether you are authorized under the 
act of June 10, 1922, 42 Stat., 627, to make payments of rental allow- 
ance to Capt. Howard A. Sanders, First Lieut. Gerald Bauer- 
schmidt, and Second Lieut. Albert S. Ritter for alleged dependent 
mothers during the period from July 7 to 21, 1923, when the officers, 
as members of the Illinois National Guard, attended encampments 
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and maneuvers as authorized by section 94 of the act of June 3, 1916, 
39 Stat., 206. The proposed payments are questioned because of 
doubt as to whether the officers are, in fact, the chief support of 
their respective mothers. 

It appears from the inclosures that the mothers of each of these 
officers are widows; that they are possessed of no property, either 
real or personal; that they have no occupation; and that each re- 
sides with her officer son. The mother of Lieutenant Ritter has no 
other children and it is concluded that he is, in fact, her chief sup- 
port, entitling to the rental allowance. See 2 Comp. Gen., 594. The 
mother of Captain Sanders has one other son, who is a bond sales- 
man; and the mother of Lieutenant Bauerschmidt has two other 
children—a son who is an electrical draftsman and a daughter who 
is married. In each case the mother and her children, including her 
officer son, appear to reside at the same street address, thus giving 
rise to the assumption that a common household is maintained. 

There was pointed out in decisions dated October 6, 1923, on the 
claim of Clark, 3 Comp. Gen., 187, and October 19, 1923, on the claim 
of Bemis, 3 Comp. Gen., 226, that the dependency of a mother was a 
question of fact existing independently of the presence or absence of 
contributions to her support, and the officer son must, in fact, respond 
to the obligation of chief support as a condition precedent to the pay- 
ment of rental allowance. Both the legal, if any, and the moral ob- 
ligation to support a dependent mother is that of all of her children, 
and the burden of support is not to be passed on to the United States 
‘to be borne by subsistence and rental allowances paid to one child 
who happens to be a commissioned officer of the National Guard en- 
titled, under certain circumstances, to receive Federal funds. The 
contributions of the other children in each of these cases or the 
reasons for the failure, if such there be, to do so are not shown. It 
can not be assumed that the other children not incapacitated and gain- 
fully employed neglect, or can not be compelled, to respond to their 
filial duty of sharing equally with the officer son in the support of the 
mother. In the absence of such showing, it follows that where there 
are two or more children not incapacitated and gainfully employed 
the officer son is not, in fact, the chief support of his widowed 
mother. 

Upon the facts as now appearing payment of rental allowance to 
Captain Sanders and Lieutenant Bauerschmidt by reason of alleged 
dependent mothers is not authorized. 
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NAVY PAY—RETIRED OFFICER ON ACTIVE DUTY. 


A retired officer of the Navy on active duty, who under the act of July 1, 1918, 
40 Stat., 717, had been appointed a temporary lieutenant commander on 
the retired list to rank from July 1, 1918, is entitled during the con- 
tinuance of active duty to the pay of a lieutenant commander subsequent 
to the date the temporary appointment is revoked or lapses if, under the 
act of August 29, 1916, 39 Stat., 581, he would by reason of active service 
since retirement have become entitled to the pay of a lieutenant commander. 

The act of July 1, 1918, 40 Stat., 717, placed a limitation of “ not later than six 
months after the termination of the war or of the national emergency ” 
as the maximum period during which a retired officer of the Navy on 
active duty might hold a temporary appointment in a higher grade or rank, 
and this limitation is not modified by section 2 of the act of June 4, 1920, 
41 Stat., 834, which section was limited by its terms to temporary appoint- 
ments of officers on the active list. 


Decision by Comptroller General McCarl, October 31, 1923: 

There is presented for decision the question whether Lieut. 
Chauncey Ezra Pugh, U. S. Navy, retired, is entitled, while on 
active duty subsequent to December 31, 1921, to the active-duty pay 
and allowances of a lieutenant commander of the Navy of over 15 
years of service. 

It appears that Lieutenant Pugh was retired with the rank of 
lieutenant, junior grade, in 1913; recalled to active duty in Novem- 
ber, 1914; commissioned a lieutenant on the retired list to rank from 
July 1, 1918; appointed a temporary lieutenant commander on the 
retired list to rank from July 1, 1918; and relieved from active duty 
October 15, 1922. 

Subsequent to recall to active duty, the following provision of 
law relative to pay to be allowed retired officers of the Navy when 
on active duty, applicable alike to war or peace times, was enacted 
in the act of August 29, 1916, 39 Stat., 581: 


That hereafter any retired officer of the naval service who shall be detailed 
on active duty shall, while so serving, receive the active duty pay and allow- 
ances of the grade, not above that of lieutenant commander in the Navy 
* * * that he would have attained in due course of promotion if he had 
remained on the active list for a period beyond the date of his retirement 
equal to the total amount of time during which he has been detailed on active 
duty since his retirement: 


The commissioning as a lieutenant and the appointment as a tem- 
porary lieutenant commander were authorized by the following pro- 
visions of the act of July 1, 1918, 40 Stat., 717: 


That hereafter, during the existence of war or of a national emergency 
declared by the President to exist, any commissioned or warrant officer of the 
Navy * * * of the United States on the retired list may, in the discretion 
of the Secretary of the Navy, be ordered to active duty at sea or on shore; 
and any retired officer performing such active duty in time of war or national 
emergency, declared as aforesaid, shall be entitled to premotion on the retired 
list to the grade or rank, not above that of lieutenant commander in the 
Navy * * *, and shall thereafter receive the pay and allowances thereof, 
which his total active service as an officer both prior and subsequent to retire- 
ment, in the manner rendered by him, would have enabled him to attain in due 
course of promotion had such service been rendered continuously on the active 
list during the period of time last past. 
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That during the existence of war or of a national emergency, declared as 
aforesaid, any commissioned or warrant officer of the Navy * * * of the 
United States on the retired list, while on active duty, may be temporarily 
advanced to and commissioned in such higher grade or rank on the retired 
list, not above that of lieutenant commander in the Navy * * *, as the 
President may determine, and any oflicer so advanced shall, while on active 
duty, be entitled to the same pay and allowances as officers of like grade or 
rank on the active list: Provided, That any such commissioned or warrant 
officer who has been so temporarily advanced in grade or rank shall, upon his 
relief from active duty, or in any case not later than six months after the 
termination of the war or of the national emergency, deciared as aforesaid, 
revert to the grade or rank on the retired list and to the pay and allowance 
status which he would have held had he not been so temporarily advanced: 
Provided further, That nothing in this Act shall operate to reduce the pay 
and allowances now allowed by law to retired officers. 


The Bureau of Navigation reports to this office that had Lieu- 
tenant Pugh remained on the active list for a period of time beyond 
the date of his retirement equal to the total amount of time 
during which he has been detailed on active duty since his retire- 
ment he would have attained on December 6, 1919, in due course of 
promotion, the rank of lieutenant commander. Accordingly, within 
the purview of the act of August 29, 1916, Lieutenant Pugh would 
under that act alone have been entitled while on active duty to the 
pay and allowances of a lieutenant commander on and subsequent 
to December 6, 1919. Having, however, under specific provision of 
the act of July 1, 1918, been given a temporary appointment as a 
lieutenant commander on the retired list, he takes from July 1, 1918, 
the pay and allowances of a lieutenant commander of the active list 
by reason thereof. The act of July 1, 1918, limits, however, the 
right to hold the temporary appointment if continuing on active 
duty to “not later than six months after the termination of the 
war or of the national emergency, declared as aforesaid.” By opera- 
tion of the joint resolution of March 3, 1921, 41 Stat., 1359, the said 
six months began to run from that date, and the six months’ period 
thereby terminated on September 3, 1921. 

While section 2 of the act of June 4, 1920, 41 Stat., 834, authorizes 
the continuation until December 31, 1921, of certain “temporary 
appointments now existing,” the subject matter of that section shows 
that its benefits extend only to the active list, the words “not to 
exceed the number allowed in any grade or rank based upon the 
total permanent authorized commissioned strength” having appli- 
cation only to the active list. 

The termination on September 3, 1921, of the temporary appoint- 
ment as a lieutenant commander did not, however, operate to deprive 
Lieutenant Pugh, while continuing on active duty, of the pay and 
allowances of a lieutenant commander of the active list. The period 
of war or national emergency had passed and the benefits of the act 
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of August 29, 1916, applicable in time of peace, never having been 
lost but specifically preserved in the last proviso in the second para- 
graph quoted from the act of July 1, 1918, is effective to authorize a 
continuance to Lieutenant Pugh of the pay and allowances of a 
lieutenant commander. 

The specific question whether Lieutenant Pugh is entitled to the 
pay and allowances of a lieutenant commander of the active list of 
the Navy for the period while on active duty subsequent to January 
1, 1922, is answered in the affirmative. He is accordingly not sub- 
ject to a checkage of $533.25 as a difference between pay and allow- 
ances of a lieutenant commander and lieutenant for the period 
January 1 to June 30, 1922. 


PAY OF OFFICERS OF BOTH NATIONAL GUARD RESERVE AND 
OFFICERS RESERVE CORPS. 


An officer of the National Guard Reserve, Federally recognized as such, may 
be paid for participation in field training with an active unit of the Na- 
tional Guard, pursuant to proper order, under section 78, national defense 
act, 41 Stat., 782, notwithstanding he may also be commissioned in Officers’ 
Reserve Corps and have been placed on active duty under the latter com- 
mission for the purpose of attending a training camp at a different period 
during the calendar year. ; 

An officer commissioned and Federally recognized in the National Guard Re- 
serve, and also commissioned in the Officers’ Reserve Corps may be paid 
Federal pay under only one commission at the same time. 


Comptroller General McCarl to Col. J. Weston Myers, November 2, 1923: 


There has been received by an indorsement of October 20, 1923, 
from the adjutant general of New York some correspondence respect- 
ing payment of Maj. Ernest B. Gogin, Quartermaster Corps, New 
York National Guard Reserve, for field training, July 29 to August 
13, 1923, it appearing that he also holds or held a commission in the 
Officers’ Reserve Corps, rank not stated; that he received field train- 
ing under the latter commission at Camp Dix, N. J., prior to his field 
training as a National Guard Reserve officer; the exact date of train- 
ing as a member of the Officers’ Reserve Corps is not stated, but pre- 
sumably it was immediately or shortly prior to the field training as 
a member of the National Guard Reserve. 

Disbursing officers are entitled by law to decision upon any ques- 
tion involved in a payment to be made by them; section 8, act of 
July 31, 1894, 28 Stat., 208. The question raised in the present case 
has not been the subject of a decision by this office and should. have 
been submitted by the War Department instead of returning it to 
you as was done. 

Decision will be rendered accordingly, it being assumed you have 
before you a properly certified voucher in favor of Maj. Ernest B. 
Gogin, Quartermaster Corps, New York National Guard Reserve, 
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for pay for field training with an active unit of the National Guard 
of New York, July 29 to August 13, 1923; that the voucher is cor- 
rectly computed; and that Major Gogin is otherwise legally entitled 
to payment, except that during the current calendar year and prior 
to July 29, 1923, under orders of the War Department he attended 
and participated in a training camp for members of the Officers’ 
Reserve Corps, at Camp Dix, N. J., and received pay therefor under 
a commission in the Officers’ Reserve Corps. 

It was held under the national defense act of June 3, 1916, 39 Stat., 
166, that officers of the National Guard being already available for 
the military service of the United States, and the purpose for which 
the Officers’ Reserve Corps was organized is to provide a reserve of 
officers, there was ample authority of statute for the regulation con- 
tained in Section III of General Orders, No. 32, War Department, 
July 28, 1916, that— 

No applicant [for commission in the Officers’ Reserve Corps] will be 


examined who is an officer of * * * the National Guard * * * . Op. J. A. G., 
Army, 1912-1917, page 653. 


By section 32 of the act of June 4, 1920, 41 Stat., 775, section 37 of 
the act of June 3, 1916, 39 Stat., 189, establishing the Officers’ 
Reserve Corps, was amended and reenacted, and section 37-a was 
added thereto; and as so amended and reenacted contained a pro- 
vision that— 


Any reserve officer may hold a commission in the National Guard without 
thereby vacating his reserve commission. 

Sec. 37a. RESERVE OFFICERS ON ACTIVE DUTY.—To the extent provided for 
from time to time by appropriations for this specific purpose, the President 
may order reserve officers to active duty at any time and for any period; but 
except in time of a national emergency expressly declared by Congress, no 
reserve officer shall be employed on active duty for more than fifteen days in 
any calendar year without his own consent. A reserve officer shall not be 
entitled to pay and allowances except when on active duty. When on active 
duty he shall receive * * * mileage from his home to his first station and 
from his last station to his home, but shall not be entitled to retirement or 
retired pay. 


Other sections of the act of June 4, 1920, also require or con- 
template that officers of the National Guard shall be commissioned 
in the Officers’ Reserve Corps. See sections 3-a, 5 (sixth paragraph), 
and 81. 

Section 77 of the act of June 3, 1916, 39 Stat., 202, provides, in 
part: 


Officers of said guard rendered surplus by the disbandment of their organi- 
zations shall be placed in the National Guard Reserve. Officers may, upon their 
own application, be placed in the said reserve. 


Section 78 of the 1916 act provided for the organization of a 
National Guard Reserve in each State, but that section was amended 
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and reenacted by section 42 of the act of June 4, 1920, 41 Stat., 782, 
and as so amended and reenacted it did not provide for the organi- 
zation of a National Guard Reserve, but provided for the enlistment 
of men in the National Guard Reserve, and contained the following 
provisos, similar to provisos attached to the original section 78 of the 
1916 law: 


That members of said reserve, officers and enlisted men, when engaged in 
field or coast defense training with the active National Guard, shall receive 
the same Federal pay and allowances as those occupying like grades on the 
active list of said guard when likewise engaged: Provided further, That, 
except as otherwise specifically provided in this Act, no commissioned or 
enlisted reservist shall receive any pay or allowances out of any appropriation 
made by Congress for National Guard purposes. 


It must be held that a National Guard Reserve is authorized and 
contemplated by law, and that officers thereof when participating in 
field training authorized by section 94 of the act of June 3, 1916, 
39 Stat., 206, with active organizations of the National Guard are 
entitled to receive the same Federal pay and allowances as are 
authorized for officers of the active National Guard of the same 
grade for like services. 

Officers of the National Guard Reserve are, under section 111 of 
the national defense act, as amended June 4,°1920, 41 Stat., 784, 
subject to draft as are officers of the active National Guard. No 
incompatibility is perceived between a commission in the National 
Guard Reserve and a commission in the Officers’ Reserve Corps so 
long as the holder thereof is in an inactive status under one or the 
other of the commissions; the law specifically authorizes such a dual 
obligation to the Federal Government and does not limit the dual 
obligation to officers of the active National Guard. 

It is obvious that the officer is entitled to pay under but one com- 
mission at a time; if on active duty as a member of the Officers’ 
Reserve Corps, he may not be paid the pay of his grade as an officer 
of the National Guard Reserve participating with an active Na- 
tional Guard organization in field or coast-defense instruction; and 
if entitled to pay as an officer of the National Guard Reserve par- 
ticipating in field training under section 94; he may not be paid as 
a member of the Officers’ Reserve Corps on active duty. But while 
in an inactive status in one of the branches of the military service 
in which commissioned, there is no objection to the payment to him 
of such pay as may legally accrue to him by reason of active duty 
performed in the other. 

Before payment of a claim of this character the disbursing officer 
should require appropriate evidence that the claimant holds a com- 
mission in the National Guard Reserve granted pursuant to law. 
See National Guard Regulations, 1922, paragraph 167, et seq. 

8779°—24——20 
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SUBSISTENCE—TRANSPORTATION BETWEEN TEMPORARY ABODE 
AND DUTY STATION. 


Where the expense incurred by an employee while away from his permanent 
station, in going to and from his work, is merely that required daily of the 
inhabitants of the place where he is temporarily stationed, such travel is 
incident to subsistence and is included in the allowance therefor, but where 
the nature and location of his work is such that meals and lodging can-not 
be secured there, the daily travel between the nearest place at which living 
accommodations can be secured and the work is necessary transportation 
not incidental to subsistence. 


Comptroller General McCarl to the Secretary of Agriculture, November 2, 
1923: 


There has been received your letter under date of October 15, 1923, 
as follows: 


I have the honor to request your decision as to whether an employee of this 
department, under the circumstances next to be stated, is entitled to reimburse- 
ment as for an expense of “transportation” as distinguished from “ subsist- 
ence” for automobile hire between a farm in the country where his investiga- 
tions are being conducted and the nearest practicable place where he could 
obtain meals and lodging. 

On April 27, 1923, the Chief of the Bureau of Plant Industry, under authority 
of the Secretary of Agriculture, directed Mr. Clyde A. Jackson, an employee of 
that bureau, to proceed from Oxford, N. C., his official station, to Reidsville, 
N. C., and such other points in that State as might be necessary, for the 
purpose of conducting investigations in the improvement of tobacco production, 
and authorized him to incur actual expenses, subsistence expenses not to exceed 
$5 a day. Copy of this authorization is enclosed. 

Mr. Jackson left Oxford May 5 and returned to Oxford on May 12, claiming 
reimbursement from supper May 7 to dinner May 12, total $30.00, as evidenced 
by copy of his voucher enclosed herewith. His meals and lodging while at 
Reidsville amounted to $15.00, as also evidenced by his voucher and the receipt 
of the Belvedere Hotel. He made ten trips by automobile between Reidsville 
and the farm where his investigations were being conducted, four miles in the 
country from Reidsville, for each of which trips he paid $1.50, totaling $15.00. 
He returned each day from the farm to Reidsville for his meals and lodging, 
which, as he explains, could not be procured at the farm. 

If the trips between the farm and Reidsville on May 9, 10, and 11 are charge- 
able to “ subsistence,” his expenses for each one of those days would exceed by 
$1 the maximum allowance of $5 per day for subsistence. Because of certain 
expressions in your decision of May 19, 1922, a doubt has arisen as to whether 
reimbursement may be allowed, on the basis of transportation, for the automo- 
bile trips on these days, and I will therefore appreciate your decision. 

The expense for automobile transportation between Reidsville and the farm 
was necessitated by conditions over which Mr. Jackson had no control, and it 
would be an extreme hardship on him to charge this expense as subsistence. 
Conditions similar to those in this case prevail at other field stations of the 
department, in fact, the major portion of the work of the Bureau of Plant In- 
dustry is in its very nature necessarily conducted in the country at varying 
distances from the nearest locality where lodging may be obtained, May I sug- 
gest that the charging of this type of transportation to subsistence, which is 
necessarily limited to $5 per “lay, would in effect work such a hardship on our 
field workers that it is doubtful whether this class of the department’s work 
could be conducted efficiently. 


Questions similar to the one here involved have frequently been the 
subject of consideration both by the former Comptroller of the 
Treasury and by this office and it has uniformly been held that where 
an employee is receiving per diem in lieu of subsistence that he is not 
entitled to reimbursement for expenses incurred in traveling between 
his place of abode and his work, and that where such employee is 
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entitled to reimbursement for actual expenses incurred that the cost 
of such travel is included in the limitation to $5 per day for sub- 
sistence. 

These decisions are all based on the theory that the items of street 
car fare, bus fare, ferry fare, taxicab hire, and similar charges are a 
part of the ordinary living expenses and are therefore incidental to 
subsistence or that they were incurred for the personal convenience of 
the employee and therefore not a necessary cost of transportation. 

The allowance for subsistence to employees while traveling or 
while away from their permanent stations is based upon the assump- 
tion that their ordinary living expenses are increased by such travel 
or by the short duration of their stay at temporary stations and is 
intended to place them on an equality with their fellow employees of 
the same grade who are living at their permanent stations; but it is 
not intended to provide additional compensation for their services 
while traveling or on temporary duty. 

Since under modern conditions the expense of daily travel between 
the place of residence and that of work is an ordinary living expense 
of residents of a city, in so far as the travel required of the employee 
is merely that required daily of the inhabitants of the place where 
he is temporarily stationed, the expense of such travel is incidental 
to subsistence and should be included therein. So, too, where it is 
possible for an employee to obtain meals and lodging in the vicinity 
of his work and he chooses for his own convenience to live elsewhere, 
the additional expense incurred as a result of the distance between 
his residence and work is not one necessarily incurred as a result 
of his absence from his permanent station and should be borne by 
him. In the case submitted it appears that the employee’s actual 
place of duty was at the farm and had he been able to secure meals 
and lodging there, he would only be entitled to the expense of one 
trip to the farm and return to Reidsville. Since he could not secure 
such accommodations he was under the necessity of making the daily 
trips for which he claims reimbursement. Such travel can not be 
said to be a part of the ordinary routine and therefore incidental to 
subsistance. On the contrary it was extraordinary travel necessitated 
by the nature of the work upon w hich he was engaged and may there- 
fore be classified as transportation. The following are general rules to 
be followed in determining whether travel performed by employees 
away from their permanent stations, in going to and from their 
places of abode and their work should be included in their allow- 
ance for subsistence. Where the travel is such as is required of 
the public generally in going to and from its work it is incidental 
to subsistence. In this class there is embraced street car fare, bus 
fare, ferry fare, and taxicab hire, when used in lieu of the three 
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preceding modes of conveyance. Where living accommodations can 
be secured near the work or at a place from which it may be reached 
by local public transit companies and the employee for his own 
convenience resides elsewhere, making daily trips to and from 
his work, such trips will not be considered as an actual and neces- 
sary expense and reimbursement will be denied therefor. 

Where the nature and location of the work is such that meals and 
lodging can not be secured there, the daily travel from the nearest place 
at which living accommodations can be secured to and from the work 
will be considered as necessary transportation not incidental to sub- 
sistence. In this class will be included trips from towns or cities 
where there are hotel accommodations to farms and to such places 
as the nature of the employee’s work requires him to visit which 
are inaccessible except by means of special conveyance. In no case 
will the daily travel to and from work be considered as transporta- 
tion not incidental to subsistence when it is similar to that made by 
the public generally or is only made for the employee’s convenience. 
A full statement of the necessity for the daily travel should accom- 
pany the voucher on which payment is made. 

The difficulty in laying down a general rule which can be applied 
to extraordinary situations will be appreciated, and if the disbursing 
officer is in doubt as to the class in which the travel falls the voucher 
should be forwarded to this office for direct settlement. Answering 
your question specifically, I have to advise that payment of the in- 
closed voucher is authorized. 

In so far as previous decisions are in conflict with the principles 
herein set forth they are modified accordingly. 


VETERANS’ BUREAU—RETROACTIVE MEDICAL TREATMENT. 


An award of disability compensation retroactively effective carries with it the 
right to reimbursement for expenses of necessary medical and hospital 
treatment for disabilities of service origin on which the award was based 
from the effective date of the award where the beneficiary was ignorant 
of his rights to Government treatment. 

Reimbursement to a beneficiary of the Veterans’ Bureau for hospital treatment 
for disabilities of service origin, furnished at a time when neither the 
beneficiary nor the hospital owners had knowledge of his right to treat- 
ment at Government expense, is not barred by the fact that one of the 
owners of the hospital was also an employee of the Government. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 6, 1923: 


I have your letter of October 12, 1923, requesting decision whether 
a beneficiary of the United States Veterans’ Bureau entitled to reim- 
bursement for payments made by him for medical and hospital serv- 
ices rendered to him by private hospitals and physicians will be de- 
prived of such right by reason of the fact that a member of the firm 
owning the hospital and rendering such services was at the time in 
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the employ of the Government. You cite the following case of Zeno- 
phon Georgakis as typical : 

Georgakis entered the service on June 23, 1918, and was discharged on June 
7, 1919. On September 8, 1919, he entered a hospital conducted by the firm of 
Quain and Ramstad and remained at said hospital until and including Septem- 
ber 25, 1919, during which time he was operated on for appendicitis, which was 
a disease of service origin. In September, 1920, he applied for compensation 
and has received a rating of temporary partial 10% from September 6, 1919, 
to September 8, 1919, and temporary total from September 8, 1919, to October 
25, 1919. For the above services he paid the firm of Quain and Ramstad the 
sum of $150.00. At the time he received the treatment from Quain and Ramstad 
he was ignorant of his right to receive such treatment at the hands of the Gov- 
ernment. Quain and Ramstad was a firm composed of two physicians—Doctor 
Ramstad, who was not in any way connected with the Government, and Doctor 
Quain, who on July 1, 1919, was appointed consultant at a salary of $1,200.00 
per annum and was at the time of the rendition of the services serving the 
Government in that capacity. 

a * * * + * * 

Georgakis entered a private hospital. Quain and Ramstad were employed 
us private physicians. There is nothing in the file to indicate that they knew 
that Georgakis’ disease was of service origin. Doctor Quain under his employ- 
ment had no authority to determine this question. Georgakis had not made 
application for compensation and treatment, nor did he know that he had a 
right to such treatment at the hands of the Government. 

There is first for consideration whether claimant would in any 
event be entitled to reimbursement for the medical treatment by the 
Government. 

Medical and hospital treatment is authorized primarily through 
governmental facilities under the war risk insurance acts for persons 
shown to be “ beneficiaries ” of the United States Veterans’ Bureau. 
One class of beneficiaries is those in receipt of disability compensa- 
tion. 26 Comp. Dec. 485, 699; 27 Comp. Dec. 774; 1 Comp. Gen. 230; 
and decision of October 25 1923. 

Section 302 of the war risk act of October 6, 1917, 40 Stat., 406, 
provided for payment of disability compensation under special 
conditions, and in paragraph (3) thereof provided: 

In addition to the compensation above provided, the injured person shall be 
furnished by the United States such reasonable governmental medical, surgical, 


and hospital services * * * as the director may determine to be useful 
and reasonably necessary: * * *. 


By the act of December 24, 1919, 41 Stat., 374, section 302 was 
materially amended enlarging the benefits for the veterans with 
respect to disability compensation. The amended statute reenacted 
in paragraph (6) the provision appearing in the earlier law with 
respect to medical treatment, and in paragraph (10) provided: 

That section 302 of the War Risk Insurance Act as amended shall be deemed 
to be in effect as of April 6,1917: * * *. 

Also section 305 as amended by act of August 9, 1921, 42 Stat., 
154, authorizes reviews of claims and the making of retroactive 
awards of disability compensation under such reviews. 

The clear intent of Congress by these retroactive provisions was 
to place the veterans affected by the later statutory provisions on 


















288 DECISIONS OF THE COMPTROLLER GENERAL, 


exactly the same basis from the date of their retroactive awards, as 
other veterans who had received such benefits. Under a strict con- 
struction of the law it does not appear that any express authoriza- 
tion has been given for reimbursement of medical treatment given 
in such retroactive periods between the effective date of an award 
and the date the rating was made; but in order to equalize the rights 
of such veterans to other veterans who have received the additional 
benefits of medical treatment and thereby fulfill the intent of Con- 
gress, it will be held by reasonable and necessary implication that 
an award of disability compensation retroactively effective carries 
with it the right to reimbursement for expense of lawful and neces- 
sary medical and hospital treatment for the disabilities of service 
origin on which the awards were based from the effective date of the 
awards, where the beneficiary was ignorant of his rights to govern- 
mental treatment. Such claims for reimbursement for retroactive 
medical treatment, supported by receipted bills from the physician 
or hospital rendering the service, and an affidavit from the claimant 
showing his ignorance of his rights to governmental treatment 
should be forwarded to this office for direct settlement with adminis- 
trative reports and recommendation. There will be for consider- 
ation in these cases the reasonableness of the charge which should 
not be exorbitant or in excess of the usual charge made under sim- 
ilar circumstances, respecting which a showing should accompany 
the claim with administrative comment and recommendation. 

It is understood that your question concerning the interest of a 
person employed by the bureau in the private hospital rendering 
treatment for beneficiaries relates only to the class of cases involving 
reimbursement for retroactive medical and hospital treatment, as 
illustrated by the interest of Doctor Quain, consultant for the bu- 
reau, in the private hospital where Zenophon Georgakis was treated. 
At the time of treatment claimant’s status as a war risk beneficiary 
had not been established but he was treated as any other applicant 
for admission to the hospital for which service he paid the hospital. 
Neither the doctor not claimant had knowledge of claimant’s rights 
as a beneficiary of the bureau. The doctor’s part ownership in the 
hospital would not deprive claimant of his right td reimbursement 
from the Government, if otherwise entitled thereto. 


SERVICE OF PROCESS OF NATIONAL GUARD COURTS-MARTIAL— 
ARIZONA. 


The State of Arizona having provided by statute a complete procedure for the 
service of all process issued by courts-martial of the National Guard of 
that State, it is the duty of the State officers of Arizona, and not Federal 
officers, to perform such services, and the Federal appropriation for salaries, 
fees, and expenses of United States marshals is not available for expenses 
of a United States marshal incurred in serving such process in that State. 
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Comptroller General McCarl to the Attorney General, November 7, 1923: 


There has been received your letter of October 22, 1923, sub- 
mitting for decision the question— 


Whether the expenses of the U. S. marshal for the district of Arizona, in 
connection with the service of process issued by courts-martial of the National 
Guard of that State, may properly be paid from the appropriation “Salaries, 
fees, and expenses of marshals, U. S. courts,” or from any other appropriation 
under the control of this department. 


Section 3984 of the Military Code of Arizona, Title XX XIII, 
Revised Statutes, Arizona, 1913, provides as follows: 


The president of a court-martial or delinquency court may, in his discretion, 
appoint by warrant under his official signature, and at any time remove one 
or more marshals. Each marshal shall perform the usual duties of such mar- 
shal, and shall execute such process, mandate, or order issued by such prest- 
dent or court, and perform all acts and duties by this title imposed on or au- 
thorized to be performed by any sheriff, marshal, or constable, and shall receive 
such compensation for such service as the general staff may provide. 


Section 3990 provides: 


Military courts are empowered to issue all processes and mandates, including 
writs and warrants necessary and proper to carry into full effect the powers 
and mandates vested in said courts. Such processes may be directed to the 
marshal of the court, sheriff of any county, and the constables and marshals 
of any town or city, and shall be in such ferm as may, from time to time, be 
prescribed by the general staff in the rules and regulations issued by them 
under this Title. It shall be the duty of all officers to whom such process or 
mandate may be so directed to execute the same and make return of their 
acts thereunder according to the requirements of the same. The keepers and 
wardens of all city or county jails shall receive the bodies of persons com- 
mitted by the process or mandate of a military court and confine them in the 
manner precribed by and according to law. 


Section 108 of the act approved June 3, 1916, 39 Stat., 209, for mak- 
ing further and more effective provision for the national defense, 
etc., provides as follows: 


In the National Guard, not in the service of the United States, presidents 
of courts-martial and summary court officers shall have power to issue war- 
rants to arrest accused persons and to bring them before the court for trial 
whenever such persons shall have disobeyed an order in writing from the 
convening authority to appear before such court, a copy of the charge or 
charges having been delivered to the accused with such order, and to issue 
subpeenas and subpeenas duces tecum and to enforce by attachment attend- 
ance of witnesses and the production of books and papers, and to sentence 
for a refusal to be sworn or to answer as provided in actions before civil 
courts. 

All processes and serrtences of said court shall be executed by such civil 
officers as may be prescribed by the law of the several States and Territories, 
and in any State where no provision shall have been made for such action, and 
in the Territories and the District of Columbia, such processes and sentences 
shall be executed by a United States marshal or his duly appointed deputy 
and it shall be the duty of any United States marshal to execute all such proc- 
esses and sentences and make return thereof to the officer issuing or imposing 
the same. 


Chapter 144, Laws of Arizona, 1921, referred to as repealing sec- 
tions 3984 and 3990 of the Revised Statutes of Arizona, provides in 
part as follows: 


The articles of war. rules and regulations of the Army of the United States, 
so far aS same may be applicable, including those provisions of the national 
defense act approved June 8, 1916, as amended by act approved June 4, 1920, 
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so far as the requirements of any provision thereof apply to National Guards 
of States, shall apply to the organized National Guard of Arizona, its organiza- 
tion and the terms of enlistment, the qualifications and examinations of officers 
and enlisted men, the discipline, the training, and the officering of the Arizona 
National Guard, and all provisions as to the courts-martial and efficiency 
boards, in all respects as fully as if reincorporated i: the military code of 
Arizona. 


By the act of 1913, Title XX XIII, Revised Statutes of Arizona, 
a complete procedure had been promulgated for the service of all 
processes and sentences issued by a military court of the National 
Guard in the State of Arizona. Section 108 of the act of June 3, 
1916, 39 Stat., 209, as amended by the act of June 4, 1920, making 
further and more effective provisions for the national defense pro- 
vides for the service of all processes and sentences issued by presi- 
dents and summary court officers of the National Guard by such civil 
officers as may be prescribed by the laws of the several States, and 
in States or Territories where no such provision shall have been 
made by United States marshals or their duly appointed deputies. 

Chapter 144, Laws of Arizona, 1921, it is claimed by the adjutant 
general of the State, repealed in toto the act of 1913, Title XX XIII, 
Revised Statutes of Arizona, adopts the articles of war, rules and 
regulations of the Army of the United States in so far as applicable. 
and also includes those provisions of the national defense act ap- 
proved June 3, 1916, as amended. The sections of the Military 
Code of Arizona with reference to service of process of a courts- 
martial, are, it would seem, not in conflict with any provision of the 
national defense act as amended. 

The State of Arizona by the act of 1913 having provided a com- 
plete procedure for the service of all process and sentences issued 
out of courts-martial of the National Guard, chapter 144, Laws of 
Arizona, 1921, repealing only acts or parts of acts inconsistent 
with the national defense act and the latter act providing only for 
such service where no provision has been made by the States, it 
appears to be the duty of the State officers of Arizona and not 
Federal officers to perform such services, and in the absence of any 
other showing the appropriation cited would not be available for 
the services of the United States marshal in such matters, 


COURT-MARTIAL FORFEITURES—NAVY PAY. 


The limitation by section 1624, Revised Statutes, upon forfeitures of pay by 
summary courts-martial to “not to exceed three months,” is a limitation 
upon the total amount which may be forfeited and not a limitation upon 
the time the forfeiture may run; i. e., a forfeiture not exceeding the 


total of three months’ pay may be prorated for checkage over a greater 
number of months. 
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Comptroller General McCarl to Lieut. M. R. Grady, United States Navy, No- 

vember 9, 1923: 

I have your letter of July 16, 1923, requesting to be informed 
whether this office sanctions the method of making deductions from 
the pay of enlisted men as forfeitures of pay imposed by sentences 
of courts-martial, as set forth in sections 701 and 953, Naval Courts 
and Boards, 1923. It is not made clear whether your inquiry is 
directed to whether this office considers a sentence in the form now 
prescribed as conforming to section 1624, article 30, of the Revised 
Statutes, or whether you have reference to the instructions prescrib- 
ing that only so much of a total forfeiture imposed shall be deducted 
each month. 

Section 1624, article 30, of the Revised Statutes, provides: 

Summary courts-martial may sentence petty officers and persons of inferior 


ratings to any one of the following punishments, namely: 
o os ae + * * * 


Eighth. Extra police duties, and loss of pay, not to exceed three months, 
may be added to any of the above-mentioned punishments. 


Navy Courts and Boards, 1923, provides: 


Section 701. Loss of pay.—Sentences not involving discharge which include 
forfeiture of pay shall state the rate and total amount of pay to be lost and 
the time of such forfeiture. Where such a sentence also involves reduction in 
rating the loss of pay adjudged must be figured on the rate of pay for the 
reduced rating. Except in unusual cases the loss of pay per month shall not 
exceed half of the actual pay, not including extras for mess cook, gun pointer, 
etc., received by the accused. Loss of pay shall be stated in dollars and not 
in days’ pay. 

Section 953 illustrates the form in which a sentence shall be 
worded, using as an example a man whose pay is $48 per month: 


The court therefore sentences him, John Jones, seaman, second class, U. 8. 
Navy, to be confined for a period of two (2) months, and to lose twenty-four 
dollars ($24) per month of his pay for a period of six (6) months, total loss 
of pay amounting to one hundred forty-four dollars ($144) * * *. 

The question was before the Comptroller of the Treasury whether 
the words “ not to exceed three months” as used in article 30 (8) 
of section 1624 of the Revised Statutes was intended to confine the 
sentence of forfeiture of pay to a specific period of time or was 
intended as a limitation in the amount of pay that may be imposed 
as a forfeiture. The question was considered as not free from doubt, 
but it was concluded not to disturb the practice of the Navy Depart- 
ment, based upon a construction that the limitation was in the 
amount, especially since it had foundation to some extent upon 
former decisions. 22 Comp. Dec., 198. 

The question was squarely presented, however, and passed upon 
in a decision of February 6, 1914, 68 MS. Comp. Dec., 893, wherein 
was considered and approved a contemplated amendment to the 
Navy Regulations under which it was proposed that a forfeiture of 
an amount of pay imposed by sentence of summary court-martial 





292 DECISIONS OF THE COMPTROLLER GENERAL. 


might be liquidated by monthly deductions of a part of an enlisted 
man’s monthly pay. The amendment to the Navy Regulations was 
not worded as originally submitted to the Comptroller of the Treas- 
ury, but as issued carried out the intent to make it possible for an 
enlisted man, under sentence of court-martial to forfeit pay, to draw 
some pay each month and to apply the undrawn portion each month 
to the liquidation the forfeiture imposed. The resultant effect of 
the regulation, in the case of a man sentenced to forfeit an amount 
equal to three months’ pay, was to extend the period beyond three 
months for the working out of the forfeiture. See 22 Comp. Dec., 
266. 

While there appears doubt that the provision of article 30 of sec- 
tion 1624 of the Revised Statutes was intended to measure the 
amount of forfeiture that might be imposed to not exceeding three 
months’ pay, the accepted interpretation has been otherwise and will 
not now be disturbed. 


MEDALS OF HONOR—ARMY, ENLISTED MEN. 


The additional pay at $2 per month provided by the act of July 9, 1918, 40 
Stat. 871, for enlisted men of the Army awarded a medal of honor attaches 
only to medals of honor which have been awarded in accordance with 
that act and is not payable for a medal of honor previously awarded for 
which the enlisted man was paid the $100 gratuity authorized by the act of 
March 3, 1901, 31 Stat., 1099. 

Decision by Comptroller General McCarl, November 9, 1923: 

Henry P. Russell, first sergeant, Headquarters Battery, Sixty- 
second Artillery, United States Army, requested July 7, 1923, a re- 
view of settlement No. W-137702, dated March 21, 1922, by which 
was disallowed his claim as the recipient of a medal of honor, for 
additional pay at the rate of $2 per month from April 20, 1905, to 
May 21, 1919. 

The military history shows soldier’s service in the United States 
Army between those dates to have been as follows: 


Enlisted April 20, 1905, discharged May 18, 1908; reenlisted May 25, 1908, 
discharged May 24, 1911: reenlisted May 25, 1911, discharged May 24, 1914; 
reenlisted May 24, 1914, discharged May 21, 1919: ¢ 6° 


A congressional medal of honor was awarded Laelia by Gen- 
eral Orders, No. 521, Navy Department, July 7, 1899, for coolness 
and bravery while cutting the cables at Cienfuegos, Cuba, May 11, 
1898, under a heavy infantry shore fire, at which time he was 4 
landsman in the United States Navy, attached to the U. S. S. Mar- 
blehead. The $100 gratuity authorized in addition to the award by 
the act of March 3, 1901, 31 Stat., 1099, amending section 1407, Re- 
vised Statutes, was allowed claimant in settlement No. N-9668, Oc- 
tober 19, 1911, and paid by Navy warrant No. 1657, September 
20, 1912. 
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Claimant contends for pay at $2 per month under the act of July 9, 
1918, 40 Stat., 871: 


That each enlisted man of the Army to whom there has been or shall be 
awarded a medal of honor * * * shall * * * be entitled to additional 
pay at the rate of $2 per month from the date of the distinguished act or service 
on which the award is based, * * * and said additional pay shall continue 
throughout his active service, whether such service shall or shall not be con- 
tinuous; * * *., 


The additional pay at $2 per month, provided in the act of July 9, 
1918 (as also in the Navy act of February 4, 1919, 40 Stat., 1056), 
attaches to medals of honor which have been awarded in accordance 
with those acts and nothing in either act of July 9, 1918, or of Feb- 
ruary 4, 1919, indicates a purpose to supplement a gratuity au- 
thorized and paid in accordance with the law in effect at the time the 
medal was issued. 27 Comp. Dec., 298. 

Upon this review the settlement is sustained. 


MILEAGE—ARMY OFFICERS DETAILED TO MILITIA BUREAU. 


Officers of the Regular Army traveling under official orders upon relief from 
duty at a Regular Army station and assignment to duty in the Militia 
Bureau are not traveling on “ duty in connection with the National Guard” 
within the meaning of section 67 of the national defense act, and are 
entitled to mileage under section 12 of the act of June 10, 1922, 42 Stat., 
631, notwithstanding that their orders may have directed reimbursement of 
actual and necessary expenses. 

Decision by Comptroller General McCarl, November 10, 1923: 

Theodore Schultz, lieutenant colonel, finance department, United 
States Army, requested, June 28, 1923, review of settlement 
W-631107, June 16, 1923, by which was disallowed his claim for the 
difference between mileage at $0.08, Columbus Barracks, Ohio, to 
Washington, D. C., and the amount, $15.60, paid him as reim- 
bursement of actual and necessary expenses for travel performed 
pursuant to paragraph 17, Special Orders, No. 258, War Department, 
Washington, November 2, 1922. 

The question for decision is whether travel by an officer of the 
Regular Army upon his relief from duty at a Regular Army station 
and assignment to duty in the Militia Bureau, is travel “on duty in 
connection with the National Guard” entitling to actual expenses, 
or whether it is travel “under competent orders without troops,” 
under section 12 of the act of June 10, 1922, 42 Stat., 631, for which 
an officer of the Army is entitled to $0.08 per mile. 

The second paragraph of section 67 of the national defense act as 
amended by section 3 of the act of September 22, 1922, 42 Stat., 1034, 
provides for an apportionment among the States of the annual 
appropriation for the National Guard, with a proviso— 


* * * That the sum so apportioned among the several States, Territories, 
and the District of Columbia shall be available under such rules as may be 
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prescribed by the Secretary of War for the actual and necessary expenses in 
curred by officers and enlisted men of the Regular Army when traveling on duty 
in connection with the National Guard; * * * for office rent and necessary 
office expenses of oflicers of the Regular Army on duty with the National Guard ; 

* * * for expenses of enlisted men of the Regular Army on duty with the 
National Guard, including an allowance for quarters and subsistence provided 
in section 11 of the Pay Readjustment Act of June 10, 1922, medicine, and medical 
attendance; and such expenses shall constitute a charge against the whole sum 
annually appropriated for the support of the National Guard, and shall be paid 
therefrom and not from the allotment duly apportioned in any particular State, 
Territory, or the District of Columbia; * * *. 


Special Orders No. 258 direct— 


Lieutenant Colonel Theodore Schultz, finance department, is relieved from his 
present duties at headquarters fifth corps area, Columbus Barracks, Ohio, will 
proceed without delay to Washington, D, C., and report in person to the Chief, 
Militia Bureau, for duty as finance officer in his oflice. Lieutenant Colonel 
Schultz’s name is placed on the detached officer’s list. The travel directed is 
necessary in the military service. Reimbursement for the travel will be made 
in accordance with the provisions of Bulletin No. 42, War Department, December 
8, 1919, as amended by Bulletin No. 3, February 28, 1922, and chargeable to 
procurement authority MB 60 P 2882 A 3 A E & T, N G1, station 18. The 
expense of shipping household effects, of shipment of mount when authorized, 
and the cost of transportation of dependents are chargeable to procurement 
authority QM 3730 A 3. 

The order under which claimant traveled specified that reimburse- 
ment for the travel should be made under the provisions of the cited 
bulletins of the War Department which relate to reimbursement of 
actual and necessary expenses of officers traveling “on duty in con- 
nection with the National Guard.” However, in response to the 
officer’s request for an amendment of orders which would permit pay- 
ment of mileage, the Adjutant General, May 4, 1923, stated: 


1. Orders for Regular Army officers going to duty in and relieving from duty 
in the Militia Bureau will in the future provide for mileage and will be charged 
to the proper procurement authority. 

2. The request contained in basic communication to have the orders in the 
ease of Lt. Col. Schultz amended is disapproved. 

by order of the Secretary of War: 

The travel either is or is not travel “on duty in connection with the 
National Guard,” entitling to reimbursement of actual and necessary 
expenses or mileage under the law; the orders of the War Department 
in individual cases (but applicable to identical travel) can not change 
the character of the travel once it has been determined to be or not to 
be under the law, travel “on duty in connection with the National 
Guard.” 

The travel in this case was to assignment to duty in the Militia 
Bureau, and that bureau is the War Department agency for the 
administration of the Federal law applicable to the National Guard. 
Section 81 of the national defense act, as amended by section 4 of 
the act of September 22, 1922, 42 Stat., 1034, provides, in part: 


Militia Bureau of the War Department: The Militia Division of the War 
Department shall hereafter be known as the Militia Bureau of the War Depart- 
ment. * * * For duty in the Militia Bureau and for the instruction of the 
National Guard, the President shall assign such number of officers and enlisted 
men of the Regular Army as he may deem necessary. 
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Prior to this, section 11 of the act of May 27, 1908, 35 Stat., 402, 
recognized the existence of “the division of militia affairs in the 
office of the Secretary of War,” and for many years reports relating 
to the militia have been required to be filed through the War Depart- 
ment, and the Secretary of War has had duties in connection with 
the militia. See sections 232 and 1636, Revised Statutes. The fact 
that an officer of the Army detailed to duty in the War Department 
was assigned for duty to that portion of War Department activities 
having to do with the militia or National Guard does not, of itself, 
establish the travel to that duty as “ in connection with the National 
Guard” under section 67 of the national defense act. 

Section 75 of the national defense act, 39 Stat., 202, provides for 
boards for the examination of National Guard officers, such boards 
to consist of “officers appointed * * * from the Regular Army 
or the National Guard, or both”; section 93 provides for an annual 
inspection of National Guard units “ by inspectors general, and if 
necessary, by other officers of the Regular Army ” detailed for that 
purpose by the Secretary of War; section 96 authorized the detail of 
officers of the Regular Army “ to attend any encampment, maneuver, 
or other exercise for field or coast-defense instruction of the National 
Guard, who shall give such instruction and information * * * 
as may be directed by the Secretary of War”; and section 100 directs 
that “The Secretary of War shall detail officers of the active list 
of the Army to duty with the National Guard in each State, Terri- 
tory, or District of Columbia.” There is no doubt that all of these 
duties are “in connection with the National Guard,” and that travel 
in their performance is reimbursable on the basis of actual and 
necessary expenses under section 67. 

War Department Bulletin No. 42, October 19, 1916, provided: 


Hereafter officers detailed as inspector-instructors and noncommissioned offi- 
cers detailed as sergeant-instructors with the National Guard of the several 
States, will be entitled only to the actual and necessary expenses incurred by 
them in joining at State stations for duty and returning to duty with their 
regiments upon relief from such duty. 


By Section III of War Department Bulletin No. 36 of J uly 3, 1917, 
the foregoing was amended to provide that— 


1. Hereafter officers of the Regular Army detailed to make the annual in- 
spections of the National Guard required by section 93 of the act of June 3, 
1916, and noncommissioned officers detailed to accompany them on such duty, 
and officers and noncommissioned officers of the Regular Army detailed for duty 
with the National Guard under the provisions of section 67 of the same act, will 
be entitled only to the actual and necessary expenses incurred by them in 
making annual inspections, in joining at State stations for duty, and in return- 
ing to duty at other stations upon relief from duty w'th the Natioal Guard, 
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By War Department Bulletin No. 42 of December 8, 1919, there 
was added to the foregoing class of duty for which only actual and 
necessary expenses of travel were authorized— 

* * * on visits of instruction, on visits of inspection and instruction of 
units for Federal recognition, in connection with camps of instruction. inspect- 
ing target ranges, inspections of matériel, Field Artillery, Coast Artillery, and 
Signal Corps, and when carrying out the provisions of section 75 of the act of 
June 3, 1916. 

As has been shown, duty relating to the militia or National Guard 
is end has been for many years a proper duty devolving upon the 
Secretary of War or the War Department, and while such duty re- 
lates to the National Guard it is not “duty in connection with the 
National Guard ” within the meaning of section 67 of the national 
defense act. The officer traveling in the present case under orders 
which in other respects conform to the requirements of the mileage 
laws is entitled to mileage under section 12 of the act of June 10, 
1922, notwithstanding the order may have directed reimbursement of 
actual and necessary expenses. 

Upon review of the settlement $23.44, the difference between mile- 
age for 488 miles, $39.04, and $15.60 already paid, is certified due 
claimant. 


ACCOUNTING—RESTORATION OF AMOUNTS FROM MISCELLANEOUS 
RECEIPTS. 


Filing fees collected in connection with the leasing of allotted Indian lands for 
mining purposes and deposited to the credit of miscellaneous receipts may 
not be withdrawn therefrom and credited to a special deposit account in 
the absence of authority to use them as appropriated moneys for a specified 
purpose. 


Decision by Comptroller General McCarl, November 10, 1923: 

The Secretary of the Treasury applied October 6, 1923, for review 
of settlements Nos. I-69803 and I-69804, of December 5, 1922. 

The matters appear that H. O. Decker, clerk and special disburs- 
ing agent, Pawnee Indian Agency, Pawnee, Okla., deposited $1,345 
to the credit of miscellaneous receipts on the dates and in the 
amounts indicated on the respective settlement certificates; that said 
moneys so deposited were collected pursuant to the act of March 3, 
1909, 35 Stat., 783, being funds which are and heretofore have been 
received and disbursed in accordance with regulations approved by 
the Secretary of the Interior on March 25, 1921, entitled “Regula- 
t.ns covering leasing restricted allotted Indian lands for mining 
purposes,” which regulations, section 3, provide, in part: 


A filing fee of $6 for each lease and each assignment and $2 for each stipula- 
tion modifying the terms of existing contracts is. hereby required and shall 
accompany each lease, assignment, or stipulation. 

The officer in charge shall place all such fees in a special fund, to be ex- 
pended under the direction of the Commissioner of Indian Affairs, for the 
necessary expenses of leasing and of supervising mining operations. 
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Settlement No. I-69803 directed a charge to “ Miscellaneous re- 
ceipts ” of $1,184.36, the amount so charged to be paid “to the 
Treasurer of the United States for deposit to the official credit of 
the claimant, Symbol No. 63396, and charge to his account under 
bond dated December 12, 1921.” 

Settlement No. 69804 directed a charge to “Miscellaneous re- 
ceipts ” of $160.64, the amount so charged to be paid “ to the Treas- 
urer of the United States for deposit to the official credit of the 
claimant, Symbol No. 63591, and charge to his account under bond 
dated September 13, 1921.” 

In the application for review the Secretary of the Treasury 
stated : 

"Both of these certificates call for the withdrawal from miscellaneous receipts 
of the amounts in question to be paid to the Treasurer of the United States 
for deposit to the official credit of the claimants under symbol numbers speci- 
fied and charged to their accounts under bonds as shown on the certificates. 
No warrant can be issued by this department that will effect the transfer of 
funds from miscellaneous receipts directly to the official credit of a disbursing 


officer of the Government, and the certificates, therefore, are returned herewith 
without action. 


The moneys were deposited as miscellaneous receipts, and to with- 
draw them from such general fund there must. be authority to use 
them as appropriated moneys for a specified purpose. 

There appears no authority for placing the fees collected in a 
special fund and using them for the expenses of leasing and super- 
vising mining operations. 

The status of such moneys is not as that of appropriated moneys 
erroneously covered into miscellaneous receipts, and there is no 
authority for withdrawing the amount of $1,345 so deposited and 
covered in. 12 Comp. Dec. 733. 

Upon review the settlements are canceled. 


SHORTAGE IN ACCOUNTS OF POSTMASTER. 


A postmaster is primarily responsible to the United States for any shortage in 
his accounts, whether arising from his own acts or the acts of a sub- 
ordinate; and in the event of a shortage arising through the act of a sub- 
ordinate, the Government is not required to proceed against the subordinate 
or his. surety in the first instance, but may collect the amount from the 
postmaster, and when so collected the account is closed so far as the Gov- 
ernment is concerned. 

Decision by Comptroller General McCarl, November 10, 1923: 

Joseph E. Woods requested September 13, 1923, review of settle- 
ment charging him with $59.01, itemized as (a) $15.45 shortage in 
listing postal money orders and (0) $60 erroneous refund of inter- 
national money order paid in the country to which certified, less a 
balance due of $16.44, as postmaster at Teague, Tex., to November 
30, 1920, when his resignation became effective. The correctness of 
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the debit item of $15.45 and credit item of $16.44 appears to be ad- 
mitted, but it is contended that the erroneous refund of the $60 
international money order was made by, and should be collected 
from, the assistant postmaster who was under bond, dated May 9, 
1919, to the United States in the penal sum of $1,000 for the faith- 
ful discharge of his duties. The question for decision is whether 
collection of the admitted indebtedness should be made from the 
postmaster or from his subordinate. 

Under section 3843, Revised Statutes, a postmaster is required to 
render an “account of all moneys received or charged by him, or at 
his office, for postage, rent of boxes or other receptacles for mail 
matter, or by reason of keeping a branch office, or for the delivery 
of mail matter in any manner whatever.” By section 4045, Revised 
Statutes, all money received from the sale of money orders, including 
fees, is to be “ deemed and taken to be money-order funds and money 
in the Treasury of the United States” for which all postmasters 
must account. Section 4031, Revised Statutes, provides that the offi- 
cial bond given by the postmaster shall be “ held to cover and upply ” 
to the accounts of money-order clerks. Paragraph 317 of Postal 
Laws and Regulations states that— 

The taking of bonds by the United States directly from assistant postmasters 
and clerks in post offices does not in anywise affect the liability of postmasters 
upon their official bonds for the proper discharge of all the duties of their office 
and the due accounting for all public funds which may be in, or come into, 
their custody as postmasters; and postmasters and their sureties are responsible 
on their official bonds to the same extent as theretofore for the defaults and 
defalcations of their’ subordinates. The bonds taken from assistants and 
clerks in post offices are simply additional security of which the United States 
may avail itself in case of loss. 

A similar question as to whether a postmaster was responsible for 
shortages occurring in his accounts by reason of acts of a subordinate 
in his post oflice was before the United States Circuit Court in the 
case of Bryan et al. v. United States, 90 Fed. Rep., 473, and there 
was sustained a judgment in the lower court against the postmaster, 
the court stating: 

The postmaster at a money-order post office is the official custodian of all 
moneys received on account of money orders issued therefrom, and as such 
eustodian it is his duty to account to the Government for the same; and, in 
view of this fact, section 3834 of the Revised Statutes requires that the bond 
of the postmaster at a money-order post office “shall contain an additional 
eondition for the faithful performance of all duties and obligations in connec- 
tion with the money-order business.” The condition above quoted from the bond 
sued on is that the principal therein will pay the balance of all moneys that 
shall “ come into his hands from postage collected * * * or money orders 
issued by him.” The words “come into his hands” as here used have the 
same meaning as the phrase “come into his official custody,” and the true 
construction of this condition of the bond is that the principal, Bryan, would 
account for and pay over the balance of all such. moneys as should come into 
his official custody as postmaster at San Francisco. The money which was 


received by Kennedy, the postal clerk in charge of the money-order business in 
that office, was thereby, in contemplation of law, received into the official cus- 
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tody of the postmaster ; and the fact alleged in the answer that such money was 
embezzled by Kennedy constitutes no defense to this action. The cases sus- 
taining this conclusion are so numerous that no extended discussion of the 
question is necessary. U.S. v. Prescott, 3 How., 578; U. S. v. Morgan, 11 How., 
154; U. 8. v. Keehler, 9 Wall. 83; Boyden v. U. S., 18 Wall, 17: U. S. v. 
Thomas, 15 Wall., 337; U. S. v. Zabriskie, 87 Fed., 714; Bosbyshell v. U. S.., 
23 C. C. A., 581, 77 Fed., 944. The facts that the clerk who embezzled the 
moneys sued for was not appointed by the principal in the bond, and that the 
tenure of office of such clerk was held under the civil service act of January 
16, 1883 (22 Stat., 403), does not affect the obligation of the bond nor render 
inapplicable the rule laid down in the cases above cited. The money received 
by this clerk on account of money orders issued was constructively in the official 
custody of the principal in the bond, and it was his duty to exercise official 
supervision over such clerk and to see that the money so received by his sub- 
ordinate was faithfully accounted for. * * *. 


See also 24 Comp. Dec., 109. 

The settlement charging claimant with a loss resulting from the 
action of the subordinate in the post office was correct; there was no 
obligation on the United States to proceed against either the sub- 
ordinate or his surety as a condition precedent to certifying the 
shortage against the postmaster and requiring him to refund the 
amount of the indebtedness. The refund having been made, the 
account is closed. 12°Comp. Dec., 158. It would appear, therefore, 
that the claim of the United States having been settled, it is not now 
required to call upon the surety of the assistant postmaster to make 
good the shortage, although such demand might have been made in 
the first instance. 

Upon review the settlement is sustained. 


COMMUTATION OF QUARTERS—RENTAL ALLOWANCE— 
DEPENDENT MOTHER. 


A mother possessing personal property and investments totaling $13,000, being 
sufficient to purchase an annuity amounting to more than one-half of a 
reasonable living, can not be considered dependent upon her son, an officer 
in the Army, within the meaning of the acts providing for commutation of 
quarters or for rental allowance to officers having dependent parents. 


Decision by Comptroller General McCarl, November 10, 1924. 

Stuart G. Wilder, captain, Infantry, requested October 29, 1923, 
review of settlement No. M-1656-W, dated October 4, 1923, charg- 
ing him with $1,361.29 as commutation of quarters, heat, and light 
received during the period from April 16, 1918, to June 30, 1922, 
under the act of April 16, 1918, 40 Stat., 530, and rental and subsist- 
ence allowance received for the period from July 1 to 31, 1922, under 
the act of June 10, 1922, 42 Stat., 628, by reason of an alleged de- 
pendent mother. The charge was certified against claimant on the 
ground that his mother was not dependent. 

There was pointed out in recent decisions of this office that the 
dependency of a mother was one of fact existing independently 


of the presence or absence of contributions to her support but that 
8779° —24—21 
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the officer-son must, in fact, contribute more than one-half of a 
reasonable living under the act of April 16, 1918, 40 Stat., 530, and 
respond to the obligation of chief support under the act of June 10, 
1922, 42 Stat., 628, as a condition precedent to commutation of 
quarters, etc., under the one statute or rental and subsistence allow- 
ance under the other and subsequent statute. See decisions dated 
October 6, 1923, on the claim of Clark, and October 19, 1923, on the 
claim of Bemis. 3 Comp. Gen., 187, 226. It was also pointed out 
in decision of October 31, 1923, that the legal, if any, as well as the 
moral obligation to support a dependent, widowed mother rested 
equally on all of her children and that in the absence of a showing 
that the other children neglected or could not be compelled to respond 
to their filial duty, the burden or a substantial part of the support 
could not be passed on to the Treasury through payments of commu- 
tation of allowances to one son who happened to be an officer of the 
Army. 3 Comp. Gen., 277. 

Claimant certified on his pay vouchers claiming commutation for 
the period from April 16, 1918, to June 30, 1922, that his mother 
was actually dependent upon him for support and that he actually 
and necessarily contributed to her regularly more than one-half of a 
reasonable living. This certificate was in accordance with 24 Comp. 
Dec., 686, and the payments were passed by the Auditor for the War 
Department to the credit of the respective disbursing officers. Ex- 
perience in the audit of accounts and claims convinced this office that 
in some instances the conclusions certified by the officers were not in 
accordance with the facts, and on January 20, 1923, there was pub- 
lished to the services a form of affidavit to be executed by the alleged 
dependent mothers and properly verified, setting forth the facts by 
reason of which it had been certified dependency existed. The result 
was that facts were developed in some cases which showed a different 
condition existi~ » ‘han that to which certificate had been made. 

The evidenc’ Jn the instant case shows that the mother was born 
January 11, 1869; that in addition to claimant she has two married 
sons, one a construction superintendent and the other a captain in 
the Army, and a married daughter; that she has tangible personal 
property of $1,000 and $12,000 invested in bonds; and that she resides 
with claimant and is furnished by him with subsistence, lodgings, 
and bills paid, all of the approximate value of $1,440 a year. 

It is unnecessary at this time to consider the obligation of the other 
two sons and one daughter to contribute to their mother, for she is 
not dependent upon anyone for more than one-half of a reasonable 
living nor for her chief support. The sum of $13,000 which the 
mother owns, either in cash or bonds, would purchase an annuity of 
approximately $890, which would be paid to her each year during 
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the remainder of her life. It is obvious that there is no legal justifi- 
cation for the United States to assume the burden of the support of 
a mother through the medium of commutation or allowances paid an 


officer-son in order that the principal of her investments may remain 
intact for transmission to her heirs or legal representatives, the in- 


vestments being sufficient to purchase an annuity equal to more than 
one-half of a reasonable living or sufficient for her chief support. 
Upon review the settlement is sustained. 


MEDICAL AND DENTAL TREATMENT—NAVAL RESERVE FORCE. 


Members of the Naval Reserve Force on active duty procuring medical treat- 


ment at home by a civilian physician under direction from proper officers, 
due to nonavailability of space in naval hospitals, are entitled to reimburse- 
ment for the cost thereof. 


No reimbursement is authorized to members of the Naval Reserve Force for 
dental treatment procured while in an inactive duty status, 


Decision by Comptroller General McCarl, November 12, 1923: 


Francis X. Blackwell, ex-yeoman, third class, United States Naval 
Reserve Force, requested September 28, 1923, a review of settlement 
No. M-1153-N, dated September 24, 1923, by which was disallowed 
his claim for the amount expended for medical and dental treat- 
ment. 

Claimant enrolled in the United States Naval Reserve Force June 
3, 1918, and was called to active duty November 11, 1918; returned 
to an inactive status January 23, 1919, and discharged from the 
Naval Reserve Force December 30, 1921. He states that on December 
23, 1918, he was stricken with the flu and made application for ad- 
mission to the naval hospital at Chelsea, but due to the crowded con- 
dition there and the fact that he lived a few miles from the station 
he was sent home. On the 24th his sister phoned the station for the 
services of a medical officer and was advised, as it was very doubt- 
ful one could be sent, that she call a civilian physician. It is fur- 
ther stated that because of the duty to which assigned he could not 
be relieved for the dental work necessitated by affection of the teeth 
following the flu. 

The health record of Yeoman Blackwell contains the following 
entry: 

Admitted 12-30-18. Influenza, origin duty, incident to epidemic, being treated 


by own physician. 1-2-19: Is improving slowly. 1-7-19: Doing well. Dis- 
charge 1-13-19 to duty, feeling well. 


The receipted bill of Joseph A. Macaulay, M. D., in the sum of 
$28, shows professional services rendered claimant December 24, 1918, 
to January 4, 1919, for influenza, the bill being itemized as follows: 








302 DECISIONS OF THE COMPTROLLER GENERAL. 





a ON i cere teeteleemeaprebeinbannin $8. 00 
ETI I TID = ch cre ececcereperercntneatesgeendeesrbanipucicesenheninatenimiasehennabiges 12. 00 
Dec. + I 6 1 nat as ol cal bate i esa ininew hd tethveninariiiababddes 2. 00 
IGN CT A UD iieins ct cuceeen pineialampeneinmantpammeinaebegael 6. 00 

28. 00 


The receipted bill of Dr. Louis Olin, surgeon dentist, amounting to 
$50, covers dental treatment furnished claimant from November 16, 
1921, to June 2, 1922. 

The act of July 1, 1918, 40 Stat., 712, provides that enrolled mem- 
bers of the Naval Reserve Force, when in active service, shall be 
subject to the laws, regulations, and orders for the government of 
the regular Navy. Subparagraph 5 of paragraph 4534, section 8, 
United States Navy Regulations, 1913, as amended by change No. 7, 
September 15, 1916, contains the instruction that— 

Expenses for medicines and medical attendance shall not be allowed in the 
ease of enlisted men of the Navy * * * where naval medical supplies are 
available and where the services of a naval medical officer can be had; nor 
shall they be allowed unless the sickness or injury has been promptly reported 
to the Bureau of Medicine and Surgery by the officer in command * * 

The Bureau of Medicine and Surgery of the Navy Department 
reports that while there is nothing of record from which could be 
verified the statement of Yeoman Blackwell that he was permitted 
to remain at home on account of lack of accommodations in the 
naval hospital, due to overcrowded state of naval hospitals and work 
beyond capacity of medical officers to properly handle during the 
influenza epidemic of 1918-19, individuals, especially those not seri- 
ously ill, living in vicinity of the station were encouraged and au- 
thorized to remain home in care of family physicians, and under the 
extraordinary conditions then existing recording of complete cir- 
cumstances in each case was no doubt occasionally overlooked; that 
while there is no record evidence of claimant having been given 
specific authority for treatment by his family physician, the bureau 
regards his statement as correct and recommends reimbursement in 
the sum of $28 paid Doctor Macaulay. The payment of the $28 in 
question is hereby authorized. 

The evidence shows that claimant was returned to an inactive 
status in the Naval Reserve Force January 23, 1919, and that the 
dental work performed by Doctor Olin was subsequent thereto, 
namely, November 16, 1921, to June 2, 1922. The act of August 
29, 1916, 39 Stat., 588, provides that when not actively employed 
in the Navy, members of the Naval Reserve Force shall only be 
entitled to retainer pay. There is no authority of law or regula- 
tions for dental treatment at Government expense of members of 
the Naval Reserve Force during their inactive state. Claimant is 
not entitled to reimbursement for the amount paid therefor. 

Upon review of the settlement, $28 is certified due claimant. 
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WAR-RISK INSURANCE—DESIGNATION OF BENEFICIARIES. 


{In the absence of a beneficiary within the permitted class having been desig- 
nated in a converted war risk insurance policy, it is proper for the Vet- 
erans’ Bureau, before approving an award to the estate under section 
16, act of December 24, 1919, 41 Stat., 376, to determine whether a bene- 
ficiary within the permitted class had otherwise been designated; the 
attempted designation of a foster father in the original application for 
such converted insurance filed between October 6, 1917, and December 
24, 1919, which was changed to a designation of the estate on representa 
tion to insured that persons in loco parentis were not permitted bene- 
ficiaries, may be held to establish the intent of the insured and, the desig- 
nation of persons in loco parentis having been retroactively authorize 
by the act of December 24, 1919, 41 Stat., 375, payment of the award to 
the foster father was proper. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 12, 1923: 


Your letter of September 24, 1923, was received requesting re- 
view of settlement No. W-230, this office, dated February 27, 1923, 
disallowing in the accounts of William H. Holmes, disbursing 
clerk, United States Veterans’ Bureau, for the period April 1, 1922, 
to June 30, 1923, the amount of $788.13 representing payment of 
insurance to Arthur A. Boubreaux, as foster father of Samuel 
Marxwell Bristow, deceased. 

The facts are reported as follows: 


On September 1, 1919, Samuel Marxwell Bristow, then in the military serv- 
ice, applied for term insurance in the sum of $10,000.00, and nominated as 
his beneficiary his foster father, Arthur A. Boudreaux. On October 10, 1919, 
and while still in the service, the insured applied for the conversion of 
$1,000.00 of his insurance on a twenty year endowment plan. There was 
forwarded to the bureau an application for this conversion, on the top of 
which were the words “corrected copy,” and in this application the insured 
named his estate as beneficiary. The history of this application for con- 
version is given by Frank Kehoe, jr., Ist lieutenant, Air Service, in an en- 
dorsement, as follows: 

“ HEADQUARTERS, BROOKS FIELD, 
“San Antonia, Texas, July 18, 1921. 
“To: Bureau of War Risk Insurance, Washington, D. C. 

“1. Retained records at this station show that original application was for 
$10,000 term insurance, naming as beneficiary a foster father. On October 
10th, 1919, application was made for $1,000 converted insurance, naming same 
beneficiary (foster father). This last application was returned from insurance 
section, headquarters, southern department, on October 16th, 1919, suggesting 
that the word ‘estate’ be used as beneficiary. This suggestion was complied 
with and a new application was executed and marked ‘ Corrected Copy’; there- 
fore the original application for converted insurance was never forwarded to 
the bureau. 

“ FRANK KEHOE, Jr., 
“ 1st Lieutenant, Air Service.” 

Premiums were paid on this insurance up to and including February 8, 1920. 
The insured died in the service on February 8, 1920. At the date of the in- 
sured’s death no policy of converted insurance had been issued by this bureau, 
and, of course, none had been issued to Bristow. Efforts have been made to 
locate the original application for conversion, but without success. 

Policy No. K 80248 for converted insurance in the amount of 
$1,000 apparently issued subsequent to the death of the insured, but 
was made effective November 1, 1919, the first day of the month 
following that in which application was made, in. accordance with 
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regulations of the bureau, Treasury Decision 52, war risk, September 
29, 1919. In this policy the beneficiary was designated as “ estate 
as provided herein.” 

The “ estate ” is not within the permitted class of beneficiaries as 
prescribed by section 402 of the act of October 6, 1917, 40 Stat., 409, 
or as enlarged by section 13 of the act of December 24, 1919, 41 Stat., 
375. 2 Comp. Gen., 510. 

Section 16 of the act of December 24, 1919, 41 Stat., 376, provides 
as follows: 

Sec. 16. That if no beneficiary within the permitted class be designated by 
the insured as beneficiary for converted insurance, granted under the pro- 
visions of Article IV of the War Risk Insurance Act, either in his lifetime or by 
his last will and testament, or if the designated beneficiary does not survive 
the insured, then there shall be paid to the estate of the insured the remaining 
unpaid monthly installments; or if the designated beneficiary survives the 
insured and dies before receiving all of the installments of converted insurance 
payable and applicable, then there shall be paid to the estate of such beneficiary 
the remaining unpaid monthly installments, 

This provision is contained in paragraph 12 of the policy of con- 
verted insurance issued in this case. 

In the absence of a beneficiary within the permitted class hav- 
ing been designated in the policy, it was proper, before approval of 
award to the estate, for the bureau to determine whether a bene- 
ficiary within the permitted class had otherwise been designated. 
Accordingly, the existence of the two applications and the original 
attempted designation of the foster father constituted admissible 
evidence to show the intent of the insured. At the time of the 
original designation, the foster father, as a person standing in loco 
parentis to the insured, was not within the definition of “ parent” 
as prescribed by section 22 (4) of the act of October 6, 1917, 40 
Stat., 401, but prior to the time the insurance accrued the act of 
December 24, 1919, 41 Stat., 371, enlarging the definition of “ par- 
ent” to include persons standing in loco parentis retroactively ef- 
fective to October 6, 1917, had validated the previous designation 
of the foster father and the award to him in this case was proper. 

Upon review there is certified the amount of $788.13 for allowance 
in the accounts of the disbursing officer, William H. Holmes, 


PURCHASES—EXCHANGE OF OLD MATERIAL. 


The exchange of old presses at an agreed valuation as part consideration 
for new ones is authorized if the old machines can in such manner be 
disposed of to better advantage than if sold in the open market, provided 
that section 3709, Revised Statutes, regarding competition, is complied 
with, the exchange value of the old presses is deposited as proceeds of 
sale to the credit of miscellaneous receipts, and the appropriation availa- 
ble for the new presses is charged with the full purchase price thereof. 


Comptroller General McCarl to the Secretary of the Treasury, November 
13, 1923: 
I have your letter of October 27, 1923, transmitting a letter ad- 
dressed to you by the Director of the Bureau of Engraving and 
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Printing under date of October 24, 1923, and certain other papers 
pertaining to the proposed purchase of certain equipment for the 
Bureau of Engraving and Printing. 

Your letter is understood to be a request for decision as to 
whether in the purchase of certain offset presses for use in the Bu- 
reau of Engraving and Printing you are authorized to exchange 
old presses for the new ones at prices which the dealers from whom 
the new equipment is to be purchased are willing to allow for the 
old equipment. 

Whether the acquisition of the new equipment is necessary and 
whether disposition of the old equipment is in the interest of the 
Government are administrative questions primarily for your de- 
termination. 

The fact that the present equipment is of a particular manufac- 
turer does not limit to procuring the new equipment from that man- 
ufacturer. It is assumed that you will obtain competition as con- 
teiaplated under the provisions of section 3709, Revised Statutes, 
in the matter of any equipment purchases which you may deem it 
necessary to make and that you will obtain the best price available 
for any old equipment the disposition of which is in the interest of 
the Government, regardless of who is the mantfacturer. 

If the lowest responsible bidder on the new equipment to be pur- 
chased will allow as much or more for the old equipment which you 
may deem it in the interest of the Government to dispose of than 
could be obtained therefor from a sale in the open market there is 
no legal objection to the sale of said old equipment to such bidder. 
But the fact that a certain dealer may allow a higher exchange price 
on the old equipment will not justify awarding the contract for the 
new equipment to other than the lowest bidder unless by so doing 
the net price to the Government is less than could otherwise be ob- 
tained. 

In the absence of specific statutory authority for the exchange of 
equipment, the appropriation chargeable with the purchase price 
of the new equipment must be charged with the full amount of the 
purchase price thereof and any amount allowed for the old equip- 
ment must be covered into the Treasury as a miscellaneous receipt 
as required by section 3618, Revised Statutes. See 26 Comp. Dec., 
534. 


CONTRACTS—REJECTED MATERIALS. 


The notice to the contractor that steel purchased subject to inspection at des- 
tination had been inspected and rejected relieved the Government from 
payment therefor at the contract price, and upon the subsequent use of the 
steel by the Government, the contractor having failed to remove it. the con- 
tractor became entitled to payment therefor at the market value only. 
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The selling price of an article, while not necessarily the same as its actual mar- 
ket value, is evidentiary of such value and, in the absence of any better 
evidence, may be accepted as establishing the market value. 


Decision of Comptroller General McCarl, November 13, 1923: 


La Belle Iron Works applied November 15, 1922, for review of 
settlement No. 154664, dated November 6, 1922, disallowing its claim 
in the sum of $1,450.62 representing deductions made on account of 
rejected steel under contract P-4620-1859-A, dated March 23, 1918. 
The facts in this case may be briefly summarized as follows: Claim- 
ant entered into a written contract with the United States wherein 
it agreed to furnish and deliver to the United States at, and for, the 
sum of $3.25 per hundred pounds f. o. b. cars Pittsburgh, Pa., 2,256 
tons of hot roll, shell, forging steel in accordance with specifications 
which were attached to and made a part of the contract. Said con- 
tract provided for inspection at any time during manufacture and 
for final inspection as follows: 

The steel may be inspected at any time during manufacture by, and will be 


subject to test by, and to the final approval of the chief inspector (U. S. A.) 
or an official deputed by him. 


Main inspection after delivery.—(a) Any shell which fails to pass the in- 


spector’s office gauge or fails to satisfy Chief Inspector Woolrich of its service- 
ability will be rejected. 


It is shown that 43,500 pounds of steel furnished and delivered by 
the contractor failed to pass inspection and were rejected as follows: 


ones en ine GAB ona dined is hss tsb i tition decks 33, 840# 
I INI TR 1 cnn leven citegs iniginetee ans 8, 125# 
nD GeeneEICEI En CIENT ne ee nmememaneannts 1, 035# 
St. Taarence Briden Oana ain an 6 oie en in ees nsiic= 540# 


It is further shown that under date of July 3, 1919, the manufac- 
turing division, Pittsburgh district ordnance office, notified the con- 
tractor of these rejections and asked advice as to what disposition 
it desired the Government to make of this rejected material. There 
is no evidence in the record showing that a reply was made to this 
letter and no directions appear to have been given as to the disposition 
of the rejected material. Subsequently, the steel rejected at the Rus- 
sell Motor Car Co. and the St. Lawrence Bridge Co.’s plants was sold 
for scrap, and two vouchers totaling $53.06, representing the scrap 
price, were forwarded to claimant, which vouchers were later re- 
turned to the finance officer. It is not shown what disposition was 
made of the rejections at the plants of the Solid Drawn Forging 
Co. and the Maritime Manufacturing Co., but the same were not 
returned to the claimant. 

By the terms of the contract the Government was not required to 
return the rejected steel to the claimant. The Government gave 
notice of the rejections and asked for directions as to the disposition 
of same and this was all] that it was required to do, 
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It is contended by claimant that the Government accepted the 
steel under the terms of the contract and is, therefore, liable for the 
contract price. The evidence in the record does not support this 
contention. It is a general rule of law that where goods are sold 
subject to a final inspection a failure to give notice of rejection 
within a reasonable time makes the sale absolute and passes the title 
to the buyer at the contract price, but in this case the steel was 
rejected and the rejected material was the property of the claimant. 

The Government did not take possession of the rejected steel under 
the terms of the contract, but, on the other hand, it took possession 
of it irrespective of the contract, and under such conditions the Gov- 
ernment is liable for the market value of the rejected steel and no 
more. (See McLelan v. McDermed, 18 N. W. Reporter 222; Wolver- 
ton et al. v. McKay, 45 N. W. Reporter 830.) 

The next question for determination is what was the market value 
of the steel at the time that the Government appropriated it to its 
use. The market value of any article is a question of fact to be de- 
termined by the evidence in the particular case. In this case the 
claimant has offered no evidence showing, or attempting to show, 
the value of the defective steel. The only evidence before me is the 
fact that a part of the steel, namely, the rejections at the plants of 
the Russell Motor Car Co. and the St. Lawrence Bridge Co., amount- 
ing to 8,665 pounds, were sold for scrap at $0.06123 per pound. The 
selling price of an article, while not necessarily conclusive as to the 
value, may always be considered as evidence in fixing the value. 
(See 26 Cyc., 819; also Murray v. Staunton, 99 Mass., 345.) 

In this case the selling price of that part of the steel that was sold 
is the best evidence before me, and in the absence of other evidence 
I am constrained to hold that it represents the market value of the 
rejected material in question. The evidence shows that 8,665 pounds 
of the same were sold and accepting $0.06123 as a fair price, the 
remaining 34,875 pounds were reasonably worth the sum of $213.54. 

Upon the facts appearing the two vouchers for $53.63 will be 
returned to claimant and the sum of $213.54 is certified due claimant. 


ARMY PAY—CIVILIANS IN OFFICERS TRAINING CAMPS. 


A civilian who, in conformity to regulations prescribed by the Secretary of 
War, enlisted in the Army for the purpose of attending a training camp 
for candidates for commissions in the Army, is entitled during the fiscal 
year 1918 to the pay fixed by the Secretary of War pursuant to the act of 
May 12, 1917, 40 Stat., 70, and is not entitled to the pay provided by the 
act of June 15, 1917, 40 Stat., 188, for enlisted men of the Army attending 
such camps. 


Decision by Comptroller General McCarl, November 14, 1923: 


Graham G. Brotherson, first lieutenant, Infantry, United States 
Army, requested, October 20, 1923, review of settlement W-901781, 
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May 23, 1923, by which was disallowed his claim for difference 
between pay of grade and $100 per month, January 5 to April 19, 
1918, while in training for a commission at Camp Gaillard, Canal 
Zone. His request for review is based on decision of September 27, 
1923, 25 MS. Comp. Gen., 905, case of Newell. 

So much of the military history of claimant as is necessary for 
the consideration of this claim was reported by The Adjutant Gen- 
eral May 16, 1923, as follows: 

* * * enl. Jan. 5, 18, and was assigned to Co. H, 29 Inf. 

Trans. May 9, 18, to 40 Co., 10 Tr. Bn., 4 Inf. Repl. Regt., Camp Gordon, Ga. 

Disch. June 5, 18, a Sgt. to accept commission. 

No record of service prior to Jan. 5, 18, found. 

The pay roll on which claimant was paid for January, 1918, was 
the pay roll for the “Officers Training School, Camp Gaillard, 
Canal Zone,” and the entry in connection with claimant’s name 
thereon is “ Enlisted for Inf. Tr. Sch. Apt’d Pvt 1 cl. fr Pvt. S. O. 
#2 Hq. Tr. Sch. Jan. 5-18.” 

During the early part of the World War the law recognized and 
provided pay, broadly, for two classes of persons attending the 
training camps for candidates for commission in the Army then 
being conducted—that is, civilians and enlisted men. 

The act of June 15, 1917, 40 Stat., 188, authorized “ pay at $100 
per month for enlisted men in training for officers of the Reserve 
Corps.” This provision was applicable to all enlisted men of the 
Army who were in service as enlisted men prior to admission to the 
training camp, and who were detailed from duty with their organi- 
zations to attend the course of instruction as candidates for com- 
mission; case of Newell, September 27, 1923, 25 MS. Comp. Gen., 
905; during the period June 15, 1917, to June 30, 1918; case of 
Davidson, 3 Comp. Gen. 310. 

Section 54 of the act of June 3, 1916, 39 Stat., 194, authorized the 
maintenance of training camps— 

* * * for the military instruction and training of such citizens as may 
be selected for such instruction and training, upon their application and under 
such terms of enlistment and regulations as may be prescribed by the Secretary 
<ear, = 2 *, 

The Army appropriation act of May 12, 1917, for the fiscal year 
1918, 40 Stat., 70, in the appropriation made for “ Civilian military 
training ” pursuant to section 54 of the act of June 3, 1916, contained 
the proviso: 


* * a 


That the Secretary of War is hereby authorized out of this appro- 
priation to pay to persons designated by him for training as officers in the 
Army during the period of their training the sum of not to exceed $100 per 
month in addition to the allowances authorized by said section fifty-four: Pro- 
vided, That they shall agree to accept appointment in the Officers’ Reserve 
Corps in such grade as may be tendered by the Secretary of War. 
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Special Regulations No. 49, revised January 5, 1918, provided, 
paragraph 3, page 6: 

The civilians sent to these training schools will upon arrival be enlisted for 
the Regular Army (except in National Guard divisions) for the duration of 


the war. * * * As soon as these civilians have been enlisted the training- 
school commander will issue an order appointing them first-class privates. 
Paragraphs 1 and 2 are, in part, as follows: 
1.* * * Students will be mainly enlisted or drafted men, but in addition 
to some of the division schools will be sent a certain number of graduates and 
undergraduates of universities, colleges, and schools which have earned recog- 


nition by having had military training under Army officers during the past 10 
years. 
2. * * * 


Graduates and undergraduates of educational institutions selected to attend 
will be required, upon reporting at the school, to enlist or be inducted into the 
service. If after completing the three months’ course they are not recom- 
mended for a commission they will remain in service. While students they will 
receive the pay and allowances of privates, first class. 

As to this latter class of candidates in training for commission it 
has been held that where they were enlisted in the Army for the pur- 
pose of entering a training camp, evidenced by the fact that enlist- 
ment and entrance to training camp were substantially simultaneous, 
they were entitled only to the pay fixed by the Secretary of War pur- 
suant to the discretion conferred upon him by the act of May 12, 
1917, and that for periods after January 4, 1918, they were entitled 
under Special Regulations No. 49, revised January 5, 1918, to the 
pay of a first-class private; case of Goldsmith, May 7, 1923, 21 MS. 
Comp. Gen., 203. 

This case is covered by the rule there announced, as the military 
history and pay roll entry show claimant’s enlistment was for the 
purpose of entering training camp. 

It is, however, argued that claimant was enlisted for the duration 
of the war, assigned to the Twenty-ninth Infantry, a line organiza- 
tion, on the day of his enlistment, and placed on detached service 
from that organization for the purpose of attending the training 
camp; that he was therefore an enlisted man of the Army in train- 
ing for a commission in the Army and entitled to the pay provided 
by the act of June 15, 1917. ; 

The fallacy of this reasoning is that as a prerequisite to his ad- 
mission to the camp as a civilian he was “required upon reporting 
at the school to enlist ;” and the authority to require him to so enlist 
is contained in section 54 of the act of June 3, 1916. It is true upon 
his enlistment under the conditions fixed in Special Regulations No. 
49, 1918, his status was no different from that of an enlisted man 
detailed from duty with his organization to attend the training 
camp, but it became so solely because it was a necessary prerequisite 
to entry into the camp. For the purpose of the law governing pay 
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he was ¢. civilian, and not an enlisted man of the Army, in training 
for a commission. 

The law created the two classes of trainees for pay purposes, they 
are easily distinguishable, and they should be paid only as the law 
authorizes. The claim was properly disallowed and on review the 
settlement is sustained. 


ENLISTED MEN IN OFFICERS’ TRAINING CAMPS. 


The provision for the pay of enlisted men at $100 per month while in officers’ 
training camps was applicable only for the period from June 15, 1917, to 
June 30, 1918, enlisted men training in such camps before or after the 
period in question being only entitled to the pay applicable to their re- 
spective grades and length of service. 26 Comp. Dec., 116, 119, modified. 


Decision by Comptroller General McCarl, November 14, 1923: 

Samuel L. Davidson requested October 15, 1923, review of settle- 
ment W-696952, April 17, 1923, in which was disallowed his claim 
for difference between the pay of his grade in the Army and $100 
per month, April 20 to June 6, 1917, while in training for a com- 
mission in the Army at Camp Baker, E] Paso, Tex. 

Claimant reenlisted in the Army February 11, 1914, and The 
Adjutant General reported April 11, 1923. The records of his office 
show that claimant— 


* * * was in training for a commission, at school of instruction for officers, 
Cp. Baker, El Paso, Tex., from Apr. 20, 1917, to June 6, 1917. 


The report further shows that claimant was appointed second 
lieutenant of Infantry (temporary), Regular Army, June 30, 1917; 
discharged as an enlisted man July 17, 1917, and accepted his com- 
mission July 18, 1917. 

Section 54 of the act of June 3, 1916, 39 Stat., 194, provides, in 
part: 

TRAINING CAMPS,—The Secretary of War is hereby authorized to maintain, 
upon military reservations or elsewhere, camps for the military instruction and 
training of such citizens as may be selected for such instruction and training, 
upon their application and under such terms of enlistment and regulations as 
may be prescribed by the Secretary of War; * * *, The Secreary of War 
is authorized further to prescribe the courses of theoretical and practical in- 
struction to be pursued by persons attending the camps authorized by this sec- 
tion ; to fix the periods during which such camps shall be maintained ; to prescribe 
rules and regulations for the government thereof; and to employ thereat officers 


and enlisted men of the Regular Army in such numbers and upon such duties as 
he may designate. 


By the act of August 29, 1916, 39 Stat., 648, an appropriation of 
$2,000,000 was made to provide for the expenses of training camps 
authorized by section 54 of the act of June 3, 1916, during the fiscal 
year 1917. This was the law governing training camps when 
claimant was detailed from his organization to attend a school for 
the purpose of undergoing training for a commission in the Army. 
While the law contemplated the training of civilians it authorized 
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the employment of enlisted men of the Regular Army at such camps 
“in such numbers and upon such duties ” as the Secretary of War 
might direct, and the detail of an enlisted man to such a camp for 
the purpose of pursuing the course of training was within the spirit 
and letter of the law. In this state of the law, civilians received no 
pay during the period of training and enlisted men continued to re- 
ceive the pay of their grades while so detailed to that duty. 

By the Army appropriation act of May 12, 1917, for the fiscal year 
1918, 40 Stat., 70, the appropriation therein made for “ Civilian 
military training” was made available for pay during the period 
of training at “not to exceed $100 per month in addition to the 
allowances authorized by said section fifty-four.” By this enact- 
ment, when the appropriation therein made became available, and 
under the authority of the Secretary of War, civilians in training 
would have been in receipt of a greater pay than enlisted men of 
the Army engaged in the same training. The act of June 15, 1917, 
40 Stat., 182, appropriating funds to supply urgent deficiencies in 
appropriations for the Military and Naval Establishments on ac- 
count of war expenses for the fiscal year 1917, contained the follow- 
ing provisions, pages 188 and 217: 


PAY OF THE ARMY. 


ENLISTED MEN OF THE LINE, 


For pay of enlisted men of all grades, including recruits, and pay at $100 per 
month for enlisted men in training for officers of the Reserve Corps, $226,882,560, 
* * * * * . ” 


Sec, 2. That the appropriations contained in this Act, unless otherwise 
specified herein, shall be available during the fiscal years nineteen hundred and 
seventeen and nineteen hundred and eighteen, 

Sec. 3. That the appropriations contained herein shall be available for the 
payment of obligations on account of the existing emergency incurred prior to 
the passage of this Act and which are properly chargeable to such appropriation. 

The purpose of the provision relating to pay of enlisted men in 
training for officers was to equalize their pay when detailed to such 
duty with the possible pay of civilians under the act of May 12, 1917, 
when engaged in the same service. United States v. Rider, 261 
U. S., 363, March 19, 1923. And it was authority for pay at $100 per 
month during its life to enlisted men detailed from their organiza- 
tions to attend a training camp to train for commissions in the Army. 
Decision of September 27, 1923, 25 MS. Comp. Gen., 905, case of 
Newell. 

Claimant’s period of training was April 20 to June 6, 1917, hav- 
ing terminated prior to the act of June 15, 1917; as he was otherwise 
within the statute, the only question is whether the law was retroac- 
tive and included enlisted men who had been in training for a com- 
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mission prior to its date. The specific provision contains no language 
implying a retroactive application, and such retroactive application 
was unnecessary to accomplish its purpose of securing equality with 
civilians in training. While the appropriation was available to pay 
for services rendered during the fiscal year 1917, the right of en- 
listed men to pay at $100 per month while in training for a commis- 
sion was first given by the act. There was no obligation to pay en- 
listed men in training at the rate of $100 per month until after the 
passage of the act of June 15, 1917, so that neither section 2 nor 
3 of the act gives a retroactive effect to the provision, and it must be 
held that it is only enlisted men of the Army under detail from duty 
with their organization (made either before or after June 15, 1917) 
as candidates for commission to pursue a course of training, who are 
given a right to pay at $100 per month by the act in question during 
such portion of the training as was between the dates June 15, 1917, 
and June 30, 1918. So much of 26 Comp. Dec., 116, 119, as gives a 
retroactive effect to the act of June 15, 1917, will not be hereafter 
followed. 

The claim was properly disallowed, and on review the settlement 
is sustained. 


COMPENSATION OF UNITED STATES ATTORNEYS AND 
MARSHALS. 


The act of March 4, 1923, 42 Stat., 1560, authorizes the Attorney General to fix 
the salaries of United States attorneys and marshals as of July 1, 1923, 
on the basis of the volume of business transacted during the four years 
ended June 30, 1923, and to readjust such salaries once, at any time prior 
to July 1, 1927, based on the volume of business transacted since July 1, 
1923. 


Comptroller General McCarl to the Attorney General, November 17, 1923: 


I have your letter of November 6, 1923, requesting decision whether 
annual salaries of United States attorneys and United States mar- 
shals fixed by you on July 1, 1923, under the provisions of the act 
approved March 4, 1923, you may, in your discretion, change any or 
all of the salaries now or at any future date prior to June 30, 1927. 


The act approved March 4, 1923, 42 Stat., 1560, provides in part 
as follows: 


That the salaries of the United States attorneys and United States marshals 
for the several judicial districts of the United States shall be fixed by the At- 
torney General, beginning July 1, 1923, at rates not less than $3,000 nor more 
than $7,500 per annum for attorneys and at rates not less than $3,000 nor more 
than $6,500 per annum for marshals, the amount to be based in each instant 
upon the business transacted during the four years ended June 30, 1923. * * *. 

The Attorney General may increase or decrease any of the salaries fixed, as 
aforesaid, within the limits prescribed in the foregoing section if, upon investi- 
gation, he finds that there has been a material increase or decrease in the 
volume of business transacted: Provided, That no salary fixed under the pro- 
visions of this act shall be changed more than once in any four years. 
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The act is construed as fixing the salaries as of July 1, 1923, on the 
basis of the volume of business transacted during the four years 
ended June 30, 1923, subject to one readjustment prior to July 1, 
1927, the readjustment to be made at any time, in the discretion of 
the Attorney General, within the four years, based upon the volume 
of business since transacted. 


CUMULATIVE LEAVE OF ABSENCE—OFFICERS OF THE NAVAL 
RESERVE FORCE APPOINTED TO THE REGULAR NAVY. 


The leave accrued to an officer of the Naval Reserve Force not taken prior to 
his acceptance of appointment as an officer of the regular Navy, may not 
be granted thereafter, such officer being entitled only to the leave accruing 
after his appointment in the regular Navy. 


Comptroller General McCarl to the Secretary of the Navy, November 19, 1923: 

I have your letter of November 6, 1923, requesting decision whether 
Lieut. John P. Gilmer (M. C.), United States Navy, who was en- 
rolled as an assistant surgeon in the United States Naval Reserve 
Force January 16, 1918, and served on active duty from February 
4, 1918, until December 23, 1920, on which date he accepted appoint- 
ment in the regular Navy, is entitled to cumulative leave from Feb- 
ruary 4, 1918, at the rate of 30 days per annum to include the cur- 
rent year. 

You state that Lieutenant Gilmer’s service was continuous, and 
that his transfer to the regular Navy was under section 3 of the act 
of June 4, 1920, 41 Stat., 834, authorizing members of the Naval 
Reserve Force of commissioned and warrant ranks to transfer to an 
appointment in the permanent grades or ranks in the regular Navy 
for which found qualified. 

The act of June 4, 1920, 41 Stat., 834, provides: 

That officers holding temporary commissioned and warrant ranks in the 
Navy and members of the Naval Reserve Force of commissioned and warrant 
ranks shall be eligible for transfer to an appointment in the permanent grades 
or ranks in the Navy for which they may be found qualified not above that 
held by them on the date of transfer. * 

The laws governing leave privileges of naval officers are the leave 
laws provided for officers of the Army found in section 1265, Re- 
vised Statutes, and the act of July 29, 1876, 19 Stat., 102; 15 Comp. 
Dec., 656. 

Section 1265, Revised Statutes, provides full pay when absent with 
leave not exceeding in the aggregate 30 days in one year, and the act 
of July 29, 1876, provides, that, in the discretion of the Secretary of 
War, officers shall be allowed 60 days’ leave of absence without de- 
duction of pay or allowances: “ Provided, That the same be taken 
once in two years: And provided further, That the leave of absence 
may be extended to three months, if taken once only in three years, 
or four months if taken only once in four years.” Under that au- 
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thority officers of the Navy may be granted cumulative leave at the 
rate of 30 days per annum with full pay if taken within the limita- 
tion of four years. 

The act of June 4, 1920, authorizes “ transfers to an appointment ” 
in the regular Navy. Service in the Naval Reserve Force is separate 
and distinct from service in the regular Navy, and the appointment 
of a Reserve officer to the regular Navy under that act is an original 
entry or reentry into that service. 26 Comp. Dec., 148; 27 id., 100: 
1 Comp. Gen., 281. 

The Naval Reserve Force and the regular Navy being distinct 
services, rights and privileges accrued under the former service may 
be carried to the latter only when expressly provided by statute. 
Under the act of July 1, 1918, 40 Stat., 712, members of the Naval 
Reserve Force when employed on active service are entitled to the 
same pay and allowances as received by officers and men of the 
regular Navy, but such right accrues only when on active duty. By 
reason of that provision leave rights and privileges accrue to mem- 
bers of the Naval Reserve Force but only when on active duty, and 
upon termination thereof or upon termination of such membership 
the right also terminates. 2 Comp. Gen., 269. 

In the instant case any rights or privileges accrued to Lieutenant 
Gilmer by reason of active duty as an officer in the Naval Reserve 
Force were applicable only to his Reserve Force status, except as 
specifically provided by statute. The law makes no provision for 
carrying accumulated leave to his regular Navy status. Therefore, 
cumulative leave credit to Lieutenant Gilmer must be considered 
separate and distinct for the two services, and leave accrued to him 
as an Officer in the Naval Reserve Force but not taken prior to his 
acceptance of appointment to the regular Navy may not be granted 
thereafter. The leave privilege as an officer of the regular Navy 
began with acceptance of appointment therein on December 23, 1920, 
and the officer is entitled only to such leave as has accumulated from 
that date. 


CONTRACTS—PROPOSAL AND ACCEPTANCE—IMMEDIATE 
DELIVERY. 


The purchase of supplies by the Interior Department by proposal and acceptance 
without a formal contract under section 3744, Revised Statutes, is not 
authorized even though delivery. is to be made immediately; formal con- 
tracts are necessary except in those cases in which the thing purchased and 
the money in payment therefor pass between vendor and vendee at the same 
time. 


Comptroller General McCarl to the Secretary of the Interior, November 
19, 1923: 


There has been received a letter dated October 31, 1923, from the 
Assistant Commissioner of Indian Affairs, which will be assumed as 
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by your direction, relative to the matter of purchases pursuant to 
proposal and acceptance agreement, where the articles to be fur- 
nished are for immediate or practically immediate delivery, the mat- 
ter presented being the necessity for reducing the agreement to writ- 
ing, as required by section 3744, Revised Statutes. 

The submission states as follows: 


* * * We have made for the Indian Service a purchase of 2,762 dozen 
cans of tomatoes from R. M. Messick, Easton, Maryland. The specifications on 
which the proposal is based state that “ formal contract will be required unless 
immediate delivery can be made.” The bidder states “can make immediate 
delivery” and has the tomatoes now ready to turn over to us. Fearing that 
complications might arise as did arise a year ago notwithstanding the fact that 
the General Accounting Office later passed the dried apple vouchers, we en- 
deavored to have the company enter into a contract. ‘This it objects to doing 
since the terms of their bid state clearly that a contract would be required only 
if immediate delivery were not made. This office is entirely in sympathy with 
the contractor in this instance and finds it difficult to insist that a contract be 
entered into. For that reason the matter is being presented to you with a re- 
quest that you advise whether you agree with the argument advanced in this 
communication, which permit us to repeat at this point, namely, that where, 
as in this instance, immediate delivery was agreed upon and is made and the 
invoices properly certified to and transmitted to our field officers who will pay 
them without delay your office will pass the vouchers without a formal con- 
tract under the authority given in the informal decisions of the Assistant 
Comptroller General referred to. 


In letter to you of May 2, 1923, 21 MS. Comp. Gen., 75-77, it was 
said: ; 

It is well established that the requirements of section 3744 are mandatory. 
An invitation to bid, peroposal and acceptance, whether verbal or in writing, in 
separate papers or in one document, constitute an informal or parol agree- 
ment that does not conform to the requirements thereof. They are in the 
nature of preliminary negotiations with bidders, so that when a bid is ac- 
cepted covering terms to be fulfilled the heads of departments concerned should 
cause same to be embodied in a formal contract, or in the words of the statute, 
be “reduced to writing and signed by the parties at the end thereof” unless 
the agreement comes within the exceptions to section 3744. This is true, not- 
withstanding it has been held by the courts and the accounting officers that 
the informal contract, although not in legal form, is binding upon both parties 
when performed, and is enforceable against the contractor even when executory. 

It is regarded as desirable that all contracts be executed in legal form and 
that copies of all contracts connected with the settlement of accounts be 
promptly deposited in the General Aceounting Cffice, as required by section 
3743 as amended by section 18 of the act of July 31, 1894, 28 Stat., 210. 


The requirements are as stated and obviously the incorporation 
in the specifications in the present case of the provision that “formal 
contract will be required unless immediate delivery can be made,” 
was improper since it is not the anticipation that immediate deliv- 
ery will be made but the actual immediate delivery which would 
dispense with the requirement of reducing the agreement to writ- 
ing; that is to say, where the thing purchased passes from the hands 
of the seller to those of the buyer, and at the same time the money 
in payment passes from the hands of the buyer to those of the 
seller, the purchase and payment being without an interregnum 
of time, it being a purchase likened to delivery and payment over 
the counter of the dealer, a written contract to evidence the trans- 
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action is not required. The phrase referred to should be erased 
immediately from the specifications. 

There was nothing in the purchase from R. M. Messick to dis- 
pense with a formal contract in compliance with law and this office 
fails to see any reason of the contractor for refusing to do so based 
on the phrase in the specifications that “formal contract will be 
required unless immediate delivery can be made.” It would seem 
immaterial to the contractor whether or not the formal contract was 
asked for notwithstanding said stipulation, but the law requiring 
such contract there would be a question whether the contractor 
could enforce the purchase against the United States, although the 
United States could enforce it against the contractor. It would 
appear that if the requirements of the law are properly brought 
to the attention of the contractor, there would be no objection to the 
making of a formal contract. The department should take action 
accordingly. 


ARMY PAY—EXTRA DUTY—GUARDS AT UNITED STATES DIS- 
CIPLINARY BARRACKS. 


The extra-duty pay to enlisted men assigned as guards at the United States 
Disciplinary Barracks was repealed by the act of June 4, 1920, 41 Stat., 
761, and was not saved to them during their current enlistment by the 
Saving clause in that act. 


Under the act of June 10, 1921, 42 Stat., 24, the responsibility to determine 
the availability of appropriations for the payment of claims is upon this 
office, and in such connection decisions of the courts are given most care- 
ful consideration especially where it appears that the matter or legal 
principle involved has been fairly presented to and fully considered by a 
court. 


Decision by Comptroller General McCarl, November 19, 1923: 

Jack Muller requested July 30, 1923, allowance of extra-duty pay 
for the period from July 1, 1920, to June 30, 1921, when he was en- 
gaged in the performance of duty as a guard over general prisoners 
at the United States Disciplinary Barracks, Fort Leavenworth, Kans., 
while holding the grades of private, corporal, and sergeant. The claim 
is based on a contention that the act of June 4, 1920, 41 Stat., 761, 
saved to him extra-duty pay as a guard, a decision of the Court of 
Claims in Manning v. United States, 58 Ct. Cls., 195, decided April 
2, 1923, so holding. As this is one of a large number of claims involv- 
ing similar principles the matter will be considered at some length. 

The act of June 12, 1906, 34 Stat., 242, authorized the Secretary of 
War to detach from the line of the Army such number of enlisted 
men as might be necessary for military prison guards and provided 
that of the men so detached “ one shall have the rank, pay, and allow- 
ances of a battalion or squadron sergeant major, * * * and for 
each * * * prison company one shall have the rank, pay, and 
allowances of a sergeant, and six the rank, pay, and allowances of 
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corporal of the arm of the service to which they respectively belong.” 
The Army appropriation acts of March 2, 1907, 34 Stat., 1167, and 
of May 11, 1908, 35 Stat., 118, provided funds for the “ payment of 
extra pay * * * for noncommissioned officers of the United 
States prison guard.” The Army appropriation acts for the fiscal 
years which began July 1, 1909, and ended July 30, 1915, omitted the 
phrase “noncommissioned officers” and provided funds for “extra 
pay * * * for United States military prison guard.” The reason 
for the omission is stated in Schwanz v. United States, 50 Ct. Cls., 
277, as follows: 

The appropriation acts mentioned made no provision for extra-duty pay to 
the privates who were members of said military prison guard, and this fact was 
called to the attention of the military committees of Congress by the War 
Department and a recommendation was made that provision be made for the 
payment of extra-duty pay to both noncommissioned officers and privates. In 
response to this recommendation Congress * * * omitted the above pro- 
vision for extra-duty pay for noncommissioned officers and put in its place the 
following provision: “ For prison overseers at posts designated by the War 
Department for the confinement of general prisoners, and for the United States 
military guard.” 

The act of March 4, 1915, 38 Stat., 1074, 1084, changed the name 
of the United States Military Prison at Fort Leavenworth to the 
United States Disciplinary Barracks, and changed that of the guard 
to the United States Disciplinary Barracks guard, and provide: 
that “said guards and also enlisted men assigned to duty as noncom- 
missioned officers of disciplinary organizations shall be detached 
from the line of the Army, or enlisted for that purpose, with a fur- 
ther provision that “at least one of said guards shall have the rank, 
pay, and allowances of a battalion sergeant major.” The act of May 
12, 1917, 40 Stat., 52, provided: 

That hereafter the extra-duty pay to the United States disciplinary bar- 
racks guard shall be at the following rates per day: Battalion sergeant major, 
first sergeants, mess sergeants, supply sergeants, and sergeants, 35 cents; cor- 
porals, 30 cents; cooks and mechanics, privates first class, privates and buglers, 
one: SS! *. 

Whether membership in the Disciplinary Barracks guard with- 
out more entitled the enlisted men prior to June 30, 1920, to extra- 
duty pay is questionable. The United States Supreme Court in 
Ross v. United States, 239 U. S., 531, in denying the claim of an en- 
listed man of the line, transferred to the Hospital Corps, for extra- 
duty pay by reason of performance of duty as a telephone operator 
said: 

The term is obviously a relative one, and it can not be determined that the 
enlisted man was performing extra duty without a complete understanding of 
the scope of the duties which he might properly be expected to perform in 
accordance with his enlistment without receiving extra pay. What might be 
extra duty in a case of a man of the line might not be extra duty in the case 
of a man in the staff departments. The claimant had been transferred to the 


Hospital Corps; by that transfer he became a member of that corps and bound 
to perform without extra pay any of the duties which pertained to that service. 
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Assuming arguendo that membership in the disciplinary guard 
and performance of the ordinary duties of the guard ipso facto 
entitled the enlisted man to extra-duty pay, there is the further ques- 
tion whether the extra-duty pay was saved to the enlisted man during 
his current enlistment and while he holds his present grade. 

It is to be borne in mind, in any consideration of this question, 
that enlisted men of the Disciplinary Barracks were entitled under 
the acts of May 11, 1908, 35 Stat., 109, and of June 3, 1916, 39 Stat., 
186, to the pay of their particular grades, which was temporarily 
increased by the act of May 18, 1917, 40 Stat., 82, and made perma- 
nent by the act of July 11, 1919, 41 Stat., 110. They were also 
entitled under the acts of May 11, 1908, 35 Stat., 109, and of June 3, 
1916, 39 Stat., 186, to continuous service pay. The act of June 4, 
1920, 41 Stat., 761, in section 4b, required the placing of all enlisted 
men of the Army in one of seven grades thereby established. The 
base pay of each of these grades was fixed with substitution of 
longevity for continuous service pay, and there were established cer- 
tain specialists ratings for the men in the lowest two grades. The 
percentage of the enlisted personnel that could be placed in the 
higher grades was also fixed. The section then provided that— 


All laws and parts of laws providing for extra duty pay for enlisted men 
are hereby repealed, to take effect July 1, 1920: Provided, that nothing in this 
section shall operate to reduce the pay which any enlisted man is now receiv- 
ing, during his current enlistment, and while he holds his present grade, * * * 


As to the real and seemingly clear purpose of the saving clause 
it does not appear to have been brought immediately to the attention 
of the Court of Claims that by the section in which the saving clause 
appears, section 4b, the approximately 200 different classifications of 
enlisted men in the Army with 12 distinct pay grades (as to which 
see 26 Comp. Dec., 835 to 839, and 2 Comp Gen. 9), were reduced 
to 7 classifications and 7 pay grades. This seems evident from the 
fact that the court confined its discussion and consideration of the 
office of the saving clause to the single and last sentence of the sec- 
tion, which clause repealed the extra duty pay, rather than to the 
section as a whole, which lead it to construe the word “ pay” in the 
saving clause to mean “extra duty pay” and thus to make the 
clause read: “That nothing in this section shall operate to reduce 
the extra duty pay which any enlisted man is now receiving, during 
his current enlistment and while he holds his present 


grade,” ete. 


In effect, the court interpolated the term “extra duty ” before the 
in said saving clause. 

It seems clear, however, that the real purpose of the saving clause 
was to save to the enlisted man the pay he was receiving on the date 
of the enactment, June 4, 1920, and which might otherwise be 
changed by his being placed in one of the seven grades with its new 


word “ pay” 
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and possibly lower rate of pay in view of the limitation upon the 
number that could be placed in the higher grades; that is, a sergeant 
under the old organization might be placed in the lowest grade of 
the new, as many of them were, and the purpose of the saving 
clause was, notwithstanding, to continue the old and higher rate of 
pay until the end of his current enlistment and while he continued 
to hold his “ present grade.” If this construction needed support 
it is found in the subsequent appropriation acts wherein no funds 
were provided for extra duty of the military prison guard and 
which would have been necessary until the men had served out their 
enlistments or had their grades changed, if the purpose of the saving 
clause was to save the extra duty pay. 

Under the act of June 10, 1921, 42 Stat., 24, the responsibility to 
determine the availability of appropriations for the payment of 
claims is upon this office, and in such connection decisions of the 
courts are given most careful consideration especially where it ap- 
pears that the matter or legal principle involved has been fairly 
presented to and fully considered by a court. But see 6 Lawrence 
Comp. Dec., 233. 

The claim must be, and is, denied. 


VOLUNTARY SERVICES—POSTMASTER ACTING AS MAIL 
MESSENGER. 


The act of July 28, 1916, 39 Stat., 418, authorized the Postmaster General to 
enter into contracts with postmasters of the third and fourth class post 
offices for the performance of mail messenger service; service as mail mes- 
senger rendered by a postmaster without prior contract or designation by 
the Postmaster General is voluntary and does not entitle the postmaster 
to additional compensation for such service. 

The authority contained in the act of July 28, 1916, 39 Stat., 418, for the Post- 
master General to contract for mail messenger service with the postmasters 
in the third and fourth class offices, being of doubtful permanency, but 
having been presumed to be permanent and so acted upon by the adminis- 
trative officers, will be recognized for the fiscal year 1924 but not there- 
after unless aflirmed by new and specific legislation. 


Decision by Comptroller General McCarl, November 20, 1923: 

There has been received on behalf of M. J. Merrill request for 
review of settlement No. 145, dated November 6, 1923, of his ac- 
counts, quarter ended June 30, 1923, as postmaster, Mainstream, Me., 
a fourth-class post office, wherein was disallowed $30 representing 
amount of voucher submitted by the postmaster charging the Gov- 
ernment for his services as a mail messenger during the month of 
May, 1923. 

It appears that Osman B. Clark was mail messenger of record untii 
May 31, 1923, at $300 per annum, and was succeeded by Ralph E. 
Libby from June 1, 19238, at $3860 per annum, 
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It is alleged on behalf of Mr. Merrill that Clark had notified the 
Government of his intention to cease carrying the mail from the post 
office to the depot and return on May 1, 1923. However, when that 
time arrived no one else had been secured and the postmaster volun- 
tarily performed the services of mail messenger, carrying the out- 
going mail from the post office to the depot, and the incoming mail 
from the depot to the post office, in order to prevent the mail from 
piling up at either point. 

Section 3850, Revised Statutes, provides as follows: 

No postmaster, assistant postmaster, or clerk employed in any post-office 
shall be a contractor or concerned in any contract for carrying the mail. 

Section 226 of the Criminal Code, 35 Stat., 1134, provides as fol- 
lows: 

Whoever, being a person employed in the postal service, shall become in- 
terested in any contract for carrying the mail, or act as agent, with or with- 
out compensation, for any contractor or person offering to become a con- 
tractor in any business before the Department, shall be immediately dismissed 


from office, and shall be fined not more than five thousand dollars, or im- 
prisoned not more than one year, or both. 


The act of July 28, 1916, 39 Stat., 418, appropriating “ for mail 
messenger service” for the fiscal year 1917, contained a proviso as 
follows: 

* * * Provided further, That, in the discretion of the Postmaster Gen- 
eral, postmasters, assistant postmasters, and clerks at post offices of the third 
and fourth classes may enter into contracts for the performance of mail mes- 
senger services, and allowances may be made therefor from this appropriation: 
Provided further, That the total amount payable under such contract to any 
postmaster, assistant postmaster, or clerk shall not exceed $300 in any one year. 


Appropriations for “ mail messenger service ” for fiscal years 1915 
to 1924, inclusive, do not include this proviso. 

This proviso made an exception to the prohibition contained in 
section 3850, Revised Statutes, and section 226 of the Criminal Code 
with respect to payments made under the appropriation “ for mail 
messenger service ” but did not extend to payments under any other 
appropriation for carrying the mail. 25 Comp. Dec., 492. 

It is understood that the proviso has been considered, since its 
passage, by the Post Office Department as permanent legislation. 
The word “hereafter” which ordinarily indicates permanency is 
lacking and the only words appearing in the proviso which may be 
construed as giving a permanent character thereto are the limitation 
of payments to $300 “ in any one year.” 

There is a serious doubt that an expression of this kind in an an- 
nual appropriation act should be construed as sufficient to make a 
permanent exception to such strict prohibitory statutes as section 
8850, Revised Statutes, and section 226, Criminal Code. 

However, the permanent constrfiction heretofore placed on the 
proviso will not be questioned for the remainder of the present fiscal 
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year in order to afford an opportunity to obtain a statutory expres- 
sion from Congress of a more permanent nature. 

In the present case, while the postmaster is worthy of commenda- 
tion for performance of the additional service as messenger in the 
emergency, there is no authoritysof law to reimburse him therefor, 
us it does not appear that he had any previous authority by contract 
or designation from the Post Office Department to act in such ca- 
pacity, which is essential under the controlling statute to obligate 
the Government for payment. Having performed the service volun- 
tarily he has no legal claim against the United States. See section 
2679, Revised Statutes, as amended by act of February 27, 1906, 34 
Stat., 49. 

There is also prohibited payment under general or lump-sum ap- 
propriations of any compensation attached to any employment prior 
to appointment or designation as acting for the occupant of any 
other office or employment. Section 12, act of July 1, 1914, 38 Stat., 
680. Under these statutes payment to Mr. Merrill of an additional 
umount for service as mail messenger may not be made. 

Upon review the settlement is sustained. 


DEPUTY GAME WARDENS—NOMINAL AND PER DIEM COMPEN- 
SATION. 


The engagement of personal services under lump-sum appropriations with 
compensation fixed on the basis of the furnishing by the employee of tools 
or equipment, which he is not otherwise required to provide in connection 
with his employment, is not such a contracting between the Government and 
its employees as is open to objection. 

The Secretary of Agriculture is authorized to employ, from the appropriation 
for the enforcement of the migratory bird act, deputy game wardens at a 
nominal compensation of $1 per annum, plus a specified per diem when actu- 
ally employed, the amount of the per diem being varied according to the 
nature of the equipment furnished, or a fixed per diem for service without 
special equipment. 


Comptroller General McCarl to the Secretary of Agriculture, November 

20, 1923: 

I have your letter of November 9, 1923, requesting decision as to 
whether certain United States deputy game wardens with compen- 
sation fixed at the nominal amount of $1 per annum, and a stated per 
diem when actually and exclusively engaged in the enforcement of 
the migratory bird treaty act of July 3, 1918, 40 Stat., 755, may 
be paid a further and additional per diem when actually and ex- 
clusivly so engaged, together with certain equipment which they may 
own and are not otherwise required to furnish but which is necessary 
in the enforcement of the act. 
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The matter as stated in the submission is, in part, as follows: 


United States game wardens and their deputies operate to a large extent 
secretly, and the notoriety incident to the hiring of motor boats necessarily 
precludes a proper enforcement of the law. In order to obviate this situation, 
the department desires to utilize the motor boats owned by these deputy 


wardens and to that end has under consideration the inclusion of the following 
in their appointments: 


At $1 per annum; $3.50 per diem when actually employed without special 
equipment ; $10 per diem when actually employed when required to furnish 
special equipment, i. e., a motor boat; total not to exceed $300 in any one 
fiscal year. 

The appropriation for migratory bird protection for the fiscal 
year 1924, act of February 26, 1923, 42 Stat., 1310, provides, in part: 

For all necessary expenses for enforcing the provisions of the Migratory Bird 
Treaty Act of July 3, 1918 (Fortieth Statutes at Large, page 755), and for 
cooperation with local authorities in the protection of migratory birds, and for 
necessary investigations connected therewith, * * *. 

The matter of the payment of the nominal compensation of $1 
per annum and $3.50 per diem when actually employed, is explained 
on page 330, Hearings, House Subcommittee on Appropriations, 
agricultural appropriation bill for 1924, as follows: 

The migratory bird treaty act, to enforce the protection of migratory birds. 
We have 28 fully-paid full time wardens and several hundred wardens on a 
nominal salary who can be used whenever called on. They received no pay 
except $1 a year unless actually employed in the service, in which case they 
receive $3.50 a day and their expenses. These men are mainly deputy State 
game wardens. We have the cordial cooperation of practically all the State 
game services in the country, and in that way are able to accomplish much 
more than would be otherwise possible. 

The engagement of personal services under lump-sum appropria- 
tions with compensation fixed on the basis of the furnishing by the 
employed of tools or equipment which he is not otherwise required to 
provide in connection with his employment is not such a contracting 
between the Government and its employees as is otherwise open to 
objection. Decision of February 27, 1923, 18 MS. Comp. Gen., 1290, 
and authorities cited therein. 

Answering the question of the submission, you are advised that you 
are authorized to fix, in addition to the nominal compensation of 
$1 per annum a specified per diem compensation when actually em- 
ployed without special equipment, or a specified per diem compensa- 
tion when actually employed with special equipment; however, in 
the latter case, the amount of per diem to be fixed in specific cases 
should depend upon the character of equipment necessary to be, and 
actually, furnished. It does not appear that the maximum rate of 
$10 should be paid in all cases but that varying rates, not exceeding 
the maximum, should be fixed according to the equipment necessary 
to be, and actually, furnished. 
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RENTAL ALLOWANCE—AVAILABILITY OF PUBLIC QUARTERS— 
ARMY FIELD CLERK. 


A certificate from his commanding officer that no public quarters were avail- 
able does not entitle an Army field clerk to rental allowance for the time 
he shared the public quarters: assigned to another officer. 

An Army field clerk who was occupying public quarters by sharing the quarters 
assigned to another officer when going upon leave is not entitled to rental 
allowance during the period of such leave. 

Decision by Comptroller General McCarl, November 20, 1923: 

Charles C. McAfee, Army field clerk, applied for review of settle- 
ment M-896143, dated July 2, 1923, disallowing his claim for rental 
allowance for the period July 1 to October 15, and from November 
1 to November 7, 1922. 

It appears that claimant while stationed at Fort Amador, Canal 
Zone, was granted leave of absence of three months with permission 
to visit the United States; that he departed for the United States 
on June 21, arriving July 1, 1922, and reported back for duty in the 
Canal Zone November 7, 1922; that he was not in receipt of commu- 
tation of quarters at the time he entered on leave. He states that 
while on said station on February 1, 1922, he was required to vacate 
quarters at Fort Amador, to make room for commissioned officers; 
that shelter was then furnished him in a building in Balboa, but 
that suitable quarters were denied him, as was also his request to 
be placed on a comrautation status; that from March 10 to June 21, 
1922, he shared public quarters in Balboa with another officer to 
whom the quarters had been assigned, and that on June 21, 1922, he 
unconditionally relinquished same. 

The primary provision of section 6 of the act of June 10, 1922, 42 
Stat., 628, which establishes rental allowance, is that an officer on 
active duty shall be entitled to a rental allowance if public quarters 
are not available. The law expresses no intent that an officer occupy- 
ing public quarters leaving a station to go on authorized leave shall 
thereupon be given rental allowance, nor does it preclude an officer in 
receipt of rental allowance when so going on leave from continuing 
in receipt thereof while on such leave. 2 Comp. Dec., 399. 

Claimant furnishes certificate from his. commanding officer, dated 
December 28, 1922, stating that by reason of all quarters being as- 
signed to those authorized to occupy same, there were no public 
quarters vacant for the accommodation of claimant at his station, Fort 
Amador, for the period Novermber 1 to November 7, 1922. Said 
certificate evidently refers to quarters at Fort Amador only, for 
claimant himself states that from March 10 to June 21, 1922, he 
shared quarters at Balboa with an officer to whom the quarters were 
assigned, unconditionally relinquishing same when going on leave 
on the latter date; also, that his request to be placed on commutation 
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status was denied. The finance officer at Balboa refused payment 
of rental allowance on the ground that had claimant been on duty 
at Fort Amador during the period in question he would have been 
furnished public quarters in the vicinity of said post. 

Although the quarters which claimant was sharing with another 
officer when going on leave were not expressly assigned to him, they 
were nevertheless public quarters within contemplation of the rental 
allowance act, and since claimant was in the occupancy of public 
quarters when going on leave he is not entitled to rental allowance 
while on such leave. 2 Comp. Gen., 432. 

Upon review the settlement is sustained. 





DAMAGES—LOSSES AT POST LAUNDRIES. 


The appropriation for the operation of post laundries contains no specific pro- 
vision for the payment of damages arising from their operation and is 
accordingly not available to reimburse private owners for clothing lost or 
destroyed while in the possession of such laundries. 


Decision by Comptroller General McCarl, November 21, 1923: 

W. V. Carter, first lieutenant, Signal Corps, requests review of 
settlement claim No. M-14341, representing reimbursement in the 
amount of $25 as the value of a pair of Bedford cord breeches dam- 
aged in the laundry at the post laundry, Fort Benning, Ga., which 
claim was disallowed for the reason that reimbursement is unauthor- 
ized in view of the fact that the damage was not the result of gross 
negligence on the part of the employee of the laundry. 

As a basis for review the officer states: 

1. In view of paragraph 2, 6a, and b, Circular 54, W. D., 1923, which carries 
no reference to gross neglect on the part of any employee, request reconsidera- 
tion of claim No. M-14341. 

2. Circular 54, W. D., 1923, rescinds Circular 151, Par. 6, W. D., 1922, which 
makes reference to the gross neglect mentioned in basic communication. 

The post laundries are provided for by annual appropriations, 
that current with the origination of the claim being act of June 30, 
1922, 42 Stat., 728, under the subtitle “ Quartermaster Corps,” which 
provides: “ Regular supplies of the Army; * * *; for construc- 
tion and maintenance of laundries at military posts in the United 
States and its island possessions; * * *.” Also under the same 
statute and page, it further provides for “ Clothing and equipage, 
* * *: for operation of laundries.” 

It appears from other data available that formerly claims of this 
nature were paid from the receipts of the operation of the laundries 
before they were deposited into the public funds, but by the act of 
November 4, 1918, 40 Stat., 1028, it was directed that— 


All funds hereafter derived from the sale of * * * electric current or 
laundry work under the appropriations of the Quartermaster Corps shall be 
deposited in the Treasury of the United States as miscellaneous receipts. 
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The effect of these acts is to confine any expenditures incident to the 
operation of the laundries to the appropriations provided therefor. 

Regulations for the proper operation of the laundries in conform- 
ity with the provisions of the act so authorizing have been promul- 
gated by the War Department, of which that pertinent to the matter 
in question is a paragraph to section 7, of Special Regulations No. 
77, dated October 11, 1918, as amended by Changes No. 8, dated De- 
cember 7, 1921, which provides: 


89. The cost of replacement of personal property damaged, lost, or destroyed 
in the process of laundering will, upon proper presentation and proof of the 
claim, be paid from the cash proceeds derived from laundry operations prior 
to turning said proceeds over to the finance or agent oflicer on War Depart- 
ment Public Form No, 323. The replacement of property of the United States, 
damaged, lost, or destroyed in the process of laundering, after the same has 
been duly established, will, where necessary, be made by issuing similar gar- 
ments from available stock on hand. 


War Department Circular 131, June 26, 1922, which under author- 
ity of these regulations provides for the audit of Quartermaster 
laundries in conformity with a decision of this office, 9 MS. Comp. 
Gen., 1475, provides in part: 


6. No claims for loss of or damage to privately owned clothing while being 
laundered will hereafter be paid from the funds derived from the operations 
of Quartermaster laundries, as such funds are required to be turned over to 
the finance officer, without any abatement or deduction whatever, for deposit 
to the credit of miscellaneous receipts, as provided by section 3617 (Comp. 
Gen. May 19, 1922). No such claims will be considered unless gross negligence 
on the part of the employees of the laundry can be established, in which event 
the claim will be transmitted to the General Accounting Office, War Department 
Division, Washington, D. C., for payment from the appropriation made for the 
operating expense of the laundry, accompanied by an administrative examina- 
tion and report thereon by the officer in charge of the laundry. 


This paragraph was amended by War Department circular of 
June 29, 1923, which so far as material is as follows: 


Paragraph 6, Circular No. 131, War Department, 1922 (audit of Quarter- 
master Corps laundries), is rescinded and the following substituted therefor: 

a, Commanding oflicers of posts, camps, and stations at which Quartermaster 
Corps laundries are operated wili refer all claims for loss of or damage to 
personal clothing while in the possession of the laundries, due to their em- 
ployees or machinery, to a board of officers for investigation and determination 
of the responsibility for such loss or damage and the monetary value which 
the owner should receive in liquidation thereof. 

b. If the board of officers finds that the loss or damage is due to the 
laundry personnel or machinery, other than on a basis of fair wear and tear 
in the performance of their functions, the approved findings of the board with 
the amount of reimbursement approved by the commanding officer, with such 
remarks as he may consider pertinent, will be forwarded to the Chief of 
Finance, through the Quartermaster General for submission to the General 
Accounting Office, Military Division, Washington, D. C., for settlement. 


The claimant urges that the amendment of the circular to elimi- 
nate the requirement for a showing of gross negligence imports an 
allowance whenever there is loss of or damage to personal clothing 
while in the possession of the laundries due to their employees or 
machinery. The real question for determination is the basic one of 
whether there is a liability of the United States in the matter. 
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Upon the facts disclosed there appearing no specific authority for 
making such claims and the appropriation for the operation of the 
laundries not in terms specifically providing for the payment of 
damages arising from their operation, it is not available for such 
claims. Decision of July 7, 1908, 46 MS. Comp. Dec. 63. 

Upon review the settlement is sustained. 


PURCHASE OF TYPEWRITERS—CUSTOMS SERVICE, PORTO RICO. 


The requirement in the act of February 17, 1922, 42 Stat., 370, that all pur- 
chases of typewriting machines during the fiscal year 1923 by executive 
departments and independent establishments, shall be made from the sur- 
plus machines in the stock of the General Supply Committee, is mandatory 
without reference to any particular appropriation, and prohibits the pur- 
chase by the collector of customs at Porto Rico of a typewriter from the 
receipts of his office. 


Decision by Comptroller General McCarl, November 21, 1923: 

H. L. Moore, collector of customs, San Juan, P. R., requested Oc- 
tober 23, 1923, a review of so much of settlement No. C-2196-Te, 
dated September 29, 1923, as disallowed in his accounts credit for 
$90, payment on voucher No. 2, February, 1923, to Finlay, Waymouth 
& Lee (Inc.), for a Royal typewriting machine. The disallowance 
was because of the provision of the act of February 17, 1922, 42 Stat., 
370, that— 


All purchases of typewriting machines during the fiscal year 1923 by execu- 
tive departments and independent establishments for use in the District of 
Columbia or in the field, except as hereinafter provided, shall be made from 
the surplus machines in the stock of the General Supply Committee. 


In his request for review the collector of customs states: 


The Royal typewriting machine, the subject of this appeal, was purchased for 
the use of Mr. F. P. Ward, architect, transferred to this district from the office 
of the Supervising Architect, Washington, D. C. Mr. Ward was assigned an 
office in the U. S. post office and courthouse building, of which I am the cus- 
tedian. A desk, chair, and other furniture available were transferred to his 
office, but no typewriter was available for transfer, nor could Mr. Ward ever 
count upon the use of the typewriters allotted to this office, due to the fact that 
they are in continued use; in fact, a great many times our work is delayed 
on account of this shortage. Mr. Ward was therefore very seriously handi- 
capped and the work of preparing the specifications, sending out notices for 
proposals, etc., was practically held up. It was on account of this extreme 
emergency that I consented to the purchase of this typewriting machine, other- 
wise it would have been necessary to rent or lease a machine by the month, as 
in the usual course of business it takes from 6 to 8 months to get a machine 
from the General Supply Committee. This would result in rental payments 
amounting to $50 or $60. 

In view of the above, and the further fact that the Porto Rico tariff fund is 
not an appropriation, I have the honor to submit for your consideration my 
appeal for the release from suspension of the $90.00 expended for the purchase 
of one Royal typewriting machine. 


The provisions of the act of February 17, 1922, above quoted, are 
mandatory and without reference to any spprepeistion- The ex- 


ceptions therein do not provide for the purchase otherwise of type- 
writing machines in any case of emergent need. It may be remarked 
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that in the instant case it does not appear that the need of a type- 
writing machine could not have been foreseen and have been pro- 
vided for in accordance with the law. 

Upon review the disallowance is sustained. 





WAR RISK INSURANCE—JOINT BENEFICIARIES. 


The designation by the insured, under a war risk insurance policy, of his par- 
ents, giving their respective names, without specifying their respective 
shares, the policy, however, providing for one-half to each, creates a joint 
estate in their favor of the proceeds of the policy and upon the death of one 
parent before the death of the insured, the surviving parent becomes the 
sole beneficiary under the policy. 


Comptroller General McCarl to the Director, United States Veterans’ 
Bureau, November 21, 1923: 


I have your letter of November 5, 1923, requesting decision as to 
the legality of an insurance award to the surviving parent of Ben 
Ventura Vitelli, as follows: 


The material facts of this case are as follows: The insured entered the 
service September 5, 1918, and on September 9, 1918, subscribed for $10,000.00 
insurance in favor of his father. On February 1, 1919, the insurance was re- 
duced to $2,000.00. Vitelli was discharged April 22, 1919, and premiums were 
paid on the term insurance to include August, 1919. Qn July 15, 1920, the in- 
sured applied for reinstatement and conversion of $1,000.00 of his insurance 
and these applications were accepted and conversion effected as of July 1, 
1920. Premiums were paid to include September of that year. The insured 
in his application for conversion selected the 20-payment life policy and option 
No. 1. The insured in his application designated his beneficiaries as follows: 





Relationship to me. Name of beneficiary. Post-office address 


Ha 


Sebi hist. dice {Docunieo mm a Sak el eal Monte Gallo, Italy. 


On September 13, 1920, a letter was written and mailed by this bureau to the 
insured in which it was stated that his application for conversion had been ap- 
proved and that his policy would be forwarded under separate cover. He wa3 
further informed: “On your application for Government insurance you failed 
to state how you wished your beneficiaries to share the proceeds of your in- 
surance. As your application now stands, they will share equally. If this 
is not in accordance with your desire kindly notify the bureau and return the 
policy for correction.” No reply was made to this letter. Subsequently a policy 
was issued to the insured containing the following provision: 

“ Beneficiary.—This insurance, subject to the beneficiary provisions hereof. 
is payable to— ’ 

Virginia Vitelli, his mother, one-half (4), 
Dominico Vitelli, his father, one-half (4), 
hereinafter called the beneficiary, in one sum.” 

Section 12 of the policy contains the following provision: 

“If no beneficiary within the permitted class be designated by the insured, 
either in his lifetime or by his last will and testament, or if the designated 
beneficiary does not survive the insured, then there shall be paid to the estate 
of the insured the remaining unpaid monthly installments payable and ap- 
plicable as they become due, unless otherwise elected.” 

Dominico Vitelli died on March 31, 1921. The insured died August 30, 1922, 
a resident of the State of Wisconsin. 
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Section 12 of the policy quoted above is taken from section 16 of 
the act of December 24, 1919, 41 Stat., 376. 

Section 402 of the war risk act of October 6, 1917, 40 Stat., 409, 
and section 13 of the act of December 24, 1919, 41 Stat., 375, has 
fixed the class of persons who may be designated as beneficiaries of 
insurance, which is termed “ permitted class,” embracing all those 
persons bearing relationships to the insured, including “ parents,” 
for whom one would ordinarily wish to provide financially after his 
death. The insured in this case sought to provide for his parents 
by designating them in his application for converted insurance. It 
is only reasonable to conclude that in the absence of any express 
desire to the contrary, the insured intended the entire amount of the 
policy to be paid to the surviving parent. In designating both par- 
ents, the insured undoubtedly intended the insurance to go to them 
jointly. In other words, he had in mind the relationship of the 
designated beneficiaries rather than individuals. The division of 
one-half each made by the bureau in issuing the policy does not 
necessarily preclude giving effect to such intention of the insured 
where no other interest would be involved and the effect would 
otherwise be of the insured dying intestate as to the other half. 
The requirement in section 12 of the policy as taken from the 
statute for payment to the estate of the insured if a designated 
beneficiary does not survive the insured is not controlling to pro- 
hibit payment of the entire amount of the insurance to the surviving 
parent, under conditions as disclosed in this case. 

Accordingly, an award may lawfully be made of the entire amount 
accrued under the policy in favor of the mother of the insured, 
Virginia Vitelli. 


APPORTIONMENT OF EXPENSES BETWEEN TWO SERVICES OF 
THE GOVERNMENT. 


{fn the absence of any appropriation specifically for the expenses in question 
if two services of the Government make joint use of offices, the expense 
thereof may be apportioned and paid under the proper appropriation for 
each service. 

The casual use by one Government service of a regularly established office of 
another service, without materially increasing the expenses of such office, 
does not authorize any apportioning of the expenses, the appropriation 
for the office primarily established being chargeable with the entire ex- 
penses of such office. 

The appropriation for “ Commercial attachés,” 42 Stat., 1112, providing specifi- 
cally for janitor and messenger service, is exclusive as to such services 
in the offices of commercial attachés, and the use of such offices also by 
trade commissioners does not authorize the payment for janitor or mes- 
senger service from the appropriation for “ Promoting commerce in the 
Far East,” 42 Stat., 1113. 


Comptroller General McCarl to the Secretary of Commerce, November 
22, 1923: 


I have your letter of October 31, 1923, requesting decision as to 
the prorating of the office expenses of the office of the commercial 
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attaché, Peking, China, the said office also being used by the trade 
commissioners assigned to that area, and their assistants. 

The appropriation for “Commercial attachés,” 42 Stat., 1112, 
provides, in part: 

* * * For commercial attachés, * * * and for the compensation of 
a clerk or clerks for each commercial attaché * * * traveling and subsist- 
ence expenses of officers, for necessary janitor and messenger service, rent 
outside of the District of Columbia, purchase of reports, books of reference, 


and periodicals, travel to and from the United States, and all other necessary 
expenses not included in the foregoing; * * *. 

The appropriation for “ Promoting commerce in the Far East,” 
42 Stat., 1113, provides, in part: 

* * * ‘To further promote and develop the commerce of the United States 
with the Far East, including the employment of experts and special agents in 
the District of Columbia and elsewhere, purchase of books of reference and 
periodicals, reports, documents, plans, specifications, manuscripts, rent outside 
of the District of Columbia, traveling and subsistence expenses of officers and 


employees, and all other necessary incidental expenses not included in the 
foregoing, * * *. 


The submission is, in part, as follows: 
* * * in Peking, where we have a commercial attaché in charge * * * 
office rent, light, etc., are paid from the appropriation for service in con- 
nection with the work of the commercial attachés. There is, however, a trade 
commissioner in the Peking office who uses the office facilities and who, in 
ease of the absence of the commercial attaché from time to time, is in charge 
of the office. The messenger and janitor have been appointed under the ap- 
propriation for promoting commerce in the Far East. Our accounting office 


is in some doubt as to whether their salaries can properly be paid from this 
appropriation. 


If there be no appropriation to either service specifically for the 
purpose, and joint use to be made of offices, etc., the expense thereof 
may be apportioned and paid under the proper appropriation for 
each service. If, however, the matter is merely that of one service 
casually availing itself of a regularly established office, etc., of an- 
other service, without materially increasing the expenses of such 
office, then the apportioning of expenses is not authorized and the 
appropriation of the service for which the office, etc., was primarily 
established is solely chargeable with the expenses. 

It appears that the commercial attachés, accredited through the 
State Department, and whose expenses are provided for under the 
appropriation for “ Commercial attachés,” are the higher ranking 
officers; and it is understood that the offices have always been con- 
sidered as essentially for their uses, etc., all expenses of such offices, 
at least prior to the fiscal year 1924, having been paid under the ap- 
propriation for “ Commercial attachés.” That the intent of Con- 
gress was that it be such is evidenced by the specific authorization 
“ for necessary janitor and messenger service ” contained in the ap- 
propriation for “Commercial attachés” and the absence of such 
specific authorization in the appropriation for “ Promoting com- 
merce in the Far East.” 
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It is now an accepted rule of construction that where an appro- 
priation specifically provides for a special object, such appropria- 
tion is exclusive, although there may be another appropriation 
which would but for such specific appropriation be available. 1 
Comp. Dec., 126; 16 id., 116-119. 

On the basis of the matters submitted the payment for the mes- 
senger and janitor service here in question under the appropriation 
for “ Promoting commerce in the Far East ” should be discontinued 
at once and payment therefor made under the appropriation for 
“ Commercial attachés.” 

If there are other and distinguishing matters which appear to 
justify a prorating of the office expenses here in question, they may 
be submitted in connection with a claim for transfer of appropria- 
tions, such a manner of adjusting the expenses, if an adjustment 
thereof be authorized, being better accounting procedure than arbi- 
trarily charging certain classes of expenses under one of the ap- 


propriations and other classes of expenses under the other of the 
appropriations. 


GRATUITIES—REENLISTMENT ALLOWANCE—DISCHARGE 
BEFORE EXPIRATION OF ENLISTMENT. 


An enlisted man of the Navy given an ordinary discharge under honorable 
conditions within three months of the date his enlistment, as extended 
for absence due to misconduct, was due to expire, is entitled to credit for 
the full term of such enlistment in computing the reenlistment allowance 
upon his reenlistment in the Navy within three months after his discharge. 


Decision by Comptroller General McCarl, November 23, 1923: 

Frank Lester Miller, torpedoman, first class, United States Navy, 
applied September 26, 1923, for review of settlement No. N-200336, 
dated April 6, 1923, wherein was disallowed his claim for enlistment 


allowance under section 10 of the act of June 10, 1922, 42 Stat., 630, 
on reenlistment of February 21, 1923. 


The record of claimant’s naval service shows that he reenlisted 
December 14, 1918, for four years; discharged December 13, 1922, 
with an “ordinary ” discharge, under honorable conditions, and re- 
enlisted February 21, 1923, for four years. 


Section 10 of the act of June 10, 1922, 42 Stat., 630, provides, in 
part: 

* * * an enlistment allowance equal to $50 multiplied by the number of 
years served in the enlistment period from which he has last been discharged, 
but not to exceed $200, shall be paid to every honorably discharged enlisted man 
of the first three grades who reenlists within a period of three months from 
the date of discharge; and an enlistment allowance of $25 multiplied by the 
number of years served in the enlistment period from which he has last been 
discharged, but not to exceed $100, shall be paid to every honorably discharged 


enlisted man of the other grades who reenlists within a period of three months 
from the date of his discharge. 
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The receipt of an ordinary discharge, under honorable conditions, 
followed by a reenlistment within three months from the date 
thereof, entitled claimant upon such reenlistment to an enlistment 
allowance under the above section of the act of June 10, 1922. 2 
Comp. Gen., 633. 

The Chief of the Bureau of Navigation reported on October 20, 
1923, that Miller was absent without leave from October 2, 1919, to 
October 4, 1919, and from October 27, 1919, to January 13, 1920, a 
total of 2 months and 20 days. 

The act of August 29, 1916, 39 Stat., 580, provides that an enlist- 
ment shall not be regarded as complete until the enlisted man shall 
have made good the time in excess of one day lost on account of 
“sickness or disease resulting from his own intemperate use of 
drugs or alcoholic liquors, or other misconduct.” The term “ mis- 
conduct ” includes unauthorized absence. 18 MS. Comp. Gen., 1123, 
February 23, 1923. 

As a result of the time lost, the date of expiration of Miller’s 
enlistment was automatically set forward for 2 months and 20 days, 
or until March 3, 1923. 

When an enlisted man of the Navy is discharged within three 
months of the date his enlistment is due to expire, the period be- 
tween the date of actual discharge and the date on which the enlist- 
ment is due to expire is considered by reason of the provision of the 
act of August 22, 1912, 37 Stat., 331, as time served for the purpose 
of computing the enlistment allowance under section 10 of the act of 
June 10, 1922. 15 MS. Comp. Gen., 1052, November 24, 1922. Mil- 
ler was discharged on December 13, 1922, or within three months of 
the date on which his enlistment was actually due to expire because 
of the advancement in the date due to absence without leave occur- 
ring since December 14, 1918. He stood, on March 3, 1923, as a man 
having served four years in the enlistment period from which last 
discharged and is entitled, as a torpedoman, first class (second grade 
classification), to an enlistment allowance of four times $50, or $200. 

Upon review of the settlement $200 is certified due claimant. 


SUBSISTENCE, PER DIEM IN LIEU OF—TEMPORARY DUTY 
STATION. 


An employee of the Veterans’ Bureau procuring monthly orders purporting to 
reassign him to a place designated as a temporary duty station, is not 
entitled to per diem as on temporary duty after the first 30 days, that being 
the time limit for payment of per diem at any one place fixed by the regu- 
lations of the Veterans’ Bureau. 


Decision by Comptroller General McCarl, November 24, 1923: 


George H. Monroe, employee of the Veterans’ Bureau, has re- 


quested review of settlement M-16156-V, this office, dated October 
8779°—24——23 
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9, 1923, disallowing his claim for $137.40, representing transportation 
expenses from New York to Camp Dix, N. J., and return, and per 
diem in lieu of subsistence at Camp Dix during period October 29 
to November 30, 1922, under travel orders dated October 27, 1922, as 
follows: 

Mr. Greorce H. Monror, 

U. S. Veterans Bureau, 
New York City (official station): 

You are hereby authorized and directed to proceed on October 27th, 1922, or 
as soon thereafter as possible, by the most direct practical route, from New 
York City, to Camp Dix, N. J., for the purpose of packing and shipping Army 
supplies. 

Upon completion of this duty, you will return to your official station at New 
York City. 

While you are away from your official station carrying cut the purpose of 
this order, your usual and necessary transportation expenses and $4.00 per 
diem in lieu of subsistence will be paid from the appropriation: “ Salaries & 
expenses, Veterans’ Bureau, 1923.” 

Respectfully, 
(Signed) D. J. O'Mara, 
Acting District Manager, Dist. #2. 


The report of the United States Veterans’ Bureau, recommending 
disallowance of the claim, shows that claimant, whose official station 
was New York City, was first ordered on temporary duty to Camp 
Dix, N. J., May 16, 1922, and under orders reported as issued once : 
month, claimant performed short trips to New York and returned 
to Camp Dix every 30 days until November 30, 1922. The vouchers 
indicate he received his per diem in lieu of subsistence at the rate of 
$4 for the period May 16 to October 13, 1922, and the present claim 
represents transportation expenses and per diem pursuant to the 
quoted order of October 27, 1922. November 17, 1922, claimant was 
notified as follows: 

You are advised that your official station will be Camp Dix, New Jersey, 
effective December Ist, 1922. 

You are further advised that no additional maintenance allowance will be 
allowed in your case after that date. 

In his letter of October 10, 1923, with respect to the monthly trips 
between Camp Dix and New York, claimant states: 

With reference to the report that a clerk made in the bureau that per diems 
perhaps could not be paid after 30 days, I wish to state this in no way applies 
to my particular case, as I was not away from my station over 30 days. Asa 
safeguard against any technical question arising, I secured new orders every 30 
days, although it would not have been necessary for me to do so according to 


the wording of my original order, “ Upon completion of this duty, you will re- 
turn to your official station at New York City.” 


Section 13 of the act of August 1, 1914, 38 Stat., 680, provides as 
follows: 


Sec. 138. That the heads of executive departments and other Government 
establishments are authorized to prescribe per diem rates of allowance not 
exceeding $4 in lieu of subsistence to persons engaged in field work or traveling 
on official business outside of the District of Columbia and away from their 
designated posts of duty when not otherwise fixed by law. * * * 
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Veterans’ Bureau Field Order No. 37, dated November 28, 1921, 
now section 8415, Regulations, United States Veterans’ Bureau, 1923, 
is as follows: 

The official station of any employee of the United States Veterans’ Bureau, 
attached to any district or subdistrict office, shall automatically change to the 
place in which such employee, while on travel status, remains 30 consecutive 
days. No per diem allowance will be paid for a period exceeding 30 consecutive 
days in one place. 

It can not be denied that the facts disclosed show clearly that claim- 
ant’s assignment to duty at Camp Dix was of a permanent nature. 
Regardless of any possible original intention of making a temporary 
assignment, the status of the duty after June 15, 1922, became per- 
manent under the general regulations of the bureau. It may he 
stated also that any arbitrary designation of duty as temporary has 
never been allowed to control payments of per diem if the detail is 
clearly of such permanent nature as to amount to a change of per- 
manent duty station. 2 Comp. Gen., 757. 

It is obvious that monthly returns from one duty station to a 
former duty station, although the two stations are designated in 
orders as temporary and permanent, respectively, can not have the 
effect of extending the temporary assignment beyond 30 days. Nor 
does the order of November 17, 1922, fixing Camp Dix as a permanent 
station from December 1, 1922, have the effect of overcoming the re- 
quirements of the regulations. There was apparent no bad faith on 
the part of claimant in requesting monthly orders, but the impres- 
sion is gathered that his action was more from misunderstanding of 
what was authorized by the general regulations and the limitations 
of the authority vested in the administrative officer relative to issu- 
ance of travel orders than from any attempt to defraud. However, 
the administrative approval of the monthly orders contrary to the 
general regulations does not entitle claimant to per diems thereunder. 

Upon review the disallowance of $137.40 is sustained. 


PER DIEM COMPENSATION AFTER DISCHARGE—CIVIL SERVICE 
PREFERENCE TO EX-SOLDIERS. 


The discharge of an ex-soldier from a per diem position under a civil-service 
appointment, contrary to the preference rights accorded ex-soldiers by the 
acts of August 15, 1876, 19 Stat., 169, and August 23, 1912, 37 Stat., 413, 
does not give him any right to per diem compensation for any period after 
discharge when he rendered no service to the Government. 


Decision by Comptroller General McCarl, November 24, 1923: 

J. W. Celler requests review of claim No. M-33847-N, wherein was 
disallowed March 29, 1923, the sum of $3,047.60 as wages alleged to 
be due for the period June 15, 1921, to September 27, 1922, under 
the following circumstances. 
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It appears claimant was employed as a special mechanic ship fitter 
at the Bethlehem Shipbuilding Corporation, Union Plant, San 
Francisco, Calif., at a per diem compensation of $7.60. Employment 
is represented to have been in the Government service under civil- 
service appointment, and continued until separation from the service 
in accordance with the following letter: 


In reply refer to (No. 26813-019.) 
OFFICE OF SUPERINTENDING CONSTRUCTOR. Wn: Jn. 
UNITED States Navy, 
BeTHLEHEM SHIPBUILDING CorPORATION, Lrp., UNION PLANT, 
San Francisco, California, May 24, 1921. 

To: Mr. James W. Celler, special mechanic (ship fitter). 

Subject: Jas. W. Celler, special mechanic (ship fitter), discharge. 

Reference: (a) Navy Dept. letter May 12, 1921, #Bg-Ds. 

(1) The superintending contractor (?) regrets exceedingly that due to reduc- 
tion of force on account of completion of work on destroyers, and in accord- 
ance with instructions contained in reference (a), it is necessary to discharge 
you as a special mechanic (ship fitter), in the office of the superintending con- 
structor, effective at the close of working hours, June 15, 1921; therefore, 
unless you can arrange for transfer to some other office prior to that date, you 
are hereby discharged, effective at the close of working hours, June 15, 1921. 

(2) It is directed that you take such leave as may be due you prior to the 
close of working hours, June 15, 1921. 

D. C. MuTTING. 

Claimant states that he was then doing duty on submarines, and 
upon his removal, two other men were assigned from the destroyers 
to the submarines, both of whom were under his charge while he was 
in charge of the destroyer’s office: that the superintendent of con- 
struction thought him a more competent man when he put him in 
charge of the destroyer’s office in which both of these men were 
doing duty. Therefore incompetency was not the reason for the 
discharge. It is further stated that neither of the substitutes had 
ever served in any branch of the military or naval service, and under 
the Revised Statutes, 1754 and 1755, the Executive order of Janu- 
ary 17, 1902, and the civil service rules based upon the acts of August 
15, 1876, 19 Stat., 169, and August 23, 1912, 37 Stat., 413, sec. 4, it is 
alleged that the discharge is illegal. Therefore, claim is asserted for 
the sum in question for the period from the date of discharge to 
September 27, 1922. 

The amount claimed is computed upon a per diem compensation of 
$7.60 for the period stated. 

The acts cited under which the claimant asserts his rights, and 
which form the basis of the civil service rules referred to, are as 
follows, with the exception of Revised Statutes, 1754 and 1755, 
which refer to appointment, and not to retention or the conditions 
incident to removal from the public service: 

Act of August 15, 1876: 


Section 3. That whenever, in the judgment of the head of any department, 
the duties assigned to a clerk of one class can be as well performed by a clerk 
of a lower class or by a female clerk, it shall be lawful for him to diminish 
the number of clerks of the higher grade and increase the number of the clerks 
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of the lower grade within the limit of the total appropriation for such clerical 
service: Provided, That in making any reduction of force in any of the execu- 
tive departments, the head of such department shall retain those persons who 
may be equally qualified who have been honorably discharged from the military 
or naval service of the United States, and the widows and orphans of deceased 
soldiers and sailors. 


Act of August 23, 1912: 


Sec. 4. The Civil Service Commission shall, subject to the approval of the 
President, establish a system of efliciency rating for the classified service in the 
several executive departments in the District of Columbia based upon the 
records kept in each department and independent establishment with such 
frequency as to make them as nearly as possible records of fact. Such 
system shall provide a minimum rating of efficiency which must be attained 
by an employee before he may be promoted; it shall also provide a rating be- 
low which no employee may fall without being demoted; it shall further pro- 
vide for a rating below which no employee may fall without being dismissed 
for inefficiency. All promotions, demotions, or dismissals shall be governed 
by provisions of the Civil Service rules. Copies of all records of efficiency 
shall be furnished by the departments and independent establishments to the 
Civil Service Commission for record in accordance with the provisions of this 
section: Provided, That in the event of reductions being made in the force in 
any of the executive departments no honorable discharged soldier or sailor 
whose record in said department is rated good shall be discharged or dropped, 
or reduced in rank or salary. 


Any person knowingly violating the provisions of this section shall be sum- 
marily removed from office, and may also upon conviction thereof be punished 


by a fine of not more than one thousand dollars or by imprisonment for not more 
than one year. 


Questions arising under these acts relative to the right of pre- 
ferment on the part of employees on account of military service 
involve as well the fundamental administrative authority to dis- 
charge employees, and the various phases of the respective preroga- 
tives have been the subject of numerous decisions by the courts. 
Keim v. United States, 33 Ct. Cls., 174, and 177 U. S., 290; O’Neil v. 
United States, 56 Ct. Cls., 89; United States v. Wickersham, 201 
U.S., 390; Medkirk v. United States, 44 Ct. Cls., 469. 

Concerning the claim of this employee it is a subject that consists 
of two propositions for determination; first, the primary one of a 
claim to the office or position, 55 Ct. Cls., 327; and second, ascertain- 
ment of the compensation that may properly be due for such period 
as is involved. 

Determination of the claim to the position is not necessary to a 
decision of whether any compensation is due and payable covering 
the period concerned, as the right to compensation rests on other 
equally material grounds. A per diem is the equivalent compensa- 
tion for a unit of service, and nowhere in the acts concerned or the 
appropriation does there appear an intent to require or provide pay 
where no services were in fact rendered. There is no evidence that 
any service has been rendered during the period which the sum 
demanded covers. The claim for pay under the circumstances recited 
sounds more in damages than as compensation for an executed con- 
sideration. 
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Upon the facts disclosed there appears no authority for the al- 
lowance of the claim as presented, and the disallowance is affirmed, 
23 Comp. Dec., 149. Decision September 20, 1923, 25 MS. Comp. 
Gen., 641. 


ARMY PAY—QUARTERMASTER OFFICERS’ TRAINING CAMPS. 


Enlisted men of the Army attending quartermaster officers’ training camps 
with a view to commissions in the staff corps, such as in Quartermaster 
Corps or the Motor Transport Corps, were not entitled to pay at $100 per 
month under the appropriation in the act of June 15, 1917, 40 Stat., 188, 
such pay being limited to those enlisted men in training for commissions in 
the line of the Army. 


Decision by Comptroller General McCarl, November 26, 1923: 


David R. Wilcox, technical sergeant, United States Army, retired, 
requested, October 11, 1923, review of settlement W-251664, May 12, 
1923, by which was disallowed his claim for the difference between 
the pay of a quartermaster sergeant, received by him and pay at 
$100 per month March 18 (correct date May 1) and June 13, inclu- 
sive, 1918, while in training for a commission in the Army. 

Paragraph 13, Special Orders No. 39, Headquarters, Camp Dix, 
N. J., April 26, 1918, directed claimant with other enlisted men to 
“ proceed, on Monday, April 29, 1918, to Camp Joseph E. Johnston, 
Jacksonville, Florida, for a course of instruction in the quartermaster 
officers’ training camp ”; and the request of April 25, 1918, from the 
(Quartermaster General to The Adjutant General of the Army for 
the issuance of the orders, was that the men were “to arrive not 
later than May 1, 1918.” The order further provided: 

The men of the Quartermaster Corps will be transferred in their present 
grades for duty; all other men mentioned above will be detached from their 
present organizations in their present grades and carried on detached service. 
All students continue, during the period of training, in the status of enlisted 
men. 

Strictly speaking, the order merely transferred claimant, as a 
quartermaster sergeant, from Camp Dix to Camp Joseph E. Johns- 
ton for duty; that duty, however, was “for a course of instruction 
in the quartermaster officers’ training camp,” and The Adjutant 
General reported October 26, 1923: 

Inasmuch as the records show that Q. M. Sgt. Wilcox was a member of 6th 
Student Co., above named camp, from date of arrival until June 13, 1918, the 
date on which he was discharged to accept commission, accepting commission 
as 2nd Lieut., Q. M. C., N. A., the following day, it would appear that he 


was a candidate in training for commission during the period of his attendance 
at this camp. 


For the purpose of this consideration it will be accepted that 
claimant was on duty at the camp and in training as a candidate for 
commission in the Army. The claim is asserted under the act of 
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June 15, 1917, 40 Stat., 188. In decision of September 27, 1923, in 
the case of Newell, it was held that an enlisted man of the line de- 
tailed from duty with his organization as a candidate in training for 
commission in the Army was entitled while so in training during 
the life of the appropriation made in the act of June 15, 1917, to 
$100 per month. It is suggested that decision authorizes payment 
of the present claim. 

The provision of the act of June 15, 1917, believed to authorize 
payment, was in a deficiency appropriation act and under “ Pay of 
the Army,” subhead, “Enlisted men of the line,” the appropriation 
was— / 

For pay of enlisted men of all grades, including recruits, and pay at $100 per 
month for enlisted men in training for officers of the Reserve Corps, $226,- 
882,560. 

Enlisted men of the staff corps and departments were appropriated 
for separately; following the appropriation for enlisted men of the 
line, in which the provision for pay at $100 per month appears, are 
appropriations for the pay of enlisted men of the Ordnance De- 
partment, for enlisted men of the Quartermaster Corps, for enlisted 
men of the Signal Corps, and for enlisted men of the- Medical De- 
partment. The pay of claimant as an enlisted.man of the Quarter- 
master Corps, was not appropriated for under “ Enlisted men of the 
line,” but this does not necessarily require the conclusion that enlisted 
men of the staff corps and departments may not be within the provi- 
sion there made for pay at $100 per month, if they are otherwise 
within the provision for training for officers. The provision shows 
no intendment to limit its benefit to enlisted men of the line. The 
question of the right to the pay relates to the purpose for which 
undergoing training, and is not dependent upon to what service the 
enlisted man belonged. 

The genesis of the training camp is found in section 54 of the act 
of June 3, 1916, 39 Stat., 194, in which the Secretary of War was 
authorized to maintain “camps for the military instruction and 
training of such citizens as may be selected for such instruction and 
training ”; “to use, for the purpose of maintaining said camps and 
imparting military instruction and training thereat, such arms, am- 
munition, accouterments, equipments, tentage, field equipage and 
transportation belonging to the United States as he may deem neces- 
sary ”; and “to authorize such expenditures, from proper Army ap- 
propriations, as he may deem necessary for * * * damages 
resulting from field exercises.” All this implies training for the 
combatant branches or the line of the Army, and such seems to have 
been the practice of the War Department under this authority as 
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is plainly shown by its Special Regulations No. 49 of May 5, 1917, 
entitled “Training camps for Reserve officers and candidates for 
appointment as such, May 15-August 11, 1917—Established under 
the national defense act of June 3, 1916.” 

The telegraphic instructions issued to commanding generals, all 
departments in the United States, April 17, 1917, and published, 
page 11, directed: 

Prepare and conduct training camps under section 54, national defense act, 
limiting attendance to reserve officers and candidates for appointment as such. 
Limited to Infantry, Cavalry, Field Artillery, Engineers, and Coast Artillery. 

In letter to department commanders in the United States and 
staff corps and departments, respecting the “ Plan for establishment 
of training camps,” page 12, it was said: 

The Secretary of War directs me to inform you that the following plan will 
be put into operation for the purpose of training citizens to become reserve 
officers : 

1, Make preparations at once for the establishment of training camps for 
reserve officers and candidates for appointment in the Officers’ Reserve Corps 
of Infantry, Cavalry, Field Artfllery, Engineers, and Coast Artillery for each 
of the proposed 16 Infantry divisions, with provision for training officers for 
an additional cavalry regiment at each camp, and a similar contingent of 
Coast Artillery reserve officers or candidates for appointment as such in the 
divisional camps that contain coast defenses. 

Special Regulations 49, revised August 15, 1917, in prescribing 
the quotas of candidates to be allotted to each arm of the service at 
the various training camps, provided quotas only for training for 
the Infantry, Field Artillery, Coast Artillery, and Cavalry. And 
the title of Special Regulations No. 49, when revised January 5, 
1918, was changed to “ Training schools for candidates for commis- 
sions in the Infantry, Cavalry, and Field Artillery. 

Congress, in enacting the legislation of June 15, 1917, was in- 
formed of the plans of the War Department for training camps as 
published in Special Regulations No. 49 of May 5, 1917, and it was 
with respect to these training camps that the clause providing pay 
at $100 per month for the enlisted men in training for officers of 
the Reserve Corps was inserted under “ Enlisted men of the line”; 
training for line or combatant organizations was contemplated, and 
not training for duty in staff corps or departments. 

Subsequent legislation, section 2, act of June 4, 1920, 41 Stat., 759, 
has defined certain branches of the Army as “the combatant arms 
or the line of the Army.” Winthrop in describing the Regular 
Army of 1895, paragraph 114, says: 

These members of the Regular Army of whatever grade are all military 
persons; there exists no longer in our service what was once styled the “ civil 
branch” of the Army. Our surgeons, paymasters, chaplains, storekeepers, &c., 
are all now commissioned officers in the same manner as are the oflicers of the 


line, and, whether or not having commands, are, equally with the latter, 
military officers. 
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Congress did not intend to provide increased pay for enlisted men, 
whether of the line or staff corps and departments, being instructed 
in the performance of duties more of a civil than of a military nature 
with a view to qualifying for commission in the staff corps and 
department; nor did it intend by the act of June 15, 1917, to pro- 
vide increased pay for enlisted men of the line attending training 
camps conducted for candidates for commission in the line of the 
Army, and deny the increased pay to enlisted men of the staff corps 
and departments atiending such camp. When the legislation is 
read in connnection with the published plans of the War Depart- 
ment for the conduct of the training camps, the intent of the brief 
and ambiguous provision in the act of June 15, 1917, is clear; it 
was to provide pay at $100 per month to enlisted men in training 
for commissions in the line of the Army, whether those enlisted men 
were detailed from the line or from the staff corps and departments. 
What should be considered training for the combatant branches or 
line of the Army will be for determination as individual cases are pre- 
sented. In the present case the camp was denominated “ the Quarter- 
master Officers’ Training Camp ”; the training was with a view to 
commission in the Quartermaster Corps, or in the Motor Transport 
Corps, created under the act of May 18, 1917, 40 Stat., 76, both staff 
corps, and the training does not entitle claimant to pay at $100 per 
month. On review the settlement disallowing the claim is sustained. 


SUBSISTENCE OF INFANTS BORN IN PRISONS—DEFICIENCY 
APPROPRIATIONS. 


The expense of necessary food and clothing for infants born to Federal pris- 
oners during their incarceration in State institutions is a proper charge 
against the appropriation for the support of prisoners. The period of such 
support is a question dependent on individual cases and may cover the 
early weeks of infancy; a reasonable maximum would appear to be one 
month, particularly if the mother be under permanent imprisonment. 

Deficiency appropriations for past fiscal years are available for the purposes 
for which appropriated for two years from the end of the fiscal year in 
which the deficiency appropriation is passed. 


Decision by Comptroller General McCarl, November 26, 1923: 

April 20, 1922, the Department of Justice certified to this office 
for payment the amount of $35.33, representing vouchers submitted 
by the Woman’s Reformatory, Rockwell City, lowa, for maintenance 
of two babies born to two Federal prisoners during their incarcera- 
tion in State institution. The amount of $16.07 was certified as 
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chargeable to appropriation, “Support of prisoners, United States 
courts, 1921,” and the amount of $19.26 to the same appropriation 
for 1922. The amount chargeable to the 1922 appropriation was al- 
lowed under settlement S-35360, this office, dated April 26, 1922, but 
the amount chargeable to the 1921 appropriation was disallowed for 
the following reason : 

A portion of this claim, from May 21 to June 25, 1921, $16.07, is payable 
from “Support of prisoners, 1921.” It can not be certified for payment, there 
being no money available under that appropriation and fiscal year. 

The matter has been reported to the Attorney General with a view to his 
requesting a deficiency appropriation from Congress. See letter to the At- 
torney General dated Apr. 26, 1922. 

Three deficiency appropriations were provided to supplement the 
1921 appropriation for support of prisoners, viz: Act of December 
15, 1921, 42 Stat., 333, for $27,147.58; act of January 22, 1923, 42 
Stat., 1160, for $30,006.89; and act of March 4, 1923, 42 Stat., 1543, 
for $833.67. In addition, certain repayments have been made and 
determined to have been on account of the deficiency appropriations 
and credited on the books accordingly. The result is a balance of 
$1,485.53 now standing on the books of the Treasury. The rule is 
that in order to render available the additional funds, the deficiency 
appropriations for past years are given a life of two years from the 
expiration of the fiscal year in which each deficiency appropriation 
is passed. Accordingly, although the original 1921 appropriation 
for support of prisoners lapsed to the surplus fund June 30, 1923, 
the balance of the later deficiency appropriations is now available 
for payment of proper claims. 

There has been questioned whether any of the amount certified 
by the Department of Justice, representing cost of articles of food 
and clothing necessary in the care of the infants, is a proper charge 
against the appropriation for support of Federal prisoners, the 
theory having been advanced that as a child born to a prisoner be- 
comes an individual apart from its mother as soon as born, the sen- 
tence of the mother can not properly be said to cover the child, and 
therefore the child is not a prisoner whose maintenance is charge- 
able to the appropriation for support of prisoners. 

The act of June 5, 1920, 41 Stat., 924, provides: 

For support of United States prisoners, including necessary clothing and 
medical aid, discharge gratuities provided by law and transportation to place 
of conviction or place of bona fide residence in the United States or such other 
place within the United States as may be authorized by the Attorney General ; 
support of prisoners becoming insane during imprisonment, and who continue 
insane after expiration of sentence who have no friends to whom they can be 


sent; shipping remains of deceased prisoners to their friends or relatives in the 
United States and interment of deceased prisoners whose remains are un- 
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claimed ; expenses incurred in identifying and pursuing escaped prisoners and 
for rewards for their recapture; and not exceeding $2,500 for repairs, better- 
ments, and improvements of United States jails, including sidewalks, $870,000. 

In letter dated May 9, 1921, the Attorney General advised the 
superintendent of claimant institution, as follows: 

This department, of course, does not expect you to maintain this infant child 
free of charge. Heretofore, when infants have been born to Federal prisoners 
in State institutions, the authorities have charged the Government the regular 
rate for support of such infant to cover the additional trouble and expense to 


which they have been put by its care. The department trusts that a similar 
arrangement will be agreeable to you under the circumstances. 


The primary responsibility for support of a child is, of course, on 
the parents, but this is a case where that element was not for con- 
sideration. The mother and child are separate and distinct indi- 
viduals and the child can not be designated as a prisoner, but that 
fact is not so controlling as to require a denial of the claim presented. 
The appropriation act provides for “ support ” and “ medical! aid.” 
“ Support ” includes sustenance and general welfare and “ medical 
aid ” includes the care of the physical and mental condition of the 
prisoner. The necessity to keep an infant with its mother for a rea- 
sonable period after birth is so essential to both the general welfare 
and the physical and mental condition of the, mother as to compel 
a holding that ordinary and reasonable food and clothing for the 
infant while it remains in the same institution with its mother is a 
proper charge against the appropriation for the support of the 
mother. 

Chapter 9 of Revised Statutes is entitled “ Prisoners and their 
treatment,” and the first section thereof, No. 5536, provides as fol- 
lows: 

Sec. 5536. All the expenses attendant upon the transportation from place to 
place, and upon the temporary or permanent confinement of persons arrested or 
committed under the laws of the United States, as well as upon the execution of 
any sentence of a court thereof respecting them, shall be paid out of the Treas- 
ury of the United States in the manner provided by law. 

The expense of caring for an infant born to a Federal prisoner 
during her incarceration may be classed as “an expense attendant 
* * * upon the temporary or permanent confinement” of the 
mother. In the annual appropriation acts the intent of the statutory 
provision is expressed by providing for the care of insane prisoners 
even after their term expires, etc., and while the care of such infants 
is not expressly provided for, the vital relationship between the 
mother and child is sufficient to include by implication authority for 
such care. How long such support may continue is a question some- 
what dependent on individual cases. It is at least entitled to con- 
tinue during the early weeks of infancy and a reasonable, maximum 
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time would appear to be one month, particularly if the mother be 
under permanent imprisonment. The matter is one for the adminis- 
trative authorities to give immediate attention on its happening, to 
make the necessary provision for removal of the child at the earliest 
practicable date. 

Accordingly, there is certified due claimant the sum of $16.07, 
chargeable to the appropriation “Support of prisoners, United 
States courts, 1921.” 


NAVY PAY WHILE SERVING COURT-MARTIAL SENTENCE— 
TRAVEL ALLOWANCE—PRISON EXPENSE ALLOWANCE. 


The remission by the Secretary of the Navy of the unexecuted portion of a 
court-martial sentence and the discharge of the enlisted man as upon ex- 
piration of enlistment, does not entitle the enlisted man to pay for the 
period under confinement pursuant to the court-martial sentence. 

The correction of the records of an enlisted man’s discharge from an “ indiffer- 
ent’ discharge due to court-martial sentence to a “ good” discharge due to 
expiration of enlistment, entitles the enlisted man to travel allowance un- 
der the act of September 22, 1922, 42 Stat., 1021, to the place of acceptance 
for enlistment. 

The actual amount of the prison expense allowance used by a naval court-mar- 
tial prisoner should be charged against the appropriation “ Pay, miscella- 
neous,” and should not be checked against any amounts due the prisoner 
upon discharge. 


Decision by Comptroller General McCarl, November 27, 1923: 


Lawrence H. Gerwig, machinist mate, first class, United States 
Navy, applied October 30, 1923, for review of settlement No. 
M-7977-N, dated September 21, 1923, wherein was disallowed his 
claim for pay as machinist mate, first class, United States Navy, plus 
one-fourth additional thereof, from March 14 to June 30, 1923, and 
travel allowance on discharge from Portsmouth, N. H., to Denver, 
Colo. 

It appears that claimant first enlisted April 25, 1917, at Denver, 
Colo., and was honorably discharged January 7, 1921; was accepted 
for reenlistment and reenlisted at Denver, Colo., March 11, 1921, for 
two years. He was tried and found guilty by a general court-martial 
on board the U. S. S. Rochester, and sentenced, as approved by the 
commander, Destroyer Squadrons, Scouting Fleet, on March 14, 1923, 
to be reduced to the rating of fireman, third class, to be confined for 
a period of one year, then to be dishonorably discharged from the 
United States naval service and to suffer all the other accessories of 
said sentence, as prescribed by section 349, naval courts and boards. 
The U. S. S. Rochester was designated as the place of confinement 
until an opportunity offered for transferring the accused to the naval 
prison, Portsmouth, N. H., for the unexpired portion of his sentence. 
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The Secretary of the Navy on June 9, 1923, remitted the unexecuted 
portion of the period of confinement with corresponding accessories 
and dishonorable discharge, and mitigated the reduction in rating to 
reduction to fireman, first class, and also remitted that portion of the 
sentence as thus mitigated provided the accused, during a period 
of six months, conducted himself in such a manner as, in the opinion 
of his commanding officer, warranted his retention in his rating of 
machinist’s mate, first class; otherwise, at the discretion of his com- 
manding officer, the reduction in rating to be carried into execution 
at any time during said period, and it was directed that, subject to 
the foregoing, he be transferred to the nearest receiving ship for 
general detail. It being discovered that claimant’s enlistment had 
expired on March 10, 1923, instead of restoring him to duty he was 
discharged at the naval prison, Portsmouth, N. H., on June 30, 1923, 
with “ indifferent ” discharge on account of “ sentence of G. C. M.” 
After reconsideration of the circumstances under which discharge 
“was awarded the Bureau of Navigation on July 19, 1923, changed 
character of discharge from “ indifferent” to “good,” and changed 
reason for discharge from “sentence of G. C. M.” to “ expiration of 
enlistment.” The action of the Secretary of the Navy in remitting 
the unexecuted portion of the sentence was taken by authority of 
section 9 of the act of February 16, 1909, 35 Stat., 621, which is as 
follows: 

That the Secretary of the Navy may set aside the proceedings or remit or 
mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 

No pay accrues to an enlisted man while undergoing confinement 
pursuant to sentence of a court-martial after his enlistment has ex- 
pired. 9 Comp. Dec., 228, 256. If, under such circumstances the 
unexecuted portion of the sentence be remitted and he be restored 
to duty he is entitled to pay from the date of restoration to duty. 
12 Comp. Dec., 339. 

As claimant was not restored to duty but was, during the period 
from March 14 to June 30, 1923, date of discharge, undergoing con- 
finement in pursuance of the court-martial sentence, which period 
was after the expiration of his enlistment, he is not entitled to any 
pay during such period. 

In regard to the question of travel allowance on discharge, the 
act of September 22, 1922, 42 Stat., 1021, provides: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine 
Corps, except by way of punishment for an offense, shall receive 5 cents per 


mile for the distance from the place of his discharge to the place of his 
acceptance for enlistment, enrollment, or muster into the service; * * *, 
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It is clear from the facts stated that claimant was not discharged 
in pursuance of the sentence as a punishment for an offense but was 
discharged on account of expiration of his enlistment. He is there- 
fore entitled to $0.05 per mile for the distance from Portsmouth, 
N. H., place of discharge, to Denver, Colo., place of acceptance for 
enlistment, 2,124 miles, amounting to $106.20. 

It also appears that $2.50 for prison expenses was checked against 
claimant’s account for the period from March 14 to June 30, 1923, 
and deducted from the balance due him on the date the sentence 
was approved. This amount was not properly chargeable to claimant 
but should be charged to the appropriation, “ Pay, miscellaneous.” 
21 Comp. Dec., 5. 

Upon review the settlement is modified and there is certified 
$108.70 ($106.20 plus $2.50) due claimant. 


CONTRACTS—LIQUIDATED DAMAGES—IMPOSSIBILITY OF 
PERFORMANCE. 


Impossibility of performance arising after the execution of a contract and not 
due to any of the excusable causes of delay stipulated therein does not 
excuse the payment of liquidated damages for the period of delay. 


Decision by Comptroller General McCarl, November 28, 1923: 

Hibbard, Spencer, Bartlett & Co. applied October 29, 1923, for 
review of settlement No. C-6974-I, dated September 22, 1923, dis- 
allowing their claim for $152.12, the amount deducted as liquidated 
damages from payments made them under contract dated June 17, 
1922. 

The material facts in the case are as follows: 

By the contract referred to the claimants agreed to furnish certain 
supplies to the Government in accordance with a schedule attached 
to and made a part of the contract. 

Deliveries were to be made upon requisitions as issued and dam- 
ages for delay in delivery were to be assessed in accordance with 
article 5 of the contract, which is as follows: 


It is further expressly understood and agreed that time shall be considered 
as an essential feature of this contract and that in case of failure upon the 
part of the party of the second part to deliver the quantities of the goods or 
supplies contracted for within the time so specified and agreed upon, delay 
due to act of God alone excepted, that the party of the first part will be 
damaged thereby and the amount of- said damages being difficult if not impossi- 
ble of definite ascertainment and proof, it is hereby agreed that the amount of 
said damages shall be estimated, agreed upon, liquidated, and fixed in advance, 
and they are hereby agreed upon, liquidated, and fixed at the sum of one-fifth of 
one per cent of the value of the goods or supplies undelivered for each day’s 
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delay beyond the time above stated, and the party of the second part hereby 
agrees to pay to the United States as liquidated damages and not by way of 
penalty the sum of one-fifth of one per cent of the value of the goods or sup- 
plies undelivered for each day that said party of the second part shall delay in 
the delivery of the goods or supplies herein contracted for, said delay not 
being the fault of the party of the first part. 

Among the articles contracted for were 9,449 boxes of shoeblacking 
of the quality shown by a sample submitted with the claimants’ bid. 
A requisition was issued for this blacking and the claimants placed 
an order with the manufacturer, who accepted the order. Before 
the order was filled the manufacturer became insolvent and was un- 
able to make delivery of the goods. An effort was made to find a 
satisfactory substitute, but the proposed substitute goods were not ap- 
proved. Upon the reorganization of the manufacturing company, 
the order was filled and deliveries made of the quantity of blacking 
contracted for. When payment was made the sum of $152.12 was 
deducted to cover the liquidated damages accruing as a result of the 
delay in delivery. 

In presenting their claim for the amount withheld the claimants 
admit that they were deliquent and do not question the correctness 
of the sum withheld to cover such delinquency. They contend, how- 
ever, that since the delinquency was not due to their own fault but 
to their inability to secure the blacking of the quality specified, that 
their contract in that particular was impossible of performance. 
Even if such impossibility existed it was a case of impossibility of 
performance arising subsequently to the making of the contract. 

The general rule is that such impossibility, even though it arises without any 
fault on the part of the covenantor, does not discharge him from liability under 
the contract. * * * The answer to the objection of hardship in all such 
eases is that it might have been guarded against by a proper stipulation. 160 
U. S., 527-528. 

The only excusable causes of delay provided for in the contract 
were those resulting from an act of God or those arising through 
the act or fault of the United States, and since the delay for which 
damages were assessed does not come within either class the deduc- 
tion of the amount here in question was proper. 

Upon review the disallowance of the claim is sustained. 


RENTAL ALLOWANCE—DEPENDENT MOTHER OF PUBLIC HEALTH 
SERVICE OFFICER—REVIEW OF DISALLOWANCES IN DISBURS- 
ING CLERK’S ACCOUNTS. 


A widowed mother with real property of the value of $14,000, sufficient to 
purchase a substantial annuity, is not dependent upon her officer son for 
support within the meaning of the act of June 10, 1922, 42 Stat., 627, 
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Contributions made a mother in order that her property may pass unimpaired 
at her death are not for her support as a dependent parent within the 
meaning of the act of June 10, 1922, 42 Stat., 627, but are investments in 
the nature of an annuity to the mother. 

Where credit for a payment has been disallowed in the accounts of a dis- 
bursing clerk, the person to whom the payment was made is not entitled 
to request review of the disallowance but should refund the disallowed 
payment and present his claim to the General Accounting Office with sup- 
porting evidence. 


Decision by Comptroller General McCarl, November 28, 1923: 

Frank E. Mason, assistant surgeon (R), Public Health Service, 
requested, November 10, 1923, review of settlement C-1677-T, dated 
September 10, 1923, of the accounts of J. L. Summers, disbursing 
clerk, Treasury Department, wherein credit was disallowed for 
$36.80 as difference between rental and subsistence allowances with 
and without dependents for the month of February, 1923, paid the 
officer under the act of June 10, 1922, 42 Stat., 627, upon hig certi- 
fication that his mother was dependent upon him for her chief sup- 
port. Credit was disallowed in the accounts of the disbursing clerk 
on the ground that the mother was not dependent upon the officer 
for her chief support. The payee is not the proper party to request 
review of the settlement of the disbursing clerk’s account. He should 
have refunded the disallowed payment and presented his claim to 
this office, where he could properly present any evidence or reasons 
deemed adequate to sustain his contentions. See 5 Comp. Dec., 333. 
However, in this case and to facilitate matters the request will be 
treated as one made by either of the parties authorized by the act 
of June 10, 1921, 42 Stat., 24, to request review of a disbursing clerk’s 
account. See 1 Comp. Gen., 776. 

The widowed mother of the officer averred February 22, 1923, that 
she was born October 19, 1866, and is thus approximately 57 years 
of age; that she owns her home valued at $5,000, in which she re- 
sides with an unmarried daughter who is a school-teacher at a 
salary of $1,000 a year; that she has real property other than her 
home, valued at $9,000, from which she receives rental of $600 a 
year; and that her officer son contributes $60 of the $100 a month 
required for her support. The officer stated November 7, 1923, that 
“The property residence valued at $5,000 and business valued at 
$9,000 is not to be sold but divided between my sister and myself,” 
the only children, “ at my mother’s death.” 

A mother aged 57 with property valued at $14,000 could purchase 
an annuity of approximately $1,351 which would be paid to her each 
year during the remainder of her life and is in excess of the annual 
sum contributed by claimant. It has been pointed out in recent de- 
cisions of this office that there is no legal or other justification for the 
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assumption by the United States of the entire or substantial portion 
of the support of a mother through the medium of rental and sub- 
sistence allowances paid an officer son in order that her investments 
may remain intact for transmission to her heirs or legal representa- 
tives. In other words, if, as here, contributions are made to the sup- 
port of his mother in order that her property may pass unimpaired at 
her death, the contributions are not those for chief support within 
the meaning of the act of June 10, 1922, 42 Stat., 627, but are in- 
vestments in the nature of an annuity to the mother. This view of 
the matter renders it unnecessary to consider the obligation of the 
daughter to share in the support of the mother, as to which see 3 
Comp. Gen., 277. 
Upon review the settlement is sustained. 


EXPENSES OF SALE OF PROPERTY SEIZED UNDER PROHIBITION 
ENFORCEMENT ACT. 


There is no authority for the payment of storage or other expenses incurred 
in connection with an automobile seized under the prohibition enforce- 
ment act in excess of the proceeds realized from its sale. 


Decision by Comptroller General McCarl, December 1, 1923: 

C. W. Stose, proprietor of the Savoy Garage, requested October 
4, 1923, review of settlement No. C-13104, dated August 13, 1923, 
disallowing his claim for $132 as storage charges for the period 
from July 1, 1921, to June 30, 1922, on Spaulding automobile No. 
475,529, seized for violation of the national prohibition law. The 
claim was disallowed on the ground that the automobile was not 
in dead storage. 2 Comp. Gen., 377. 

The automobile was seized on December 16, 1920, and placed 
in the garage of claimant on or about February 1, 1921, where it 
remained until November 20, 1922, when it was sold by the United 
States marshal for the sum of $20. The prohibition agent appears 
to have reached an informal understanding with claimant to pay 
him $10 a month for storage of the car and $1 a month for battery 
service. It is stated that battery service was secured in order to 
keep the car in condition to be auctioned at any time. An invoice 
was submitted November 9, 1922, for $225.50, being $238 for storage, 
etc., less $12.50 net proceeds of the sale of the automobile paid to 
claimant by the marshal. The invoice was attached to an approved 
voucher for $132 as storage, etc., during the fiscal year 1922. 

The act of October 28, 1919, 41 Stat., 315, authorized seizure of 
vehicles in which intoxicating liquor is being illegally transported, 
and provided that— 


The court upon conviction of the person so arrested shall order the liquor 
destroyed, and unless good cause to the contrary is shown by the owner, shall 
order a sale by public auction of the property seized, and the officer making 
the sale, after deducting the expenses of keeping the property, the fee for the 
seizure, and the cost of the sale, shall pay all liens, according to their priori- 
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ties, which are established, * * * and shall pay the balance of the pro- 
ceeds into the Treasury of the United States as miscellaneous receipts. 
* * * If, however, no one shall be found claiming the team, vehicle, water 
or air craft, or automobile * * * the property shall be sold and the pro- 
ceeds after deducting the expenses and costs shall be paid into the Treasury 
of the United States as miscellaneous receipts. 


The statute contemplates that the proceeds of seized property 
will be in excess of “the expenses and costs” and that the excess 
shall be credited to the general fund of the Treasury. There is no 
provision for charging to an appropriation any expenses, etc., in 
excess of the proceeds of sale. Why an automobile from which 
only $20 could be realized was allowed to remain in storage until a 
storage bill of $238 had been incurred does not appear, but it is 
clear that there is no authority for payment as expenses of seized 
property of any sum in excess of the proceeds of sale of such prop- 
erty. Claimant has received the net proceeds from the sale of the 
automobile and his claim for an additional amount must be, and is, 


denied. 


STATE TAX ON GASOLINE. 


The fact that the consideration named in a contract for furnishing gasoline 
is stated as a definite price per gallon plus any tax that may be imposed 
on such sale, does not relieve the Government from payment of that por- 
tion of the consideration composing the tax where such tax is imposed by 
law on the dealer and not on the purchaser. 


Comptroller General McCarl to Maj. Chas. R. Sanderson, United States Ma- 

rine Corps, December 1, 1923: 

There was received your letter of November 8, 1923, transmitting 
voucher in the amount of $138.30 in favor of the Standard Oil Co., 
Charleston, S. C., for 813} gallons of motor gasoline furnished 
the marine barracks, navy yard, Charleston, S. C., October 1, 1923, 
with request for decision as to the legality of paying the same in 
view of the amount stated including an item of State tax of 3 cents 
per gallon. 

It appears that the proposal of the Standard Oil Co. for furnish- 
ing for the period October 1 to December 31, 1923, gasoline, kero- 
sene, and fuel oil to marine barracks and other points as per at- 
tached itemized list contained the provision that— 

The prices herein quoted are exclusive of the tax, if any, levied by the 
United States or any State or Municipality thereof with respect to the sale 


of gasoline and should any such tax apply to sales made pursuant to this bid 
the amount of such taxes will be added to the prices herein quoted. 


The price quoted for 1,500 gallons motor gasoline for marine 
barracks, navy yard, Charleston, S. C., is 14 cents per gallon. 

Contract was entered into with the Standard Oil Co. September 
29, 1923, for several of the items, including the item for 1,500 gal- 
lons of motor gasoline for the marine barracks, navy yard, Charles- 
ton, S. C., the price for that item being 14 cents per gallon. 
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This contract also contained the provision that— 


The prices herein stated are exclusive of any tax levied by the United 
States or any State or Municipality thereof with respect to the sale of gaso- 
line, and should any such tax apply to deliveries made under this contract the 
amount of such taxes will be added to the prices herein specified. 


The question of the payment of a tax imposed by the State of 
South Carolina was heretofore considered by this office, and it was 
said, 1 Comp. Gen., 584: 

A State law requiring dealers to pay a specified tax per gallon on all sales 
of gasoline for the privilege of doing business within the State imposes a tax 


on the dealer and not on the consumer, and sales to the Federal Government 
are not exempted therefrom. 


The case was distinguished from 1 Comp. Gen., 229, wherein the 
State of Pennsylvania imposed the tax on the purchaser. 

The imposition by the State of South Carolina, under act ap- 
proved February 23, 1922, of a license tax or fee, measured by an 
amount of money equal to 2 cents per gallon on the quantity of 
gasoline sold within the State, being placed on the dealer and not 
on the purchaser, be the purchaser the Government or an individual, 
it would appear that the license tax or fee of 3 cents in the instant 
case is based on an amendment or revision of the State law increasing 
the burden on the dealer from 2 to 3 cents. Payment on a voucher 
showing contract price of 14 cents per gallon plus 38 cents per 
gallon imposed as a tax on the dealer by the State, citing the act 
applicable, is authorized. 


NAVAL RESERVE FORCE—ACTIVE DUTY FOR TRAINING IN EXCESS 
OF ORDERS. 


The fact that orders to members of the Naval Reserve Force directing them 
to report for active duty for training specify a period of 15 days does not 
bar payment to such members for the time in excess of 15 days during 
which they were required to remain on active duty, including the time 
employed in authorized travel to and from such active duty. 


Decision by Comptroller General McCarl, December 1, 1923: 

Robert H. McCloskey, yeoman, second class, United States Naval 
Reserve Force, applied November 5, 1923, for review of settlement 
M-17564, dated October 30, 1923, disallowing his claim for three 
days’ additional pay for active duty for training during September, 
1923. The reason stated for disallowing claim is that claimant was 
entitled to active duty pay only for the period of 15 days specified 
in his orders. 

It appears that the commandant of the sixth naval district, on 
August 27, 1923, directed orders to McCloskey at his home, Atlanta, 
Ga., as follows: 


1. Having requested active duty for training, you will proceed to Charleston, 
S. C., and report 9.00 a. m., 4 September, 1923, to the medical officer of the yard, 
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naval dispensary, navy yard, Charleston, S. C., for physical examination to 
determine your fitness for active duty. * * *. 


* * om * * + * 


3. If found physically qualified, you will report immediately to the com- 
manding officer, U. S. S. Hartford, for temporary duty, and, when directed by 
that officer, to the commanding oflicer of the U. S. S. North Dakota for a period 
of 15 days active duty for training. 

4. At the termination of this active duty, you will report to the medical 
officer designated by your commanding officer for physical examination. Upon 
the completion of this examination * * * you will, when so directed by the 
commanding officer, U. S. S. North Dakota, proceed to your home, and, upon 
arrival there, regard yourself released from all active duty. 


Claimant reported on board the U. S. S. Hartford on September 
4, 1923; was detached from the U. 8S. S. North Dakota on September 
20, and arrived home, Atlanta, Ga., on September 21, 1923. He was 
paid for said period of service 15 days’ pay at $72 per month, $36 
less 10 cents hospital fund. 

The act of August 29, 1916, 39 Stat., 588, provides: 


Enrolled members of the Naval Reserve Force shall be subject to the laws, 
regulations, and orders for the government of the Regular Navy * * #* 
when on active service at their own request as herein provided, and when em- 
ployed in authorized travel to and from such active service in the Navy. * * *. 

All members of the Naval Reserve Force shall, when actively employed 
as set forth in this Act, be entitled to the same pay, ‘allow ances, gratuities, and 
other emoluments as officers and enlisted men of the naval service on active 
duty of corresponding rank or rating and of the same length of service. * * *. 


The act of July 1, 1918, 40 Stat., 710, provides: 


That the minimum active service required for maintaining the efliciency of 
a member of the Naval Reserve shall be two months during each term of 
enrollment and an attendance at not less than thirty-six drills during each year, 
or other equivalent duty. The active service may be in one period or in 
periods of not less than fifteen days each. 


The same act, on page 712, provides: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and allowances 
as received by the officers and enlisted men of the Regular Navy of the same 
rank, grades, or ratings and of the same length of service, * * *%, 


The requirement of the law is that active service of members of 
the Naval Reserve Force for maintaining efficiency shall be two 
months during each term of enrollment, which service may be per- 
formed in periods of not less than 15 days each. Members ordered 
to perform duty for a definite period at a fixed place can not be 
held to be on duty under such orders by reason of continuing to 
serve beyond such definite period unless the Government so requires. 
In this case claimant was held after September 18, 1923, because 
the vessel on which serving, the North Dakota, was at sea in accord- 
ance with an itinerary made out by the Chief of Naval Operations, 
under which the ship was not due to arrive at Charleston, S. C., 
until September 20, 1923. It is evident therefore that claimant’s 
training service under the orders in question did not continue 
beyond the Government’s actual requirement. 2 Comp. Gen., 692. 
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The law gives to members of the Naval Reserve Force an active 
duty status for the necessary time of actual travel from his home, or 
place of enrollment where he received his orders to active duty, to 
the place of reporting for active duty; and necessary travel time to 
return to his home or place of enrollment. Decision of June 16, 1922, 
10 MS. Comp. Gen., 1212; and 27 Comp. Dec., 478. 

Accordingly, under the orders in question claimant was entitled to 
active duty pay from date of reporting, September 4, 1923, to Sep- 
tember 21, 1923, date of arrival at his home, 18 days at $72 per 
month, $48.20. Having been paid $36, he is now entitled to the 
difference, $7.20 less 2 cents hospital fund for three days, or $7.18. 

Upon review of the settlement, $7.18 is certified due claimant. 


BURIAL EXPENSES—NATIONAL GUARD. 


The expense of burial of a National Guardsman who dies after the termina- 
tion of the encampment, even though of disease contracted or an injury 
suffered while in attendance at the encampment, is not authorized to be 
paid from Federal funds. 


Comptroller General McCarl to Maj. H. C. Stein, Nebraska National Guard, 
December 3, 1923: 


There was received with your third indorsement of October 12, 
1923, requesting decision thereon, the claim presented to you by 
Henry B. Brown, undertaker, for his services in connection with the 
funeral of Glen M. Vest, late a private, Q. M. C., State staff corps 
and departments, Nebraska National Guard. 

It is stated that the deceased attended the annual encampment 
August 6 to 20, 1923, with his organization; that while in camp he 
contracted pneumonia and was admitted to the camp hospital August 
12; that at the expiration of the encampment he was transported 
by Government ambulance to his home, 227 South Eleventh Street, 
Lincoln, Nebr.; and that he died August 25, 1923. 

It appears from the papers that the undertaker is not the real 
party in interest, the funeral expenses having been paid by the grand- 
mother of the deceased, and presumably the claim is presented with 
a view to her reimbursement. These facts appearing, the case might 
be disposed of by informing you that you are not authorized to 
pay it as presented. As, however, the liability of the Government, 
or the availability of appropriations for the support of the Na- 
tional Guard, for the payment of the funeral expenses in this case 
will ultimately be for decision by this office, that question will now 
be considered. 

Under section 67 of the national defense act, June 3, 1916, 39 Stat., 
199, providing that appropriations for the support of the National 
Guard should be available for certain named expenses and “ for 
such other incidental expenses in connection with lawfully au- 
thorized encampments, maneuvers, and field instruction as the Sec- 
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retary of War may deem necessary, and for such other expenses 
pertaining to the National Guard as are now or may hereafter be 
authorized by law,” the Secretary of War was authorized, subject 
to the terms of the annual eppropriation acts, to pro\:de by regula- 
tion for the preparation of the remains of officers and enlisted men 
of the National Guard who die from causes not due to their own 

misconduct while attending an authorized encampment under sec- 
tion 94 of the National Defense Act, 39 Stat., 206, and for the ship- 
ment thereof to their homes. 1 Comp. Gen., 642. 

Paragraph 6953, National Guard Regulations, 1922, added by 
Militia Bureau Circular No. 103, November 24, 1923, is based on the 
decision cited. That decision considered only cases of death occur- 
ring while in attendance at and during the period of an encampment. 

Section 94 of the act of June 3, 1916, provides: 


* * * and there may be set aside from the funds appropriated for that 
purpose and allotted to any State, Territory, or the District of Columbia, such 
portion of said funds as may be necessary for the payment, subsistence, trans- 
oe and other proper expenses of such portion of the National Guard 
of such State, Territory, or the District of Columbia as shall participate in 
such encampments, maneuvers, or other exercises, * * *, 


There is no statutory authority for the burial of a National 
Guardsman who dies after the termination of the encampment even 
though of a disease contracted or an injury suffered while in at- 
tendance at the encampment. The expenses of such burial are not 
an expense of the participation of a unit of the National Guard in 
an encampment. National Guardsmen attending encampments 
under section 94 are not in the service of the United States; they 
have certain limited rights as to pay, subsistence, and transportation 
as provided by law when attending encampments, and the Secretary 
of War has a circumscribed authority to provide for certain other 
“ proper expenses” incident to encampments; the law does not, how- 
ever, authorize providing for the burial at the expense of the Gov- 
ernment of a National Guardsman who dies at home but who is 
believed to have contracted a fatal illness at an encampment. 

You are not authorized to pay the claim. 
















SUBSISTENCE, PER DIEM IN LIEU OF—TRAVELING EXPENSES— 
PORTERAGE AND TRANSPORTATION OF BEDDING IN CHINA. 






Transportation costs and porterage for handling the necessary bedding which 
a traveler in China is required to provide for himself when stopping at 
Chinese hotels are expenses incident to transportation and may be re- 
imbursed to persons performing official travel on a per diem basis. 


Decision by Comptroller General McCarl, December 4, 1923: 

Frank Rhea, special disbursing agent, Department of Commerce, 
by letter of October 5, 1923, requests review of settlement No. 
C-1563-C, dated September 8, 1923, disallowing certain items in his 
accounts for the period July 1, 1921, to June 30, 1922, representing 
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amounts paid for traveling expenses, etc., as Trade Commissioner to 
China. 

All of the items except No. 3 have been conceded or resuspended. 
Item No. 3 only will be considered on this review. 


Promoting Commerce, Far East, 1922. 



























Item 3. December 8. Charge for porters fees, handling two pieces bag- 
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$8.50 Mex. converted at 0.578 equals $4.91, of the amount paid, 
$2.46 was allowed and $2.45 disallowed for the reason that one of 
the two pieces of baggage consisted of a roll containing bedding 
and a folding cot for use in Chinese inns. As the agent received a 
per diem in lieu of subsistence the cost of transportation and 
porters fees on bedding roll would be properly payable out of the 
per diem allowance. 

It is explained that on this trip from December 8 to 14, 1921, he 
had to stop at Chinese inns where he had to provide his own bed; 
that he arranged for sleeping accommodations by borrowing a 
folding cot, sleeping bag, and sleeping robes from the military at- 
taché; and that these were carried in one large roll, the only other 
baggage taken being a large canvas bag which he had specially for 
such trips. 

In view of this statement concerning the lack of sleeping accom- 
modations in that part of China which he was called upon to visit, 
showing the necessity of carrying bedding, the expense in question 
may be considered as an expense of transportation, and upon review 
a difference of $2.45 is certified for credit in his accounts. 


NAVY PAY PERIODS—LIEUTENANTS OF THE STAFF CORPS. 













Any lieutenant of the Staff Corps of the Navy is entitled to the pay of the 
fourth period when the total of his commissioned service equals the com- 
missioned service to the credit of any lieutenant commander of the Navy 
who by reason of completion of 14 years’ total service is entitled to the pay 
of the fourth period. 


Comptroller General McCarl to the Secretary of the Navy, December 4, 1923: 

I have your letter of November 12, 1923, submitting a proposed 
change in section A of Instructions for Carrying into Effect the 
Joint Service Pay Bill, Act 10, June, 1922, with request for an ex- 
pression of view whether the change, in so far as it affects disburse- 
ments, is in accordance with law. 
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The proposed change is the addition on page A2, to paragraph 2 
of a subparagraph (e), as follows: 


A lieutenant of the Staff Corps of the Navy is entitled to the pay of the 
fourth pay period from the date that any lieutenant commander of the Mne of 
the Navy with equal length of total commissioned service attains the pay of the 
fourth pay period. 


Section 1 of the act of June 10, 1922, 42 Stat., 625, provides as to 
pay of the fourth period: 


The pay of the fourth period shall be paid to * * * lieutenant com- 
manders of the Navy * * * who have completed fourteen years’ service, 
* * * and to lieutenants of the Staff Corps of the Navy * * * whose 
total commissioned service equals that of lieutenant commanders of the line of 
the Navy drawing the pay of this period. 


A lieutenant commander of the Navy in the service on June 30, 
1922, is allowed by the act of June 10, 1922, to count all service 
previously counted for longevity in determination of the pay period 
into which he falls. The above-quoted provision of the act in effect 
provides that any lieutenant of the staff corps of the Navy is en- 
titled to pay of the fourth period when the total of his “ com- 
missioned ” service equals the commissioned service to the credit 
of any lieutenant commander of the Navy who by reason of com- 
pleted 14 years’ total service is entitled to pay of the fourth period. 

The proposed additional subparagraph is in accord with the law, 
and there does not now appear any reason why it may not be pro- 
mulgated. 


MEDICAL AND HOSPITAL TREATMENT—-FIELD EMPLOYEES OF 
PUBLIC HEALTH SERVICE. 


The provision in the act of June 23, 1913, 38 Stat., 24, for hospital relief to 
commissioned officers, pharmacists, and field employees of the Public 
Health Service is restricted to treatment in hospitals of that service and 
does not authorize reimbursement or payment for hospital relief furnished 
by other than hospitals of the Public Health Service. 


Comptroller General McCarl to the Secretary of the Treasury, December 4, 
1923: 


There has been received your letter of November 19, 1923, trans- 
mitting a copy of a voucher for $62.70 in favor of the Queen’s 
Hospital, Honolulu, Hawaii, for “The hospitalization of attendant 
William L. Asing of the United States Public Health Service, em- 
ployed in field work at Honolulu, who became ill in line of duty 
September 4, 1923,” with the request for decision as to whether 
or not payment of such voucher may be legally made. 

The authority under which it is proposed to make payment is 
the act of June 23, 1913, 38 Stat., 24, as follows: 
Provided, That hereafter commissioned officers and pharmacists, and those 


employees of the service devoting all their time to field work shall be entitled 
to hospital relief when taken sick or injured in line of duty. 
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You state that— 


The Queen’s Hospital at Honolulu is the only one available for the treat- 
ment of beneficiaries of the Public Health Service in that city. Under con- 
tracts approved annually by the Secretary of the Treasury this institution 
has been utilized for many years for the hospitalization of beneficiaries of the 
Public Heath Service. It has been customary for the wards to be set aside 
for the Public Health Service by the hospital authorities although the con- 
tract was upon a per diem basis for each patient treated, the medical treat- 
ments being rendered by regular officers on duty in Honolulu assigned for that 
purpose. No treatment is therefore furnished by private physicians and the 
hospital beds are to all intents and purposes maintained by the Federal 
Government. 


The voucher is stated as being— 


For the care in hospital of seamen and other beneficiaries of the Public 
Health Service during the month of September, 1923, at the rate of $2.85 per 
day 


for each person. 

The fact that certain wards are assigned for the use of benefici- 
aries of the Public Health Service and that the medical treatments 
of such patients are rendered by officers of the Public Health Service 
does not place the hospital under the control and management of the 
service, and the question for determination is whether or not the 
expenses of treatment in a private hospital may be paid under the 
act quoted. In discussing this question the former Comptroller of 
the Treasury said— 


This provision does not in express terms or by necessary implications au- 
thorize reimbursement of expenses incurred by commissioned officers’ of the 
service for medical attendance, medicines, etc., at places where there are no 
hospitals maintained by the Public Health Service. I think the term “hos- 
pital relief” as used in said provision means only such relief as can be 
furnished by hospitals maintained by the Public Health Service and can not 
by any reasonable construction be held to include treatment, medicine, ete., 
furnished by private physicians or surgeons * * *. The only right con- 
ferred by the provision is the right to “ hospital relief,” that is to say, the 
right to care and treatment in hospitals. And it must be assumed that the 
hospitals referred to were hospitals maintained by the Public Health Service. 
(81 MS. Comp. Dec., 65.) 


In another decision involving the construction of the statute here 
in question it was said— 


The officers were furnished medicine by the hospitals of the service prior 
to this enactment but were not admitted to the hospitals. What is now 
authorized is hospital relief. Medical attendance in its broadest scope Is not 
authorized and the reason for restriction to hospital relief is to designate 
that of a certain character, and not to authorize the use of hospitals generally. 
The act simply opened the hospitals of the service to the officers, a right 
which they did not have before, and this is the hospital relief authorized. 

I am of the opinion payment is not authorized for hospital relief furnished 
other than by the Public Health Service. (86 MS. Comp. Dec., 194.) 


I concur in the views of my predecessor, and you are accordingly 
advised that payment of the voucher submitted is unauthorized. 
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LEASES—SURRENDER OF PROPERTY BEFORE EXPIRATION OF 
TERM. 


The attempted termination of a lease for one year by a surrender of the 
premises before the expiration of the year, no provision being made in the 
lease for earlier termination, does not relieve the Government from pay- 
ment of the stipulated rental for the entire year less any amount which the 
lessor may have received from re-renting the surrendered premises for 
the remainder of the period covered by the lease. 

A lease providing for the return of the property in like good condition as when 

received, depreciation, use, ordinary wear and tear, fire and other unavoid- 

able casualties excepted, does not render the Government liable for the 


cost of restoration unless it be shown that the wear and tear were 
unreasonable, 


Decision by Comptroller General McCarl, December 7, 1923: 

A. F. King & Son, as agents for the lessor, requested June 18, 
1923, review of settlement M-1002-VB, dated June 11, 1923, dis- 
allowing their claim for $1,108.79 as rental under lease dated July 
1, 1922, of certain rooms in the Congress Building, Savannah, Ga., 
for the months of March to June, 1923, inclusive, after the United 
States had vacated, relinquished, and returned the rooms on January 
15, 1923, pursuant to notice given December 27, 1922. In addition 
to the request for review of the disallowance of the claim for rental, 
claim is asserted for $629.30, as the cost of restoring the rooms to 
the condition they were in prior to the occupancy under the lease. 
The claim for rental was disallowed on the ground that it was for 
damages and that no appropriation was available for its payment. 

The lease dated July 1, 1922, between the United States Veterans’ 
Bureau and A. F. King & Son, agents for the lessor, was for the 
rental of certain rooms on the second floor of the Congress Building 
in Savannah, Ga., “ for the term beginning July 1, 1922, and ending 
June 30, 1923,” at annual rental of $3,468, payable in equal monthly 
installments in arrears contingent upon appropriations by Congress 
from which such rent might be paid. The lease was proxy-signed on 
behalf of the United States and contained the stipulation that— 

ArPicte 5. That the lessor shall at his own expense, make all necessary re- 
pairs to said premises during the life of this lease and of the renewals thereof, 
if any; and that the lessor shall make no structural changes within said prem- 
ises without obtaining the written consent of the lessee thereto, 

ArTICLE 6. That as part of the consideration of this agreement, and as part 
of the rental agreed to be paid, the lessee shall, after the effective date of 
this lease, made at its own expense, all alterations necessary to fit the prem- 
ises for use and occupancy by the said lessee, and as may be required from 
time to time during the life of this agreement or any renewal thereof, to make 
more efficient the work and operation of the United States Veterans’ Bureau: 
Provided, however, That the consent in writing of the lessor shall have been 
obtained prior to the undertaking of the actual work of such alteration. It is 
agreed by the parties hereto that the lessee may install, at its own expénse, 
special fixtures and equipment as may be required by the United States Vet- 


erans’ Bureau, such special fixtures and equipment to be furnished at the ex- 
pense of the said lessee. 


Articte 7. That upon the expiration of this instrument, said lessee will 
return the demised premises in like good order and condition as when received, 
depreciation, use, ordinary wear and tear, fires and other unavoidable casual- 
ties excepted; it being understood and agreed, however, that the lessee shall 
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not be liable for rental as provided in article 2 hereof, during the time re- 
quired to effect such restoration, if any, after vacation of said premises by said 


lessee. 

The lessor was given formal notice December 27, 1922, to the ef- 
fect that in carrying out plans for the decentralization of the activi- 
ties of the United States Veterans’ Bureau as authorized by the act 
of August 9, 1921, 42 Stat., 149, it had been found to be in the in- 
terest of the Government to discontinue the subdistrict office of the 
bureau at Savannah and notice was thereby given that the premises 
would be vacated, relinquished, and returned to the lessor on January 
15, 1928. The building was vacated on January 15, 1923, and rent 
has been paid by the Veterans’ Bureau to include February 28, 1923. 
The instant claim is for rental for the remainder of the term; that 
is, for the period March 1 to June 30, 1923, or for $1,108.75, being 
one-third of the agreed annual rental of $3,468, less $47.25 received 
from other tenants for use of certain rooms. The claim is asserted 
notwithstanding the United States canceled the lease and returned 
the premises, and is based upon the contention that the privilege of 
terminating the lease on thirty days’ notice was deliberately omitted 
from the lease for the reason that the owner was required to ter- 
minate other leases and force tenants to move in order to make the 
space available for the Government; that the district manager of the 
Veterans’ Bureau had authorized the subleasing of this space for the 
account of the bureau; and that one of the rooms had been actually 
sublet and $9.31 of the rental paid to the bureau. The claim for 
$629.30 is the estimated cost of removing certain partitions put up 
by the United States to fit the premises for use and occupancy, and 
for repairing, cleaning, plastering, etc. The items of the claim will 
be considered in the order stated. 

The lease is in plain terms for the period July 1, 1922, to June 30, 
1923, and was clearly intended and understood by both the lessor 
and lessee to cover the fiscal year ending June 30, 1923. There was 
an appropriation available at the time the premises were leased for 
the rental of said premises for the purpose for which they were leased 
and the appropriation was adequate to pay the rent for the full 
fiscal year. The only question for consideration would appear to be 
whether the termination of the Government’s need for the premises 
automatically terminated the lease which contained no provision to 
that effect. This question was answered in the negative in 68 MS. 
Comp. Gen., 1244; McCollum v. United States, 17 Ct. Cl., 92; and 
Smoot v. United States, 38 Ct. Cl., 418. 

As to the claim for $629.30 for removing partitions, repairing the 
floors, etc., on vacation of the premises, the obligation of the United 
States was to return the premises in like good order and condition 
as when received, depreciation, use, ordinary wear and tear, fire 
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and other unavoidable casualties excepted. There is no showing that 
the repairs, etc., were made necessary by extraordinary use and wear 
and tear. In the absence of such showing the United States is under 
no liability for payment of the cost of restoration. See United States 
v. Bostwick, 94 U. S., 53; 27 Comp. Dec., 264; 1 Comp. Gen., 
134, 276. 

Upon review the claim for $629.30 for restoration is disallowed. 
There is hereby certified due the lessee $1,108.75 as rental from 
March to June 30, 1923, at the agreed annual rental of $3,468 less 
$47.25 received by the lessor from other tenants for the use of certain 
rooms. 


TRANSPORTATION—DEPENDENTS OF NAVAL OFFICERS—LIABIL- 
ITY OF DISBURSING OFFICERS. 


An officer of the Navy may not lawfuliy be furnished transportation for either 
himself or his dependents upon permissable change of station or to his 
home upon the termination of a temporary appointment. 

Disbursing officers of the Navy making payment to carriers upon transportation 
requests, regular upon their face but for travel unauthorized at Government 
expense, must be held accountable therefor unless and until recovery is 
made from the persons benefiting by the unauthorized use of the transporta- 
tion requests. The erroneous issue of such requests is a matter for admin- 
istrative correction, 


Comptroller General McCarl to the Secretary of the Navy, December 10, 
1923: 


There is before this office for consideration the question of ac- 
countability for payments for transportation service on requests 
regular on their face but unlawfully executed by naval officers, 
based on change of station orders, in favor of officers or their de- 
pendents not entitled to the transportation. The matter involves 
refusal of disbursing officers of the Navy who paid the carriers to 
concern themselves with requesting refund of the amount charged 
the Government for the unlawful transportation from the person 
receiving the benefits thereof. 

Attention has been directed to two cases in particular as illus- 
trative of the situation disclosed. One for transportation paid by a 
Navy disbursing officer to the wife of Lieut. Samuel B. Brewer, 
under orders dated June 22, 1922, detaching him from duty on 
board the U. S. S. Blakeley, granting leave of absence for 10 days, 
and upon expiration thereof directing him to report to the com- 
manding officer, U. S. S. Mewico, for duty on board that vessel. 
Order provides as follows: 


4. All travel performed in connection with the above must be without ex- 
pense to the Government. 

5. In case you do not desire to bear this expense you will consider this 
authorization as revoked and return this letter to the Bureau of Navigation 
for cancellation. 


This order was construed by the Navy officer having authority to 
issue transportation requests for the travel involved as entitling the 
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officer to transportation for his dependents at Government expense, 
although he was required to pay for his own transportation. This 
construction was upheld by the Bureau of Supplies and Accounts, 
Navy Department, July 5, 1923. The construction appears unrea- 
sonable. The change of station was what may be termed permissi- 
ble and not an absolute order such as is contemplated by the act of 
May 18, 1920, 41 Stat., 604, controlling the payment for transporta- 
tion of dependents. The same reasons for requiring the officer to 
pay his own transportation would apply equally to the transporta- 
tion of his dependents. The dependents could acquire no right to 
travel at the expense of the United States, except pursuant to the 
order to the officer to travel, and that clearly stipulated in para- 
graph 4 that there was to be no expense to the United States in 
connection with the order. Accordingly, the officer’s dependents 
were not entitled to transportation at Government expense. 3 
Comp. Gen., 25. The travel performed by the wife of the officer 
was from Philadelphia, Pa., to Seattle, Wash., at a total expense to 
the Government of $150.59, which is now due the Government, in so 
far as records of this office disclose. 

The other case involves an amount paid by a Navy disbursing 
officer for transportation furnished the wife and son of Ensign 
Frank R. Brooks under orders dated November 28, 1921, detaching 
him from duty on board the receiving ship at New York and 
directing him to proceed to his home, Muncie, Ind., to await orders. 
The same order revoked his temporary appointment as an officer of 
the Navy, effective December 31, 1921. The controlling statute 
above cited provides for transportation of dependents of officers 
ordered to change stations. An officer’s home is not a station within 
the meaning of the statute and the transportation of the dependents 
in this case was unauthorized. 27 Comp. Dec., 61, 391. The travel 
performed was from Boston, Mass., to Muncie, Ind., at a total ex- 
pense to the Government of $47.61, which is now due the Govern- 
ment in so far as records of this office disclose. It is noted that 
even had the transportation been otherwise proper, there does not 
appear what authority there existed for payment of transportation 
from Boston to New York, the latter place being the officer’s last 
duty station. 

The Navy disbursing officer was requested in each of these cases 
to advise whether any request for refund had been made and, if 
not, the reason therefor. In reply the disbursing officer, Bureau of 
Supplies and Accounts, Navy Department, in the case of Ensign 
Brooks, stated as follows: 


In making payment for the services called for on above requests it was 
not necessary to know whether or not collections had been made, as the 
carriers concerned were entitled to receive prompt payment for the services 
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they furnished, in accordance with the language of the requests concerned, 
without regard to any other consideration. 

This information was, therefore, not sought, and it is not known whether 
the collection mentioned in reference has been made. 


A similar letter was received in the case of Lieutenant Brewer. 

This submission indicates, first, a carelessness on the part of the 
officers of the Navy responsible for the issuance of transportation 
requests in properly determining the legal right of the person seek- 
ing transportation; and second, an attitude of unconcern on the part 
of disbursing officers of the Navy Department in affording any as- 
sistance with respect to the collection of the indebtedness to the Gov- 
ernment. 

The payments were made by a Navy disbursing officer prior to 
January 1, 1923, effective date of General Regulations No. 13, direct- 
ing discontinuance of payments by disbursing officers to carriers for 
transportation service and providing for direct settlement by this 
office. The disbursing officer was at that time authorized to make 
payments to carriers, but based only on a transportation request 
regular on its face and in proper form. The right of the carrier to 
payment based upon the transportation request does not, however, 
relieve a disbursing officer for payments determined to have been 
illegal. Under the system of governmental accounting in force, the 
person making the disbursement must be held accountable for the 
illegal payment. The error of the officer issuing the request is a 
matter for administrative action looking to correction of an intoler- 
ble situation, but the liquidation of indebtedness to the Government 
as a result of the illegal payment is directly a responsibility of the 
disbursing officer under his bond. 

Accordingly, amounts of all unlawful payments of transportation 
made by Navy disbursing officers prior to January 1, 1923, also those 
made subsequent to that date, through error or disregard of General 
Regulations No. 13, will be charged against the disbursing officer 
making the payment, to be treated as any other disallowances. A 
charge will also be raised against the one on whose account there was 
received the unlawful transportation for collection as in other cases. 


NAVY PAY—ACTIVE DUTY BY RETIRED OFFICERS, 


Active duty performed after June 30, 1922, by retired officers of the Navy does 
not entitle such officers to advancement in rank or pay periods, or to 
longevity increase, in computing their retired pay. 

All active duty performed after retirement may be counted by officers of the 
Navy in the computation of their active duty pay. 

Comptroller General McCarl to the Secretary of the Navy, December 10, 1923: 

I have your letter of November 15, 1923, submitting a proposed 


change in Section H of Instructions for Carrying into Effect the 
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Joint Service Pay Bill, act 10 June, 1922, with request for an ex- 
pression of view whether the change, in so far as it affects disburse- 
ments, is in accordance with law. 

The proposed change is a substitution for the last sentence in sub- 
paragraph (m) on page H2. 

Subparagraph (m) now reads: 

Section 17 also provides that “ Active duty performed after June 30, 1922, by 
an officer on the retired list * * * shall not entitle such officer to pro- 
motion.” This provision prevents any retired officer from advancing perma- 
nently to any higher rank on account of active duty performed subsequent to 


30 June, 1922, and also from including any such period of active duty in his 
service for purposes of computing longevity pay. 


The substitution proposed reads as follows: 


This provision prevents any retired officer from advancing permanently to 
any higher rank on account of active duty performed subsequent to 30 June, 
1922, but an officer retired prior to July 1, 1922, who performs active duty 
after retirement, is entitled to longevity pay computed in accordance with the 
laws in force prior to the act of 10 June, 1922, for such active duty after re- 
tirement in determining his retired pay after release from active duty. 

An officer retired subsequent to June 30, 1922, who performs active duty 
after retirement, is entitled to longevity pay, computed at the rate of 5 per 
cent for each period of three years service, on the base or period pay of the 
grade in which serving at time of retirement, not to exceed a total of 50%. 
Such an officer, however, is not entitled to advancement from one base or 
period pay to another by reason of active duty performed after retirement. 


The act of May 13, 1908, 35 Stat., 128, which set up specific rates 
of pay for commissioned officers of the Navy, operated to destroy the 
assimilation which section 13 of the act of March 3, 1899, 30 Stat., 
1007, had established with the pay and allowances of officers of cor- 
responding rank in the Army. 

The act of May 13, 1908, contained this provision: 


The pay of all commissioned, warrant, and appointed officers * * * of the 
Navy now on the retired list shall be based on the pay, as herein provided for, 
of commissioned, warrant, and appointed officer * * * of corresponding 
rank and service on the active list; and all pay herein provided shall remain 
in force until changed by act of Congress. Nothing herein shall be construted 
so as to reduce the pay or allowances now authorized by law for any commis- 
sioned, warrant, or appointed officer * * * of the * * * retired lists of 
the Navy * * *, 


It is well established that officers of the Navy under laws in effect 
prior to the passage of the act of March 3, 1899, were not entitled 
to count the time on the retired list in computing longevity pay, and 
that, while the act of March 3, 1899, assimilated the pay of com- 
missioned officers of the Navy to the pay and allowances of officers 
of the Army of corresponding rank, the fact that laws governing the 
Army were interpreted as authorizing retired officers of the Army 
to count service subsequent to retirement for longevity increase in 
pay. United States v. Tyler, 105 U. S., 244, did not by the assimila- 
tion provision of the act of March 3, 1899, extend to retired officers 
of the Navy the right to count similar service in the Navy. Hannum 
v. United States, 43 Ct. Cl., 323; 15 Comp. Dec., 767; Faust v. United 
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States, 42 Ct. Cl., 94; Sears v. United States, 46 id., 105; Fulmer v. 
United States, 32 id., 112; Thornley v. United States, 113 U. S., 310; 
18 Ct. CL, 111; 17 Opin. Atty. Gen., 495; 18 id., 96. See, also in this 
connection, Sec. 1591, R. S.; and act of March 3, 1882, 22 Stat., 286. 

While several acts have been enacted since 1899 relating to active 
pay and allowances to be allowed retired officers of the Navy when 
assigned to active duty, only one act has been enacted subsequent to 
that year affecting the retired pay of officers of the Navy by reason 
of active service subsequent to retirement. This was the act of 
July 1, 1918, 40 Stat., 717, and applied only to retired officers ordered 
to active duty during the existence of war or national emergency and 
who were authorized to be permanently promoted on the retired 
list. See 26 Comp. Dec., 409. This provision of the act of July 1, 
1918, was repealed effective July 1, 1922, by section 17 of the act of 
June 10, 1922, 42 Stat., 632. 

The act of June 10, 1922, 42 Stat., 626, 627, 632, contains the fol- 
lowing provisions: 

Every officer paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his period for each three years 
of service up to thirty years: * * * Nothing contained in the first sentence 
of section 17 or in any other section of this Act shall authorize an increase in 
the pay of officers or warrant officers on the retired list on June 30, 1922. 

For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal 
appointment * * *. For officers in the service on June 30, 1922, there 
shall be included in the computation all service which is now counted in 
computing longevity pay, * * *. ; 

Sec. 17. That on and after July 1, 1922, retired officers * * * shall have 
their retired pay * * * computed as now authorized by law on the basis 
of pay provided in this Act: Provided, That nothing contained in this Act 
shall operate to reduce the present pay of officers * * * now on the re- 


tired list or officers * * * in an equivalent status of any of the services 
mentioned in the title of this Act. Active duty performed after June 30, 1922 


mms 


by an officer on the retired list or its equivalent shall not entitle such officer 
to promotion: * * *. Retired officers of the Army, Navy, Marine Corps, 
Coast Guard, and Coast and Geodetic Survey below the grade of brigadier 
general or commodore * * * of those services, shall, when on active duty, 
receive full pay and allowances. 


While the act of May 12, 1917, 40 Stat., 48, granted to retired 
officers of the Army the right to increase in retired pay by reason of 
active service performed subsequent to date of retirement that en- 
actment does not under the provision of section 1 of the act of 
June 10, 1922, relative to computation of service for officers in the 
service on June 30, 1922, confer the benefits of the act of May 12, 
1917, on retired officers of the Navy. 

The provision of the act of June 10, 1922, “ for officers in the 
service on June 30, 1922, there shall be included in the computation 
all service which is now counted in computing longevity pay,” re- 
fers primarily to the provision of section 11 of the act of May 18, 
1920, 41 Stat. 603: 
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That hereafter longevity pay for oflicers in the Army, Navy, 
Marine Corps, Coast Guard, Public Health Service, and Coast and Geodetic 
Survey shall be based on the total of all service in any or all of said services. 


What shall constitute “the total of all service” in any one of said 
services is controlled by the laws relative to that branch in which 
the service’ was rendered; that is, an officer of the Navy is entitled 
to count only such former Army service as could be counted by 
an officer of the Army. The fact that by reason of special legisla- 
tion the officer of the Army may count certain service does not under 
the act give a Navy officer a right to count similar naval service 
when no such special legislation has been enacted for the Navy. 
The quoted provision of the act of June 10, 1922, was not intended 
as an enlargement of previous authorization in the matter of count- 
ing service, its intent being to prevent curtailment of those au- 
thorizations. See, in this connection, 27 Comp. Dec., 549; 1 Comp. 
Gen., 246, 531; 2 id., 271, 516, 

As the provision as to officers in the service on June 30, 1922, 
confers no new right on retired officers of the Navy in the matter 
of credit for active service subsequent to retirement for increase 
in retired pay the provision in that act as to “ officers appointed on 
and after July 1, 1922,” is not susceptible of a construction placing 
such officers, subsequently retired, on a different footing from the 
officer on the retired list on June 30, 1922. 

For reasons above stated, the proposed first substitute paragraph 
is disapproved. 

As the proposed second substitute paragraph is also evidently in- 
tended to refer to retired pay it also is disapproved. 

It appears that paragraph (g) of section H, treats of the pay of 
retired officers when on active duty under call. It is suggested, 
however, for clarity that subparagraph (m), page H2, be amended 
to read 





Section 17 also provides that “ Active duty performed after June 30, 1922; 
by an officer on the retired list * * * shall not entitle such officer to 
promotion.” No retired officer may be advanced permanently to any higher 
rank on account of active duty performed subsequent to 30 June, 1922, or 
have any such period of active duty included in his service for purpose of com- 
puting inactive duty pay. ; 


and that there be added to paragraph (g) of section H the following: 
Retired officers are entitled to a longevity credit for all active service since 


retirement in computing their active duty pay. 3 Comp. Gen., 216, October 
16, 1923. 


TRANSPORTATION OF BAGGAGE AND AUTOMOBILE OF CIVILIAN 
EMPLOYEES OF QUARTERMASTER CORPS. 


An automobile may be shipped by a civilian employee of the Quartermaster 
Corps of the Army as part of the authorized allowance of baggage on a 
permanent change of station; any excess over the maximum allowance 
must be borne by the employee. 


879° —24 —25 
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Decision by Comptroller General McCarl, December 10, 1923: 

Charles F. Fitzgerald, draftsman, Quartermaster Corps, Noveim- 
ber 17, 1923, requested review of settlement No. W-906470, dated 
May 24, 1923, disallowing his claim for $17.50 as reimbursement in 
a sum equal to what it would have cost the United States to have 
transported November 5, 1922, his automobile weighing 1,800 
pounds, from Cristobal to Balboa, Canal Zone, incidental to his per- 
manent change of station under orders dated October 20, 1922, 
from Washington, D. C., to Balboa. The claim was disallowed 
on the ground that the travel orders did not authorize land trans- 
portation of the automobile at public expense, but only ocean trans- 
portation aboard an Army transport. 

The travel orders of October 20, 1922, issued from the office of 
the Quartermaster General to claimant read as follows: 


In connection with your transfer, effective this date, from the position of 
draftsman in the office of the Chief of Ordnance e to the position of draftsman 
at $2,400 per annum, plus an increase of $200 for foreign service, effective 
date of sailing, in the Quartermaster Corps. of the Army, Panama Canal De- 
partment, you are hereby directed to proceed to New York City, from which 
port you will sail by transport leaving the 26th inst. It is understood that you 
will travel to that city at your own expense (by automobile). 

The Quartermaster Corps will furnish the necessary transportation by Army 
transport from New York City to Panama, on which you will be subsided at 
Government expense. In lieu of subsistence the Finance Department will allow 
you a flat rate of $4.00 per diem while awaiting sailing of transport at New 
York City. 

The travel directed is necessary in the military service * * *. 


Claimant alleges that he drove his automobile to the port of em- 
barkation to insure its being shipped on the transport on which he 
sailed and that it was there delivered to the Army authorities for 
transportation to destination. The Quartermaster General, Novem- 
ber 2, 1923, reported that: 


In the issuance of the orders transferring Mr. Fitzgerald, it was understood 
that no transportation would be authorized for the transportation of his 
automobile to New York City, but the transportation of this vehicle by rail 
from Christobal to Balboa was considered as being an expense to be borne by 
the Government. 

Some misunderstanding on the part of the authorities within the Canal 
Zone caused Mr. Fitzgerald’s automobile to be shipped on commercial bill of 
lading from Cristobal to Balboa, Canal Zone, although coupled with the ship- 
ment of his household goods; he was entitled to have same shipped at Gov- 
ernment expense, provided the excess ($7.50) was paid by him prior to ship- 
ment, the total amount of his effects exceeding the allowance in that amount. 

In view of the fact that this transfer entitled Mr. Fitzgerald to an author- 
ized allowance of 3,500 pounds, it is recommended that settlement be made in 
the sum of $17.50, being that portion of said shipment of effects as did not 
exceed his allowance and being the amount expended by him to secure his 
automobile on its arrival in Balboa, by commercial bill of lading. 


Under paragraph 1136, Army Regulations, 1913-1917, as amended 
by changes No. 117, dated July 1, 1921, and the act of June 30, 1922, 
42 Stat., 716, making appropriations for the military and nonmili- 
tary activities of the War Department for the fiscal year 1923, a 
civilian employee of the War Department on a permanent change of 
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station is entitled to have his baggage, not exceeding 3,500 pounds, 
transported at public expense, 16 Comp. Dec., 173. See also 17 id., 
537, 997. Claimant paid $25 for the shipment of the automobile 
from Cristobal to Colon. His baggage, including the automobile, 
exceeded his baggage allowance and had the automobile been shipped 
on a Government bill of lading he would have been required to pay 
the United States in advance the sum of $7.50 as excess charges. 
He is entitled to reimbursement for that part of the’shipment as did 
not exceed his authorized allowance, amounting to $17.50, which is 
hereby certified due him. 


VETERANS’ BUREAU—PRIVATE MEDICAL TREATMENT OF BENE- 
FICIARIES. 

A retroactive disability compensation award entitles the beneficiary to reim- 
bursement for all medical treatment procured by him from and after the 
effective date of the award provided proper evidence be submitted estab- 
lishing the fact that he was at that time ignorant of his right to treatment 
by agencies of the Veterans’ Bureau, but in no event can reimbursement 


be made for any medical treatment procured prior to the effective date 
of the award. 


Decision by Comptroller General McCarl, December 10, 1923: 

The United States Veterans’ Bureau reported to this office August 
13, 1923, for direct settlement claim of Mrs. Frances Green, widow 
of George Green, former private, Students’ Army Training Corps, 
United States Army, for reimbursement of $268, expense of medi- 
cal treatment given her husband through private sources, incurred 
prior to his death. The claim was approved by the administrative 
office for $252.50. 

The widow has executed a voucher giving a detailed itemization 
of the expenses incurred, supported by receipted bills, which include 
fees for examinations, operations, and physician’s visits over a period 
from February, 1920, to November 2, 1921. 

The widow has made affidavit as follows: 


That she is the widow of George Green who was a Corporal in 8S. A. T. C., 
Fisk University. That he was receiving compensation under claim 594123. 
That he died May 7, 1922. 

That he did not make application for compensation until February 22, 
1921, at which time he was totally disabled. That previous to this date and 
after he had incurred doctor bills to the amount of $268 because he did not 
know that he was eligible to treatment under the Veterans’ Bureau. 

That after making his application for compensation he was hospitalized ; 
that his condition became so serious and death ensued so quickly that he 
was unable to make claim for refund of money expended. 


The United States Veterans’ Bureau has reported under date of 
November 24, 1923, as follows: 


An award of compensation was approved in favor of this claimant on No- 
vember 18, 1921, granting compensation at the rate of $9.00, effective September 
12, 1921. The award was later amended, granting an increase to $90.00 from 
November 1, 1921, to November 15, 1921, and $100.00, from November 16, 1921, 
to May 7, 1922, date of death. This award was based on a medical rating given 
this claimant on account of tubercular trouble incident to service. 
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The only basis for reimbursement for this medical treatment would 
be as a “ beneficiary ” of the United States Veterans’ Bureau, and the . 
status as “ beneficiary ” is established only by reason of the award of 
disability compensation made retroactively effective from September 
12, 1921. Decision of November 6, 1923, addressed to the Director 
of the United States Veterans’ Bureau, 3 Comp. Gen., 286, held as 
follows: 


The clear intent of Congress by these retroactive provisions was to place the 
veterans affected by the later statutory provisions on exactly the same basis 
from the date of their retroactive awards, as other veterans who had received 
such benefits. Under a strict construction of the law it does not appear that 
any express authorization has been given for reimbursement of medical treat- 
ment given in such retroactive periods between the effective date of an award 
and the date the rating was made; but in order to equalize the rights of such 
veterans to other veterans who have received the additional benefits of medical 
treatment and thereby fulfill the intent of Congress, it will be held by reason- 
able and necessary implication that an award of disability compensation retro- 
actively effective, carriers with it the right to reimbursement for expense of 
lawful and necessary medical and hospital treatment for the disabilities of 
service origin on which the awards were based from the effective date of the 
awards, where the beneficiary was ignorant of his rights to Governmental 
treatment. Such claims for reimbursement for retroactive medical treatment, 
supported by receipted bills from the physician or hospital rendering the serv- 
ice, and an affidavit from the claimant showing his ignorance of his rights tu 
Governmental treatment should be forwarded to this office for direct settlement 
with administrative reports and recommendation. There will be for consider- 
ation in these cases the reasonableness of the charge which should not be exor- 
bitant or in excess of the usual charge made under similar circumstances, re- 
specting which a showing should accompany the claim with administrative 
comment and recommendation. See, also, 27 Comp. Dec., 774. 


In the present case, therefore, no basis exists whatever for reim- 
bursement for medical treatment incurred prior to September 12, 
1921, éffective date of the compensation award. The itemization of 
the expenses and the accompanying receipted bills show that all of 
the various items making up the amount of the claim, except nine 
office calls at $2 each, September 12, 17, 23, 30, October 7, 13, 18, 26, 
and November 2, 1921, were incurred when the veteran was not a 
beneficiary of the Bureau and therefore not entitled to medical treat- 
ment at Government expense. 

Reimbursement of the $18 incurred on and after September 12, 
1921, is conditioned, under the rule laid down, on whether the veter- 
an was ignorant of his rights to treatment through Governmental 
agencies. It would appear that, except possibly in insanity cases, 
no person other than the veteran himself, unless supported by other 
evidence, can properly aver the veteran’s ignorance of the right to 
Governmental treatment. In the present case it also appears the 
widow states that her husband made application for disability com- 
pensation February 22, 1921, from which date it must be presumed 
he was cognizant of his rights to medical treatment, whereas the 
expense of $18 was incurred in September, October and November, 
1921. The ignorance of the veteran during that time of his right 
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to Governmental treatment has not been established sufficiently to 
authorize reimbursement. 


The claim in its entirety is disallowed. 


NAVY PAY—MEDALS, PINS AND BARS. 


An award of a good conduct medal to an enlisted man of the Navy from and 
after the date of discharge from an original enlistment, at a time when 
the regulations permitted such awards upon the termination of an orig- 
inal enlistment, was not an unauthorized award and payments made pur- 
suant thereto should not be disturbed. 

An award of a good conduct pin upon the expiration of a two-year enlistment 
at a time when the regulations permitted such award only upon expiration 
of a four-year enlistment was unauthorized and no pay for such pin may 
be allowed. 


Decision by Comptroller General McCarl, December 10, 1923: 

There is before this office for decision the claim of Mortimer 
Gayle Stambaugh, chief water tender, United States Navy, for pay 
for a good conduct pin on an award of June 4, 1921, for period from 
June 6, 1921, to June 30, 1922, including honorable discharge gratu- 
ity based thereon; and the further questions whether the good con- 
duct medal awarded to said claimant on discharge of July 1, 1913, 
from an original enlistment by reason of its expiration, was an 
illegal award, and, if so, whether he should retain pay received for 
the medal so awarded prior to June 13, 1923, date of a decision, ap- 
parently overruling in this respect the decision of February 17, 1916, 
76 MS. Comp. Dec., 710, under which an award on a discharge from 
an original enlistment by reason of its expiration in accord with 
regulations in effect at the time of the discharge was held a valid 
award for good conduct medal pay purposes. 

The record of claimant is stated as follows: 

July 2, 1909, enlisted in Navy for four years; discharged July 1, 1913, by rea- 
son of expiration of enlistment; medal awarded. 

September 24, 1913, reenlisted; discharged July 6, 1917. 

July 7, 1917, reenlisted for four years; changed to duration of war enlist- 
ment; discharged August 11, 1919. 

August 12, 1919, reenlisted for two years; discharged by reason of expira- 


tion (within 3 months) June 4, 1921; pin awarded. 
June 6, 1921, reenlisted. 


Prior to the act of May 13, 1908, the pay of enlisted men of the 
Navy for good conduct medals was fixed by the President by Execu- 
tive orders at 75 cents per month for each medal “ awarded,” the 
date of the award to be the “ date of the holder’s discharge by reason 
of the expiration of the enlistment for which the medal, pin, or bar 
was given,” and the “ allowance of seventy-five cents per month to be 
reckoned from said date of award.” Executive order of September 
4, 1902, G. O. 108, September 11, 1902; éd., September 5, 1904, G. O. 
168, September 9, 1904. 
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By the act of May 13, 1908, 35 Stat., 128, the Congress increased 
said existing pay 10 per centum and provided that it should so re- 
main until changed by subsequent acts of Congress. 

As the Executive orders only limited the discharge for date of 
award purposes to a discharge “ by reason of the expiration of the 
enlistment,” and omitted to specify whether the particular enlist- 
ment from which discharged for said cause should be an original 
enlistment, a reenlistment, or a four-year term one, the question of 
the class or classes of enlistment for which a discharge by reason 
of expiration could be properly issued for which an award should 
be made to date from was left an open one, and therefore one which 
has both before and after the act of May 13, 1908, been covered by 
regulation. 

This being the situation, the Comptroller of the Treasury in the 
decision of February 17, 1916, held that awards made to men for 
discharges from original enlistments on account of their expiration 
occurring while the particular regulations in effect authorized 
awards upon such discharges were not unauthorized awards not 
being in conflict with the Executive order provisions on the subject 
as in effect enacted into law by the act of May 13, 1908. 

This decision is not in conflict with that of June 13, 1923, being 
distinguished therefrom in that the decision of 1916 as above was 
confined to original discharges by reason of expiration of enlist- 
ment, while in the case considered in the decision of June 13, 1923, 
there was not such a discharge, but, on the other hand, no discharge 
by reason of expiration of enlistment, either original or reenlistment, 
the particular enlistment in question being a reenlistment entered 
into on June 16, 1916, for a 4-year term, and terminated on August 
4, 1919, by a transfer to the Fleet Naval Reserve as after 20 years’ 
service. The question of whether an award on a discharge from an 
enlistment by reason of its expiration, original or reenlistment, was 
a valid award if in accord with regulations in effect at time of dis- 
charge, was not involved in the decision of June 13, 1923, and that 
decision is not therefore in conflict with that of February 17, 1916. 

The award to Chief Water Tender Stambaugh on discharge of 
July 1, 1913, from an original enlistment by reason of its expiration, 
in accord with the Executive orders as legalized by act of May 13, 
1908, and with regulations in effect at the time of the discharge, was 
not an unauthorized award for good conduct medal purposes and 
payments otherwise correctly made therefor should not be disturbed. 
See, also, 23 Comp. Dec., 347. 

On August 12, 1919, the Congress had by the legislation of July 
11, 1919, 41 Stat., 134, authorized enlistments for two-year terms, 
and the discharge of Stambaugh from his reenlistment of August 12, 
1919, for two years, by reason of its expiration (within the 3 months’ 
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period), was a legal discharge for which by regulation an award 
to date from might have been authorized as within the Executive 
orders provision as to discharges “by reason of the expiration of 
the enlistment.” The regulations in effect, however, at the time of 
the discharge from said two-year reenlistment June 4, 1921, confined 
their authorization for clasps or pins for reenlistments served to 
their expiration to four-year reenlistments, and provisions to the 
contrary in the Bureau of Navigation Manual (art. B-7400) have 
been held ineffective. See 2 Comp. Gen., 787. 

Accordingly, the award of the pin as of discharge of June 4, 
1921, was unauthorized and the claim for pay based thereon, in- 
cluding that for the honorable discharge gratuity, should be dis- 
allowed. 


POSTAL MONEY ORDERS—FORGED INDORSEMENTS. 


The United States is not an absolute insurer for the safe transportation of 
money through the agency of the money-order system and will not reim- 
burse the remitter when a money order is cashed by the postal authorities 
on a forged indorsement, which the negligence of the remittor, in incor- 
rectly addressing the envelope in which mailed, made possible. 


Comptroller General McCarl to the Postmaster General, December 11, 1923: 

There has been received your letter dated May 18, 1923, relative to 
the alleged improper payment of money order No. 5937 for $55, re- 
mitted by Jim Hennessee from Palmer, Tenn., drawn in favor of 
George Hennessee, Spokane, Wash., and recommending that the 
postmaster and paying clerk at Spokane, Wash., should be relieved 
from liability and that the Post Office Department assume the loss, 
repaying to the remittor the amount of the money order. 

The money order drawn and remitted as stated above and pur- 
porting to bear an indorsement by the payee to C. C. Schorzman 
was paid by L. M. Lisco, money-order clerk in the Spokane office, 
who, it is asserted, complied with all the requirements of the postal 
regulations as to identification of the indorsee. Investigation by 
your department shows that Schorzman was associated in business 
with a person, George Hennessey, and it is assumed the money 
order when transmitted was delivered at the office of the firm and 
that the indorsement of the money order was made accordingly. 
Sufficient evidence of forgery could not be obtained to secure indict- 
ment by the grand jury. Schorzman recognized his responsibility 
to refund the improper payment and repaid the sum of $20, but 
subsequently claimed the bankrupt act and has refused to pay any 
further amount on the claim. 

The report of the inspector who investigated the details of the 
transaction contains the information that: 


The true George Hennessee was living on a rural route from Cheney, 
Wash,, at the time the order was cashed at Spokane, Wash, The order was 
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sent in an ordinary letter by Jim Hennessee, brother of the true payee, ad- 
dressed “ George Hennessee, Spokane, Wash.” The post office directory has 
no address for any person by the name of George Hennessee, but it did have 
the address of George Hennessey, in the Rookery Bldg. The letter in the 
usual course of business at the Spokane post office would have been given 
directory service. 


Section 4027 of the Revised Statutes contains the specific author- 
ity for establishment of the money order system for the purpose— 


To promote public convenience, and to secure greater security in the 
transfer of money through the mail, the Postmaster-Gerneral may establish 
and maintain, under such rules and regulations as he may deem expedient, a 
uniform money-order system, at all suitable post-oflices, which shall be desig- 
nated as “ money-order offices.” 


That which promotes the public convenience and provides for the 
transfer of money by mail is undoubtedly a proper exercise of 
the power conferred upon Congress by the Constitution to estab- 
lish post offices and post roads. Const., Art. I, Sec. 8. 

In the case of Bolognesi v. The United States, 189 Fed. Rep., 
336, the court said: 


In the establishment and operation of the money order system the govern- 
ment exercises a governmental power for the public benefit. It serves the 
public by furnishing a safe and cheap method for transmitting small sums of 
money. It carries on the system not for gain, but to supply a public need. 
It does not engage in business, but stands in its position of sovereignty. Con- 
sequently the principles which govern commercial transactions between indi- 
viduals have little application in this case and the cases are not in point 
which hold that “if it [the government] comes down from its position of 
sovereignty and enters the domain of commerce it subjects itself to the same 
laws which govern individuals there.” Cooke v. United States, 91 U. 8S. 396, 
23 L. Ed. 237. 

It follows as a corollary to the conclusion that the government in issuing 
money orders exercises a governmencal function and does not engage in a 
commercial transaction that money orders are not negotiable instruments sub- 
ject to the defenses permitted by the law merchant to bona fide holders for 
value. They stand in marked contrast to notes or similar obligations which 
the government might issue to obtain money for its own use and upon which 
it might incur all the responsibilities of a private person. 


Section 1151, Postal Regulations, reads: 


After an order has once been paid at a money-order office, by whomsoever 
presented, the department will not consider any further claim therefor, but 
in case of wrong payment it will endeavor to recover the amount for the owner, 
provided such wrong payment did not result from the fault of the remitter, 
payee, or indorsee. 


With respect to certain of the Postal Regulations of which section 
1151, then No. 1009, was one, the court in the Bolognesi case said: 


In view of these regulations which have been made in accordance with 
acts of Congress it is apparent that no such unconditional promise of payment 
and freedom of circulation attach to money orders as to make them negotiable 
instruments. 

The conclusion that money orders are not negotiable instruments is also 
to be reached upon authority. In United States v. Stockgrowers’ Natl. Bank 
(C. C.) 30 Fed. 912, 914, Mr. Justice Brewer, then Circuit Judge, said: 

“It is undoubtedly true, as settled by the case of Cooke v. United States, 91 
U. S. 889 [23 L. Ed. 237] that when the Government descends from its 
position as soverign and deals in commercial paper, it subjects itself to the 
ordinary rules controlling commercial paper the same as any individual. But 
these post office money orders are not commercial paper; they are orders 
drawn by one postmaster upon another, payable to a particular person named in 
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the order itself, unknown save as to the particular parties to the transaction— 
the two postmasters and the party who obtains them—so that the protection 
which the rules applicable to negotiable paper would lay around many trans- 
actions do not avail the defendant in this case.” 

The money order clerk at the Spokane office complied with the 
requirements of the postal regulations. He used such caution as 
would a reasonable, prudent man to properly identify the person 
presenting the order for payment. The United States is not an 
absolute insurer for the safe transmission of money through the 
agency of the money order system but for the convenience of its 
citizens affords to them the safety, economy and expedition attained 
by the postal service of the country. 

Upon the facts as disclosed by the investigation, apparently the 
negligence of the remittor in not properly addressing the letter con- 
taining the money order, enabled the perpetrating of a fraud and the 
Government can not be made to bear the resulting burden. 

The amount of $20 collected by the Government from the endorsee 
of the money order will be returned to the remittor. With respect 
to the balance of $35, there is no authority for charging the United 
States and payment thereof is unauthorized. 


PURCHASES FROM CONTINGENT FUNDS—INTERIOR DEPARTMENT. 


The approval by the Secretary of the Interior of a schedule of orders, au- 
thorizing the chief clerk to sign the individual orders, is not a “ written 
order” by the head of the department within the purview of section 3683, 
Revised Statutes, and is not sufficient to authorize purchases from the 
contingent funds of the Interior Department. 

The Secretary of the Interior may designate the chief clerk of that department 
to sign orders for purchases from other than the contingent appropria- 
tions contemplated by section 3683, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Interior, December 12, 
23: 

I have your letter of November 21, 1923, requesting decision as 
to whether purchase orders prepared in the Interior Department, 
Division of Supplies, may be signed by the chief clerk, Department 
of Interior, under the following conditions: 


* * * jt is proposed, with your approval, to have the purchase orders 
herein described prepared each day by the Division of Supplies and submitted 
with a covering list thereof, on which will be identified by number each pur- 
chase order accompanying the list, which covering list will be approved by the 
Secretary or one of the Assistant Secretaries, the individual purchase orders 
listed thereon to be thereafter signed by the chief clerk of the department. 
The list to be approved by the Secretary or one of the Assistant Secretaries 
will contain a statement as follows: 

The articles described in the following-numbered purchase orders submitted 
to me with this list, which orders the chief clerk of the department is au- 
thorized to sign, are deemed necessary and proper to carry on the business of 
the department, its bureaus, or offices, and I hereby direct that they be pro- 
cured, due regard being had for the provisions of sections 3709 and 38744, 
United States Revised Statutes. 
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Section 3683, Revised Statutes, provides: 


No part of the contingent fund appropriated to any Department, Bureau, or 
office, shall De applied to the purchase of any articles except such as the 
head of the Department shall deem necessary and proper to carry on the 
business of the Department, Bureau, or office, and shall, by written order, 
direct to be procured. 

Obviously, the approval of a schedule of orders is not a “ written 
order ” by the head of the Department, as required by section 3683, 
Revised Statutes, and that plan of making purchases from “ the 
contingent fund appropriated to any Department” can not be 
approved. 1 Comp. Dec., 370; 2 id., 1; 12 id., 475; 17 id., 1016; 
18 éd., 531. 

No reason appears why the chief clerk may not be designated to 
sign the orders for purchases from other than the contingent ap- 
priations contemplated by sections 3683, Revised Statutes. 2 Comp. 
Dec., 42, 436; 5 id., 7; 12 td., 631; 17 éd., 315; 21 id., 689. 


FOREIGN TAXES ON TRANSPORTATION. 


The tax imposed by a foreign government is a proper charge in connection 
with transportation furnished an officer of the United States on official 
travel. 


Comptroller General McCarl to the Secretary of the Interior, December 13, 
1923: 
This office is in receipt, per your indorsement of November 26, 


1923, of a request for decision upon a question presented to you by 
the Governor of Alaska, November 16, 1923, as to the payment of 
war tax in connection with transportation furnished the governor 
traveling on official business over the Canadian Pacific Railway 
from Vancouver, B. C., to Chicago, upon Government requests for 
transportation. 

This transportation having been furnished by a foreign line, the 
war tax, it appears, was properly collected by said road from the 
passenger on account of the tax chargeable by the foreign Govern- 
ment, and therefore is a proper charge in connection with the trans- 
portation furnished. This case is different from the war tax col- 
lected by railway lines in the United States. 





DUPLICATE CONSULAR DRAFTS—LAPSED APPROPRIATIONS. 


Settlement in favor of the payee of a consular draft, based on a duplicate draft, 
may not be authorized while the original draft is outstanding in the 
absence of a bond of indemnity to secure the Government against the pre- 
sentation of the original draft for payment. 

Requisitions for disbursing funds against lapsed appropriations to meet pay- 
ment of consular drafts may not be honored as such; the drafts payable 
from lapsed appropriations should be forwarded to the General Accounting 
Office for direct settlement accompanied by administrative report and 
recommendation. 
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Comptroller General McCarl to the Secretary of State, December 15, 1923: 

There is before this office for decision whether an amount may be 
restored from the surplus fund to honor duplicate consular draft No. 

92, dated May 31, 1920, for $940, to cover expenditures allowed under 
appropriation, “Contingent expenses foreign missions, 1920,” and 
duplicate of consular draft No. 118, dated December 2, 1920, for 
$470, to cover expenditures allowed under appropriation, “ Contin- 
gent expenses foreign missions, 1921,” drawn by George T. Summer- 
lin, chargé d’affaires, Mexico City, Mexico, both in favor of Lazard 
Freres. The amounts of $7,156.66 of the 1920 appropriation and 
$179,995.01 of the 1921 appropriation have lapsed and been carried 
to the surplus fund. 

It appears that the original drafts issued in 1920, never presented 
for payment, presumably have been lost and are now outstanding. 
Upon notice of nonreceipt of the proceeds of the original drafts by 
the payee, Lazard Freres, you instructed the consular officer who 
drew the original drafts to issue duplicates thereof to replace those 
lost. The duplicate drafts were forwarded to this office by the Secre- 
tary of State with requisitions for disbursing funds to cover the 
amounts thereof, under date of October 24, 1923. 

The requisitions for disbursing funds against the lapsed appro- 
priations may not be honored as such. I would request that here- 
after, in lieu of requisitions for disbursing funds against lapsed 
appropriations, there be forwarded to this office for direct settlement 
the consular drafts with administrative report and recommendation. 

Settlement in favor of the payee, based on duplicate drafts, may 
not be authorized while the original drafts are outstanding and no 
evidence submitted as to the present ownership, in the absence of a 
bond of indemnity as security against an obligation of the Govern- 
ment in the event the original drafts are presented for payment. In 
this respect the drafts are analogous to lost Government checks where 
claim is filed for the proceeds under section 3647, Revised Statutes. 
An affidavit of loss and bond of indemnity complying with the 
regulations and instructions governing duplicate checks, will be re- 
quired. See Treasury Department Circular No. 327, dated August 
15, 1923. The sufficiency of the affidavit of loss and bond of in- 
demnity will be passed upon by the General Accounting Office after 
administrative examination and recommendation by the State De- 
partment; but submission to the Secretary of the Treasury for his 
approval as in cases of lost Government checks appears unnecessary. 

In the present matter there should be furnished this office an 
affidavit of loss, and bond of indemnity with administrative report 
and recommendation, so that this office may proceed to examination 
and determination of the rights of the claimant. 

Ser, also, decisions of September 7, 1923, unpublished, and October 
29, 1923, 3 Comp. Gen., 269. 
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RELIEF OF DESTITUTE SEAMEN—STATE SCHOOL SHIPS. 


The working crew employed for the purpose of navigating and operating 
school ships maintained by State authority for the purpose of training 
and equipping men for merchant seamen occupations, are seamen within 
the purview of section 4612, Revised Statutes, and entitled to relief as des- 
titute American seamen in otherwise proper cases. 

Cadets and their instructors, not members of the working crew of State 
school ships, are not seamen within the meaning of section 4612, Revised 
Statutes, and are not entitled to relief at the expense of the United States 
under the laws relating to destitute American seamen in foreign countries. 


Comptroller General McCarl to the Secretary of State, December 15, 1923: 


I have your letter of November 30, 1923, requesting decision 
whether seamen and cadets on school ships operated by State au- 
thorities have any status as destitute American seamen within the 
meaning of the statutes providing for their relief. 

It is understood that these school ships are for the purpose of 
training boys and young men in the various branches of seaman- 
ship and science of navigation. 

Title LIII of the Revised Statutes deals with “ merchant seamen ” 
and chapter 5 provides for “ protection and relief.” Section 4612 
under this same title provides as follows: 


In the construction of this Title, every person having the command of any 
vessel belonging to any citizen of the United States shall be deemed to be 
the “master” thereof; and every person (apprentices excepted) who shall 
be employed or engaged to serve in any capacity on board the same shall be 
deemed and taken to be a “seaman”; and the term “vessel” shall be under- 
stood to comprehend every description of vessel navigating on any sea or 
channel, lake or river, to which the provisions of this Title may be applicable, 
and the term “owner” shall be taken and understood to comprehend all the 
several persons, if more than one, to whom the vessel shall belong. 

The relief provision of the statutes relating to destitute American 
seamen was intended to include merchant seamen of the United 
States asa class. The statutory definition of “ vessel ” is sufficiently 
broad to include school ships maintained by State authority for the 
purpose of training and equipping men for merchant seamen occu- 
pations, and the working crew of such vessels employed for the pur- 
pose of navigating and operating the vessels, as distinguished from 
the boys or men in training and their instructors, fall clearly within 
the benefits of the statutes. 

Cadets and their instructors not members of the working crew are 
not “ seamen ” and therefore not entitled to relief at the expense of 
the Government under the provision relating to destitute seamen 
abroad. 


DEPARTMENT OF COMMERCE—LEASES. 


The Secretary of Commerce has authority to designate an officer of a particular 
service of the Department of Commerce to procure and lease premises for 
the use of another service of that department, the appropriation to be 


charged being the one for the service for which the premises are engaged 
and used. 
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Comptroller General McCarl to the Secretary of Commerce, December 15, 
1923: 


I have your letter of November 23, 1923, requesting decision 
whether rental under a lease executed on behalf of the Department 
of Commerce by its commercial attaché at London, for office space 
to be used exclusively by its trade commissioner assigned to that 
place, properly may be paid under the appropriation for “ Promot- 
ing commerce, Europe and other areas,” 42 Stat., 1112, it being sub- 
mitted that better terms may be secured through the execution of the 
lease by the commercial attaché because he “is listed on the For- 
eign Office Diplomatic Register whereas the trade commissioner is 
not.” 

The appropriation for “Commercial attachés,” 42 Stat., 1112, 
provides, in part: 

* * * For commercial attachés, * * * and for the compensation of 
a clerk or clerks for each commercial attaché * * * traveling and sub- 
sistence expenses of officers, for necessary janitor and messenger service, rent 
outside of the District of Columbia, purchase of reports, books of reference, 


and periodicals, travel to and from the United States, and all other necessary 
expenses not included in the foregoing; * * *. 


The appropriation for “ Promoting commerce in Europe and 
other areas,” 42 Stat., 1112, provides, in part: 


Promoting commerce, Europe and other areas: For all necessary expenses, 
including investigations in Europe and other areas, purchase of documents, 
plans, specifications, manuscripts, and all other publications for the promo- 
tion of the commercial interests of the United States, rent outside the District 
of Columbia, to further promote and develop the foreign and domestic com- 
merce of the United States, $379,100, to be expended under the direction of 
the Secretary of Commerce: Provided, That not more than $25,000 of the 
foregoing sum may be used for personal services in Washington, District of 
Columbia: Provided further, That not more than four trade commissioners 
employed under this appropriation may be recalled from their foreign posts 
and assigned to duty in the Department of Commerce. 


The commercial attachés, accredited through the State Depart- 
ment, and whose expenses are provided for under the appropriation 
for “Commercial attachés,” are the higher ranking officers. It does 
not appear what supervision the commercial attachés exercise over 
the work and personnel of the trade commissioners whose expenses 
are provided for under the appropriations for “Promoting com- 
merce ”; however, it is understood that in certain instances the trade 
commissioners occupy space, etc., in the regularly established offices 
of the commercial attachés. Decision of November 22, 1923, 27 
MS. Comp, Gen., 1021. 

The Secretary of Commerce has authority to act for all the serv- 
ices under him, and nothing appears as to why, as an administrative 
matter, he may not designate an officer of a particular service to pro- 
cure and lease premises for the uses of the other services, the proper 
appropriation to be charged, to wit, the appropriation for the par- 
ticular service for which the leasing is made. 
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This office expresses no opinion as to the propriety of the reasons 
advanced by the submission for having the lease made by the officer 
suggested. 

In answer to the question of the submission, you are advised 
that the designating of an officer of a particular service to procure 
and lease premises for the uses of another service is authorized, the 
appropriation to be charged being the one for the service for which 
the premises are engaged and used. 


LEASES—FIRE-ALARM SYSTEMS. 


The installation of a fire-alarm system in a building leased by the Government 
is authorized from Government funds only in the event such systems can 
be installed in such manner that it may be removed upon the termination 
of the lease without destroying its usefulness as a fire-alarm system. 


Comptroller General McCarl to the Chairman, Commission in Charge of the 
State, War, and Navy Department Buildings, December 17, 1923: 


I have your letter of November 22, 1923, requesting decision 
whether the appropriation for the maintenance and operation of the 
building occupied under lease by the Interstate Commerce Com- 
mission is available for the installation of a fire-alarm system in the 
building, it being understood that the equipment will be removed 
ut the termination of occupancy of the building. 

The act of February 13, 1923, 42 Stat., 1240, transfers the respon- 
sibility for the care, maintenance, and protection of the building 
occupied by the Interstate Commerce Commission to the Superin- 
tendent of the State, War, and Navy Department Buildings and 
makes appropriation for fuel, lights, repairs, miscellaneous items, 
and printing. 

The building in question is occupied under lease, a copy of which 
accompanies your submission and which names the lessor as party 
of the first part and the Government as party of the second part 
and provides as follows: 


It is further covenanted and agreed by the party of the first part that all 
rights, powers, privileges, and authority concerning the said premises that 
shall be necessary or convenient to the proper and efficient use and occupancy 
hereof, as herein set forth, are hereby granted and conferred upon the party of 
the second part, its agents, employees, or assigns, including, as a part of the 
consideration of rental, the right and power to make alterations, to attach 
fixtures, and to erect partitions, additions, or structures, whenever such altera- 
tions, fixtures, partitions, additions, or structures shall be requisite to the 
efficient use of the said premises for the purposes herein named; provided, 
however, that if the party of the second part shall make any alterations or 
changes impairing the value of the said premises, the party of the second part 
shall, if so requested in writing by the party of the first part, before quitting 
and delivering up the same, as a part of the consideration of rental, restore 
the premises to as good condition in respect to such alterations or changes as 
existed at the time of entering upon the same under this lease, reasonable 
and ordinary wear and tear, and damage by the elements of nature, or by cir- 
cumstances over which the party of the second part has no control, excepted. 

It is further mutually covenanted and agreed that all additions, fixtures, 
and structures placed in or upon, or attached to, the said premises, during the 
continuance of this lease, or any renewal hereof, by the party of the second 
part, shall remain the property of the party of the second part and may be 
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removed from the premises by the party of the second part at any time during 
the lease, or any renewal hereof, or within 30 days after the expiration hereof, 
and such improvements shall not be removed therefrom by the party of the 
first part, or its agents, within a period of 30 days next following the relin- 
quishment and vacation of the said premises by the party of the second part. 


‘The Government’s need of proper protection for its property and 
records may exist as well in a rented building as in a Government- 
owned building. The installation of a fire-alarm system in a rented 
building is dependent on whether upon termination of the tenancy 
it can be removed as property of the Government, conserving its 
character as a fire-alarm system. There would be no authority to 
install such a system if its removal would make it useless. Such a 
remova) would be a destruction of the property, and an installation 
that woald so result would not be authorized. If the installation 
can be made and removed preserving it as a fire-alarm system for 
use elsewhere, the installation is authorized. See decision of March 
17, 1923, 19 MS. Comp. Gen., 900. 


BURIAL EXPENSES—ARMY, ENLISTED MEN. 


The burial expenses, not exceeding $100, authorized by the act of June 25, 
1918, 40 Stat., 612, upon the death of enlisted men before discharge, are 
limited to reasonable and necessary expenses ordinarily incurred in con- 
nection with the burial of the average person, such as embalming, casket, 
boxing, undertaker’s fee, hearse, carriages in limited number, grave 
space and digging grave, and do not include the expenses incident to the 
holding of funeral or religious services over the remains. 


Decision by Comptroller General McCarl, December 17, 1923: 

Rosario Costanzo, by letter dated October 15, 1923, desires review 
of the settlement of claim No. M-635229-V, certificate No. 6210, 
dated August 24, 1923, wherein there was disallowed 257.50 lire of 
the amount claimed as expended by him for the burial of his son 
Peter Costanzo, a former member of Battery E, One hundred and 
ninth Field Artillery, United States Army, who died September 7, 
1918. 

The expenses claimed were enumerated as for work done in the 
cemetery of Capaci for the remains of his son Pietro—1,000 lire; 
transportation of remains from railroad to cemetery of Capaci, 
250 lire; to the parish priest for celebration of mass, 250 lire; and 
to the director of the musical band of Capaci for services rendered 
in accompanying remains from railroad to cemetery, 7.50 lire. The 
sum disallowed represents the last two items of music and religious 
services. 

Payment of burial expenses of members of the military under the 
circumstances disclosed is provided for by section 11 of the act of 
June 25, 1918, 40 Stat., 612, in amendment of section 301 of the act 
of October 6, 1917, 40 éd., 405, being, in part, as follows: 


If the death occur before discharge or resignation from service, the United 
States shall pay for burial expenses and the return of body to his home a sum 
not to exceed $100, as may be fixed by regulations, 
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On March 18, 1918, Regulation No. 16 was issued by the Director 
of the Bureau of War Risk Insurance, as follows: 

By virtue of the authority conferred in Sections 13 and 301 of the War Risk 
Insurance Act, the following regulation is issued relative to the payment of 
funeral expenses of persons who die while in military or naval service: 

If a person in the military or naval forces dies while in the service, the 
United States shall upon written application therefor, pay the reasonable 
funeral expenses (including the expenses of burial and the return of the body 
of the deceased to his home) in a sum not to exceed $100, irrespective of 
whether a right to compensation accrues under Article III. Only such ex- 
penses shall be included as are customary up to and including the actual burial 
or cremation of the body. Application for such expenses shall be made, on or 
in substantial conformity with blanks prescribed by the Bureau, by the person 
who incurred the expenses and should be accompanied by an itemized account 
and, whenever practicable, by receipted bills. The payments mace hereunder 
shall be supplemental to any payments made by the War Department or 
Navy Department from appropriations available to such departments for 
similar purposes. 


The act provides for and stipulates burial expenses while the 
regulations specify funeral expenses. Funeral service is the much 
broader term of the two as it may comprehend as well the obsequies 
that attend upon the interment, while burial relates more properly 
to the necessary preparation of and actual interment of a body. 
What constitutes proper expense of burial is not defined in either 
the act or the regulations, but the regulations have confined the ex- 
penses to such as are reasonable and customary. Further, the fact 
that the amount authorized is limited to $100, in relation to the 
specifications of “ burial expenses ” necessarily restricts the kind and 
character of the expenses that may be incurred. The regulations 
specify only that customary and reasonable funeral expenses shall 
be included in the application, which limits the expenses to those 
ordinarily incurred in connection with the burial of the average 
person. These have been held to include embalming, casket, boxing, 
undertaker’s fee, hearse, carriages in limited number, grave space, 
and digging of grave. 25 MS. Comp. Dec., 444. 

The holding of funeral services of some kind, while usual, yet com- 
prises a distinct feature from the preparation and burial, and really 
are expressive of the religious sentiment of relatives or friends, and 
not necessarily to be paid for. Apart from this aspect of the case, 
it can readily be seen that the character of the services varies ex- 
tremely and involves expenses not possible of a satisfactory deter- 
mination. 

In consequence, it must be held that only such expenses may be 
allowed as pertain to the actual preparation, transportation, and 
interment of the bodies of deceased members of the military forces 
and, therefore, as the items of expenditure claimed for celebration 
of mass and to the director of the musical band do not comprise 
proper expenses within the intent of the act as construed, the dis- 
allowance of 257.50 lire appears correct and is affirmed. 
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GRATUITIES—REENLISTMENT ALLOWANCE—ENLISTED MEN OF 
THE NAVY. 


The reenlistment allowance due under section 10, act of June 10, 1922, 42 Stat., 
630, upon a reenlistment in the Navy within three months of a discharge 
therefrom under honorable conditions, should be computed on the number 
of full years served between the date of enlistment and date of discharge, 
excluding all time lost or not served by reason of— 

Absence without leave (including over leave, desertion, and imprison- 
ment while under civil arrest, resulting in sentence, and while serving 
such sentence) ; 

Sickness, disease or injury resulting from his own intemperate use of 
drugs or alcoholic liquors, or other misconduct ; 

Furlough without pay; 

Inactive duty, if a reservist; 

Nonperformance of duty because imprisoned while under arrest result- 
ing in court-martial sentence and while serving such sentences. 


Comptroller General McCarl to the Secretary of the Navy, December 18, 1923: 
I have your submission of the proposed change in sections A and 
B of the Instructions for Carrying into Effect the Joint Service Pay 
Bill, act of June 10, 1922, 42 Stat., 630, with request for an expres- 
sion of view as to whether these instructions in so far as they involve 
disbursements are in conformity with law. 
The proposed change reads: 


Subject: Instructions for Carrying into Effect the Joint Service Pay Bill. 
Reference: (a) Sections A and B of the “ Pay Bill Instructions.” 
(b) Change #10, Pay Bill Instructions, of 27 February, 1923. 

1. This letter shall be known as Change # —— in Sections A and B of the 
“Pay Bill Instructions.” 

Substitute the following for the first part of the first paragraph of the change 
proper in reference (b): 

“A man’s enlistment allowance depends upon the number of years served 
in the enlistment period from which he has last been honorably discharged, 
(viz, given a discharge designated by the Navy Department as falling under 
the term ‘discharged under honorable conditions’). Therefore, on a reenlist- 
ment following such discharge from an enlistment during which any time has 
been lost on account of absence without leave or on account of sickness, dis- 
ease, or injury resulting from his own intemperate use of drugs or alcoholic 
liquors, or other misconduct, time spent while on furlough without pay or 
period while under arrest and serving sentence of a court-martial at a prison, 
the time so lost should be deducted from the time elapsing between date of 
enlistment and date of discharge and the enlistment allowance based on the 
number of full years served exclusive of such time lost.” (Dec. Comp. Gen., 
A. D. 7569, of 10 April, 1923.) 

2. This change is effective from 10 April, 1923. 


It is suggested that the proposed change be amended in substance 


as follows: 


A man’s enlistment allowance depends upon the number of years served in 
the enlistment period from which he has last been honorably discharged (viz, 
given a discharge designated by the Navy Department as falling under the term 
“ discharged under honorable conditions.” ) 

Therefore, on a reenlistment following such discharge from un enlistment 
during which any time has been lost or not served on account of the following 
causes : 

Absence without leave (including overleave, desertion, and imprisonment 
while in civil arrest resulting in sentence and while serving said sen- 
tence). 

Sickness, disease, or injury resulting from his own intemperate use of 
drugs or alcoholic liquors, or other misconduct. 

Furlough without pay. 

If a reserve, inactive duty. 

Nonperformance of duty because imprisoned both while in arrest result- 
ing in court-martial sentence and while serving said sentence, 
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the time so lost or not served should be deducted from the time elapsing be- 

tween date of enlistment and date of discharge, and the enlistment allowance 

based on the number of full years served exclusive of such time lost or not 

served. (Dec. Comp. Gen., A. D. 7569, of 10 April, 1923, 2 Comp Gen., 633.) 
2. This change is effective from January 1, 1924. 


Other than as indicated, no reason is now apparent why the change 
should not be promulgated. 


CONTRACTS—RELEASE—DURESS. 


The signing of a final release by a contractor under pressure of great financial 
distress does not constitute duress such as will avoid the release and allow 
the filing of additional claims by the contractor against the United States. 


Decision by Comptroller General McCarl, December 18, 1923: 

The Aeromarine Plane & Motor Co. (Inc.), Keyport, N. J., 
has requested review of a release signed by them in connection with 
Navy order N-4401, and that same be set aside on ground of duress. 

By a contract dated September 9, 1918, the Aeromarine Plane & 
Motor Co. agreed to construct 200 Aeromarine model 40 school 
flying boats, 200 power plants for same and 50 spare parts. The 
contract provided, however, that “ manufacturing work will pro- 
ceed on the first fifty boats only, and manufacture of the remaining 
boats shall not be undertaken until a formal go ahead is given by the 
bureau concerned.” Shortly after November 11, 1918, the Navy 
Department served notice of cancellation of the order except that 
they directed the contractor to furnish and deliver 50 flying boats 
under said contract. The contractor was paid $546,564.41, which 
represented the amount due him under the contract plus his profit. 

It is to be here noted that the claimant filed a claim with this 
office October 16, 1923, for $10,218.77, amount alleged to be due for 
material rendered obsolete by the cancellation of Navy order N-4401. 
The claim was disallowed for the reason that the claimant had 
signed a release which covered all claims against the Government. 
After the disallowance of this claim the claimant files this appeal 
brief to set aside the release, the purpose being if the release is set 
aside to file claims against the Government for numerous items 
alleged to be due incident to the cancellation of part of the contract. 

In a letter from the Paymaster General of the Navy to the 
claimant, dated May 11, 1920, the claimant was advised: 


Navy order N-4401, covering flying boats and spare parts is hereby modified 
to apply under the terms and conditions of subparagraph A thereon, sub- 
paragraph B being eliminated. The final price now fixed as fair and just 
under the terms of the order is $546,564.41. 

As payments on this order were made on a cost plus 10 per cent profit basis, 
there still remains due the contractor of the final amount above determined 
$53,798.52. 

Settlement will be made on receipt of contractor's invoices forwarded to the 
office named in the Navy order, provided the original of this letter, in supple- 
ment of above noted Navy order, is signed and witnessed in spaces provided 


below and returned to Bureau of Supplies and Accounts, Navy Department, 
Washington, D. C. 


Respectfully, 


SAMUEL McGowan, 
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In compliance with this letter the claimant through its secretary 
signed the following acceptance: 


The price determined as fair and just is hereby accepted as applying to Navy 
order N-4401, under the provisions of subparagraph A thereon. 


The release signed by the claimant, which is the subject of this 
review, is dated February 21, 1921, and is as follows: 


Whereas contract was entered into under date of 9 September, 1918, by and 
between Aeromarine Plane & Motor Company, party of the first part, and the 
United States represented by the Paymaster General of the U. S. Navy, party 
of the second part, for 200 Aeromarine model 40 school flying boats in ac- 
cordance with plans prepared for and by the Navy Department, including all 
modifications of the said contract; and 

Whereas all the conditions, covenants and provisions of said contract have 
been severally performed and fulfilled by the respective parties thereto, in- 
cluding payment by the department of all sums due the contractor under said 
contract, the receipt whereof is hereby acknowledged ; 

Now therefore, the said Aeromarine Plane & Motor Company does hereby for 
itself, its successors and assigns and its legal representatives, remise, release 
and forever discharge the United States of and from all and all manner of 
debts, dues, sum and sums of money, accounts, reckonings, claims and demands 
whatsoever, in law or in equity for or by reason of or on account of anything 
connected with or growing out of said contract: 

In witness whereof the said Aeromarine Plane & Motor Company has caused 
its corporate name to be hereunto subscribed and its corporate seal hereto 
affixed this 14 day of Feb., 1921, by its vice president. 


By the terms of this release the claimant waived all its rights to 
file subsequent claims, there is no reservation of any right it might 
have had at the time of signing the release or any that might arise 
thereafter, but it specifically provides in accordance with subpara- 
graph A of the contract that if payment in full is accepted it will be 
considered as constituting a formal release of all claims arising under 
the contract. The general language indicates a purpose to make an 
ending of every matter arising under or by virtue of the contract. 
If the parties intended to leave some things open and unsettled their 
intent to do so must be manifest. The brief submitted by the claim- 
ant asking that the contract of release be set aside discloses no duress 
whatever on the part of the Government and the only duress alleged 
is that claimant signed the release under duress of great financial 
distress and circumstances demanding its execution. This mere alle- 
gation in itself without supporting evidence does not constitute 
duress. Pressure of circumstances does not constitute duress, 

It is clear that in order that a transaction may be avoided on the 
grounds of duress it must appear that the consent of the party seek- 
ing to avoid the transaction was coerced; that is, that he was actu- 
ally induced by the duress to give his consent, and would not have 
done so otherwise. 

If the claimant had a right under its contract to be reimbursed 
for expenditures, instead of seeking the aid of the law, it, with a 
full knowledge of its legal rights, executed a contract of release 
protesting when it was signed that it was executed against its wishes 
and under pressure of financial necessity. It now seeks the aid of 
this office and asks that the contract be set aside on grounds of 
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duress. Duress of what? Not of their person, for there is no pre- 
tense that a refusal, on their part, to accede to the demand of the 
Navy Department would have endangered liberty or personal se- 
curity. There was no threat of injury to the person or property 
nor was the release a means of obtaining possession of the property. 
The release was signed solely because the contractor required money 
for the conduct of its business or to meet its pecuniary obligations 
to others. There is present no element of duress and there is no 
authority to justify a holding that such a release was made under 
duress. There is no such thing in law as duress under these cir- 
cumstances. 101 U. S., 465; 220 U. S., 610; 174 Fed., 312; 21 Comp. 
Dec., 132; 21 Comp. Dec., 184; 17 Comp. Dec., 169; 18 MS. Comp. 
Gen., 389. 

All the facts presented at this time were known to the contractor 
when it accepted final payment and executed the release. By execut- 
ing the release without any reservation whatever the contractor can 
not now reopen the release. The time for questioning the correct- 
ness of the final payment was before execution of the release. 

The settlement is sustained. 


LEAVE OF ABSENCE—TEMPORARY EMPLOYEES OF NAVAL STA- 
TIONS. 


The leave of absence authorized to employees of the naval stations by the 
act of August 29, 1916, 89 Stat., 617, may be granted only such employees 
as hold permanent appointments of indefinite duration. Persons given a 
series of temporary appointments of ninety days each running con- 
secutively are not entitled to the benefits of said act even though their 
service may aggregate twelve months or more. 

Employees of naval stations retained on the rolls after the completion of 
their first service year solely for the purpose of granting them leave of 
absence with pay and who perform no duty during the second service year 
are not entitled to pay for any part of such leave of absence. 


Decision by Comptroller General McCarl, December 19, 1923: 

Daniel R. Rea applied November 16, 1923, for review of settle- 
ment N-2010, dated June 15, 1923, in which was disallowed his claim 
for $474.58 as pay for 33} days of leave claimed to have accrued 
while claimant was employed as foreman at naval station, Pearl 
Harbor, Hawaii. 

It appears that claimant was temporarily appointed effective 
September 1, 1921, for not to exceed ninety days as foreman in the 
Public Works Department, United States naval station, Pearl Har- 
bor, Hawaii, with pay at the rate of $85 per week with the under- 
standing that claimant was to remain on duty until the completion 
of the duties assigned; that upon completion of temporary duty 
the department was to arrange for claimant’s return transportation 
to New York, N. Y.; pay him up to and including the date of his 
arrival in New York and to allow subsistence en route from Hono- 
lulu to New York. The appointment was extended for 90-day 
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periods until October 11, 1922, when claimant was ordered to return 
to New York. The travel order was as follows: 


You will be paid at this station up to and including the day of your leaving 
Honolulu and the payment of additional salary while enroute to San Fran- 
ciso, Calif., and while enroute from San Francisco, Calif., to New York City, 
N. Y.; not exceeding five days, as well as any leave pay that may be due 
you will be arranged for by the Department after you reach the United States. 


This order was endorsed: “ Claimant entitled to 33} days accrued 
leave.” 

Claimant did return to the United States but performed no further 
service and the order of November 27, 1922, terminating his em- 
ployment was as follows: 


Your temporary appointment as foreman at $85 per week in the Public 
Works Department, Naval Station, Pearl Harbor, Hawaii, is hereby termi- 
nated at the expiration of accrued leave due you, i. e.: December Sth, 1922. 


The act of August 29, 1916, 39 Stat., 617, controlling leave of 
absence to navy yard employees, etc., is as follows: 


* * * That each and every employee of the navy yards, gun factories, 
naval stations, and arsenals of the United States Government is hereby granted 
thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only 
to those serving twelve consecutive months or more: And provided further, 
That in all cases the heads of divisions shall have discretion as to the time 
when the leave can best be allowed: And provided further, That not more than 
thirty days’ leave with pay shall be allowed any such employee in one 
year: * ¢ 4, 


The context of the enactment limits its application to those who 
are in service over one year and thus contemplates permanent ap- 
pointments of indefinite duration, so that they can accumulate the 
leave as provided by the act. It negatives application thereof to 
one temporarily employed. It is apparently inconsistent with tem- 
porary employment to grant prolonged leave. The original ap- 
pointment of the employee in this case was temporary for not to 
exceed ninety days. The fact that by successive temporary appoint- 
ments employment lasted for a year does not itself entitle to leave. 

In addition, it may be stated that for all intents and purposes 
the actual service of this employee was terminated October 12, 1922, 
when he left Honolulu. No service was performed subsequent to 
that date nor was there any intention that service should be per- 
formed. Accordingly, this employee was not in the service at the 
time the so-called leave was taken. The law authorizes the grant- 
ing of leave accrued for the first year of service during the second 
year of service. The administrative orders quoted purporting to 
retain claimant’s name on the pay roll as an employee until De- 
cember 8, 1922, for the express purpose of granting him accrued 
leave, such period of leave being the only period involved in second 
service year, is without effect to entitle claimant to pay for such 
period. 

Upon review the settlement is sustained. 
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NAVY PAY—AVIATION DUTY—BREAK IN DETAIL. 

The calendar month is the unit for determining the minimum flight perform- 
ance required by Executive order of July 1, 1922, to entitle to aviation 
duty pay, and an enlisted man performing the minimum flight duty re- 
quired for a full calendar month during any portion of that month is 
entitled to the increased pay for aviation duty for all portions of that 
calendar month covered by lawful details to flying duty, notwithstand- 
ing such details are broken by his discharge and reenlistment and no 
flights are made during other portions of that month. 

Decision by Comptroller General McCarl, ar oe. 19, 1923: 

Robert Brashear Lawrence, A. C. M. M., United States Navy, 
applied November 12, 1923, for review a settlement N-22052, dated 
July 3, 1923, disallowing his claim for flight pay for the period 
August 28 to October 31, 1922. 

Claimant was detailed for duty involving actual flying in aircraft 
on October 26, 1920. Under that detail claimant performed three 
flights of an a duration of three hours and ten minutes in 
the month of July, 1922, and eleven flights of an aggregate dura- 
tion of sixteen hours and twenty-five minutes between August 1 and 
August 26, 1922, on which latter date he was discharged. He re- 
enlisted August 28, 1922, at the United States Naval Air Station, 
San Diego, Calif., and on the same date was detailed for duty 
involving actual flying in aircraft at that station. Under this de- 
tail he performed no flights until October, 1922, in which month he 
performed eleven flights of an aggregate duration of ten hours and 
ten minutes. He has received aviation increase of pay for the pe- 
riod July 1 to August 26, 1922, and for November, 1922. 

Section 20 of the act of June 10, 1922, 42 Stat., 632, provides: 


That all * * * enlisted men of all branches of the * * * Navy 
* * * when detailed to duty involving flying, shall receive the same in- 
crease of their pay and the same allowance for traveling expenses as are now 
authorized for the performance of like duties in the Army. * * * Regula- 
tions in execution of the provisions of this section shall be made by the Presi- 
dent and shall be uniform for all the services concerned. 


Executive order (No. 3705-B), July 1, 1922, promulgating regu- 
lations for carrying into effect the provisions of section 20, provides 
in paragraph 7 thereof: 


Each enlisted man who is serving in the Air Service of the Army, or in 
any part of the aeronautic organization of the Navy, Marine Corps, or Coast 
Guard, and who is a qualified aircraft pilot, shall be detailed to duty involving 
flying by his commanding officer; such detail shall remain in force for the 
entire period of such service, except as hereinafter provided in paragraphs 
9 and 10 or until revoked by his commanding officer; * * 


Paragraph 9 of the same order provides: 


Each officer, warrant officer or enlisted man of the Army, Navy, Marine 
Corps, or Coast Guard, who is detailed to duty involving flying, shall be 
required to make at least ten flights or be in the air a total of four hours 
during each calendar month; provided that an officer, warrant officer, or en- 
listed man so detailed, who is unable to meet these requirements during any 
calendar month for any reason other than sickness.or injury, shall be regarded 
as having met them if he performs a minimum of twenty flights or is in the 
air a minimum of eight hours prior to the end of the following calendar 
month; provided further, that an officer, warrant officer or enlisted man so 
detailed, who is unable to meet this alternative requirement for any reason 
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other than sickness or injury, shall be regarded as having met this requirement 
if he performs a minimum of thirty flights or is in the air a minimum of 
twelve hours prior to the end of the calendar month thereto succeeding. 
Failure to comply with the foregoing requirements shall have the effect of 
suspending the detail to duty involving flying, * * *. 


Section F of S. & A. instructions for carrying into effect the pro- 
visions of the act of June 10, 1922, provides: 


9(b) Existing orders, designations, or appointments and details to duty 
involving flying shall remain in effect after July 1, 1922, until superseded by 
further assignments, designations, or appointments, but the flight requirements 
prescribed by paragraph 9 are effective from July 1, 1922. 

10(a) * * * The date of detail to duty involving flying, and the date 
of termination of it, mark the period during which flight pay may be credited; 
therefore if the flight requirements (par. 9) are met for the month in which 
the detail is made, flight pay is due from the date of detail to the end of that 
month, Similarly, if the flight requirements are met up to and including the 
month in which the detail is terminated, flight pay is due from the first of 
such month, to and including the date of termination of the detail. 


The Executive order of July 1, 1922, provides the minimum flying 
necessary to acquire right to the increase of pay under section 20 
of the act of June 10, 1922, and prescribes that failure to meet such 
minimum requirements in any particuar month shall have the effect 
of suspending the detail to duty involving flying, but that such 
failure may subsequently be met so as to earn a right to the increase 
of pay for the month or months in which the failure occurred. The 
conditions for meeting such failure do not permit flights performed 
in one month in excess of the minimum requirements for that month 
to be counted for a subsequent month in which the minimum require- 
ments are not met. 

The instructions for carrying into effect the Executive order state 


that the date of detail to duty involving flying and the date of 
termination thereof mark the period during which flight pay may 


be credited. Apparently, under such administrative construction 
the same amount of flying is required for that part of a calendar 
month from date of detail to the end of the month, or from the 
first of a calendar month to date of termination of detail, as is 
required for an entire calendar month. In case of a detail effective, 
say on the 16th day of any calendar month, increase of pay would 
not be earned by the performance of one-half the minimum require- 
ment for a calendar month; likewise, a detail effective on the last 
day of a calendar month would require the minimum amount of 
performance prescribed for a calendar month to entitle the per- 
former to increase of pay for that day. That principle is applicable 
where only one detail is involved. 

Apparently, neither the Executive order nor the instructions for 
applying its provisions expressly provide for a situation like this in 
which a particular calendar month involves duty under different 
details. However, the specific requirment of the Executive order is 
that the officer or enlisted man shall “ make at least 10 flights or be 
in the air a total of four hours during each calendar month.” It is 
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apparent that a calendar month is the unit for determining the mini- 
mum flight performance, but it is not apparent from the language 
thereof that the order contemplates in any condition to require 
double measure of performance for any calendar month. Accord- 
ingly, the fact of a break in the detail within any particular month 
would not forfeit right to increase pay during any part of that 
month in which a detail is in effect. 

In this case claimant having performed the minimum monthly 
requirement for August, 1922, prior to expiration of enlistment and 
termination of his detail thereunder, credit therefor is applicable 
to the period August 28 to 31, 1922, in which a subsequent detail was 
in effect. Therefore, September was the first calendar month in 
which claimant failed to meet the minimum flight requirement and 
having performed flights of an aggregate duration exceeding eight 
hours in the following calendar month of October, 1922, he is entitled 
to 50 per cent increase of pay for aviation duty for the period 
August 28 to October 31, 1922, at $138.60, amounting to $145.53. 

Upon review $145.53 is certified due claimant. 
CONTRACTS—PRICES QUOTED F. 0. B. NEW YORK BASIS. 


Where a contract provides for a specified price “f. 0. b. New York basis,” and 
there are two routes from place of delivery to New York with an all-rail 
rate of 52 cents a hundred pounds and a rail-and-water rate of 42 cents a 
hundred pounds, the contractor is entitled to adjustment on the basis of 
the 42 cent rate. 3 Comp. Gen., 224, reversed. 


Decision by Comptroller General McCarl, December 20, 1923: 

The American Metal Co. requested October 22, 1923, reconsidera- 
tion of decision dated October 18, 1923, 3 Comp. Gen., 224, affirming 
deduction of $9,847.97 from an amount otherwise due by reason of 
a payment made by an Army disbursing officer as the difference be- 
tween the all-rail freight rate and the combination rail-and-water 
freight rate from Bartlesville, Okla., to New York, N. Y., on a 
quantity of spelter delivered to the United States at Bartlesville, 
Okla., under contract dated July 6, 1918, at prices ranging from 
$0.081 to $0.08625 a pound “f. o. b. New York basis.” The deduc- 
tion was sustained on the ground that the difference in transportation 
rates between the two possible routes did not reflect the difference 
in cost of delivery and that the difference, if any, via the two routes 
had not been shown. 

The contract of July 6, 1918, required delivery of a quantity of 
spelter at from $0.081 to $0.08625 a pound “ f. 0. b. New York basis.” 
As a matter of fact, the contractor’s source of supply of spelter was 
not in New York city, but in the zinc producing States of the Middle 
West and the United States accepted delivery of the spelter at vari- 
ous points for shipment to contractors engaged in the manufacture 
of ammunition, deducting from the contract price the cost of trans- 
portation from point of delivery to New York City; during the 
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course of transactions, spelter was accepted at Bartlesville, Okla., 
which had two routes to New York, one being an all-rail route with 
a rate of 52 cents a hundred pounds and one a combination rail-and- 
water route via the Gulf of Mexico and along the Atlantic seaboard 
with a rate of 42 cents a hundred pounds. The latter route consumed 
longer time in transit, and its rate applied only when the value de- 
clared by the shipper did not exceed $100 a ton. As to deliveries 
made at Bartlesville, the contractor submitted its invoices for the 
contract price less deduction at 42 cents a hundred pounds as trans- 
portation charges, and Army disbursing officers called upon to make 
payment increased the deduction to 52 cents a hundred pounds, and 
the contractor accepted payment on that basis. 

After certain payments had been made, an Army disbursing officer 
submitted under the act of July 31, 1894, 28 Stat., 207, a voucher 
involving the question to the Comptroller of the Treasury and he 
decided December 24, 1918, that the adjustment should be made on 
the basis of the lowest freight rate at which the service could be 
secured. On April 22, 1919, a different Army disbursing officer paid 
the contractor $9,847.79 as the difference between the 52 cents and 
42 cents a hundred pounds on the deliveries made prior to the date of 
the decision. Credit for the payment was disallowed in the accounts 
of the disbursing officer and the amount thereof was deducted from 
an amount of $14,324.12 otherwfse due the contractor. 

The express term of the contract was “ f. 0. b. New York basis” 
and was construed by the parties to mean the contract price less 
the transportation rate from points of delivery to New York, N. Y. 
See Detroit Southern Railroad v. Malcolmson, 107 N. W., 915, for a 
distinction between “ prices f. 0. b.”, basis elsewhere, and “ delivery 
f. o. b.” This construction appears to be proper and may be given 
effect where only one transportation rate applied between point of 
delivery and New York City. There appears to have been only one 
rate to be applied in this case except as to deliveries made at Bartles- 
ville. There was an all-rail rate of 52 cents, and a combination rail- 
and-water rate of 42 cents from Bartlesville to New York City. The 
contractor was entitled to the benefit of the lowest rate and upon 
review of the matter, $9,847.97, representing the difference between 
the rail and combination rates deducted, is certified due the con- 
tractor. 


UNIFORM GRATUITY—MEMBERS OF MARINE CORPS RESERVE 
COMMISSIONED IN THE MARINE CORPS. 


The act of August 29, 1916, 39 Stat., 589, 593, requiring the deduction of the 
uniform gratuity credit from any money due a member of the Naval 
Reserve Force or the Marine Corps Reserve upon severance of his connec- 
tion with the service without compulsion before the expiration of his 
term of enrollment, does not require such deduction when the reserve 
service is terminated by acceptance of commission in any other branch 
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of the naval service, such as the Regular Navy or the Marine Corps. 
Comp. Dec., 258, and 1 Comp. Gen., 352, overruled. 


Comptroller General mee to Capt. Frank P. Snow, United States Marine 
Corps, December 20, 192 


There is before this office your application of September 9, 1921, 
for revision of settlement No. 149640, of the Auditor for the Navy 
Department, dated March 31, 1921, wherein was disallowed your 
claim for $150 uniform gratuity as an officer of the United States 
Marine Corps Reserve. 

The act of August 29, 1916, 39 Stat., 589, 593, authorized a credit 
of uniform gratuity in the amount of $150 for officers as members 
of the Naval Reserve Force (and Marine Corps Reserve) on report- 
ing for active service in time of war or national emergency, with this 
proviso—‘ That should any member of the Naval Reserve Force 
(and Marine Corps Reserve) sever his connection with the service 
without compulsion on the part of the Government before the ex- 
piration of his term of enrollment, the amount so credited shall 
be deducted from any money that may be, or may become, due him.” 

It appears that you were assigned to active duty in the Marine 
Corps Reserve May 5, 1917, and you were appointed second lieu- 
tenant, United States Marine Corps, September 13, 1917. The ques- 
tion that arises is whether by reason of becoming a lieutenant in the 
Marine Corps you severed your connection with the “ service” so as 
to preclude you receiving credit of $150 uniform gratuity which you 
now claim. 

The question of severance from the service within the meaning of 
the words “severs his connection with the service,” as used in the 
enactment, was considered by the then Comptroller of the Treasury 
in 24 Comp. Dec., 258, and by this office in 1 Comp. Gen., 352, and 
in both instances the conclusion was reached that the service intended 
by the enactment was that specifically named, to wit: Naval Reserve 
Force, and that a severance from such service occurred if an officer 
went from the Naval Reserve Force to another branch of the naval 
service, as that of the Regular Navy. Such conclusion was appar- 
ently induced by there appearing in the enactment and in the same 
sentence the further provision “ before expiration of his term of 
enrollment,” so that the enactment taken in its entirety appears to 
provide that should any member of the Naval Reserve Force “ sever 
his connection with the service * * * before the expiration of 
his term of enrollment,” the amount so credited shall be deducted 
from any money that might be, or might become, due him. The term 
“enrollment ” relating to enrollment in the reserve and not to com- 
mission in the Regular Navy or in the Marine Corps, and the term 
“ service ” having an established, definite, and long-recognized mean- 
ing in legislation concerning the military as relating to a unit of 
the military complete in itself and recognized as such in legislation, 
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us the Regular Navy, the Marine Corps, the Naval Reserve Force, 
etc., it appeared clear that severance from the reserve for whatever 
purpose and unless “ by compulsion on part of the Government ” was 
severance from the “service” within the intent of the enactment. 
It is urged that the word “ service ” as used in this enactment does 
not necessarily mean service in the Naval Reserve Force, or the 
Marine Corps Reserve, but was intended to have a larger meaning 
and to include the Marine Corps and the Regular Navy, should a 
reserve officer while on active duty be tendered and accept a com- 
mission in the Marine Corps or the Regular Navy—the theory being 
that the Congress would have used the word “reserve” had the 
intent been to limit to that branch of the naval establishment, but 
made use of the word “service” to express a broader intent—all 
branches of the naval service. In such connection it is suggested 
that the phrase “ before the expiration of his term of enrollment ” 
means only that the officer must have been on active duty as a reserve 
officer when commissioned in the Marine Corps or the Regular Navy. 
When considered in the light of the fact that the reasons for 
allowing uniform gratuity in the first instance are as potent and 
remain with the officer should he go from an active duty status in 
the reserve to another branch of the naval establishment, there is 
force in such argument, and there appearing no specific intendment 
in the enactment requiring the taking away of such credit because 
of such going to another branch of the naval establishment, and the 
reasoning which suggests there is no severance of service in so going 
from the reserve to the Marine Corps or the Regular Navy appar- 
ently overbalancing any known reason why such change would be 
a severance requiring a return of the uniform gratuity, I am con- 
strained to hold that the word “service ” as used in the enactment 
has a meaning sufficiently broad to include other and all branches 
of the naval service. See Slaymaker’s case, 263 U. S., 94, decided by 
the Supreme Court of the United States November 12, 1923. 24 
Comp. Dee., 258, and 1 Comp. Gen., 352, will not hereafter be followed. 
It must be understood that nothing herein is intended, so far as 
this office is concerned, as expanding or otherwise modifying the 
established and long-recognized meaning of the word “ service ” as 
generally used and understood in legislation concerning the military. 
The claim of $150 uniform gratuity herein referred to is allowed. 


CONTRACTS—INTEREST ON INVESTED CAPITAL. 


Under a contract containing provision for its cancellation and, in the event 
of cancellation, for the reimbursement to the contractor of all costs neces- 
sarily incurred, interest on the money invested in material between the 
date of cancellation and the date of final settlement is properly an item 
of cost reimbursable to the contractor and is not an allowance of interest 
on a claim against the United States as prohibited by section 177, Revised 
Statutes, 
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Decision by Comptroller General McCarl, December 20, 1923: 

C. H. Errington, lieutenant colonel, Finance Department, as cus- 
todian of the retained records of F. H. Gore, captain, Ordnance 
Department, requested October 17, 19238, review of settlement No. 
W-73087, dated October 3, 1922, disallowing credit for $50.79 as an 
item included in a payment of $8,210.63 on voucher 1393, September, 
1919, accounts, to C. R. Wilson Body Co. under a settlement agree- 
ment of July 9, 1919, terminating contract dated October 16, 1918. 
Credit was disallowed on the ground that the item was for interest 
on money invested in material during the interim between the can- 
cellation of further deliveries under the contract and the date of the 
settlement agreement, and that section 177, Revised Statutes, as 
amended by the act of March 3, 1911, 36 Stat., 1141, prohibited pay- 
ment of interest on claims against the United States. 

The contract of October 16, 1918, required the contractor to de- 
liver on or before March 2, 1919, an aggregate of 5,019 battery 
»ump boxes for which the Unitéd States agreed to pay a total of 
pumy gr pa) 
$39,633.63. The contract was for war material and it was recog- 
nized by the parties thereto that in event of termination of hostili- 
ties the need for the boxes would in all probability cease to exist and 
it was expressly provided that upon the happening of such a contin- 
gency the contract might be canceled, either in whole or in part. 
In the event of cancellation not due to default of the contractor, 
the United States was to accept delivery and pay for the completed 
boxes on hand and: 

* * * the cost of the materials and component parts purchased by the 
contractor for the performance of this contract and those on hand in an 
amount not exceeding the requirements for the completion of this contract 
provided they comply with the specifications, and also all costs shown by the 
contractor to have been therefore necessarily incurred in the performance of 
the contract and remaining unpaid; and the United States shall also protect 
the contractor on all obligations incurred necessarily and solely for the per- 
formance of this contract of which the contractor cannot be otherwise relieved. 
To the above may be added such sums as the Chief of Ordnance may deem 


necessary to fairly and justly compensate the contractor for work, labor, and 
service rendered under this contract. 


The contingency contemplated by the parties was met by the ar- 
mistice of November 11, 1918, terminating further hostilities and 
further deliveries of boxes under the contract was soon thereafter 
canceled. Under a settlement contract dated July 9, 1919, the con- 
tractor agreed to accept the sum of $8,210.63, itemized as $5,079 for 
unworked direct material; $2,149.05 for indirect material; $1,049.07 
for worked direct material; $521.19 for labor and overhead expense ; 
$54.28 for commitments; $1,001.94 for profit; $92 for handling 
charges; $30 for excess costs; and $50.79 for interest on money in- 
vested in material during the interval between date of cancellation 
and date of settlement, in full settlement of all claims, etc., arising 
under or out of the contract of October 16, 1918. 
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The United States was obligated to pay the contractor, in event 
of cancellation, all costs shown to have been theretofore necessarily 
incurred, not exceeding the requirements for completion of the con- 
tract, and such further sum as might be deemed necessary to con- 
stitute fair and just compensation for work, service, and labor ren- 
dered. The intendment of the contract appears to be to make the 
contractor whole in event of cancellation and as to articles of work 
the delivery of which was canceled. The contractor could not have 
disposed of the material pending settlement without the consent of 
the United States, and allowance of interest on the investment in the 
material during the interim between the date of cancellation and the 
date of settlement did not constitute allowance of interest on a claim 
against the United States in violation of section 177, Revised Stat- 
utes, as amended by the act of March 3, 1911, 36 Stat., 1141. See 
Seaboard Air Line Railway Co. v. United States, 261 U. S., 299. 

Upon review $50.79 is certified for crediting in the disbursing offi- 
cer’s accounts. 


INSURANCE—PARCEL POST SHIPMENTS. 


The necessity of paying postage on official mail matter weighing in excess of 
four pounds as required by the act of May 18, 1916, 39 Stat., 162, carries 
with it the right to insure such shipments, ‘the cost of the insurance being 
u proper charge against appropriations for postage, or lacking such ap- 
propriations, against eppropriations for express or other transportation 
costs 


Comptroller General McCarl to the Secretary of the Interior, December 20, 
1923: 


I have your letter of November 15, 1923, requesting decision 
whether insurance may be paid on parcel post shipments of Govern- 
ment material and charged to the appropriation for payment of 
freight, express, or other transportation. 

You cite Bulletin No. 7, Supplement No. 17 of the chief co- 
ordinator’s office, dated May 15, 1923, instructing Government de- 
partments and establishments to use the parcel post as a method of 
transportation when the weight of the shipment does not exceed the 
weight established for parcel post service. 

The question of insurance was not considered in the bulletin in 
any manner. It is understood that some departments have been pur- 
chasing and affixing insurance stamps and charging the expenditure 
as postage. 

The act of May 18, 1916, 39 Stat., 162, requires collection of 
postage on official mail weighing in excess of four pounds, with cer- 
tain exceptions. It has been the rule that postage required to be 
paid by Government departments on official mail is a proper charge 
against the appropriation for express or transportation in the 
absence of an express appropriation covering postage. 19 Comp. 
Dec., 479; 24 éd., 111. 

The act of August 24, 1912, 37 Stat., 558, provides as follows: 





392 DECISIONS OF THE COMPTROLLER GENERAL, 


The Postmaster General shall make provision by regulation for the in- 
demnification of shippers, for shipment injured or lost, by insurance or other- 
wise, and, when desired, for the collection on delivery of the postage and 
price of the article shipped, fixing such charges as may be necessary to pay 
the cost of such additional services. 


Pursuant to this authority, the Postmaster General issued the 
following regulations applicable to fourth-class mail which includes 
parcel-post service (order No. 3920, dated February 24, 1920): 


Section 488, paragraph 2 of the Postal Laws and Regulations is amended 
to read as follows: 

2. Fourth class mail shall not be registered, but may be insured against 
injury or loss in an amount equivalent to its value, including the postage paid 
thereon (exclusive of insurance fee) in case of outright loss, but not to 
exceed $5.00 in any one case, on payment of a fee of three cents; not to exceed 
$25.00 on payment of a fee of five cents; not to exceed $50.00 on payment of 
a fee of ten cents, or not to exceed $100.00 on payment of a fee of twenty- 
five cents, in addition to the postage, both to be prepaid by stamps affixed; 
but indemnity will not be allowed in cases of such mail addressed to the 
Philippine Islands, unless the injury or loss occurred in the postal service of 
the United States. 


A compliance with the order of the Chief Coordinator in ship- 
ments of Government material weighing in excess of four pounds, 
which may not be registered under this order of the Postmaster 
General, has resulted in a condition whereby there has been re- 
moved the usual protection and indemnity against loss and the 
assurance of safe delivery afforded by express shipments, unless the 
word “shippers” in act of August 24, 1912, may be construed as 
including the Government, authorizing insurance on its shipments 
by parcel post. 

Insurance on Government property has had frequent considera- 
tion and a settled policy formulated that the Government would 
not insure its property. Parcel-post insurance, however, is not of 
that general class, but may be considered more as an additional 
service performed by one branch of the Government, the Post 
Office Department, for the other branches of the Government. It 
js also distinguished from insurance on other property of the 
Government on the basis of the greatly increased handling through 
the parcel post, involving the human element and the wide area 
over which the property must be transported, all of which increases 
the hazard and justifies a different reasoning in determining the 
necessity for insurance. 

This additional service calls for a registration, a more careful 
handling insuring safe delivery in a greater percentage of ship- 
ments, and indemnity against loss or theft. Accordingly, with the 
exception of the payment of postage by the sender and payment of 
indemnity by the Post Office Department in case of loss, insurance 
of fourth-class matter in excess of four pounds would correspond 
to the registration now authorized on official mail of the first 
class sent under the penalty privilege for which no registration fee 
is charged. There appears to be no additional service now author- 
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ized either under the registration system or the insurance service 
for official mail of the fourth class weighing four pounds or less 
mailed under the penalty privilege. 

It is recognized, of course, that payment of indemnity by the 
Post Office Department to other branches of the Government is 
merely transferring funds of the Government from one account to 
another, but as Congress has expressed an intention to increase the 
revenues of the Post Office Department at the expense of appropria- 
tions for other departments by the requirement to pay postage on 
certain official mail in excess of four pounds, I am of the opinion 
that such mail is entitled to all the additional service in handling 
afforded private mail requiring postage, and entitled to be insured 
in the same manner. In other words, the necessity to pay postage 
under the statute carries with it right to insurance with all the per- 
quisites attached thereto. Cost for the additional service repre- 
sented by insurance stamps to be affixed by the sender constitutes a 
proper charge against appropriations for postage, or in the ab- 
sence thereof, against appropriations for express or other trans- 
portation, the service rendered being essentially one of transporta- 
tion. 21 Comp. Dec., 308; 1 Comp. Gen. 21. 


NATIONAL GUARD PAY—ANCIENT CORPS OF ARTILLERY, CAV- 
: ALRY, OR INFANTRY. 


Section 63 of the act of June 3, 1916, 39 Stat., 198, is operative with respect 
to the ancient Corps of Artillery, Cavalry, or Infantry only so long 
as they exist outsid~ of the Organized Militia; upon relinquishing their 
right to a separate existence by coming into the National Guard they can 
claim no greater privilege in respect to the pay of personnel from Fed- 
eral funds than other like units of the National Guard. 


Comptroller General McCarl to the Secretary of War, December 26, 1923: 

Your letter of December 5, 1923, requesting further consideration 
of the right or privilege of the machine gun battalion, Two hun- 
dred and eleventh Antiaircraft Regiment, Massachusetts National 
Guard, formerly the First Corps Cadets of Boston, to nonconformity 
in organization of similar units of the National Guard, and the 
officers thereof to Federal recognition and pay in numbers and 
grades not authorized by Tables of Organization, was delivered by 
Mr. David J. Maloney, whose brief on the question is included among 
the papers, and who appeared personally before this office and made 
an oral presentation in elaboration thereof. 

Decisions of October 17, 1922, 14 MS. Comp. Gen., 942, and 
September 29, 1923, 25 MS. Comp. Gen., 1047, after quite full 
discussion reached and adhered to the conclusion that section 63 of 
the act of June 3, 1916, 39 Stat., 198, was not applicable to an or- 
ganization Federally recognized as National Guard; that section 
was operative with respect to the ancient Corps of Artillery, 
Cavalry, or Infantry described only so long as they existed outside 
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the militia; and that having relinquished their right to a separate 
existence by coming into the National Guard they could claim no 
greater privilege in the matter of pay of personnel from Federal 
funds than other like units of the National Guard. 

This construction of the statute is challenged as defeating its in- 
tent as disclosed by its language, and by the representations made 
to the committees in Congress having the legislation in charge; and, 
further, that it is based on a misconception of fact, as the First 
Corps Cadets “ performed all the duties of the militia and since 
1840 has been a part of the militia and an active part of the Na- 
tional Guard since its establishment.” 

It is stated that this organization was instrumental in securing 
the enactment of that portion of section 3 of the act of January 
21, 1903, 32 Stat., 775, relating to ancient Corps of Artillery, 
Cavalry, and Infantry; that in 1907 the attorney general of Massa- 
chusetts rendered an opinion as to the privilege the organization 
was entitled to retain under the provision contained in the 1903 act; 
and that the provisos contained in section 63 of the act of June 3, 
1916, were drawn by the congressional committee to limit or reduce 
these privileges by requiring conformity to organization in time 
of war, and in time of peace to be attached for training, etc., to an 
organization less than a division. 

The intent of the lawmaker is, of course, the law, and it is only 
as the intent is expressed or by necessary implication included in the 
law that the announced object of the draftsman may be given effect. 
The provision of law herein question had its prototype in the act 
of 1792, and the intent of that early provision will aid in ascertain- 
ing the legal intent of the present provision. 

It is proper to observe, before considering the act of 1792, that 
the Constitution, Article I, section 8, gives to Congress the power— 


To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the States respectively, the appointment of the officers, 
and the authority of training the militia according to the discipline pre- 
scribed by Congress. 


Section 10 of Article I provides that— 


No State shall, without the consent of Congress, * * * keep troops, or 
ships of war, in time of peace * a 


The first militia act under the Constitution was the act of May 
8, 1792, 1 Stat., 271, entitled “An Act more effectually to provide 
for the national defence by establishing an Uniform Militia 
throughout the United States.” It created a militia in which every 
able-bodied male citizen between the ages of 18 and 45 (with certain 
exemptions provided) was required to be enrolled, and provided 
for its organization into companies and higher units. This act 
was inclusive of the entire male citizenship, but it was provided in 
the act: 
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And whereas sundry corps of artillery, cavalry, and infantry now exist in 
several of the said states, which by the laws, customs, or usages thereof have 
not been incorporated with, or subject to the general regulations of the 
militia: 

Sec. 11. Be it further enacted, That such corps retain their accustomed 
privileges, subject, nevertheless, to all other duties required by this act, in 
like manner with the other militia. 


It requires no argument to demonstrate that the corps here pro- 
vided for were not a part of the militia established by that act; they 
had not been incorporated with the militia theretofore established 
by the States or the independent sovereignties or colonies preceding 
the States, nor were they subject to the general regulations of the 
militia theretofore enacted by the States; and they were authorized 
by section 11 to retain their accustomed privileges of existence and 
organization separate and distinct from the militia created by Fed- 
eral legislation; they were not, however, exempt from the militia 
duties of citizens. 

Sections 1625 to 1660, Revised Statutes, are substantially a reenact- 
ment of the act of 1792 and section 1641 provides: 

All corps of artillery, cavalry, and infantry, now existing in any State, which, 
by any law, custom, or usage, thereof, have not been incorporated with the: mili- 
tia, or are not governed by the general regulations thereof, shall be allowed to 
retain their accustomed privileges, subject, nevertheless, to all other duties re- 
quired by law in like manner as the other militia. * 

These ancient corps, which had an existence separate and distinct 
from the militia from May 8, 1792, to June 22, 1874, were here again 
authorized to be continued in existence unincorporated with the mi- 
litia established and defined by Federal law. They were not militia, 
that term is inclusive only of the State forces organized pursuant to 
Federal law, and the liability to the ordinary militia duty of citizens 
was again provided. 

The experience of the Spanish War having demonstrated the in- 
adequacy of the militia as theretofore constituted as a national force, 
legislation having for its object a more effective organization was 
enacted January 21, 1903, 32 Stat., 775, and by section 1 it was pro- 
vided : 

That the militia shall consist of every able-bodied male citizen of the respec- 
tive States, Territories, and the District of Columbia, and every able-bodied 
male of foreign birth who has declared his intention to become a citizen, who 
is more than eighteen and less than forty-five years of age, and shall be divided 
into two classes—the organized militia to be known as the National Guard of 
the State, Territory, or District of Columbia, or by such other designations as 


may be given them by the laws of the respective States or Territories, and the 
remainder to be known as the Reserve Militia. 


By section 3 the Organized Militia was defined as “the regularly 
enlisted, organized, and uniformed active militia * * * who 
have * * * participated or shall hereafter participate in the ap- 
portionment of the annual appropriation provided by section sixteen 
hundred and sixty-one of the Revised Statutes.” The organization, 
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armament, and discipline of the organized militia was required, 
within five years, to be the same as prescribed “ for the Regular and 
Volunteer Armies of the United States.” This section contained the 
proviso: 

* * * That any corps of artillery, cavalry and infantry existing in any 
of the States at the passage of the Act of May eighth, seventeen hundred and 
ninety-two, which, by the laws, customs or usages of the said States have been 
in continuous existence since the passage of said Act under it provisions and 
under the provisions of Section two hundred and thirty-two and Sections six 
hundred and twenty-five to sixteen hundred and sixty, both inclusive of Title 
sixteen of the Revised Statutes of the United States relating to the Militia, 
shall be allowed to retain their accustomed privileges, subject, nevertheless, 
to all other duties required by law in like manner as the other Militia. 

Here the militia was divided into two components, the Organized 
Militia and the Reserve Militia; these two classes comprised the 
entire male citizenship of the Nation between the ages of 18 and 45, 
subject to the exemption named in section 2. The ancient corps 
authorized to continue in existence under their old organization were 
again subject “to all other duties required by law in like manner as 
the other militia ”; not the Organized Militia, but the militia of which 
every able-bodied male citizen betwen the ages of 18 and 45 was a 
member ; the members of these ancient corps were given no exemption 
from militia duty because they were not incorporated with the 
Organized Militia. 

The act of June 3, 1916, 39 Stat., 197, by section 57 again con- 
stitutes all able-bodied males between the ages of 18 and 45, with the 
exemptions named in section 59, the militia of the United States, and 
divides it into three classes, the National Guard, the Naval Militia, 
and the unorganized militia; and by section 58 it was provided that 
the National Guard “ shall consist of the regularly enlisted militia 
between the ages of 18 and 45, organized, armed, and equipped ” as 
thereinafter provided, “ and of commisioned officers between the ages 
of 21 and 64 years.” By section 63, 39 Stat., 198, it is provided: 

Any corps of Artillery, Cavalry, or Infantry existing in any of the States on 
the pussage of the Act of May eighth, seventeen hundred and ninety-two, which 
by the laws, customs, or usages of said States has been in continuous existence 
since the passage of said Act, under it provisions and under the provisions of 
section two hundred and thirty-two and sections sixteen hundred and twenty- 
five to sixteen hundred and sixty, both inclusive, of title sixteen of the Revised 
Statutes of eighteen hundred and seventy-three, and the Act of January twenty- 
first, nineteen hundred and three, relating to the militia, shall be allowed to 
retain its ancient privileges, subject, nevertheless, to all duties required by law 
of militia: Provided, That said organizations may be a part of the National 
Guard and entitled to all the privileges of this Act, and shall conform in all 
respects to the organization, discipline, and training of the National Guard in 
time of war: Provided further, That for purposes of training and when on 
uctive duty in the service of the United States they may be assigned to higher 


units, as the President may direct, and shall be subject to the orders of officers 
under whom they shall be serving. 


The ancient corps are subject “to all duties required by law of 
militia,” not of the National Guard; that is, the members are not 
exempted from military duties of citizens because of their member- 
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ship in organizations continued in existence but unincorporated 
with the militia as therein defined. 

Although in origin the provision was clearly designed to provide 
for the existence of these corps unincorporated with—that is, not a 
part of—the militia given a statutory organization, and to confer 
the right of a continued existence of military organizations, it is 
now contended that by the slight changes in phraseology introduced 
into the 1903 law and extended in the 1916 law the character of the 
provision has been fundamentally changed; that it is no longer de- 
signed to provide for the existence of these organizations apart from 
the militia given a statutory organization, but is designed to confer 
special privileges on the personnel of these organizations as a part 
of the most effective branch of the militia—the National Guard. 
Such fundamental change would thus be accomplished by indirection 
and by slight changes in phraseology which seem on the surface 
only to reenact the provision for separate existence given by the 
1792 law. 

This office can not accept such a construction of the law. If Con- 
gress had intended that such an organization as a part of the Na- 
tional Guard should have two or three field officers where other 
similar National Guard organizations may: have but one, that the 
ranking officer should have a grade higher than the commanding 
officer of any other similar National Guard organization, and that 
these additional and higher ranking officers should have the Fed- 
eral pay of their grades, it would not have sought to bestow this 
preferment by indirection. The provisos upon which great reliance 
is placed were considered in decision of September 29, 1923. What- 
ever their effect mey be, it is not to fundamentally change the right 
accorded from exclusion from the militia with privileges granted by 
State law, to inclusion with the National Guard class of the militia 
and special privileges under Federal law. 

The conclusion that the personnel of the machine-gun battalion, 
Two hundred and eleventh antiaircraft Regiment, Massachusetts 
National Guard, is entitled to be paid only on the basis of, and in 
accordance with, the organization prescribed in Tables of Organi- 
zation, notwithstanding it was formerly the First Corps Cadets of 
Boston, is adhered to. The papers received with your letter are re- 
turned herewith. 


COMPENSATION—RECESS APPOINTMENTS—RAILROAD LABOR 


BOARD. 
A member of the Railroad Labor Board whose term has expired, but who is 
given a recess appointment and has tendered his resignation to be ef- 


fective upon the qualification of his successor, will continue to be entitled 
to the salary of the office until the qualification of his successor after 
confirmation by the Senate and the issuance and acceptance of a commis- 
sion, provided such qualification occurs before the close of the present 
session of Congress. 
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Comptroller General McCarl to the Chairman, United States Railroad Labor 
Board, December 27, 1923: 


I have your letter of December 11, 1923, requesting decision as 
to the date to which Judge R. M. Barton is entitled to salary as 
a member of the Railroad Labor Board. 

The Railroad Labor Board was established by section 304 of the 
act of February 28, 1920, 41 Stat., 470, to consist of nine members 
divided into three groups of three members each. The three groups 
were designated, respectively, as the “labor group,” the “ manage- 
ment group,” and the “ public group.” With reference to duration 
of appointment, paragraph (b) of section 306 of the said act of 
February 28, 1920, provides: 

Of the original members of the Labor Board, one from each group shall 
be appointed for a term of three years, one for two years, and one for one 
year. Their successors shall hold office for terms of five years, except that 


any member appointed to fill a vacancy shall be appointed only for the un- 
expired term of the member whom he succeeds. 


Your submission does not give the date of Judge Barton’s ap- 
pointment nor indicate whether his separation from the service is 
by reason of expiration of term, voluntary resignation, or in some 
other manner, but in the list of Executive nominations received by 
the Senate December 10, 1923, as reported in the Congressional 
Record of December 10, 1923, page 164, appears the following: 


Edwin P. Morrow, of Kentucky (public group), for term of five years, vice 
R. M. Barton, whose term expired April 1, 1923, now serving under a recess 
commission, and who has resigned to be effective upon the qualification of 
his successor. 


If the facts are as thus indicated, that is to say, if Judge Barton’s 
former term expired April 1, 1923, and he thereupon was given a 
recess appointment which would terminate automatically with the 
close of the present session of Congress, if the nomination of a suc- 
cessor be not confirmed by the Senate in the meantime, and his 
resignation from the recess appointment has been tendered and ac- 
cepted effective from the date of qualification of his successor, he 
will continue to be entitled to the salary of the office until the 
qualification of his successor, after confirmation by the Senate, and 
the issuance and acceptance of a commission, provided, of course, 
such qualification occurs before the close of the present session of 
Congress. See 18 Comp. Dec., 81; 22 id., 654; 23 id., 383; 26 id., 443. 

The question submitted is answered accordingly. 


VETERANS’ BUREAU — DISABILITY COMPENSATION — CONCEAL- 
MENT OF DISABILITIES AT DATE OF ENLISTMENT. 


An enlisted man of the Army discharged by reason of fraudulent concealment 
of physical disabilities at the time of enlistment may not be “ conclusively 
presumed to have been in sound condition” at date of enlistment, and 


payment of any compensation under the war risk act by reason of the 
concealed disabilities, or any aggravation thereof, is not authorized. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 27, 1923: 


I have your letter of December 5, 1923 (Willis Elson Werring, 
C-1280803), partly as follows: 


In your decision of October 22, 1923, with reference to the effect of a dis- 
charge for fraudulent enlistment upon compensation and insurance, you 
stated that if any doubtful questions arose they might be submitted to your 
office for further consideration under the statute and your decision. 

The case of Willis Elson Werring is therefore presented for your attention. 
This man enlisted November 6, 1920. His physical defects noted at enlist- 
ment were one tooth missing and one defective. He was discharged from the 
service June 27, 1921, by reason of the fraudulent concealment of a tubercular 
condition of hip and kidneys which was aggravated by his service. The ciaim- 
ant alleges he informed the recruiting officer that he suffered with kidney 
trouble, but that he did not know what it was. He further states the recruit- 
ing officer told him not to say anything about it. The records of the War De- 
partment fail to substantiate his statement. 

The question arises as to whether this man is entitled to compensation from 
this bureau in view of the fact that his only service in the Army or Navy 
was during the enlistment from which he was discharged because of the 
fraudulent concealment of his disability. 


The decision of October 22, 1923, 3 Comp. Gen., 238, cited by 
you, construed section 29 of the war risk act as amended by section 
1 of the act of March 4, 1923, 42 Stat., 1521, as follows: 


Sec. 29. The discharge or dismissal of any person from the military or naval 
forces on the ground that he is guilty of mutiny, treason, spying, or any 
offense involving moral turpitude, or willful and persistent misconduct, of 
which he has been found guilty by a court-martial, or that he is un enemy 
ulien, conscientious objector, or ua deserter, shall terminate any insurance 
granted on the life of such person under the provisions of Article 1V and shall 
bar all rights to any compensation under Article III or any insurance under 
Article IV: 


It is obvious that a discharge for fraudulent concealment of disa- 
bility not pursuant to a court-martial proceeding does not come 
within the scope of the quoted statute, and, accordingly, the case is 
for consideration and disposition otherwise than under its provi- 
sion. 

As a general principle of law, fraud should be a bar to any stat- 
utory right. The Congress can not be presumed to have so legis- 
lated as to grant a right resulting from fraudulent action. A vet- 
eran who is shown to have fraudulently concealed a disability may 
not be conclusively presumed to have been in sound condition when 
entering the service under the provisions of section 300 of the war 
risk act. 

In this case had Werring not concealed his disability he probably 
would not have been accepted for service, or, if so, the disability 
would have been noted and disability compensation limited to aggra- 
vation. As concealment resulted in no notation being made of record 
at the time of enlistment, there is no basis on which to determine 
whether any aggravation resulted from service. 

The question of what constitutes sufficient evidence of fraudulent 
concealment of a disability must be left largely to consideration of 
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individual cases. It may be stated, generally, that fraud must be 
proved by convincing evidence and may not be presumed merely 
from the fact that no notation was made of record at the time of 
entrance into the service. However, a discharge from the Army be- 
cause of fraudulent concealment of a disability is sufficient evidence 
of the fraud for the Veterans’ Bureau to deny an award of compen- 
sation based on the disability concealed. 

There is, therefor, no authority for payment of disability compen- 
sation to Willis Elson Werring. 


RENTAL ALLOWANCE—NATIONAL GUARD OFFICERS—TRAVEL 
FROM CAMP. 


A National Guard officer entitled to Federal pay and to rental allowance for the 
period of attendance at an encampment may be paid rental allowance cover- 
ing the period of travel from camp if such travel is not in excess of 72 
hours’ duration. 

A disbursing officer is not entitled to a decision by the General Accounting 
Office upon a hypothetical question, being entitled to decisions only on 
questions arising in properly certified vouchers actually before him for 
payment. 


Comptroller General McCarl to Maj. Frank H. Lusse, United States property 
and disbursing officer, Kentucky National Guard, December 29, 1923: 


There has been received with your letter of November 27, 1923, 
with request for decision thereon, supplemental pay roll of State 
staff corps and departments, Kentucky National Guard, Camp Knox, 
Ky., July, 1923, containing the claim of Maj. Thomas W. Wood- 
yard, Quartermaster Corps, for rental allowance for July 24, 1923, 
in connection with the encampment of a portion of the National 
Guard of Kentucky at Camp Knox, July 8 to 22, 1923. 

Major Woodyard was in charge of the advance and rear details 
which were, by paragraph 15, General Orders No. 3, Adjutant 
General’s Office, Frankfort, May 28, 1923, required to precede their 
organizations and units three days and remain one day beyond the 
period of the encampment. In obedience to this order, Major Wood- 
yard left for camp on the evening of July 5, 1923, and, returning, 
departed from camp during the night of July 23, 1923, and reached 
his home at 10.30 on the morning of July 24, 1923. He was paid 
pay, $166.67, and subsistence allowance, $36, July 5 to 24, inclusive, 
20 days, and rental allowance for dependents, $63.33, July 5 to 23, 
19 days, on your voucher No. 28, July, 1923, accounts. You state 
as your reason for refusing to pay rental allowance for July 24, 
that in your opinion the rental allowance did not accrue during 
days consumed in travel. 

It has been held that where an officer is traveling at the expense 
of the United States such quarters as are necessary for the officer 
are being furnished by the United States and that for the purpose 
of rental allowance public quarters are available and are being 
furnished. 2 Comp. Gen., 47, 50. 
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The operation of this holding has, however, been limited for 
convenience of accounting to cases where the travel involves a period 
in excess of seventy-two hours. Decision to Secretary of the Navy, 
June 22, 1923, 22 MS. Comp. Gen., 754. 

If therefore the officer is properly entitled to pay and is, under 
section 1 of the act of March 4, 1923, 42 Stat., 1507, entitled to 
rental allowance for the period of attendance at the encampment, 
2 Comp. Gen., 594, he may be paid rental allowance during the pe- 
riod of travel from camp, if such travel is not in excess of seventy- 
two hours. 

The pay roll is returned herewith and, if otherwise correct, may 
be paid. The hypothetical question stated in your letter is not 
answered, as a disbursing officer is entitled to decision only on a 
question arising in a properly certified voucher actually before him 
for payment. 25 Comp. Dec., 653. 


TRAVELING EXPENSES—AIR TRAVEL—TEMPORARY DUTY STOPS. 


The travel status of an officer of the Army traveling by air, with the right to 
reimbursement for the actual expenses of travel, ends on arrival at a 
temporary duty station if the delay there for the performance of duty 
exceeds 72 hours, and the travel status doesnot again revive until the 
actual commencement of travel thereafter notwithstanding that the re- 
sumption of travel is delayed by weather conditions. 


Comptroller General McCarl to Capt. D. W. Morey, United States Army, Jan- 

uary 2, 1924: 

There has been received your letter of December 1, 1923, submit- 
ting voucher in favor of First Lieut. Albert F. Hegenberger, Air 
Service, United States Army, for reimbursement of traveling ex- 
penses incurred while traveling by airplane from Dayton, Ohio, to 
Washington, D. C., and return June 1 to 10, 1923, under paragraph 
2 of Special Orders, No. 70, dated Headquarters, McCook Field, 
Dayton, Ohio, May 28, 1923. 

The orders directed him to proceed to Washington for the per- 
formance of temporary duty and upon completion to return to his 
proper station. He commenced travel June 1, 1923, and arrived at 
Washington on the same day, completed the duties assigned June 7, 
and commenced travel on the return journey June 10, having been 
delayed in Washington June 8 and 9 because of inclement weather, 
described as high west winds. 

Claim is made for reimbursement of expenses incurred on each of 
the days of June 1 to 10, including the period in the performance 
of temporary duty and while delayed on account of inclement 
weather. You state that doubt as to the competency of the voucher 
is occasioned by the restrictions contained in decision of October 17, 
1923, case of Beaton, 26 MS. Comp. Gen., 746, and request advice 
whether you are authorized to pay the voucher in accordance with 
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the terms of decision of the Comptroller of the Treasury of February 
21, 1920, case of Haskins, 92 MS. Comp. Dec., 755. In that case 
Haskins was directed to travel by air from Dayton to Cleveland and 
Akron, Ohio, and return, and was delayed three days at Akron 
after completion of duty because of weather conditions. Payment of 
the vouchers was authorized without discussion and apparently with- 
out consideration as to whether the continuity of the journey had 
been broken at Akron. In so far as that decision is inconsistent with 
decisions of this office, and particularly 1 Comp. Gen., 726, as elabo- 
rated by 2 Comp. Gen., 287, and case of Beaton, it is overruled and 
does not afford protection to a disbursing officer. 

The Beaton decision is specific that reimbursement of traveling 
expenses is authorized only when a travel status exists; that a travel 
status ends on arrival at a temporary duty station if the delay there 
for the performance of duty exceeds 72 hours, and that a travel 
status is not conferred by readiness to travel but by the actual com- 
mencement of travel. 

In the present case reimbursement is not authorized for expenses 
at Washington, June 1 to 7, during the period of performance of 
temporary duty under 1 Comp. Gen., 726; and 2 éd., 287; and as 
determined by the Beaton case, reimbursement is precluded for the 
period June 8 to 10, while delayed in commencing the return journey. 

This holding and these decisions are not ineonsistent with the case 
of Wilkins, March 22, 1923, 19 MS. Comp. Gen., 1152. Aside from 
the ordinary delays directed by his orders, none exceeding 72 hours, 
Wilkins had temporary duty at Confluence, Pa., requiring two days, 
June 1 and 2, and was delayed in continuing the journey June 3, 4, 
and 5 because of weather conditions. Here the travel status did not 
terminate, the delay for the performance of duty was two days, and 
had weather conditions permitted the journey would have been 
resumed June 3. In the Beaton case it was said: 


Inability to perform a duty assigned at a temporary station because of 
weather conditions is not a delay in a continuous voyage but a delay in the 
performance of the duties assigned which may break what would otherwise be 
a continuous voyage. 


On the voticher, herewith returned, reimbursement for breakfast 
at Moundsville, June 1, and lunch there, June 10, the tips actually 
paid in connection with those meals, and car fare from the landing 
field in Washington, June 1, if expended, only are authorized. 


TRAVELING EXPENSES—TIPS IN ANTITIPPING STATES, 


The giving of tips at the end of an Interstate journey terminating in Georgia 
being contrary to the laws of that State is not a necessary traveling ex- 
pense and is not reimbursable. 


Comptroller General McCarl to A. N. Ross, disbursing clerk, Federal Trade 
Commission, January 4, 1924: 


I have your letter of December 17, 1923, requesting decision 
whether payment is authorized of a voucher for 25 cents stated in 
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favor of John Knox Arnold, an employee of the Federal Trade 
Commission, being for reimbursement of a fee paid by Mr. Arnold 
to a Pullman porter while in the State of Georgia. 

Paragraph 17 of the travel regulations of the Federal Trade Com- 
mission, effective July 1, 1918, provides that payment of train porter- 
age fee is not permitted in States having antitipping laws, of which 
Georgia is one as shown by amendment to travel regulations under 
date of February 8, 1919 (Secretary’s order No. 36). 

The State statute makes the item in question an unnecessary and 
unlawful expense and reimbursement can not be allowed, only ac- 
tual and necessary traveling expenses being reimbursable. See 22 
Comp. Dec., 397. The fact that payment was made at the end of 
an interstate journey is not controlling. The payment was unlawful 
where made and therefore not a lawful and necessary expense of 
travel and hence not reimbursable. 

You are advised that payment of the voucher returned herewith 
is not authorized. 


ACCEPTANCE OF CHECKS OR DRAFTS IN PAYMENT OF OBLIGA- 
TIONS DUE THE UNITED STATES, 


An officer authorized to receive public moneys, who accepts a check or draft in 
payment of an obligation due the Government will be held accountable if 
such check or draft proves worthless and his only recourse will be against 
the remitter. 


Comptroller General McCarl te John Widlon, register, United States Land 

Office, Pierre, S. Dak., January 8, 1924: 

I have your letter of November 24, 1923, requesting my decision 
as to whether or not you are protected from personal loss in accept- 
ing checks, drafts, ete., in payment of fees due the United States, 
of which you are charged with collecting, when acting in accordance 
with the provisions of Treasury Department Circular No. 176, May 
15, 1922, paragraph 5, and General Land Office Circular No. 616, 
August 9, 1918, paragraph 72. Further, if in case you accept a check 
in payment of a fee for which you issue a regular receipt showing 
payment to have been made, and the check is later determined to be 
uncollectible, whether or not you are personally liable for the amount 
so receipted for. 

Under the law certain fees are established to be charged by every 
register or receiver of a land office. Section 2241, Revised Statutes, 
provides: 

Whenever the amount of compensation received at any land office exceeds 


the maximum allowed by law to any register or receiver, the excess shall be 
paid into the Treasury, as other public moneys. 


Sec. 2245 provides: 


The receivers shall make to the Secretary of the Treasury monthly returns 
of the moneys received in their several offices, and pay over such money 
pursuant to his instruction. 
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Sec. 3473 provides in part, so far as is material, as follows: 

* * *; and all taxes and all other debts and demands than duties on 
imports accruing or becoming due the United States shall be paid in gold 
and silver coin, Treasury notes, United States notes, or notes of national 
banks; * * *%, 

The receipt by you of a check or draft is not the receipt of pay- 
ment of a fee which you are required by law to collect; and should 
you, upon receipt of such draft or check, issue an official receipt or 
other evidence of the discharge of an obligation to the United States 
you would not be protected from loss in the event of failure, from 
any cause, to reduce the check or draft to cash. 

The duties of collectors and receivers of public moneys are de- 
termined by the acts of Congress. Officers who receive public 
moneys which they are not authorized to keep as salary are held to 
a strict accountability and are required to account therefor, section 
3622, Revised Statutes, and their official bonds are conditioned upon 
performance of their duties in accordance with the requirements 
of the law. 

No accounting may be based upon kinds of exchange other than 
provided in section 3473, supra. 

While the circulars to which you refer permit the acceptance of 
checks and drafts in connection with payment of obligations due 
the United States, it was evidently not intended and it could not be 
required that full credit should be given the remittor until collection 
of the check or draft was accomplished. If an officer authorized 
to receive public moneys accepts a check or draft in discharge of 
an obligation due the United States and such check or draft proves 
worthless he will be held accountable and his only recourse will be 
against the remittor. In case of doubt or where an officer is un- 
willing to assume the responsibility of giving full credit on a check 
or draft, the better procedure is to accept the check or draft for 
collection only, full credit and official receipt to be given when collec- 
tion of the check or draft has been actually accomplished. The 
circulars do not operate to alter or amend the requirements of law. 
See 14 Comp. Dec., 565; 17 id., 5; and 20 id., 490. 


BURIAL EXPENSES—VETERANS OF WAR AND BENEFICIARIES AND 
TRAINEES OF VETERANS’ BUREAU. 


Burial expenses of persons dying while in the military or naval service of 
the United States are payable by the Government, within the limits fixed 
by the act of March 4, 1923, 42 Stat., 1523, irrespective of the amount 
of assets left by the deceased. 

Burial expenses of veterans of any war dying after discharge and who are 
not receiving medical treatment or vocational training from the Veterans’ 
Bureau, may be paid under the act of March 4, 1923, 42 Stat., 1523, only 
where the deceased did not leave sufficient assets and the burial expenses 
are not otherwise provided for, 
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Burial expenses of veterans who die while away from home and while under 
the jurisdiction of the Veterans’ Bureau receiving medical treatment or 
vocational training, are payable, subject to the limitation in amount 
fixed by the act of March 4, 1923, 42 Stat., 1523, without regard to the 
sufficiency of the assets of the deceased; but when such veterans, receiv- 
ing treatment or training, die at home the burial expenses may be paid 
under the act cited only where the deceased did not leave sufficient assets 
and the burial expenses are not otherwise provided for. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 9, 1924: 


I have your letter of November 27, 1923, requesting decision 
whether the United States Veterans’ Bureau has authority— 


* * * to pay a sum not exceeding $100.00 for actual funeral expenses 
and in addition thereto not to exceed $5.00 for a flag to drape the casket in the 
cases of those veterans of any war who die at home but while receiving duly 
authorized governmental medical, surgical, or hospital treatment or under- 
going a course of vocational training, regardless of the question of the suf- 
ficiency of assets left or other provision made for funeral expenses. The 
authority to pay the expenses of burial in cases of this class was not specifically 
discussed in your opinion of June 11, 1923. 


The act of March 4, 1923, 42 Stat., 1523, amending subsection 
(g) of section 301 of the war risk insurance act, is as follows: 


(2) If death occur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States shall pay 
for burial expenses and the return of body to his home a sum not to exceed 
$100, as may be fixed by regulation. Where a veteran of any war dies after 
discharge or resignation from the service and does not. leave sufficient assets 
to meet the expense of his burial and the transportation of his body, and such 
expenses are not otherwise provided for, the United States Veterans’ Bureau 
shall pay the following sums: For a flag to drape the casket, and after burial 
to be given to the next of kin of the deceased, a sum not exceeding $5; also 
for burial expenses, a sum not exceeding $100, to such person or persons as 
may be fixed by regulations: Provided, That subject to regulations, where death 
occurs while such pevson is receiving governmental medical, surgical or hos- 
pital treatment or vocational training, the United States Veterans’ Bureau shall 
pay, in addition to burial expenses, the actual and necessary cost of the trans- 
portation of the body of such person (including preparation of the body) to 
the place of burial within the continental limits of the United States. 


This statute lends itself to division into three parts, each making 
provision for burial expenses of a separate class of persons, viz: 


1. Persons dying while in the military or naval service. 

2. Veterans of any war dying after discharge who are not receiving medical 
treatment or vocational training from the Bureau. 

3. Veterans receiving medical treatment or vocational training from the 
Bureau. 


Governmental expenditure for burial expenses of the first class 
is definitely limited not to exceed $100 and is authorized irrespec- 
tive of whether there be sufficiency of assets of the deceased. 

Governmental expenditure in the second class is definitely limited 
and payment is authorized only where there are not sufficient assets 
in the estate of the decedent or the expenses are not otherwise pro- 
vided for. 

Governmental expenditure in the third class is also limited in 
amount, but the statute has not made it clear whether the amount 
fixed by regulation is or is not payable without regard to availability 
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of private funds. Decision of June 11, 1923, 2 Comp. Gen., 791, 
held that the amount authorized in the third class would be payable 
for beneficiaries of the bureau without regard to availability of 
private funds as an administrative measure. This would be subject, 
however, to the limitation that where provision for funeral ex- 
penses is the obligation of some one, for example, a fraternal organi- 
zation, payment thereof by the United States would not be author- 
ized. The question now presented is whether such construction is 
applicable to beneficiaries who die at home as well as to those who 
die away from home. 

The fundamental reason for payment of burial expenses and 
transportation of remains of beneficiaries of the bureau, or the third 
class indicated, by the Government without regard to availability of 
private funds, seems to be the responsibility for removal and burial 
of the remains while they are exclusively under control of the Gov- 
ernment, where the situation is such as to render most undesirable 
the delay that would necessarily be involved in determining the mat- 
ter of availability of private funds, analogous to the first class of 
persons indicated, viz—those dying while in the service—this respon- 
sibility of the Government attaches only where the beneficiary dies 
away from home and while under the jurisdiction of the bureau, 
either in receipt of medical treatment or vocational training. No 
such responsibility attaches where the beneficiary dies at home, the 
body in such cases not being under the control of the Government. 

Accordingly, I am constrained to hold that unless and until a 
clearer statutory authority is provided, the intent of the present 
statute is fulfilled by restricting payments of Government funds for 
transportation of remains, burial, and flag for beneficiaries of the 
bureau, without regard to availability of private funds, to cases of 
beneficiaries dying away from their homes and while under the juris- 
diction of the bureau in receipt of medical treatment or vocational 
training, and that in cases of beneficiaries dying at home payments 
of Government funds will be authorized only where the beneficiary 
does not leave sufficient assets and such expenses are not otherwise 
provided for. 


CONTRACTS—LIQUIDATED DAMAGES—EXTENSIONS OF TIME. 


The failure of a contractor to apply for an extension of time for causes coming 
within the contract terms until after the time fixed for completion of the 
work does not necessarily defeat the right to such extension if the applica- 
tion therefor is filed within a reasonable time and prior to final settlement. 


Decision by Comptroller General McCarl, January 9, 1924: 


The Secretary of the Interior has requested review of settlement 
No. C-3054-I, this office, dated October 27, 1923, suspending certain 
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vouchers in the account of Alma L. Truax, special fiscal agent, 
United States Reclamation Service. 

The amounts suspended are for expenditures incurred on con- 
tract construction work for ditches for the Reclamation Service, and 
credit was withheld because the applications for extension of time 
for completion of contracts were not made before date specified for 
completion. 

There is a provision in each of the contracts which defines delays 
and is as follows: 


If any delay is caused the contractor by specific orders of the engineer to 
stop work, or by the performance of extra work ordered by the engineer, 
or by the failure of the United States to provide material or necessary instruc- 
tions for carrying on the work, or to provide the necessary right of way or 
site for installation, or by unforeseen causes beyond the control of the con- 
tractor, such delay will entitle the contractor to an equivalent extension of 
time, except as otherwise provided in paragraph 29. Application for extension 
of time must be approved by the engineer and shall be accompanied by the 
formal consent of the sureties, but an extension of time, whether with or 
without such consent, shall not release the sureties from their obligations, 
which shall remain in full force until the discharge of the contract. If delays 
from any of the above-mentioned causes occur after the expiration of the 
contract period no liquidated damages shall accrue for a period equivalent to 
such delay. 


Section 45, failure to complete the work in the time agreed upon: 


Should the contractor fail to complete the work in the time agreed upon in 
the contract or in such extra time as may have been allowed for delays by 
extensions granted as provided in the contract, a deduction of five dollars 
per day for each schedule will be made for each and every day, including 
Sundays and holidays, that such schedule remains uncompleted after the date 
required for the completion. The said amounts are hereby agreed upon as 
liquidated damages for the loss to the United States on account of all expenses 
due to the employment of engineers, inspectors, and other employees after the 
expiration of the time for completion and on account of the value of the 
operation of the irrigation works dependent thereon, and will be deducted 
from any money due the contractor under this contract, and the contractor 
and his sureties shall be liable for any excess. 


It is now well settled that extensions of contract time, whether 
applied for and granted before or after the contract period has 
expired, are inoperative to relieve a contractor from his contract 
liability for damage for delays, unless granted because of, and for 
a time equivalent to, delays occasioned by the happening of events 
which the contract recognizes as excusable. 

In the instant matters there were delays for which compensating 
extensions of time might properly be granted under the terms of the 
contracts, and the matter for determination is whether failure to 
make formal application for such extensions before the date fixed by 
the contracts for completion of the work defeats contractors’ rights 
to such extensions. 

The contracts fix no time within which request for extension of 
time for delays must be made, and no time limit having been agreed 
upon contractors were entitled to a reasonable time after the delay 
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or delays occurred and before final settlements, determinable from 
the facts and circumstances. 

Contractors were water users on the reclamation project they 
were improving and were in a sense working for themselves. It may 
safely be assumed they would have no purpose to unnecessarily delay 
completion of the improvement. While it appears their formal 
requests for extensions of time were made in each instance after the 
date fixed for completion, four in excess of thirty days and approxi- 
mately half in less than seven days, all were made prior to final set- 
tlement and appear to have occasioned no loss or inconvenience to the 
United States. In the circumstances appearing, I am of opinion 
the applications for extensions of time were made within a reason- 
able time after the occurrence of the excusable delays. 

Credits of the items suspended will be allowed in the accounts 
accordingly. 


ADVERTISEMENT. 


No payment may be made for an advertisement inserted in a newspaper with- 
out prior written authority for such publication from the head of the de- 
partment as required by section 3828, Revised Statutes; a subsequent ap- 
proval or ratification by the head of the department does not remove the 
statutory bar. 


Decision by Comptroller General McCarl, January 9, 1924: 

David Nolan, special agent, Special Intelligence Unit, Bureau of 
Internal Revenue, applied December 3, 1923, for review of settle- 
ment C-15014, dated November 14, 1923, in which was disallowed 
his claim for $5.80 for reimbursement of a payment made by him for 
the insertion of an advertisement in the personal column of the 
Chicago Tribune on August 25 and 26, 1923. The advertisement 
was inserted at the request of another special agent in the Special 
Intelligence Unit. 

Section 3828, Revised Statutes, provides as follows: 


No advertisement, notice, or proposal for any Executive Department of the 
Government, or for any Bureau thereof, or for any oflice therewith connected, 
shall be published in any newspaper whatever, except in pursuance of a written 
authority for such publication from the head of such Department; and no 
bill for any advertising, or publication shall be paid, unless, there be presented, 
with such bill, a copy of such written authority. 


The language of the statute is plain. The decisions have uni- 
formly been that payment can not be made except in strict accordance 
with the terms of the statute. A subsequent approval or ratification 
is not enough. 5 Comp. Dec., 166. 

In the absence of a showing of prior written authority of the 
head of the department the settlement is sustained. 
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ESTATES OF DECEASED SOLDIERS—EFFECT OF INSANITY ON 
COURT-MARTIAL SENTENCE. 


The establishment of the insanity of a soldier subsequent to the forfeiture of 
pay by operation of a court-martial sentence does not affect the pay 
already forfeited pursuant to such sentence. 

Where an amount found due a deceased soldier exceeds $500 it is not payable 
to the widow or legal heirs of the soldier under the act of, June 30, 1906, 
34 Stat., 750, but settlement must be made in favor of the estate of such 
soldier. 


Decision by Comptroller General McCarl, January 10, 1924: 

The Chief of Claims Division, this office, submitted for proper 
action settlement No. W-252, dated May 18, 1923, in which was 
found due the estate of Edgar F. Martin, deceased, late private, 
Supply Company, Nineteenth Field Artillery, serial No. 1044882, 
$752.08, payable as follows: 

To A. P. Carson, insurance cashier, United States Veteran’s 
Bureau, symbol 11012, on account of term insurance premiums, 
$79.20, and to J. J. Martin and Florence Virginia Martin, parents 
of the deceased soldier, $336.44 each. 

No action has been taken looking to the payment of the amount 
found due. 

The soldier enlisted October 11, 1916, and was honorably dis- 
charged May 26, 1920, on account of insanity. He died on or about 
December 21, 1921. 

G. T. Michael, of Augusta, W. Va., was appointed administrator 
of his estate November 25, 1922, and has presented claim for arrears 
of pay and allowances due the deceased soldier. 

The Adjutant General reports that the soldier was reduced from 
private, first class, to private, November 1, 1917; that he left the 
United States for foreign service May 27, 1918, and arrived at port 
on return to United States June 1, 1919; that he was tried by gen- 
eral court-martial on July 31, 1918, for violation of the ninety- 
sixth article of war, and was sentenced to be confined at hard labor 
for three months and to forfeit two-thirds of his pay for a like 
period; one medical card shows him admitted to Base Hospital No. 
214, A. E. F., November 18, 1918, for constitutional pyschopathic 
state and chronic alcoholism which existed prior to enlistment, and 
other medical records show him admitted to Hospital No. 12, 
A. E. F., November 11, 1918, transferred to Base Hospital No. 8, 
November 27, 1918, and to Base Hospital No. 214, November 28, 
1918, for observation of mental condition; dropped from the rolls 
as a deserter January 26, 1919; picked up by military police at 
Rennes, France, and admitted to Base Hospital No. 214, March 11, 
1919; disability board which met April 15, 1919, recommended that 
charges be dropped and that he be returned to the United States 
under medical supervision and further recommended that any in- 
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debtedness of accused to the United States Government incident to 
his delinquencies, be canceled; that he was transferred to United 
States Army General Hospital No. 43, National Soldiers’ Home, 
Hampton, Va., June 1, 1919, for constitutional pyschopathic state, 
inadequate personality, existing prior to enlistment; absented him- 
self without leave August 2, 1919, and that a board of medical offi- 
cers appointed to report on his case, finds that the soldier was insane 
at the time and not mentally responsible for his act. Correspondence 
in the case indicates that he was subsequently committed to the 
Government Hospital for Insane at Washington, D. C., date not 
shown. 

The evidence indicates that the soldier was not mentally re- 
sponsible for his acts in leaving the hospitals January 26, 1919, 
and August 2, 1919. It is considered, therefore, that his status from 
the time he was admitted to hospital in November, 1918, for mental 
observation and treatment to the date of discharge May 26, 1920, 
was that of duty. See Review No. 4868, August 18, 1923, 24 MS. 
Comp. Gen., 379. 

It does not appear that the question of insanity arose at. the 
trial of the soldier by general court-martial July 31, 1918, or prior 
to the execution of the sentence. The statement that the soldier was 
admitted to hospital in November, 1918, for constitutional 
psychopathic state and chronic alcoholism which existed prior to 
enlistment is not understood to mean that he was insane prior 
to enlistment and at the time of his conviction, but rather that 
the cause of his mental condition on entering the hospital origi- 
nated prior to his enlistment. The establishment of his insanity 
subsequent to the execution of the sentence can not efface the punish- 
ment that had already been imposed in pursuance of the sentence or 
restore the pay already lost by the execution of the sentence. See 
18 Comp. Dec., 933. 

The soldier was paid by Army paymasters to and including April 
30, 1918, and also $30 in June, 1919. 

His account is stated as follows: 


CREDITS. 

Excess deduction for insurance premiums for February, March, 
md Abe OO00l 2421.60 ee hl ts Lhe $0. 45 

Pay, May 1, 1918, to May 26, 1918, @ $30 per mo_-_-----.-----_._ — 26.00 
“ May 27, 1918, to June 1, 1919, @ $33 per mo____--___-_-____ — 401. 50 
“ June 2, 1919, to May 26, 1920, @ $30 per mo______-____________. 355. 00 


782. 95 
DEBITS, 
Short stoppage of pay on December, 1917, pay roll . 20 
Due U. S. Ordnance not deducted on December, 1917, pay roll... .42 
SETI IE PO, nn cterncepimemeciinnmpmemesinnmaee MN OO 


Forfeiture as per sentence of court-martial July 31, 1918___-__ 57.55 88.17 


Balance due soldier 694. 78 
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There is due the Veterans’ Bureau for premiums on the insurance 
policy of the soldier from May 1, 1918, to April 30, 1920, at $3.30 
per month, $79.20. 

The act of June 30, 1906, 34 Stat., 750, authorizes the accounting 
offices in the settlement of the accounts of deceased officers or en- 
listed men of the Army where the amount due the decedent’s estate 
is less than $500 and no demand is presented by a duly appointed 
legal representative of the estate to allow the amount found due to 
the decedent’s widow or legal heirs in the order of precedence 
therein stated. 

Upon review the settlement is modified and there is certified due 
the estate of the soldier $694.78 instead of $752.08. The certificate 
of settlement will be canceled and a new certificate issued for the 
amount herein found due payable as follows: 

To A. P. Carson, insurance cashier, U. S. Veterans’ Bureau, symbol 


11012, on account of term insurance premiums___--~----_--_________ 79. 20 
To G. T. Michael, Augusta, West Virginia, administrator of the estate 


Oy | Ce TE IE, GONE oo hee ngsencghacgipnegesb eres anmeneemnnes 615. 58 


PER DIEM EMPLOYEES WORKING ON HOLIDAYS—COMPENSATION. 


Employees on a per diem basis, employed permanently as distinguished from 
employment from day to day or for brief definite periods, when required 
to work on any of the holidays provided for in the acts of January 6, 
1885, 23 Stat., 516; February 23, 1887, 24 Stat., 644; and June 28, 1894, 
28 Stat., 96, are entitled to two days’ pay. 


Comptroller General McCarl to the Secretary of the Interior, January 11, 

1924: 

I have your letter of December 21, 1923, requesting decision 
whether or not regularly employed per diem field employees of the 
Reclamation Service may be employed and paid a day’s pay in addi- 
tion to the day’s pay that they would receive without work under the 
law on the legal holiday named in the acts of January 6, 1885, 
23 Stat., 516; February 23, 1887, 24 Stat., 644; and June 28, 1894, 
28 Stat., 96. 

Under the acts cited it has been held that where by public necessity 
per diem employees are required to perform work on the days named 
in the acts they are entitled to two days’ pay, one for the work per- 
formed and one given by the statute. See 24 Comp. Dec., 529, and 
the decisions therein cited. 

Accordingly you are advised that if the per diem employees 
referred to in your submission are permanent employees as dis- 
tinguished from persons engaged from day to day or for a definitely 
fixed brief period, they would be entitled, under the plain pro- 
visions of the statutes hereinbefore cited, to double compensation 
when required by the exigencies of the service to work on any of 


the holidays specifically mentioned in said statutes unless the con- 
8779°—24——28 
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tract of employment stipulates that the employee shall receive 
compensation only for services actually performed. In other 
words, if the per diem employee is of the class that is entitled to 
receive pay for the holiday without rendering service thereon said 
employee is entitled to two days’ pay for each such holiday on which 
service is required to be rendered. 


CLAIMS—CERTIFICATION TO CONGRESS. 


Claims which would be payable from appropriations for “Arrears of pay, 
bounty, ete. (certified claims),” and “ Pay, etc., of the Army, War with 
Spain (certified claims),” are not dependent for their l-gality upon any 
appropriation but arise independently thereof and are, therefore, claims 
which may be settled by the General Accounting Office and certified for 
payment regardless of the present availability of any appropriation there- 
for. 

Claims of a class for which there exists no right to payment independent of 
an appropriation therefor, such as claims for damages to and loss of 
private property, are of a class which may not be settled by the General 
Accounting Office unless there is at the time an appropriation available 
and sufficient for their payment. (Modified by Circular No. 18, March 6, 
1924.) 


Comptroller General McCarl to the Secretary of the Treasury, January 12, 
1924: 


I have your letter of the 5th instant, as follows: 


It has been the practice for many years for the War Department to present 
each year estimates of appropriation for submission to Congress under the 
appropriation titles, “ Arrears of pay, bounty, ete. (certified claims),” and 
“Pay, ete., of the Army, War with Spain (certified claims), to meet the pay- 
ment of claims certified to be due by the Accounting Offices during the respec- 
tive years, the last appropriations for these purposes of $1,000 and $500, 
respectively, being provided for by Congress in the War Department appro- 
priation act for the service of the fiscal year 1923, approved June 30, 1922 
(42 Stat., 726). 

It is noted also that “ The Budget” for 1925 carries estimates of appropria- 
tions under the two appropriation titles first above referred to, in the sums of 
$500 and $250, respectively, to cover claims certified to be due by the account- 
ing officers during the fiscal year 1925. 

No appropriations, however, were provided by Congress for the payment of 
these two classes of claims during the fiscal year 1924. Nevertheless, such 
claims are continuing to be settled by the General Accounting Office, the Treas- 
ury Department having received during the present fiscal year, up to this date, 
certificates of settlement as listed in the accompanying statement. 

Inasmuch as no appropriation is available for the payment of the amounts 
found due under these certificates, your views are requested as to whether the 
same principle should apply to the certification for payment of these claims 
as referred to in your memorandum of June 24, 1922, addressed to Chief, War 
Department Division, and to your decision of June 30, 1923 (Review Nos. 4893, 
4894, and 4895), pertaining to “Claims for damages to and loss of private 
property,” in which you held that claims in excess of the amount of the ap- 
propriation provided by Congress should not be allowed for payment, and 
directed that the papers in connection with the certificates of settlement 
therein referred to should be returned to the War Department. 

In this connection your attention is invited to your decision A. D. 7798 of 
July 28, 1923, and to your letter of August 24, 1923, pertaining to certifications 
by the General Accounting Office in excess of the appropriations provided for 
the fiscal year 1923 under “ Arrears of pay, bounty, etc. (certified claims), 
1923,” and “ Pay, ete., of the Army, War with Spain (certified claims), 1923,” 
respectively. 

The certificates of settlement as listed on the enclosed statement will be 
held by this department awaiting your advices in this matter. 
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In reply you are advised that claims for “ Arrears of pay, bounty, 
etc.,” and “ Pay, etc., of the Army, War with Spain,” are claims 
of a class the right to the payment of which arises independently 
of any appropriation for their payment or of the insufficiency of 
one, and for the payment of which in consequence the United 
States is equally indebted to the claimants regardless of an appro- 
priation therefor or of an insufficient one—as, for example, claims 
of the incumbents of offices or grades created in the Army by 
statute to the compensation, etc., which the Congress has attached 
to such offices or grades separately and apart from the appropria- 
tions it has made for the payment of such compensation, etc., and 
regardless thereof—as distinguished from claims the right to the 
payment of which originates in the appropriation which in itself 
both creates the authority for the expenditure and appropriates 
for it, and which claims stand or fall with the appropriation itself, 
as the “Claims for damages to and loss of private property ” 
covered by the provision therefor appearing in annual appropria- 
tion acts, which provision constitutes the sole authority for their 
payment and in consequence of which, in the absence of such an 
appropriation or the exhaustion of one, there exists no right or 
foundation for such claims. 

Accordingly, the claims for “ Arrears of pay, bounty, etc.,” and 
for “ Pay, ete., of the Army, War with Spain,” are claims of a 
class which it is the duty of the accounting officers to certify for 
payment—regardless of the making of any appropriations therefor 
or of the insufficiency of an appropriation made for the purpose. 
See, to such effect and as not inconsistent therewith, the letter of 
August 24, 1923, 24 MS. Comp. Gen., 591, and A. D. 7798, July 28, 
1923, 23 id., 976, referred to in the submission; also 26 Comp. Dec., 
215; 18 id., 937; 27 id., 954; 12 id., 324; 9 id., 531; 4 éd., 319; 1 
Comp. Gen., 540; Shipman v. United States, 18 Ct. Cls., 147; Collins 
Case, 15 id., 35; United States v. Langston, 118 U. S., 389. 

On the other hand, claims for “ Damages to and loss of private 
property ” are claims of a class for which there exists no right 
for payment without an appropriation, or when such an appropria- 
tion in itself creating such a right has been exhausted, and which 
have no legal foundation in the absence of an appropriation or fol- 
lowing the exhaustion of one. See to such effect the remaining de- 
cisions cited in the submission, memorandum of June 24, 1922, and 
decision of June 30, 1923, Reviews Nos. 4893, 4894, 4895, 22 MS. 
Comp. Gen., 1218; also 27 Comp. Dec., 594; 4 id., 319, 392; 1 Comp. 
Gen., 149, 159; Shipman v. United States, 18 Ct. Cls., 138. 

The claims listed by you in your attached statement which have 
been settled by this office during the fiscal year 1924 and amounts 
found due as “Arrears of pay, bounty, etc. (certified claims)” 
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and “ Pay, ete., of the Army, War with Spain (certified claims)” 
are accordingly claims of a class which should be sent to Congress 
for an appropriation, notwithstanding the absence of any appro- 
priation for their payment for 1924. 


DECEASED AMERICAN SEAMEN—STATUTORY LIMITATION ON 
CLAIMS FOR WAGES. 


The fact that the United States was engaged in the World War for a portion 
of the six-year period in which claims for wages due deceased American 
seamen must be filed, does not extend the period for filing such claims by 
heirs or representatives of the deceased who were citizens of Germany. 


Decision by Comptroller General McCarl, January 12, 1924: 

The Secretary to the German Embassy applied November 6, 1923, 
for a review of settlement No. S-37139 of January 25, 1923, dis- 
allowing claims presented on behalf of the estates of John Adolf, 
Hermann Pegel, and Franz Lipfert, deceased American seamen, said 
claims being for the amount of wages due said seamen from the 
respective vessels on which employed at date of death. 

It appears that John Adolf while employed on the steamship 
Henry Wilson, died in Kirchak River, Alaska, July 3, 1914, that 
Herman Pegel, employed on the steamship San Juan, died at Ancon 
Hospital, Ancon, Canal Zone, December 25, 1915, and that Franz 
Lipfert died at sea June 30, 1916, while employed on the steamship 
Northern Pacific. 

The essential requirements of the statutes with respect to the dis- 
position of the effects and unpaid wages of a deceased seaman on an 
American vessel are that they be delivered by the master or owner 
of the vessel to a United States shipping commissioner to be turned 
over to the United States district court for the judicial district in 
which the home port or terminal port of the vessel is located and 
that the court shall hold such funds for a period of six years subject 
to any legal claims that may be presented and established against 
the same and that the balance of such funds not required to pay 
claims substantiated before the court shall become Government money 
and as such be deposited by the court and covered into the general 
fund of the Treasury of the United States. See sections 4538, 4539, 
4541, 4542, 4543, 4544, and 4545, Revised Statutes, the act of March 
8, 1897, 29 Stat., 689, and sections 289 to 291 of the judicial code, 
36 Stat., 1167. See also 1 Comp. Gen., 557. 

The authorized procedure appears to have been followed with 
respect to the wages and proceeds of effects of the seamen herein 
referred to and the claims here under consideration were not pre- 
sented to the court within a period of six years after the moneys 
had been received by said court. Accordingly said moneys became 
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Government moneys and have been deposited and covered into the 
general fund of the Treasury of the United States as miscellaneous 
receipts and can be withdrawn therefrom only in consequence of an 
appropriation made by the Congress. See Article I, section 9, of 
the Constitution of the United States. 

It is contended that the heirs or next of kin of these deceased sea- 
men, being German nationals, were precluded by the World War 
from presenting their claims to the court within the prescribed time, 
and therefore that their claims should not be barred. In view of 
the fact that the money in the cases here presented was paid into 
the court from about nine months to about two years and nine 
months before the United States entered the war, and was not 
covered into the Treasury until seven or eight months after the status 
of war was finally terminated, there would appear to be little or no 
ground for the contention, but however that may be, these seamen 
were employed on vessels of the American merchant marine and 
received the benefits provided by statutes for American seamen, 
and the fact that their heirs or next of kin were resident and na- 
tionals of Germany is no reason why their personal effects and unpaid 
wages should not have been disposed of as provided by said statutes. 

Upon a review of the matter, the settlement is sustained. 


TRANSPORTATION COSTS—REVISION AFTER ACCEPTANCE OF 
PAYMENT. 


The acceptance of payment on a voucher certified by claimant as correct, in 
settlement for coal furnished at a specified price subject to adjustment 
to meet any increase or decrease in freight rates, does not bar the payment 
of an additional amount in reimbursement to claimant of an additional 
freight charge which it was required to pay after the acceptance of the 
payment in question. 


Decision by Comptroller General McCarl, January 15, 1924: 

Weston Dodson & Co. (Inc.) applied November 16, 1923, for a 
reconsideration of decision of November 7, 1923, disallowing its claim 
for $7.42 on account of increase in transportation charges on coal 
delivered January 12, 1923, under contract No. 56728 of October 24, 
1922. 

The claim was disallowed upon the ground that the amount paid 
for the coal on January 31, 1923, was certified by claimant as cor- 
rect, and that payment thereof was accepted without any reserva- 
tion or stipulation with reference to any further payment on account 
of said delivery. 

It now appears that claimant was not advised of nor requested to 
pay this additional transportation charge of $7.42 until April 28, 
1923, Therefore said amount could not have been included in the 
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bill which was presented in January, 1923, and hence neither the 
certificate as to the correctness of said bill nor the acceptance of pay- 
ment thereof could operate to preclude claimant from asserting a 
claim for the additional charge of $7.42 after said charge had been 
paid by it. 

Upon a review of the matter a difference of $7.42 is certified due 
claimant. 


ASSESSMENT OF STREET IMPROVEMENTS AGAINST FEDERAL 
PROPERTY. 


Local city or town laws authorizing the assessment of the cost of street 
improvements against owners of abutting premises are not applicable 
to the Federal Government. 

The provision in the Weather Bureau appropriation for “ sidewalks on public 
streets abutting weather bureau grounds” is not available for concrete 
curbing not laid as incident to the construction of the sidewalk and 
not necessary in connection with the work of the weather bureau or the 
care and preservation of the building and grounds. 


Comptroller General McCarl to the Secretary of Agriculture, January 15, 

1924: 

I have your letter of December 29, 1923, requesting decision 
whether the appropriation “General expenses, Weather Bureau, 
1924,” may be used to pay a bill of $160.25 in favor of the city of 
Amarillo, Tex., to cover the cost of laying a concrete curbing along 
the street abutting the grounds of the United States Weather Bu- 
reau station in said city. 

It appears from your submission that the curbing was ordered by 
an ordinance of the city or town of Amarillo on June 1, 1916, that 
the work was done by the city or town without any direction or 
authorization from the Federal Government, and that under a local 
law the cost of such street improvements is chargeable to the owners 
of the abutting premises. 

Local laws authorizing the assessment of the cost of street im- 
provements against owners of abutting premises are not applicable 
to the Federal Government. 9 Comp. Dec., 181; 11 éd., 629; 15 
id., 231. 

The appropriation referred to which provides specifically for the 
construction of “sidewalks on public streets abutting weather 
bureau grounds” does not provide for laying concrete curbing in a 
street, and since the curbing was not laid as an incident to the con- 
struction of the sidewalk and is in the nature of an improvement 
to the street rather than to the Weather Bureau grounds and was 
not necessary in connection with the work of the Weather Bureau 
or the care and preservation of the Weather Bureau building or 
grounds it must be held that said appropriation is not available to 
pay any part of the cost of such curbing. 
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Federal appropriations can be used only to pay legal obligations 
against the Government, and it does not appear that there was any 
legal obligation on the Government in the case here presented. 

The question submitted is answered in the negative. 


WITNESS FEES AND MILEAGE—GOVERNMENT EMPLOYEES ON 
LEAVE OF ABSENCE. 


A civil employee of the Department of Commerce subpcnaed to appear and 
testify on behalf of the Government at the place at which he was officially 
employed is not entitled to witness fees, nor is he entitled to mileage by 
reason of the fact that he was on leave and was required to return to his 
official station for the purpose of testifying. 


Comptroller General McCarl to A. N. Ross, disbursing officer, Federal Trade 

Commission, January 15, 1924: 

There has been received your letter of December 18, 1923, inclosing 
with request for decision whether payment thereon is authorized a 
voucher in favor of Francis R. Wadleigh, Department of Com- 
merce, Washington, D. C., in the amount of $24.15 representing 
charges for one day’s attendance as a witness in the case of the 
Federal Trade Commission v. Maderia Hill and Company, et al., 
$1.50, and mileage from New York to Washington, D. C., and return, 
$22.65. 

It appears that at the time the expense in question was incurred 
Mr. Wadleigh was an employee of the Department of Commerce, 
Washington, D. C.; that he had been granted leave of absence, with 
pay, beginning Nov ember 21 and ending December 25, 1923; that on 
November 19, 1923, a subpoena was issued and addressed to him at 
his official headquarters, Washington, D. C., requiring him to appear 
before the Federal Trade Commission, 2000 D Street NW., Washing- 
ton, on the 3d day of December, 1923, to testify as a witness in the 
matter of the Federal Trade Commission v. Maderia Hill and Com- 
pany, et al. It further appears that upon being granted leave of 
absence he tendered his resignation, effective as of December 25, 
1923, proceeded to New York and accepted a position with the Tuttle 
Coal Corporation. 

The fact that he tendered his seelesiaatiag at the beginning of his 
leave period, effective at the expiration thereof, does not change his 
status as an employee of the Government until after the expiration 
of said leave period, which was December 25, 1923. Therefore, being 
a Government employee, he was not entitled to a per diem and 
mileage under section 848, Revised Statutes. 

Section 850 of the Revised Statutes provides as follows: 


When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
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shall be audited and paid; but no mileage, or other compensation in addition 
to his salary, shall in any case be allowed. 

Under the above section Mr. Wadleigh, as a Government employee, 
is not entitled to any expense of travel to and from Washington, his 
official headquarters, and also the place he was directed in the sub- 
pena to appear and testify. 

His departure from Washington was for personal reasons, and 
any expense in connection with his return thereto, upon a request 
by the Government prior to the expiration of his leave, is not a 
proper charge against the Government. 

You are not authorized to pay the voucher, 


APPROPRIATIONS—RESTRICTED ITEMS IN GENERAL APPROPRIA- 
TION ACTS. 


The item of “$19,000 for freight, including operation of United States ship 
Borer,” in the general appropriation for education in Alaska, 42 Stat., 
1204, is a limitation on an authorized expenditure even though it is not 
in an independent specific appropriation and there is no authority for the 
expenditure of more than $19,000 for the purposes for which said amount 
is appropriated. Any expenditure in excess of that amount for the pur- 
poses specified creates a deficiency which may not be charged against the 
balance remaining in the general appropriation. 


Comptroller General McCarl to the Secretary of the Interior, January 15, 

1924: 

I have your letter of December 18, 1923, requesting decizion as to 
the limitation of “ $19,000 for freight, including operation of Umted 
States ship Bower,” contained in the appropriation of $355,000 for 
“ Education in Alaska,” the question being whether the total of the 
expenditures and obligations for the object specified, which is re- 
ported as now $11,316.33 in excess of the limitation, may be charged 
under the appropriation which is more than ample to take care of 
the excess above the limitation without creating a deficiency in the 
appropriation as a whole. 

The appropriation for “ Education in Alaska,” 42 Stat., 1204-5, 
provides : 

To enable the Secretary of the Interior, in his discretion and under his 
direction, to provide for the education and support of the Eskimos, Aleuts, 
Indians, and other natives of Alaska; erection, repair, and rental of school 
buildings; textbooks and industrial apparatus; pay and necessary traveling 
expenses of superintendents, teachers, physicians, and other employees; repair, 
equipment, maintenance, and operation of United States ship Boxer; and 
all other necessary miscellaneous expenses which are not included under the 
above special heads, including $192,000 for salaries in the District of Columbia 
and elsewhere, $11,000 for traveling expenses, $84,000 for equipment, supplies, 
fuel, and light, $25,000 for erection of buildings, $11,000 for repairs of build- 


ings, and $19,000 for freight, including operation of United States ship Boxer, 
$355,000, to be available immediately: * * *. 


The amount appropriated, and the limitations on expenditures 
for specific objects thus appropriated for, are substantially in ac- 
cordance with a detailed statement of the estimated needs of the 
Bureau of Education as submitted to the subcommittee of House 
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Committee on Appropriations. See page 588 of the hearings before 
that commitee, Interior Department appropriation bill, 1924. 
In the submission it is stated: 


A statement submitted to the Commissioner of Education by the Chief of 
the Alaska Division, Seattle, Washington, under date of December 6, 1923, 
shows that the expenditures and obligations for freight, including operation 
of the United States ship Boer, are $11,316.33 in excess of the $19,000 specified 
for use for that purpose in the paragraph quoted above. 

However, the statement submitted by the Chief of the Alaska Division 
shows the total of the balances remaining available under the other sub- 
divisions of the total appropriation of $355,000 to be $32,892.95. 

Inquiry at the Division of Bookkeeping and Warrants, Treasury Depart- 
ment, discloses the fact that this appropriation was placed on the books of 
the Treasury Department as an entirety and that it has not been divided up 
into special heads. 

I respectfully request to be informed whether or not a sufficient amount 
of the said balance of $82,892.95 can be expended to cover the excess of 
$11,316.33 over the allotment of $19,000 for freight, including operation of 
the United States ship Boger. 


The item of $19,000 for “ freight, including operation of United 
States ship Bower,” is a limitation on an authorized expenditure 
under the general appropriation made, even though it is not an 
independent specific appropriation. Any unexpended balance of 
said item would be available for expenditures authorized under the 
general appropriation for which no limitation was prescribed, 15 
Comp. Dec., 660, but there is no authority for the expenditure of 
more than $19,000 for the purpose for which said amount was 
authorized. In this connection attention is invited to page 586 
of the hearings of the subcommittee of the House Committee on 
Appropriations, Interior Department appropriation bill, 1924. 

In specific answer to the question of the submission, you are 
advised that the expenditures and fixed obligations in excess of the 
amount of $19,000 authorized and limited is in the status of a 
deficiency and may not be charged under the appropriation, even 
though such appropriation, as a whole, is more than ample to take 
care of the excess above the limitation. 


INCREASE OF COMPENSATION—VETERANS’ BUREAU EMPLOYEES. 


Decision involving several questions pertaining to increase of compensation to 
employees transferred to or appointed or reinstated in the Veterans’ 
Bureau. For cases and questions decided see decision. 


Comptroller General MeCarl to the Director, United States Veterans’ Bureau, 

January 15, 1924 (as amended January 21, 1924): 

Consideration has been given your communication of November 
8, 1923, requesting decision of questions which have arisen in several 
classes of cases as to the method of adjusting salaries of certain 
employees of the United States Veterans’ Bureau who may have 
been entitled to the $240 increase of compensation, or bonus, granted 
annually to civilian employees of the Government, but whose salaries 
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were fixed by the bureau on the assumption that they were not 
entitled to the bonus. 

This decision of the questions presented should not be taken as 
authorizing your Bureau to pay any increase of compensation for 
services heretofore performed by the employees affected, but as a 
guide in so far as applicable to payments for services rendered by 
employees subsequent to the date hereof. If employees believe they 
are entitled to increase of compensation for periods prior to this 
decision they are required to submit their claims to this office for 
direct settlement. 

Your questions are quoted and answered as follows: 


1. Hugh C. Glasscott was employed in the Bureau of Internal Revenue up to 
and including May 5, 1922, at a salary of $1,100 per annum, plus the $240 
bonus. He was appointed in this bureau, effective August 18, 1922, at $1,320 
per annum, no bonus, and was promoted to $1,440 per annum, effective May 16, 
1923. 

Question: Does the act of October 6, 1917, 40 Stat., 383, operate to prohibit 
the payment of the $240 bonus in addition to the base pay of $1,320 per annum? 

If so, would it be permissible to allow the salary to stand at $1,320 per 
annum, no bonus, up to May 5, 1923, on which date the act of October 6, 1917, 
would cease to be effective in this case, and to issue payment of the bonus at 
the rate of $240 per annum, effective the latter date, in addition to the regular 
compensation of $1,320 per annum? 


The applicable portion of section 7 of the act of October 6, 1917, 
40 Stat., 383-4, is as follows: 


That no civil employee in any of the executive departments or other Govern- 
ment establishments, or who has been employed therein within the period of 
one year next preceding his proposed employment in any other executive de- 
partment or other Government establishment, shall be employed hereafter and 
paid from a lump-sum appropriation in any other executive department or 
other Government establishment at an increased rate of compensation. And 
no civil employee in any of the executive departments or other Government 
establishments or who has been employed therein within the period of one 
year next preceding his proposed employment in any other executive depart- 
ment or other Government establishment and who may be employed in another 
executive department or other Government establishment shall be granted an 
increase in compensation within the period of one year following such re- 
employment; * * *, 


Where employees are transferred between two departments in 
both of which the bonus is paid an increase in compensation is pro- 
hibited upon transfer or within one year after transfer. Where the 
transfer is made from a department where the bonus is paid to a 
department where the bonus is not paid the established rule has been 
to restrict the employee to a total compensation in the department 
to which transferred, where no bonus is paid, not exceeding the 
aggregate of basic and bonus compensation previously received in 
the department from which transferred. 24 Comp. Dec., 235; 25 id., 
20. The word “ department ” as used herein includes other Govern- 
ment establishments and the word “transfer” includes reemploy- 
ment. Due apparently to a misunderstanding of this principle and 
also to an erroneous application of the provisions of the various 
annual bonus laws to the personnel of the former Bureau of War 
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Risk Insurance and its successor, the United States Veterans’ Bureau, 
it appears certain employees were deprived of the bonus, as such, 
upon their transfer to, or appointment in, those bureaus, and that, 
in some instances, adjustment of compensation was made to equal 
the salaries previously received in other departments. 

The proposition now is to adjust as claims the individual cases 
where no adjustment, or only partial adjustment, of compensation 
was made, so as to allow in proper cases, and as bonus, the amounts 
due measured by the difference in compensation received and the 
compensation to which entitled. 

Accordingly, the general rule will be, leaving its application to 
individual claims involving past periods submitted to this office, 
in cases where the employee was clearly entitled to the bonus after 
transfer but was denied same under an erroneous construction of 
the law by the bureau, that for the first year in the Veterans’ Bureau 
after the transfer or reemployment, the employee’s compensation 
will be limited to the total of basic compensation and bonus received 
in the department where last employed. The difference not in excess 
of $240, between the amount actually received and the total of such 
basic compensation and bonus actually due employee will be con- 
sidered as bonus and charged accordingly in absence of evidence indi- 
cating that a reduction in compensation was contemplated. At the 
expiration of one year, if the bureau adjusted the basic compensation 
to include what would otherwise have been a basic compensation 
and bonus, the bonus law has been sufficiently complied with, and 
employee is not entitled to any additional compensation. Each case 
will be determinable from the facts disclosed. Claims forwarded 
for direct settlement should be accompanied by an administrative 
report reflecting the facts in detail, and claims filed directly in this 
office will be referred to the bureau for administrative report of the 
facts. In proper cases the bureau may furnish the certificates 
required by the act. 

‘he compensation of employee in question one is controlled by 
the bonus law for the fiscal year 1923, act of June 29, 1922, 42 Stat., 
713, partly as follows: 


That the provisions of this Act shall not apply to the following: * * * 
employees paid from lump-sum appropriations in bureaus, divisions, commis- 
sions, or any other governmental agencies or employments created by law since 
January 1, 1916, except employees of * * * the United States Veterans’ 
Bureau * * * who shall be included, but the additional compensation 
granted herein shall not be paid to any person employed in the United States 
Veterans’ Bureau who did not receive the additional compensation during the 
fiscal year 1922; * * * 


The claimant is within the general requirements of the act as to 
salary, length of service, etc., and he received increase of compensa- 
tion during the fiscal year 1922. Where an employee resigned in one 
department and was appointed in another, either by way of trans- 
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fer or new appointment, immediately or within a reasonable time, 
a right to increase of compensation acquired in the former employ- 
ment would continue to exist without a certification in connection 
with the new employment, and reentry into the service within a 
period of six months would be within a reasonable time. This 
employee reentered the service within six months and assuming no 
reduction was intended, was entitled from August 18, 1922, to May 
15, 1923, to compensation at the total rate of $1,340 per annum, 
the rate of compensation received in the Bureau of Internal Revenue 
during the fiscal year 1922. He actually received compensation at 
the rate of $1,320 per annum and there is remaining due him com- 
pensation at the annual rate of $20 to be considered as bonus. On 
and after May 16, 1923, the payment of the bonus will be dependent 
on the nature of your administrative report as above required, show- 
ing whether or not the employee’s compensation was adjusted to 
include what would be, in fact, a basic compensation and bonus. 

It may be stated that this office will be largely dependent upon 
your reports in this respect in making settlement of the numerous 
individual cases now pending and those that will doubtless be filed. 
Permit me to urge your particular attention thereto and that each 
report frankly reflect the consideration which entered into the ad- 
justment of salary, if any, upon the completion of services after one 
year from the time the employee terminated his employment in 
another department. ‘The purpose is to do justice in all cases under 
the law and the facts. The clear intent of the law would be vio- 
lated by a payment that would, in effect, be a rétroactive promotion 
never contemplated. 


2. Marie V. Hafner was employed in the Navy Department at a salary rate 
of $1,000 per annum, plus bonus, up to and including January 31, 1922. She 
was appointed in this bureau effective July 26, 1922, at $1,100 per annum, 
no bonus, promoted March 1, 1923, to $1,200 per annum, no bonus, and May 
16, 1923, to $1,320 per annum, no bonus. 

Question: If the act of October 6, 1917, prohibits payment of the $240 bonus 
in connection with the salary of $1,100 per annum, is it permissible to pay 
bonus at the rate of $140 per annum, no change being made in the regular 
compensation? 

The compensation of this employee is controlled by the same statute, 
42 Stat., 713, supra, For the period July 26, 1922, to February 28, 
1923, inclusive, she is entitled to a total of $1,240 per annum rate of 
compensation, the aggregate received in the Navy Department. The 
amount of $140 per annum will be considered and paid as bonus. 
From May 16, 1923, the rate of additional compensation, if any, will 
depend on the character of your report. The controlling statute pro- 
hibits payment of the bonus to an employee receiving in the same or 
previous fiscal year an increase in salary in excess of the annual rate 
of $200 unless certified by the head of the department or establish- 
ment, She received during 1923 a promotion. which will prohibit 
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payment of the bonus during the fiscal year 1924 unless certified by 
you. 25 Comp. Dec., 80. 

3. Mr. James M. Caslin, stenographer, was employed in the Treasury Depart- 
ment at a salary of $1,200, plus the $240 bonus. He resigned October 6, 1922; 
was certified to this bureau, and received appointment as stenographer, at 
$1,440 basic salary, no bonus, effective October 26, 1922. The basic salary in 
this case was adjusted to include an amount equal to the bonus in view of the 
fact that it was then thought that said bonus was not legally payable. 

Question: Is Mr. Caslin entitled to the bonus? If not, can his basic salary 
be adjusted so as to include in his basic salary the increase paid him on the 
mistaken theory that it was thought illegal to pay the bonus—that is, would 
such an adjustment be considered a demotion? 

Your statement that the basic salary in this case was adjusted to 
include an amount equal to what would have been a basic and bonus 
salary will be accepted as controlling the disposition of the claim. 

For the period October 26, 1922, to October 5, 1923, inclusive, 
$1,440 is the maximum annual rate of compensation as limited by 
the act of October 6, 1917, supra. Strictly, $1,200 per annum repre- 
sented the basic compensation and $240 the bonus, but the matter is 
now impracticable for any adjustment between the appropriation 
providing for the basic compensation and that providing for the 
bonus. No additional payment is authorized in this case for past 
period and there is now for your consideration adjustment of the 
compensation so as to show the basic and bonus payable for the 
future. 

4. Miss Blanche Friedli was discontinued in this bureau June 28, 1921, at 
$1,200 per annum, plus the bonus. She was reinstated September 21, 1921, at 
$1,100 per annum, no bonus, and was promoted May 16, 1923, to $1,320. 

Question: Is she entitled to receive the $240 bonus in view of the fact that 
she did not receive the bonus during the fiscal year 1922, or thereafter? 

Assuming that her separation was complete, additional compensa- 
tion would not be allowable. Receipt of “additional compensation 
during the fiscal year 1922” is a condition precedent to its continu- 
ance. 

5. Mrs. Nina B. DeWitt resigned from the bureau on April 10, 1922, at 
$1,620 per annum, plus bonus. She was reinstated October 10, 1923, at $1,240 
per annum, no bonus. During the period April 10, 1922, to October 10, 1923, 
Mrs. DeWitt was not employed in the Government service. 


Question: Is her right to receive the bonus destroyed by the fact that she 
was not employed in the bureau during the fiscal year 1923? 


The annual bonus act for the fiscal year 1924, act of March 4, 1923, 
42 Stat., 1557, contains a provision similar to that appearing in 
the 1923 bonus statute as follows: 


Sec. 2. That the provisions of this act shall not apply to the following: 
* * * employees paid from lump-sum appropriations in bureaus, divisions, 
commissions, or in other governmental agencies or employments created by 
law since January 1, 1916, except employees of * * * the United States 
Veterans’ Bureau * * * who shail be included, but the additional com- 
pensation granted herein shall not be paid to any person employed in the 
United States Veterans’ Bureau who did not receive the additional compensa- 
tion during the fiscal year 1923; * * *. 


Mrs. Nina B. DeWitt “did not receive the additional compensa- 
tion during the fiscal year 1923,” which is an express requirement 
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of the controlling statute to entitle employees of the Veterans’ Bu- 
reau to the bonus during the fiscal year 1924. 

It must be held, therefore, that Mrs. DeWitt is not entitled to 
the bonus during the fiscal year 1924. 


PRIVATE PROPERTY LOST IN MILITARY SERVICE. 


Applications made by officers, enlisted men, and members of the Nurse Corps 
(female) of the Army, prior to the expiration of the two-year limitation 
fixed by section 5 of the act of March 4, 1921, 41 Stat., 1437, to the proper 
military authorities for delivery of their private property, may be con- 
sidered as claims for reimbursement of the value of the property when it 
is subsequently discovered that the property has been lost and replacement 
is not directed. 


Comptroller General McCarl to the Secretary of War, January 16, 1924: 

There was received December 27, 1923, your request for decision 
whether an application filed with the proper military authorities on 
or prior to March 3, 1923, by an officer, enlisted man, or female mem- 
ber of the Nurse Corps of the Army for return of private property 
Jost in transit by the United States may be now considered under the 
act of March 4, 1921, 41 Stat., 1437, as a claim for reimbursement of 
the value of the property. 

Section 5 of the statute provides: 


That no claim arising under this Act shall be considered unless made within 
two years from the time that it accrued, except that when a claim accrues in 
time of war, or when war intervenes within two years after its accrual, such 
claim may be presented within two years after peace is established. 


The question appears to have arisen in connection with an applica- 
tion filed January 20, 1920, by Harry M. Stackpole, formerly cor- 
poral, Company H, One hundred forty-eighth Infantry, Thirty- 
seventh Division, with the port and zone transportation officer of the 
Army for return of his barracks bag which was alleged to have been 
lost in shipment February 22, 1918, from Brest, France, to the United 
States aboard the cruiser St. Louis. He was informed February 7, 
1920, that return of the bag was being withheld pending removal of 
the office from Hoboken, N. J., to Governors Island, N. Y., and on 
April 28, 1920, he was further informed that a mistake had been 
made, inasmuch as a complete inventory taken of the baggage on hand 
failed to disclose any trace of his bag. No further action appears 
to have been taken in the matter until July 7, 1923, when the New 
York General Intermediate Depot acknowledged receipt and for- 
warded to The Adjutant General of the Army Stackpole’s letter of 
inquiry of June 28, 1923, in regard to his barracks bag. The joint 
resolution of March 3, 1921, 41 Stat., 1359, terminated the existing 
emergency in so far as loss of private property during the recent 
war is concerned, and the question for decision is whether the appli- 
cation of January 20, 1920, for delivery of the property may be 
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now considered as a claim for reimbursement of the value of the 
property made within two years after peace was established. 

The act of March 4, 1921, authorized and directed the Secretary 
of War to either replace private property lost in the military serv- 
ice, under the conditions therein specified, or, in lieu thereof, to pay 
the money value of the property lost. The quartermaster at the 
port of debarkation was the proper party to whom the enlisted man 
should make application for baggage lost in transit from France. 
The purpose of the requirement that claims be filed within two 
years after the date of the loss, or within two years from the termi- 
nation of a war, was that adjudication and payment might be 
effected while the circumstances of the loss and the value of the 
property could be more readily and accurately determined. 1 
Comp. Gen., 645. This is subserved whether the claim presented 
be in terms for the property or its money value and it is not 
believed that there should be drawn any nicety of distinction 
between claims made for delivery of property later developed to 
have been lost in transit by the United States and claims made for 
reimbursement of the value of such property when it is concluded 
that delivery can not be made and replacement is not directed. 

Answering your question specifically: You are advised that 
claims made by officers, enlisted men, and members of the female 
Nurse Corps of the Army prior to the expiration of the two-year 
limitation specified in section 5 of the act of March 4, 1921, to the 
proper military authorities for delivery of property may be con- 
sidered as claims for reimbursement of the value of the property 
when it is subsequently discovered that the United States lost the 
property and replacement is not directed. But with reference to 
claims for property alleged to have been lost when transferred by 
a common carrier, or otherwise transported by the proper agent 
or agency of the Government see 2 Comp. Gen., 681. 


VETERANS’ BUREAU—MATURING OF EXTENDED TERM INSUR- 
ANCE. 


A war risk life insurance policy (converted) automatically extended as term 
insurance upon failure to pay the premiums when due, the policy not 
having been surrendered for a cash value or for paid-up insurance, is 
matured by either the death of the insured or by the insured becoming 
totally and permanently disabled within the extended period. 

The maturing of an extended term insurance policy by the total and per- 
manent disability of the insured within the extended period vests in the 
insured the right to the proceeds of the policy payable in accordance 
with the war risk law, any installments falling due after the death of 
the insured being payable to the death beneficiary. Any provision for the 
nonpayment of the remander due under the policy in case death occurs 
beyond the extended period, the policy having been matured by the total 
and permanent disability of the insured before the expiration of the 
extended period, is invalid and contrary to the war risk act. » 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 17, 1924: 


I have your letter of December 17, 1923, partly as follows: 


This bureau has before it for consideration payment of the insurance claim 
in the case of Leon Bumpers, C.-1247631. 

This man, while a private in Company H, 187th Infantry, made a valid 
application for $1,000 United States Government life (converted) insurance 
on the 20-payment Life plan. The policy was issued effective December 1, 
1919. Twelve monthly premiums were paid when the insurance lapsed for 
the nonpayment of the December, 1920, premium. The policy contract in 
question reads in part as follows: 

“(c) Upon default in payment of premium and the expiration of the grace 
period, if the policy has not been surrendered for a cash value or for paid-up 
insurance, this policy shall be extended automatically as term insurance 
payable in monthly installments for such time from the due date of the 
premium unpaid as the cash-surrender value will purchase when applied as 
a net single premium at the attained age of the insured. The extended in- 
surance shall be with right to total permanent disability benefits and with 
right to dividends payable in cash only. The number of the monthly install- 
ments will in any event be the same as may then be payable hereunder. If 
there is no indebtedness, the amount of the monthly installment or amount 
of insurance payable will be the same as may then be payable hereunder, 
excluding dividend accumulations; and if there is an indebtedness, the amount 
of the monthly installment or amount of insurance payable hereunder shall 
be reduced in the proportion which the indebtedness bears to the commuted 
value of the monthly installments payable hereunder, excluding dividend ac- 
cumulations—said commuted value being determined upon the basis of interest 
at three and one-half per centum per annum. The extended insurance shall 
not have a loan value, but shall have a cash value. 

“In case the insured is totally and permanently disabled during the period 
of extended insurance and dies, then, (a) if the insured dies before the end of 
the period of extended insurance, there shall be paid the remaining unpaid 
monthly installments payable and applicable as they come due, unless a dif- 
ferent mode of payment has been elected; (b) if the insured dies after the 
end of the period of extended insurance, no death benefits will be payable.” 

The insured failed to surrender his policy for a cash value or paid-up in- 
surance within the grace period and his policy was extended automatically as 
term insurance in accordance with the before-quoted clause of the contract. 
He became permanently and totally disabled January 5, 1922, a date within 
the period of extension of the term insurance. He died July 26, 1923, a date 
subsequent to the period of extension of the term insurance. 

It is clear that under the provisions of the policy no insurance installments 
are payable after the insured’s death and two hundred and forty equal monthly 
installments have not been paid, for the reason that the insured did not die 
before the expiration of the extension period of term insurance. 

The question has been raised whether this clause is not inconsistent with 
the war risk insurance act and thus invalid. The bureau is of the opinion 
that the clause is inconsistent with the statute and has taken steps toward an 
amendment to the policy in this respect. However, before payment of the 
claim under the policy as now written was authorized, it was thought best 
to secure a decision from your office. 


I have not the full text of the insurance policy before me but am 
assuming that it contains the same provisions as other policies on the 
20-payment life plan, one of the six forms of converted insurance. 
Paragraph (c), above quoted, prevents the lapsing of the policy 
upon failure to pay the prescribed premiums and provides for exten- 
sion of certain term insurance benefits by application of the cash 
surrender value as a net single premium. The quoted portion of the 
policy restricts death benefits in cases of insured persons who be- 
come totally and permanently disabled in the period of extension to 
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those who die during that period, excluding cases where the insured 
dies subsequnt to the expiration of the extended period. 

War risk policies under the basic law and its amendments insure 
against the happening of two events, viz, total and permanent dis- 
ability or death, and the happening of either matures the policy. 
In the event of total and permanent disability, as in this case, the 
net amount legally due under the particular policy constitutes an 
obligation of the United States payable in accordance with the terms 
of the policy. If death occurs before this amount is fully paid to 
the insured as monthly installments, the remainder not accrued at 
the date of death is payable to the death beneficiary. Monthly in- 
stallments accrued and unpaid at date of death of the insured become 
a part of the estate of the insured and are not payable to the death 
beneficiary as such. 1 Comp. Gen., 254. 

There is no authority for making an exception of policies ex- 
tended by application of cash surrender value as premiums, with 
respect to this rule, so as to defeat the rights of the estate of the 
insured to installments which have accrued at date of death, or of 
the death beneficiary to receive the remainder due under the policy. 

I concur in your view that the provision of the policy in question 
is illegal and is for amendment to properly protect the interests of 
the death beneficiaries. 


CONTRACTS—ELECTRIC CURRENT—PENALTY FOR DELAYED PAY- 
MENTS. 


A regulation by a city, owning and operating its own electric plant, requiring 
the payment of a penalty on the part of individual consumers for failure 
to pay electric bills within a specified time, is not effective to modify the 
terms of a contract between such city and the Federal Government for 
furnishing electric current at specified rates and containing no provision 
for such penalty. 


Comptroller General McCarl to Henry Caden, special fiscal agent, United 

States Reclamation Service, January 17, 1924: 

There was received your letter of December 11, 1923, transmitting, 
with request for decision whether it may be paid, a voucher stated 
in favor of the town of Powell, Wyo., in amount $2.39 claimed as 
penalties for failure to pay within ten days after rendition of bills 
for electric current furnished by it during February, March, and 
April, 1923, for lighting certain buildings of the Reclamation Serv- 
ice in the town of Powell under contract dated June 20, 1922. 

You state that the town of Powell has adopted a regulation ap- 
plicable generally to those using the electric current furnished by 
it that a charge of 10 per cent will be added to all bills not paid 
by the 10th of the month after bill is rendered; that the delay 
in making payment of the bills rendered, respectively, for electric 


8779°—24——29 


428 DECISIONS OF THE COMPTROLLER GENERAL, 


current furnished during February, March, and April was due to 
a difference of opinion between the contractor and the district counsel 
of the Reclamation Bureau on the question whether the bills should 
be figured on the basis of consolidated meter readings or separate 
meter readings and that as the bills for February, March, and 
April were not paid on the 10th of the month after being rendered 
the town claims a right under the contract to collect for the amount 
of the penalty as per voucher submitted. 

You also state that in a letter from the town clerk of Powell he 
quotes from the public tariff rules and regulations relating to the 
electric system of Powell as follows: 


Bills rendered periodically by the town shall designate the reading of the 
meter at the beginning and end of time for which bill is rendered and shall 
give dates at which the readings were taken. All bills are due the first of 
each month whether statement is received or not. A charge of ten per cent 
will be added if account remains unpaid by the 10th of the month. Payments 
to be made at the office of the town clerk. 

For the purpose of determining the amount of the service used, a meter 
shall be installed by the light and power department upon the consumer's 
premises, at a point most convenient for the light and power department’s 
service, upon the reading of which meter all bills shall be calculated. 

No modification of the rates or of the rules and regulations appertaining 
thereto shall be made by any agent or employee of the light and power depart- 
ment. 


By the contract of June 20, 1922, it was covenanted and agreed 
that— 


2. The contractor will supply electric current at approximately 110 volts 
for use by the United States in connection with the Shoshone project; such 
electric current will be used for lighting the office building and dormitories 
Nos. 29 and 35 located at project headquarters in the town of Powell, 
Wyoming, and such current shall be supplied in the same manner as electric 
current is supplied by the contractor to other persons under like conditions. 

8. The contractor will supply and install three (3) meters in the above 
described buildings, and maintain them without further charge than as 
hereinafter provided. 

4. For and in consideration of the faithful performance of this contract 
the contractor shall be paid the sum found to be due in accordance with the 
following rates: 

For the first twenty (20) kilowatt hours used in one month, ten (10) 
cents per kilowatt hour; for all over twenty (20) kilowatt hours used in 
one month, four (4) cents per kilowatt hour; provided that a minimum charge 
of one dollar and fifty cents ($1.50) per month shall be paid whether any 
current is used or not, and provided, further, that minimum charges shall 
not become effective until electric current is delivered under this contract; 
and provided, further, that any lower or higher rate which may at any time 
be officially fixed and promulgated by the town of Powell, and approved by 
the Public Service Commission of the State of Wyoming, shall become appli- 
eable immediately under this contract by filing herewith the new schedule of 
rates. 

5. Payment hereunder will be made as soon after the receipt of each 
month’s bill from the contractor as the necessary vouchers can be pre- 
pared. The contractor will render one bill for the total amount of electric 
current delivered to the above described buildings, and such bill shall show 
the amount of electric current delivered to each building in accordance with 
the meter reading. 

6. This contract may be terminated by either party upon ten (10) days’ 
written notice to the other party. 


Whether the regulation of the town of Powell fixing a charge 
of 10 per cent to be added to all bills remaining unpaid by the 10th 
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of the month was adopted and promulgated subsequent to the date 
of the contract, June 20, 1922, does not appear, nor is it material 
as making such charge applicable to the United States; for while 
the contract provided for any lower or higher rate that might be 
fixed by the town of Powell and approved by the Public Service 
Commission of the State of Wyoming, there was no provision for 
payment of a charge that might be fixed as a penalty for the non- 
payment of bills within a certain period. Paragraph 5 of the 
contract provided that payment thereunder would be made as soon 
after the receipt of each month’s bill from the contractor as the 
necessary vouchers could be prepared. Delay in payment of bills 
for February, March, and April was due to a question having been 
raised as to the interpretation of the terms of the contract, the 
determination of which -was necessary in connection with the prepa- 
ration of the vouchers. Furthermore, the payment of a penalty in 
addition to the contract price of the service rendered would be in 
contravention of the provisions of section 3648, Revised Statutes, 
as a payment in excess of the value of the services rendered. 
You are advised that payment of the penalty is not authorized. 


AGRICULTURAL EXPERIMENT STATIONS—FEDERAL AID TO 
STATES. 


The act of March 16, 1906, 34 Stat., 63, providing for Federal contributions to 
States for agricultural experiment stations, requires that the certificate from 
the Secretary of Agriculture to the Secretary of the Treasury naming the 
States entitled thereto shall be made “on or before the first day of July 
in each year,” and certificates made after the first day of July naming the 
States entitled “as of July 1” do not satisfy that requirement. 


Comptroller General McCarl to the Secretary of Agriculture, January 17, 1924: 


I have your letter of December 14, 1923, relative to certificates 
required by section 4 of the act of March 16, 1906, 34 Stat., 63, as to 
States complying with the provisions of that act entitling them to 
receive their share of the annual appropriation for agricultural ex- 
periment stations, the matters for decision being (1) the form of the 
certificate; that is, whether, in addition to showing which States are 
entitled, it would be convenient, or is necessary, to show the pro- 
portion to separate stations where, in a given State, more than one 
station is entitled to a share of the amount certified; and (2) whether 
a certificate, under section 4 of the act, made on a date subsequent to 
July 1, but “as of July 1,” would satisfy the requirements of the act. 

Section 2 of the act provides: 


That the sums hereby appropriated to the States and Territories for the 
further endowment and support of agricultural experiment stations shall be 
annually paid in equal quarterly payments on the first day of January, April, 
July, and October of each year by the Secretary of the Treasury, upon the 
warrant of the Secretary of Agriculture, out of the Treasury of the United 
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States, to the treasurer or other officer duly appointed by the governing boards 
of said experiment stations to receive the same, and such oflicers shall be 
reyuired to report to the Secretary of Agriculture on or before the first day 
of September of each year a detailed statement of the amount so received and 
of its disbursement, on schedules prescribed by the Secretary of Agriculture. 

Section 4 of the act provides: 

That on or before the first day of July in each year after the passage of 
this Act the Secretary of Agriculture shall ascertain and certify to the Secre- 
tary of the Treasury as to each State and Territory whether it is complying 
with the provisions of this Act and is entitled to receive its share of the annual 
appropriation for agricultural experiment stations under this Act and the 
amount which thereupon each is entitled, respectively, to receive. If the 
Secretary of Agriculture shall withhold a certificate from any State or Territory 
of its appropriation, the facts and reasons therefor shall be reported to the 
President and the amount involved shall be kept separate in the Treasury until 
the close of the next Congress in order that the State or Territory may, if 
it shall so desire, appeal to Congress from the determination of the Secretary 
of Agriculture. If the next Congress shall not direct such sum to be paid, 
it shall be covered into the Treasury ; and the Secretary of Agriculture is hereby 
charged with the proper administration of this law. 


(1) Form of certificate: Considering together sections 2 and 4, 
the requirements of the act would appear to be that the certificate 
show: 

(a) Each State entitled to funds for the period involved through 
compliance with the provisions of the act. 

(b) The total amount to which each such State is entitled under 
the act for such period. 

(c) The amount payable for each station, if there be more than 
one station in a given State, and the officer, with correct address, to 
whom payment should be made, whether the treasurer or other officer 
duly appointed by the governing board concerned. 

You will be advised by separate communication of such changes 
in the present form of certificate as are found necessary to be made. 

(2) Date of certificate: The submission indicates, for various 
reasons, that it is not always practicable “ on or before the first day 
of July in each year” to make the necessary determinations upon 
which to base the certificates. However that may be, the require- 
ments appear clear and susceptible of but one interpretation, that 
being that the ascertainment of the necessary facts for making the 
certificates and the actual certifications shall be “on or before the 
first day of July in each year”; ascertainments of the facts and 
certifications after July 1, “as of July 1,” do not meet the require- 
ments of the act. 

No further questions need now be raised as to certificates already 
made; however, future plans should contemplate the ascertainment 
of the necessary facts, etc., and the making of the certificates on or 
before July 1. If that be considered impracticable, then the matter 
should be brought to the attention of Congress. 
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WAR RISK INSURANCE—CONCEALMENT OF DISABILITY WHEN EN- 
LISTING. 


A discharge from the Army for fraudulent concealment of disability when en- 
listing constitutes a bar to any benefits of compensation or insurance aris- 
ing incident to the period of service from which so discharged, but does 
not affect any rights accruing from a prior period of service from which 
an honorable discharge was granted. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 18, 1924 (as amended Feb. 11, 1924): 


I have your letter of December 5, 1923, partly as follows: 


The case of Zeb Pennington, C-409471, is now before the Bureau for adjudi- 
eation. In view of the former decisions by you with respect to the rights of 
men discharged for the fraudulent concealment of facts which, if disclosed, 
would have precluded their acceptance for service, it was thought best to 
submit the case for a decision. 

This claimant enlisted September 21, 1917. He applied for $5,000 war risk 
term insurance December 17, 1917. He was discharged April 15, 1919. Pre- 
miums on this insurance were not paid subsequent to date of discharge. He 
applied for compensation July 5, 1920, for a disability received during his en- 
listment. He reenlisted September 7, 1920, and concealed the fact that he was 
suffering with a disability. He applied for $1,000 U. S. Government converted 
insurance, 20-year endowment plan, September 8, 1920, and made an allotment 
to cover premiums. Premiums were deducted from his pay up to and including 
November, 1920. This money was turned over to the Bureau by the War 
Department and has been credited to the claimant’s account in the United 
States Converted Life Insurance Fund. He was discharged from the service 
for concealment of disability, January 4, 1921. His.disability has been rated 
as follows: 

Temporary partial ten per cent from date of separation from actual service, 
from first service (April 15, 1919) to Feb. 21, 1920. 

Temporary total from Feb. 21, 1920, to March 10, 1920. 

Temporary partial twenty-five per cent from March 10, 1920, to May 11, 1920. 

Temporary total from May 11, 1920, to Sept. 4, 1920. 

Temporary partial ten per cent from Sept. 4, 1920, to Sept. 7, 1920, date of 
second enlistment which was fraudulent (concealed disability). 

Temporary partial fifty per cent from date of separation from active service, 
second enlistment to Oct. 1, 1921 (date of death). Incident to service. 
(Nephritis; diabetes mellitus.) 

* * * * * % * 

Your decision of October 22, 1923, has been carefully reviewed, and it is not 
believed that the general rules laid down therein are applicable to this case. 
The question herein is whether the $1,000 U. S. converted life insurance policy 
issued in the enlistment from which the claimant was discharged, by reason 
of fraudulent concealment of a disability, is a valid insurance contract under 
the war risk insurance act. 

A further question which arises in this class of cases, a number of which 
are before the Bureau for adjudication, is—does the character of the fact 
concealed affect the question. For instance, there is a marked difference 
between concealment of minority and concealment of the commission of a 
serious crime as a result of which a person enlists in the Army to escape 
capture. 


The decision cited, 3 Comp. Gen., 238, dealt with section 29 of the 
war risk insurance act as amended by section 1 of the act of March 4, 
1923, 42 Stat., 1521, which terminates all right to disability com- 
pensation and insurance of persons discharged pursuant to a court- 
martial for mutiny, treason, spying, or any offense involving moral 
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turpitude or willful and persistent misconduct, or of those discharged 
or dismissed as enemy aliens, conscientious objectors, or deserters. 
The discharge from the second enlistment in the present case does 
not fall within the provisions of that statute, nor within the pro- 
visions of section 308 of the war risk insurance act as amended by 
section 6 of the act of March 4, 1923, 42 Stat., 1525, terminating all 
right to any compensation for a disability occurring in an enlist- 
ment from which there was a discharge by sentence of court-martial. 

The discharge from the second enlistment in this case was for 
fraudulent concealment of a disability and there is no evidence sub- 
mitted by you that a court-martial proceeding was involved. 
However, a discharge from the Army for fraudulent concealment 
of disability, of itself, constitutes a bar to any benefits of compensa- 
tion or insurance arising incident to the period of service from 
which so discharged. Decision of December 27, 1923. Accordingly, 
any policy of insurance granted during the period of service from 
which a discharge was given for fraudulent concealment of a dis- 
ability is absolutely void and of no effect, and no right accrued 
upon the death of Pennington under the $1,000 policy of converted 
insurance. The reason for this is obvious. As policies of con- 
verted insurance based on applications made by men in the service, 
who have no valid or subsisting term insurance are granted on the 
basis of the applicant’s mental and physical condition upon entrance 
into the period of service in which the application for converted 
insurance is made, any fraudulent concealment of a disability must 
necessarily result in a cancellation of the insurance policy as having 
been obtained through fraud. 

The second period of service and the discharge therefrom for 
fraudulent concealment of a disability will be considered as not 
affecting rights attaching to the first period of service ending in 
an honorable discharge which would have attached regardless of the 
second period of enlistment. Whether any rights accrue under 
the $5,000 policy is for consideration under section 408 of the war 
risk insurance act which prevents the lapsing of insurance policies 
while the insured suffered from a compensable disability and was 
entitled to sufficient uncollected compensation to equal or exceed 
the amount of unpaid premiums. It is believed in the present 
ease that the beneficiaries may not be deprived of their rights under 
the first policy for $5,000 insurance, provided all the conditions 
of the controlling statute have been met. 

Your question concerning the concealment of minority and com- 
mission of crimes is too indefinite, without more definite facts, to 
form a basis for an authoritative decision. 
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PERSONAL FURNISHINGS—LABORATORY COATS—GENERAL 
RULES. 


Laboratory coats intended for the protection of the person or clothing of the 
employees of the Washington Filtration Plant Laboratory while engaged 
in their regular duties are personal furnishings and may not be purchused 
from public funds in the absence of specific appropriation therefor. 


Comptroller General McCarl to the Secretary of War, January 19, 1924: 

I have your letter dated December 19, 1923, requesting to be 
advised as to the legality of purchasing laboratory coats for the 
use of the employees in the Washington Filtration Plant Laboratory 
for which payment is contemplated to be made from the appropria- 
tion for Washington Aqueduct, D. C., 1924 (maintenance and opera- 
tion), 42 Stat., 1368. 

The appropriation in question provides in part: 


For operation, including salaries of all necessary employees, maintenance 
and repair of Washington Aqueduct and its accessories, McMillan Park Reser- 
voir, Washington Aqueduct tunnel, the filtration plant, the plant for the pre- 
liminary treatment of the water supply, purchase, installation and maintenance 
of water meters on Federal services, vehicles, purchase of one passenger 
automobile, and for each and every purpose connected therewith, $170,000. 


The District engineer in requesting the authority for this pur- 
chase explains the necessity for the use of these coats as follows: 


There are times when these employees are required to use acids and chemi- 
eals from which they should be more completely protected than they are at 
present by the rubber aprons heretofore provided for their use. 


The rule with reference to such purchases as summarized in 2 
Comp. Gen., 652, is that personal furnishings are not authorized to 
be purchased under appropriations in the absence of specific pro- 
vision therefor contained in such appropriations or other acts, if 
such furnishings are for the personal convenience, comfort, or pro- 
tection of such employees, or are such as to be reasonably required 
as a part of the usual and necessary equipment for the work on 
which they are engaged or for which they are employed. 2 Comp. 
Gen., 258. 

In view of the doubt that appears to exist in some of the pur- 
chasing agencies of the Government as to the authority to make 
such purchases it may serve a good purpose to set forth herein in 
definite terms some general principles to be applied with reference 
thereto, 

In the absence of specific statutory authority for the purchase of 
personal equipment, particularly wearing apparel or parts thereof, 
the first question for consideration in connection with a proposed 
purchase of such equipment is whether the object for which the ap- 
propriation involved was made can be accomplished as expeditiously 
and satisfactorily from the Government’s standpoint, without such 
equipment. If it be determined that use of the equipment is neces- 
sary in the accomplishment of the purposes of the appropriation, the 
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next question to be considered is whether the equipment is such as the 
employeee reasonably could be required to furnish as part of the per- 
sonal equipment necessary to enable him to perform the regular 
duties of the position to which he was appointed or for which his 
services were engaged. Unless the answer to both of these questions 
is in the negative, public funds can not be used for the purchase. 
In determining the first of these questions there is for consideration 
whether the Government or the employee receives the principal 
benefit resulting from use of the equipment and whether an employee 
reasonably could be required to perform the service without the 
equipment. In connection with the second question the points ordi- 
narily involved are whether the equipment is to be used by the em- 
ployee in connection with his regular duties or only in emergencies 
or at infrequent intervals and whether such equipment is assigned 
to an employee for individual use or is intended for and actually to 
be used by different employees. 

Any decisions heretofore rendered by the accounting officers in con- 
flict with the principles announced herein will not be followed with 
reference to any purchase hereafter made. 

It does not appear that the coats refered to in your letter are 
necessary to the accomplishment of the purpose for which the appro- 
priation involved was made. On the contrary, the statement sub- 
mitted as to the reason for the proposed purchase would indicate that 
such coats are intended for the protection of the person or clothing 
of the employees while engaged in their regular duties. 

The question presented is answered in the negative. 


ARMY PAY—ABSENCE DUE TO INSANITY—TERMINATION OF DUR- 
ATION OF WAR ENLISTMENTS—$60 BONUS. 


An insane soldier who absents himself from military control and custody 
without authority is not criminally responsible for his acts and may not 
be charged with absence without leave so as to forfeit his pay prior to 
the legal termination of his enlistment; neither is he barred from receipt 
of the $60 bonus if otherwise entitled thereto. 

Where an insane soldier absents himself from military control and custody for 
a long period extending before and after July 2, 1921, the date fixed by 
joint resolution of March 3, 1921, 41 Stat., 1359, as the termination of the 
war emergency, his duration-of-the-war enlistment will be considered-as 
legally terminated on July 2, 1921, and he will not be entitled to any pay 
or allowances after that date notwithstanding a formal discharge is not 
issued until some time later. - 


Decision by Comptroller General McCarl, January 19, 1924: 

William Clausman, guardian of Harry Clausman, former private, 
Troop C, Twelfth Cavalry, United States Army, has requested review 
of settlement No. M-4089-W, dated July 18, 1923, wherein was 
allowed $143.60 on account of arrears of pay and allowances from 
February 1, 1919, to June 9, 1922, in addition to $30.40 allowed for 
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deposit to credit of the Veterans’ Bureau appropriation on account 
of insurance premium. 

It appears that the soldier was accepted for enlistment in the 
Army August 4, 1918. He was transferred to Corozal, Canal Zone, 
and attached to Ambulance Company No. 8, February 17,1919. On 
April 7, 1919, he was admitted to St. Elizabeths Hospital, Washing- 
ton, D. C., on account of mental disability. While under treatment he 
left the hospital May 25,1919. He was found to be insane and given 
an honorable discharge from the Army June 9, 1922, while absent 
at Reinbeck, Iowa, on surgeon’s certificate of disability. The Ad- 
jutant General of the Army reported October 31, 1922, that the 
soldier’s disability was incurred in line of duty and did not exist 
prior to enlistment and that the records show no absences on account 
of disease resulting from his own intemperate use of drugs or al- 
coholie liquors, or other misconduct. 

There was allowed by the settlement pay as private from Febru- 
ary 1, 1919, the date to which he was last paid, to June 9, 1922, the 
date of his discharge from the Army, and the $60 bonus, making a 
total of $1,269, from which amount there was deducted $1,095 on 
account of absence without leave for the period from May 25, 1919, 
to June 9, 1922. , 

It has been uniformly held by this office and by the courts that 
until a discharge is issued and delivered to an enlisted person in 
the military or naval service or until he is actually or legally charge- 
able with notice of his discharge he maintains the status of an en- 
listed man, and is entitled to all of the emoluments arising there- 
from, unless they are forfeited in pursuance of law or by court- 
martial sentence. 

In the case of the United States v. Landers, 92 U. S., 77, the court 
said: 

The contract is an entirety; and, if service for any portion of the time is 
criminally omitted, the pay and allowances for faithful service are not earned. 

An insane soldier who absents himself from military custody 
and control without authority is not criminally responsible for his 
acts and may not be charged with absence without leave so as to 
forfeit his pay. 24 MS. Comp. Gen., 379, August 18, 1923. 

Claimant having been insane at the time of his leaving the mili- 
tary custody at St. Elizabeths Hospital was not criminally respon- 
sible for his acts and did not forfeit his pay while so absent from 
the time of leaving until his status as an enlisted man was legally 
terminated. He was in the Army under an enlistment for the dura- 
tion of the war, which terminated July 2, 1921, four months after 
March 3, 1921, the date fixed as the termination of the war emer- 
gency by joint resolution of March 3, 1921, 41 Stat., 1859. His en- 
listment status was legally terminated July 2, 1921, and pay and 
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allowances after that date are not authorized, notwithstanding the 
deferment of the issuance of a formal confirmatory discharge until 
June 9, 1922. Section 2, act of May 18, 1917, 40 Stat., 78; joint reso- 
lution July 2, 1921, 42 Stat., 105; 27 Comp. Dec., 961, 784; 25 id., 
375; 15 MS. Comp. Gen., 919, November 22, 1922. 

Accordingly, he was entitled to credit for pay from February 
1. 1919, to July 2, 1921, twenty-nine months and two days at $30 per 
month, $872, together with the $60 bonus, making a total of $932, 
less amount representing insurance premiums at $6.70 per month 
from February 1, 1919, to June 30, 1921, $194.30, leaving the balance 
of $737.70 due claimant. 

Upon review $594.10 is certified due claimant in addition to $60 
allowed by certificate No. M-4089-W, dated July 18, 1923, and $83.60 
allowed by certificate No. M-4090-W, dated July 18, 1923. A supple- 
mental certificate will issue for $594.10, plus $163.90 ($194.30 less 
$30.40 included in certificate No. M-4090) to be deposited to the 
credit of the Veterans’ Bureau appropriation to cover insurance 
premiums to date of discharge, July 2, 1921, 


CONTRACTS—EVIDENCE OF AUTHORITY TO SIGN. 


The authority of officers of corporations generally to sign contracts with the 
Government on behalf of the corporation must be affirmatively established 
in each instance, usually by filing with the contract extracts from the 
articles of incorporation, by-laws, or minutes of the board of directors, duly 
certified by the custodian of such records under corporate seal. 

The authority of officers of public service corporations, such as telegraph and 
telephone companies, to sign contracts on behalf of the corporation may 
be established by a certificate by the contracting officer representating the 
Government to the effect that such officers are the same oflicers who are 
authorized to and do sign regular service contracts on behalf of the cor- 
poration with the public generally; when so certified the absence of the 
seal of the corporation will not be objected to. 

The question whether it is more economical to make a succession of independent 
purchases of supplies, or engagements of nonpersonal services, rather than 
to enter into a contract for a given period for such supplies or nonpersonal 
services as required or ordered, is an administrative matter, provided the 
object of making the independent purchases or engagements is not merely 
to avoid compliance with sections 3709 and 8744, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Interior, January 21, 
1924: 


I have your letter of December 10, 1923, requesting decision as to a 
contract between H. C. Sinclair, supply agent, Bureau of Education, 
Seattle, Wash., and the Postal Telegraph-Cable Co., of Washington, 
for “messenger service to carry official business messages from the 
office of the United States Bureau of Education, 1223 L. C. Smith 
Building, to the office of the United States Signal Corps, 1308 First 
Avenue, Seattle, Wash., or to any other point within an equal radius, 
during the fiscal year ending June 30, 1924,” at the rate of 15 cents 
per trip, the questions for decision being (1) whether service of that 
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character is required to be contracted for and the contract to be re- 
duced to writing, as provided in section 3744, Revised Statutes, and 
(2) whether the contract submitted is in acceptable form, it having 
been reduced to writing and signed at the end thereof by “H. C. 
Sinclair, supply agent, for and on behalf of the United States of 
America, party of the first part,” and by the Postal Telegraph-Cable 
Co., of Washington, party of the second part, by its president and 
its secretary, respectively, but without the seal of the company, or 
documentary evidence that the officers thus signing were authorized 
to sign. 

It is understood that the force at the Seattle office consists of the 
supply agent, the disbursing clerk, bookkeepers and clerks, and no 
messengers, it being considered more economical to operate on the 
basis of having the necessary outside messenger work performed other 
than by an employee of the Government. 

The questions will be answered in the order stated. 

(1) The matter of whether it is more economical, etc., to make a 
succession of independent purchases of supplies, or engagements of 
nonpersonal services, such as here in question, rather than to enter 
into a contract for a given period providing for the furnishing 
of such supplies, etc., as required and ordered, is administrative, 
unless as it frequently appears, the object of making the independent 
purchases or engagements is merely to avoid compliance with sec- 
tion 3709 and 3744, Revised Statutes. Decision of November 14, 
1923, 27 MS. Comp. Gen., 635. 

It is understood from the submission that the messenger service 
here in question is competitive business and that the rates are not 
fixed by any regulating body; therefore, it would appear better busi- 
ness to anticipate the needs for a period and to advertise for bids 
the resulting agreement to be reduced to writing, etc., as required by 
section 3744, Revised Statutes, as was done. 

(2) The question as to whether a contract has been properly 
signed “by the contracting parties with their names at the end 
thereof” as required by section 3744, Revised Statutes, is one of 
evidence. The authority of the contracting officer to sign is usually 
a matter of public record, but it is otherwise as to officers of cor- 
porations, and as to them their authority must be affirmatively 
established in each instance, the usual method of establishing such 
authority being by filing with the contract extracts from the 
articles of incorporation, by-laws, or the minutes of the board of 
directors, duly certified by the custodian of such records under the 
corporate seal. 

However, if the officers of public service corporations, such as 
telegraph and telephone companies, etc., who sign the regular service 
contracts on their behalf with the Government, are the same officers 
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who are authorized to and do sign such regular service contracts on 
their behalf with the public generally, and if a certificate by the 
contracting officer to that effect is attached to the contract, that will 
satisfy the requirements of this office. 

If the contract here in question, or any similar contracts, are 
certified as indicated, this office will raise no objections as to the 
absence of a seal or documentary evidence of the authority to sign. 


AUTHENTICATION OF EXTRADITION PAPERS. 


The Department of State being charged with the duty of obtaining the nec- 
essary authentication of extradition papers between the United States 
and foreign countries and having a specific appropriation for the “ actual 
expenses incurred in bringing home from foreign countries persons charged 
with crime,” the fee charged by the embassy of a foreign country at 
Washington for authentication of papers in such cases may not be paid 
from any appropriation under control of the Department of Justice. 


Comptroller General McCarl to the Attorney General, January 21, 1924: 
I have your letter of January 8, 1924, as follows: 


This department is endeavoring to effect the extradition, from Mexico, of 
one Alberto Saldano, alias Alberto Saldana, charged with violation of sec- 
tion 197 of the Federal Penal Code. The matter has been taken up with the 
Secretary of State, whose reply, dated January 3, 1924, reads as follows: 

“Referring to your letter of December 13, 1923, requesting the provisional 
arrest and detention of Alberto Saldano, with a view to his extradition from 
Mexico under treaty provisions, I have the honor to enclose a translation of 
a note from the chargé d'affaires ad interim of Mexico, in regard to the 
authentication of the papers in the case, and to invite attention to his state- 
ment that the fees for their authentication amount to $10.00. 

“Upon the receipt from you of a check for the amount mentioned, payable 
to the order of the Mexican Embassy at Washington, it will afford me pleasure 
to transmit it to the chargé d'affaires ad interim.” 

The note from the chargé d’affaires ad interim of Mexico, above referred to, 
reads as follows: 

“In compliance with the wish expressed in your excellency’s kind note of 
December 19, 1923, it affords me pleasure to return to you herewith the papers 
in support of the requisition made by the Government of the United States 
from the Government of Mexico for the extradition of Alberto Saldano, alias 
Alberto Saldana, charged with robbery, in which papers the signatures and 
seals of the Department of State have been authenticated. 

“T also take the liberty of adding that the fees in the case amount to $10.00. 

“TI avail myself of this opportunity to renew to your excellency, etc.” 

Your decision is respectfully requested whether the appropriation ‘“ Miscel- 
laneous expenses, U. 8. Courts” or any other appropriation under the control 
of this Department is available for the payment of the expense of $10.00 for 
the authentication of the papers in connection with the extradition of the 
said Alberto Saldano. In this connection your attention is respectfully invited 
to the fact that the State Department has an appropriation of $2,000, “ for 
actual expenses incurred in bringing home from foreign countries persons 
charged with crime”; (42 Stat. L., 1078). The proposed expenditure is of 
course incident to the bringing home from a foreign country a person charged 
with crime. 


The fee of $10 charged by the Mexican Embassy at Washington 
for authentication of papers necessary to effect the extradition 
from Mexico of a person charged with a violation of section 197 
of the Federal Penal Code, act of March 4, 1909, 35 Stat., 1126, 
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relating to robbery or attempted robbery of United States mail, 
would not appear to be an expense of the class contemplated under 
the appropriation made in the act of January 3, 1923, 42 Stat., 
1084, “for such miscellaneous expenses as may be authorized by 
the Attorney General, for the United States courts and their officers.” 

The appropriation made in the same act, page 1080, “ for the de- 
tection and prosecution of crimes against the United States ” would 
be available in the absence of a more specific appropriation for the 
purpose if the expense incident to the authentication of the papers 
had been incurred by the Department of Justice as a necessary inci- 
dent to the prosecution in this case. However, it is understood from 
your submission that it is the duty of the Department of State to 
obtain the necessary authentication of papers in such cases; and in 
view of the fact that there is an appropriation under the control of 
said department, act of January 3, 1923, 42 Stat., 1078, providing 
specifically for “ actual expenses incurred in bringing home from 
foreign countries persons charged with crime,” I have to advise that 
the expenditure in question is not a proper charge against any 
appropriation under your control. 


TELEGRAMS—GOVERNMENT RATES. 


Telegrams sent collect by private parties to Government officials, accepted and 
adopted by the officials and certified for payment as official business, and 
billed to the Government by the telegraph company upon a Government 
form, entitled the telegraph company to payment at Government rates only. 


Decision by Comptroller General McCarl, January 22, 1924: 

C. C. Gewin, United States marshal, Southern District of Alabama, 
has requested review of settlement No. C-139-J, dated July 10, 1923, 
in so far as concerns voucher 22 of his December, 1922, accounts, 
effecting payment to the Western Union Telegraph Co., of which 
there was disallowed the sum of 43 cents, covering a telegram item- 
ized as No. 16, representing the difference between the commercial and 
Government rate on a message sent to the district attorney. The 
message in question was sent by a private party from Cleveland, 
Ohio, November 28, 1922, directed to the United States attorney at 
Mobile, Ala., marked “ Collect.” The voucher to which the tele- 
gram is attached and on which payment was made to the Western 
Union Telegraph Co., is approved by the United States attorney, 
who certifies that “ the above-mentioned telegrams were actually sent, 
as stated, on official business, at Government rates, and were abso- 
lutely necessary in the proper transaction of the public business.” 

The issue involves the question whether under the conditions 
transmitted the message is to be paid at Government rates. 


PRR See Sr em 2 ae 
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The marshal, in explanation, claims that this case is an exception 
and states that: 


At the time this message was received, the sender was at Cleveland, Ohio, 
and upon his own initiative and with the desire to aid this office in the prosecu- 
tion of certain indictments, wherein he was a very material witness, he sent 
the message referred to, failing to state thereon that it was Government busi- 
ness. At the time the message was received by the United States attorney, 
the grand jury was in session and that office was working under tremendous 
pressure, and the fact that the message was not marked Government rate at 
the time of its receipt was not detected. Mr. Vance, the sender, was in no 
way connected in an official capacity with the United States Government, and 
his only interest was that of a material witness in the cases referred to, and, 
being unfamiliar with Government regulations, he could not reasonably be 
expected to know about the law as prescribed by said section 5266 of the 
Revised Statutes. As it happened, the United States attorney’s office was con- 
siderably aided by the receipt of this message at said time. 

It would seem that the equities of the matter and the simple business 
sense involved, having in view the fact that the telegraph company accepted 
the message from the sender and transmitted the same in good faith, would 
and should favor the allowance of payment for this message at the straight 
rate. 


As payment of this message was not required of the sender, the 
personality of the sender does not control the rate. The message 
was sent to a Government official, upon what the sender regarded 
as Official business. The United States attorney evidently con- 
sidered the message justified, for he adopted it and in approving the 
payment certified the official character. As to the telegraph com- 
pany, it was obliged to accept a properly tendered message, and, if 
it did not require payment of the sender, the acceptance was sub- 
ject to such conditions of settlement as might be obtained from 
the recipient. The account, including this message, was rendered 
to the United States, upon a Government form, which signifies 
that the telegraph company in demanding payment by public funds 
was asserting a claim to having rendered a public service. Under 
such circumstances the company is on notice that the expectation 
of payment of a Government message can be realized only at Gov- 
ernment rates, therefore the disallowance was correct, and is 
affirmed. 

In reviewing this account it is observed that payment of telegram 
itemized as No. 10, which is of similar conditions, sent by J. W. 
England from Philadelphia, Pa., to the United States attorney, has 
been incorrectly admitted. The amount charged was 64 cents for 
a twenty-four-word night message. The correct charge on such 
message marked “ Nite” is 26 cents, difference 38 cents. Less dif- 
ference allowed by incorrect adjustment at 59 cents, 5 cents. Net 
difference comprising an overpayment of 33 cents. The account, 
therefore, upon this review is revised and the sum of 35 cents is 
certified as due the United States in addition to the sum of 48 
cents heretofore disallowed on account of the voucher in question. 
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As the Western Union Telegraph Co. has been overpaid in this 
case in the sum of 81 cents, said amount should be refunded by it 
or deducted from any subsequent account submitted by it. 


DISBURSING OFFICERS—RESPONSIBILITY FOR UNLAWFUL PAY- 
MENTS. 


The fact that a collector of customs, acting and bonded as a disbursing officer 
for payments from Coast Guard appropriations, is unfamiliar with the 
subject matter of a Coast Guard voucher presented to him for payment 
and certified by a Coast Guard officer does not relieve him from account- 
ability for unlawful payments so made. 

The payment of travel pay to a discharged enlisted man of the Coast Guard, 
discharged at his own request, is unauthorized. 


Comptroller General McCarl to the Secretary of the Treasury, January 22, 

1924: 

I have your letter of December 7, 1923, transmitting copies of 
correspondence between the Commandant, United States Coast 
Guard, and C. H. Holtzman, collector of customs, Baltimore, Md., 
relative to an erroneous payment of travel allowance to a discharged 
enlisted man of the United States Coast Guard, requesting decision 
as to Mr. Holtzman’s responsibility in the matter, it appearing that 
he has been acting as a disbursing officer of the Treasury Depart- 
ment in the matter of the payment of Coast Guard appropriated 
funds. 

Mr. Holtzman in letter of December 4, 1923, states: 


I desire to know whether my responsibility must be understood to cover 
the many items of the pay rolls and vouchers which are known to the com- 
manding officer, and which are not known to me, or whether in those cases 
the officer who signs the pay roll or voucher shall be held responsible. 

The pay rolls are paid by me upon the certification of the commanding 
officer, without my having any opportunity to examine them. Such opportunity 
would necessarily require two or three days and a great number of records 
concerning the service of the men, which I have not at all. When vouchers 
are presented at this office for payment there is no method of examining them 
which will be absolutely final, whereas at the bottom of the voucher is the 
certificate of the commanding officer who has full knowledge of the facts. I 
am of the opinion that the officer who certifies the pay rolls or vouchers must 
be responsible for all that he certifies. 


There appears no question as to the validity of Mr. Holtzman act- 
ing as a special disbursing officer for the Treasury Department for 
the disbursement of Coast Guard appropriated moneys, and the fact 
that he gave bond to cover special disbursing officer duties appears 
as an acquiescence by him in an appointment as such. 

Article 958, Customs Regulations, 1915, provides, in part, relative 
to collectors of customs acting as disbursing officers: 


They also act as special disbursing agents of the Treasury, when so desig- 
nated by the Secretary of the Treasury under the voluntary bond provided 
for by section 3614, Revised Statutes, for the disbursement of funds advanced 
from the appropriations for the Coast Guard * * *, 
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Section 3639 of the Revised Statutes provides in part: 


* * * all collectors of the customs * * * are required to keep 
safely, * * * all the public money collected by them, or otherwise at 
any time placed in their possession and custody, till the same is ordered, by 
the proper Department or officer of the Government, to be transferred or 
paid out; and when such orders for transfer or payment are received, faith- 
fully and promptly to make the same as directed, and to do and perform all 
other duties as fiscal agents of the Government which may be imposed by 
any law, or by any regulation of the Treasury Department made in con- 
formity to law. The President is authorized, * * * to regulate and in- 
crease the sums for which bonds are, or may be required by law, of all * * * 
collectors of customs * * * 


The voucher paid, and by reason of which the above question 
arises, specifically sets forth that the enlisted man was discharged 
“at own request,” In addition to the item of travel allowance the 
voucher includes an item for pay from November 1 to 6, 1922, at 
$36 per month. The voucher contains a certificate signed by C. T. 
Smith, lieutenant (j. g.), and the voucher is approved by E. S. 
Addison, commanding. The certificate sets forth among other 
things “that he is entitled to the amount of pay and allowances 
stated above.” 

The fact that the voucher clearly sets forth upon its face that the 
enlisted man was discharged at his own request was notice to said 
disbursing officer that payment of travel allowance was not 
authorized. 

The making by a collector of customs as a special disbursing agent 
for the Treasury Department of an erroneous payment of funds 
advanced to him for disbursement for the Coast Guard on a voucher 
upon the face of which it was patent that the funds should not be 
expended for the purpose and that any certification or approval to 
that effect must of necessity be inaccurate neither such certification 
nor approval by the Coast Guard officers nor the fact that said 
special disbursing agent may have been unfamiliar with the matter 
thus coming before him for official action operates to relieve him 
from his responsibility in the matter. United States v. Smith, 124 
U. S., 525; also 18 Comp. Dec., 743, 745, 20 id., 859; 25 id., 487, 439. 
See 20 Opin. Att. Gen., 205. 

Inasmuch as disbursing officers must be held accountable for un- 
authorized payment made by them from public funds it would 
appear desirable for their protection that administrative action be 
taken to prevent so far as possible the certification for payment by 
a disbursing officer of any alleged obligation doubtful in law or fact. 
All such items should be forwarded to this office with administrative 
report in detail for advance decisions or investigation and direct 
settlement, 
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PURCHASE OF PASSENGER-CARRYING VEHICLES—EXTRAORDI- 
NARY EXPENSE. 


The purchase, by installments charged as rent, of passenger-carrying motor- 
propelled vehicles by a United States marshal incident to the ordinary 
conduct of his office, when not specifically authorized by law, is in violation 
of the act of July 16, 1914, 38 Stat., 508, and can not be legalized by the 
taxation of the cost by the Court as an extraordinary expense and the 


approval of such taxation by the President under section 846, Revised 
Statutes. 


Comptroller General McCarl to the Attorney General, January 22, 1924: 

I have your letter of November 8, 1923, inclosing a duplicate ac- 
count covering the sum of $150, representing the final payment on 
the purchase price of an automobile for the use of the United States 
marshal of the District of Porto Rico disallowed in the accounts of 
Henry Hindle, United States marshal for the District of Porto Rico 
for the period July 1 to August 17, 1922, certificate J. F. O. C. 12767, 
dated April 24, 1923, which sum it appears has been since specially 
taxed by the United States District Court for the District of Porto 
Rico as an extraordinary expense under the provisions of section 846 
of the Revised Statutes, and approved by the President under date 
of November 1, 1923, and, in view of this subsequent action, it is 
requested that I revise the account and allow the charge, if of the 
opinion the circumstances warrant it. . 

The disallowance was of voucher 13 of Marshal Hindle’s June, 
1922, accounts, the objection being stated that it was “ payment on 
purchase price of automobile (charged as rental for month of May, 
1922), unauthorized.” 38 Stat., 508. 

Inspection of the voucher exhibits that it is stated as “ For rental 
of automobile for the use of the United States marshal’s office for 
the month of May, 1922,” while an attached typewritten statement 
signed by Marshal Henry Hindle otherwise states: 


The voucher herewith covers the last payment made on the car as rental, 
authority for the payment of which was obtained by my predecessor, W. R. 
Bennett, from the Attorney General, and includes the period of use from May 
1, 1922, to June 13, 1922, the date of sale of said automobile effected under 
direction of the Attorney General. 

In contradiction to this latter statement is a form of request 
signed by W. R. Bennett, dated December 30, 1919, applying for 
authority to incur expense: 


For rental of Franklin car, at rate of $150.00 per month, for official use of 
marshal’s office for the District of Porto Rico. 

Necessity explained in previous correspondence. Request now made on this 
form in accordance with instructions contained in department communication 
of December 17, 1919, marginal initials “‘ McC,-CS-ENB.” 


Authorization of this expenditure bears approval of the Depart- 
ment of Justice dated January 12, 1920. 
It is disclosed that in reality two automobiles were purchased 


under the plan as authorized, the correspondence revealing that the 
8779°—24—30 
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first car was refinished and sold for $575, and the receipts apparently 
applied in part payment of a second car, leaving a balance of $955, 
that was to be paid for as if rental. 

The act of July 16, 1914, 38 Stat., 508, provides: 


Sec. 5. No appropriation made in this or any other Act shall be available 
for the purchase of any motor-propelled or horse-drawn passenger-carrying 
vehicle for any of the executive departments or other Government establish- 
ments, or any branch of the Government service, unless specific authority is 
given therefor, and after the close of the fiscal year nineteen hundred and 
fifteen there shall not be expended out of any appropriation made by Congress 
any sum for purchase, maintenance, repair, or operation of motor-propelled 
or horse-drawn passenger-carrying vehicles for any branch of the public 
service of the United States unless the same is specifically authorized by 
mw, <2 -* \%, 

Thus not only has the purchase of any motor-propelled or horse- 
drawn passenger-carrying vehicle been prohibited for any branch 
of the Government service by this act, 21 Comp. Dec., 14, but also the 
prohibition extends to expenditures of any sum for maintenance, 
repair or operation of vehicles obtained contrary to such prohibi- 
tion. 95 MS. Comp. Dec., 24. In this connection it has been held 
also that the hiring of an automobile by the month or year would 
be an evasion of this law, inasmuch as hiring might become equiva- 
lent to purchase, and a continuous hiring under such conditions 
was unauthorized. 21 Comp. Dec., 462; id., 560. It is evident from 
the correspondence involved that all parties to this transaction were 
aware of the statutory prohibition, yet, notwithstanding which, the 
arrangement was made as stated. Upon discovery of the true cir- 
cumstances, credit was disallowed of the unauthorized disbursement, 
but it is now sought to remove this by resorting to having the pay- 
ment approved by the Executive under a special taxation of the 
district court in accordance with what evidently is a misconception 
of the purport of section 846, Revised Statutes, providing: 


That where the ministerial officers of the United States have or shall incur 
extraordinary expense in executing the laws thereof, the payment of which is 
not specifically provided for, the President of the United States is authorized 
to allow the payment thereof under the special taxation of the district or 
circuit court of the district in which the said services have been or shall be 
rendered, to be paid from the appropriation for defraying the expenses of the 
judiciary. 


The disbursement herein concerned is not an extraordinary ex- 
pense in contemplation of the act cited supra, for it relates merely to 
the current requirements of the office in a general way and not to 
the extraordinary circumstances of an exceptional case requiring 
unusual means. This distinction has been aptly differentiated by 
the court in the case of United States Marshal Edward Albright, 
Middle District of Tennessee, the subject of a decision dated Oc- 
tober 22, 1921, 2 MS. Comp. Gen., 938, which was the case of a 
deputy marshal and United States commissioner traveling under di- 
rections of the district attorney as guards with some platinum 
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necessarily to be assayed in connection with the prosecution of a 
case, the expenses of which were directed by the Attorney General 
to be paid by the marshal after having been specially taxed by the 
court under the provisions of section 846, Revised Statutes. The 
court denied the request for special taxation, the reasons therefor 
being in part as follows: 


The marshal has presented a certificate containing an informal request 
that the court specially tax, under R. S. 846, two items of expense aggregating 
$313.59, incurred by him for guards employed to transport certain platinum 
from Nashville, Tenn., to Washington, D. C. 


os ne ce a a 
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Assuming that for present purposes these expenses were incurred by the 
marshal in connection with the performance of services rendered in executing 
the laws of the United States as the custodian of the platinum committed to 
his charge, it nevertheless appears that, in its essence, these expenses were 
merely ordinary expenses incurred, at the instance of the district attorney, and 
under the authority of the Attorney General, to enable the district attorney 
to more efficiently prepare for the prosecution of the charges against the 
persons committed for trial. Except in their amount and in the fact that they 
were not incurred directly by the district attorney but by the marshal at his 
instance, they differ in no respect from any other incidental expense incurred 
by the district attorney in the preparation of cases for trial. It has never been 
the custom to have such expenses of the district attorney specially taxed by 
the court and submitted to the President for allowance under R. S. 846 as a 
condition precedent to their payment. On the contrary such expenses are cus- 
tomarily paid out of the usual current appropriations, upon the authority of 
the Attorney General alone. It has not been pointed out that there is any 
lack of a general appropriation under which these expenses can be paid as any 
other ordinary expenses of the district attorney upon the authorization of the 
Attorney General, and out of the general appropriations subject to his con- 
trol, such as the appropriation for the fees and expenses of the district attor- 
neys. On the contrary and in the light of the public policy, which would pre- 
vent such construction of R. S. 846 as would require ordinary expenses of this 
character to be examined and approved both by the courts and by the Presi- 
dent before payment, I am of opinion that the expense items in question are 
not to be held “ extraordinary” expenses requiring or justifying special taxa- 
tion by the court under the statute in question, but are ordinary expenses to 
be paid in the usual course of procedure. 

The marshal’s request for the special taxation of these expense items is hence 
denied. 


The purpose of these automobiles was a general one incident to 
the conduct of the affairs of the United States marshal’s office, the 
expenses of which are provided for by annual appropriations, with 
no specific provision, however, for the purchase, etc., of automo- 
biles, as required by the act of July 16, 1914, to authorize such ex- 
penditures. ' 

As the usual expenses of the marshal’s office provided in the ap- 
propriation, “ Salaries, fees, and expenses of marshals, 1922,” include 
necessary transportation, the character of the extraordinary ex- 
penses contemplated by section 846, R. S., to arise through some 
exigency to meet which the emergency means were provided, can 
not be acquired by an obligation incurred through the attempted 
transmutation of authorized travel into a vehicle for general trans- 
portation. Therefore the disallowance by this office of the payment 
as for the purchase of an automobile was eminently correct. 
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The impression is strong that the Executive was not made ac- 
quainted with the true circumstances of this case, and has in conse- 
quence been led into exercising the special powers conferred by 
section 846, Revised Statutes, for purposes not within the intend- 
ment of that act. 

On the facts appearing the disallowance must stand and the mat- 
ter be reported to the Congress as an expenditure made in violation 
of law, pursuant to section 312 (c) of the act of June 10, 1921, 42 
Stat., 26. 


TOBACCO FOR FEDERAL PRISONERS. 


Tobacco, snuff, cigarette papers, and matches, when deemed necessary for use 
of destitute Federal prisoners, having by long continued practice been 
recognized as a part of the support of prisoners, may be purchased from the 
appropriation for the “ Support of prisoners.” 


Decision by Comptroller General McCarl, January 22, 1924: 

In connection with the settlement of the accounts of George B. 
Beaumont, United States marshal for the first division, District of 
Alaska, for the quarter ended December 31, 1922, there is for con- 
sideration and decision the question whether the cost of tobacco, 
snuff, cigarette papers, and matches purchased for the use of desti- 
tute persons confined in Federal jails in Alaska is a proper charge 
against the appropriation, “Support of prisoners.” 

The appropriation for the fiscal year 1923, here applicable, act 
of June 1, 1922, 42 Stat., 619, is as follows: 


Support of prisoners: For support of United States prisoners, including neces- 
sary clothing and medical aid, discharge gratuities provided by law and trans- 
portation to place of conviction or place of bona fide residence in the United 
States or such other place within the United States as may be authorized by 
the Attorney General; support of prisoners becoming insane during imprison- 
ment, and who continue insane after expiration of sentence who have no friends 
to whom they can be sent; shipping remains of deceased prisoners to their friends 
or relatives in the United States and interment of deceased prisoners whose 
remains are unclaimed; expenses incurred in identifying and pursuing escaped 
prisoners and for rewards for their recapture; and not exceeding $2,500 for 
repairs, betterments, and improvements of United States jails, including side- 
walks, $1,050,000. 


Tobacco for destitute Federal prisoners is not expressly included 
in the specific items, hence it is only by such a construction of the 
general term “ support,” used in its connection with prisoners that 
any authority may be said to exist for charging Government funds 
with the cost thereof. 

The term “support” is general and is not susceptible of such a 
specific definition as to include all particular items intended to be 
included or to exclude all particular items intended to be excluded. 
The fact, then, that tobacco has not been specifically included in the 
statute is not alone so controlling as to prohibit purchase thereof. 

I find in the same statute, 42 Stat., 617, under the same general 
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heading of “ Penal Institutions” that “tobacco for prisoners” has 
been included as “subsistence” for the prisoners in the Leaven- 
worth, Kans., penitentiary. For the penitentiaries at Atlanta, Ga., 
and MeNeil Island, Wash., subsistence includes “the same objects 
specified under this head for the penitentiary at Leavenworth, Kans.” 
As a general proposition, the fact that specific provision is made for 
a particular expenditure under one general appropriation is an indi- 
cation that such an expenditure is not authorized under a similar 
general appropriation in which no such specific provision is made. 
But the term “support” as used in the appropriation now under 
consideration is a broader term than “ subsistence ” and no good and 
sufficient reason is apparent for concluding that Congress intended 
to favor Federal prisoners incarcerated in these three institutions so 
as to provide them with tobacco and by the same act refuse tobacco 
to other Federal prisoners. 

Congress has at other times in a general way recognized the use 
of tobacco by making it easier to obtain by persons under Govern- 
mental jurisdiction and control in certain cases; notably, sections 
1149 and 1301, Revised Statutes, providing for sale of tobacco to en- 
listed men at cost prices, exclusive of transportation, and deduction 
from pay for cost thereof; act of February 16; 1909, 35 Stat., 622, 
providing an allowance to naval prisoners not to exceed $3 per month 
for necessary prison expenses, which has always been generally under- 
stood to include tobacco; and the act of October 14, 1921, 42 Stat., 205, 
authorizing the Commissioner of Internal Revenue to deliver for- 
feited tobacco, snuff, cigars, and cigarettes to hospitals maintained 
by the United States for the use of present or former members of the 
Military or Naval forces of the United States. 

The marshal states in explanation of one of the suspended tobacco 
items, as follows: 


As long as there has been a U. S. jail in the Third Division of Alaska the 
prisoners confined therein have been allowed a ration of tobacco and, up to 
the present, the purchase of same has not been questioned. Such prisoners as 
have funds are obliged to purchase their own smoking, but those who are 
destitute have, as previously stated, been supplied with a small ration, which 
has been paid for from appropriation, “Support of prisoners.” 


No suspensions have heretofore been made of this class of items 
in marshall’s accounts. 

In view of the cited statutory recognition and the longcontinued 
practice of the accounting officers in allowing items for tobacco, I 
am disposed to hold that the appropriation in question is available 
for the purchase of such tobacco, snuff, cigarette papers, and matches 
as may be deemed necessary for the use of destitute prisoners for 
whose support said appropriation is made, and accounts will be 
settled accordingly. 
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COMMUTATION OF QUARTERS, HEAT, AND LIGHT—OFFICERS’ 
CLUBS. 


Buildings erected by a licensee upon Government-owned land at an Army post, 
upon abandonment by the licensee, become public property and when oc- 
cupied by Army officers as quarters are available public quarters and 
preclude the payment to such officers of allowances for commutation of 
quarters, heat, and light. The fact that the officers have organized a 
mutual club to care for the buildings and pay a fixed charge to such club 
does not deprive the buildings of their character as public quarters. 1 
Comp. Gen., 436, affirmed. 

The actual occupancy of public quarters by Army officers leaves no question as 
to the availability of public quarters for determination by the Secretary 
of War under the act of March 4, 1915, 38 Stat., 1069. (Byerly v. United 
States, decided by Court of Claims April 16, 1923, not followed.) 


Comptroller General McCarl to the Secretary of War, January 24, 1924: 


There has been received your letter of August 29, 1923, as follows: 


It is requested that the decision rendered on February 18, 1922 (1 Comp. 
Gen., 436), precluding the payment of commutation in the case of an officer on 
duty at Camp Knox, and living at the Officers’ Club, be reconsidered, in view 
of the ruling of the Court of Claims in an analogous case (Byerly v. United 
States, April 16, 1923, No. B-59), granting such allowance. 

This request is based on the fact that under the present ruling, as held, not 
only are requests for payment being refused, but payments already made con- 
trary to the decision of February 18, 1922, cited above, are being suspended by 
the General Accounting Office, and the officers required to refund the amount 
paid them by finance officers, notwithstanding the fact that the identical of- 
ficer may, upon statement of his claim to the Court of Claims, receive reim- 
bursement in the amount refunded. 


In the case of Hauseman, 1 Comp. Gen., 436, the facts were 
that he, while assigned to duty at Camp Knox, with his family oc- 
cupied quarters in the Officers’ Club, paying therefore to the agent 
of the club. In that case there was considered whether occupancy 
of quarters in the Officers’ Club housed in a building owned or con- 
trolled by the United States was occupancy of public quarters within 
the meaning of the act of March 2, 1907, 34 Stat., 1169, authorizing 
commutation of quarters “at places where there are no public 
quarters,” and the act of March 4, 1915, 38 Stat., 1069, authorizing 
such commutation “at places where there are no public quarters 
available,” and it was held that quarters in an officers’ club in a 
building owned or controlled by the Government at an Army camp 
are public quarters, occupancy of which, by an officer and his wife, 
precludes payment of commutation of quarters. 

In the Byerly case, 58 Ct. Cls., 269, the claim for commutation of 
quarters covered the period January 24 to April 7, 1922; the claimant 
was on duty at Camp Knox, and during the period covered by the 
claim he and his family occupied rooms in the Officers’ Club, for which 
he made payment to the agents of the club. The Hauseman case and 
Byerly case appear identical in fact and principle, and as the conclu- 
sions are directly opposite both can not be correct. The facts dis- 
closed, the reasoning, and the conclusion of the Court of Claims in 
the Byerly case will, therefore, be considered with a view to determin- 
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ing whether the judgment in that case justifies a reversal of the 
decision of this office in Hauseman’s case. 

The Court of Claims in its fourth finding of fact quoted War 
Department correspondence respecting the occupancy in 1919 of 
quarters by the dependents of an officer on duty at Camp Knox in 
the War Camp Community Service Hotel, then under construc- 
tion at that camp by the War Camp Community Service, and his 
right to communtation of quarters, heat, and light for such de- 
pea by reason of being on field duty. The war terminated 
July 2 1921, 41 Stat., 1359, and the War Camp Community Serv- 
ice had relinquished its rights in the building prior to the period 
covered by Byerly’s claim. The correspondence quoted by the 
court therefore described conditions which did not exist during the 
period covered by Byerly’s claim. The court determined as a “ con- 
clusion of law” that Byerly was entitled to recover. In a “ mem- 
orandum ” following, the court says: 


Under the act of March 4, 1915, 38 Stat., 1069, it is provided “ That here- 
after the Secretary of War may determine where and when there are no public 
quarters available within the meaning of this or any other act.” 

The Secretary of War determined that there were no public quarters avail- 
able for the use of the plaintiff at Camp Knox, and, that being so, he was 
entitled to commutation of quarters, heat, and light while occupying and pay- 
ing for rooms in the Officers’ Club at Camp Knox. 

The decision of the Secretary of War is conclusive. United States v. Jones, 
18 Howard, 92; Dyer v. United States, 37 C. Cls., 3837; Acker v. United States, 
46 ©. Cls., 68. 

The plaintiff in this case had to pay out his own money for quarters, heat, 
and light. The Government failed to furnish him with quarters, and having 
hired them at his own expense the Government must reimburse him. 


Apparently the court’s action was based on the officer’s right under 
the act of March 4, 1915, and not under the act of April 16, 1918, 40 
Stat., 530. The court necessarily accepted as a fact that the United 
States had no right, title, or interest in the building denominated the 
“ Officers’ Club,” and that occupancy of quarters in that building 
was not an occupancy of public quarters; or that under the provision 
of the act of March 4, 1915, quoted, the Secretary of War could 
determine as a fact that which cid not in fact exist, and the officer’s 
rights be determined accordingly ; that is, that there could be an occu- 
pancy of public quarters by an officer, and notwithstanding the oflicer 
be entitled to commutation of quarters under a determination by the 
Secretary of War that during the period there were no public quar- 
ters available for him. 

The building in question, as stated in the correspondence quoted 
in the fourth finding of fact, and in the history of the building 
quoted in decision of February 18, 1922, was constructed by the War 
Camp Community Service, one of the seven affiliated organizations 
supported by public subscription for the provision of social and 
recreational activities in the camps maintained during the war. War 
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Department Circular No. 483, dated October 21, 1919, provides in 
part: 


The following circular, applicable only to forces serving within the conti- 
nental limits of the United States is published for the information and guidance 
of all concerned: 

1. In accordance with the policy of the War Department, as outlined in sec- 
tion IV, General Orders, No. 109, War Department, 1919, and subsequent in- 
structions, the activities of the seven affiliated organizations at all posts, camps, 
and stations within the continental limits of the United States, will be taken 
over by, and become the responsibility of, the Army November 1, 1919. At each 
post, camp, and station the responsibility rests with the commanding officer, and 
will be discharged through the education and recreation officer on his staff. 


He * * * % % aS 


4.* * * The taking over of buildings and equipment and employment 
of civilian personnel will be as outlined below: 

5. The national heads of the seven affiliated organizations have been re- 
quested to instruct their senior representatives in posts, camps, and stations to 
prepare, not later than October 26, 1919, a typewritten list in quadruplicate 
showing the number of buildings and amount of equipment it is proposed to 
turn over to the Army. Not earlier than October 26, 1919, and not later than 
October 31, 1919, each post, camp, and station commander within the continental 
limits of the United States will detail an officer of his staff to arrange for the 
taking over of this property. Two lists remain with the representative of the 
welfare organization; of the other two, one, with the certificate of the officer 
that it has been verified by him, will be retained in the post, camp, or station, 
and the other, with a similar certificate, will be forwarded to The Adjutant 
General of the Army, Washington, D. C. 

7. e . x + « * 


= 


7. Certain of the Red Cross activities will be maintained. This will in- 
clude “home service; recreational and entertainment program for sick, 
wounded, and convalescent in Army hospitals; and communication Service in 
Army hospitals,” the last two being for patients only. 

8. Of the buildings taken over, post, camp, and station commanders will 
reserve an adequate number to meet the needs of service clubs within their 
commands. Their number, size, suitability, and location is left to the discretion 
of the various commanding officers, but precaution will be taken that the 
contemplated normal garrison will be adequately provided for. Commanding 
officers will also note, on the lists forwarded, buildings not set aside for service 
clubs, and their contemplated use, if any, this in order that the question of 
salvage may be properly disposed of. Such equipment as is turned over, and 
is not needed for service club work within each station, will be held subject to 
instructions of the War Department. The fact that it is surplus will be noted 
on the above-mentioned inventory. 

9. It is possible that representatives of the various welfare organizations will 
not be able to settle all the details of their business prior to October 31, 1919. 
Commanding officers are authorized to allow them a reasonable time to clean up 
such matters. This privilege refers to their interior administration only, and 
is not to be construed as authorization for any delay in the Army’s taking 
charge. 


Abandonment in the legal and technical sense is defined in volume 
1, Corpus Juris, as— 


* * * made up of two elements, act and intention. It includes both the 
intention to abandon and the external act by which the intention is carried 
into effect. 


And it is further said that “the intention to abandon is to be 
derived from all the facts and circumstances of the case.” 

War Department Circular No, 570, dated December 27, 1919, pro- 
vides in part: 
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2. During the World War the welfare organizations of the country provided 
an important means of maintaining a close contact between the Army and the 
Nation. Of the seven affiliated organizations working with the War Depart- 
ment, one, the War Camp Community Service, was established with the specific 
idea of performing service for the armed forces in the communities of the 
country. 

The War Camp Community Service was one of the seven affiliated 
organizations referred to in Circular No. 483, 1919, and the evidence 
contained in the publications of the War Department clearly estab- 
lish abandonment. What evidence was presented to the court on 
which it based its second finding of fact that upon the withdrawal of 
the War Camp Community Service “from the camp the building 
was neither abandoned nor turned over to the Government,” is not 
disclosed. The publications of the War Department show it to have 
been one of the class of buildings described in Circular No. 483 to be 
turned “ over to the Army ” and reserved “to meet the needs of serv- 
ice clubs.” 

It must be assumed that the licensee abandoned the building to 
the United States; that it is now, and since November 1, 1919, has 
been a part of the realty, the property of the United States. The 
claim of the group of officers styling themselves the “ Officers’ Club,” 
of right to use the building for other than Army purposes, is 
adverse to the United States, and no evidence has been submitted 
that the Secretary of War has affirmatively turned over to such “ Of- 
ficers’ Club” the custody and control of the building with right to 
charge officers of the Army for use thereof. Nor is there known 
to this office any statute or rule of law which would permit the 
gratuitous assignment to a mutual association of officers of the 
Government of a building owned by the United States for the 
purpose of renting rooms therein to officers of the Army who when 
on duty at a post or station are entitled under the law to public 
quarters or to a rental allowance in lieu thereof if public quarters 
are not available. 

On the evidence so far accumulated the building is the absolute 
property of the Government, and if it can be so assigned no reason 
is perceived why such an assignment could not be made of any 
building under the control of the War Department used by officers 
as quarters with possibly a charge made to assist in defraying the 
expenses of maintaining club activities, restaurant, soda fountain, 
etc., and such officers be paid the allowance for rental of quarters 
as for no public quarters available for them. 

The court refers to the Secretary’s authority or discretion under 
the act of March 4, 1915. That discretion is a legal discretion, and 
if there was or is an actual occupancy of public quarters the statute 
does not authorize a determination that no public quarters are avail- 
able so as to entitle the officer to commutation of quarters; in such 
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a case there is no question capable of being determined in different 
ways and no opportunity for the exercise of discretion. It has 
always been the rule that any occupancy of public quarters defeats a 
claim for commutation during the period of occupancy. 

It is believed that the conclusion reached by this office in decision 
of February 18, 1922, is fully supported by the law and the evidence. 
If the evidence presented to the Court of Claims in the Byerly 
vase warranted a different conclusion it has not been made clear 
to this office, and until it is the conclusion announced in decision 
of February 18, 1922, must be adhered to. 


UNITED STATES COMMISSIONERS—FEES. 


United States commissioners may be allowed the per diem fee of $5, for hear- 
ing and deciding on criminal charges, for the first date each prisoner is 
brought before him who enters a plea of not guilty and the case is con- 
tinued to a later date to enable the Government to produce the necessary 
witnesses, provided not more than two per diems are charged in any one 
case or more than one per diem for any one day. 


Comptroller General McCarl to William S. Lawwill, United States commis- 

sioner, January 24, 1924: 

There has been received your letter of December 13, 1923, re- 
questing review of settlement No. C-16399-J, dated November 23, 
1923, disallowing certain items in your account for the quarter ended 
June 30, 1923, in the amount of $55, representing charges for hear- 
ings and deciding on criminal charges on the first date defendants 
were brought before you, they having entered a plea of not guilty 
and the case continued to a later date in order that witnesses might 
be present, the defendants being released on bond or held under 
temporary commitment. 

The per diems were disallowed for the reason that the account 
shows that on the first date defendants were brought before you 
they entered a plea of not guilty and the cases were continued to 
later dates in order that witnesses might be present, and further, it 
is not shown that any witnesses were sworn or examined or any 
service performed by you to constitute a hearing and deciding on 
criminal charges. 

Section 21 of the act of May 28, 1896, 29 Stat., 184, provides in 
part as follows: 


Sec. 21. * * * for hearing and deciding on criminal charges and re- 
ducing the testimony to writing when required by law or order of court, 
five dollars a day for the time necessarily employed: Provided, That not 
more than one per diem shall be allowed in a case, unless the account shall 
show that the hearing could not be completed in one day, when one additional 
per diem may be specially approved and allowed by the court. Provided 
further, That not more thuun one per diem shall be allowed for any one 
— 
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It has been held that the examination of witnesses is not a neces- 
sary condition to a preliminary hearing and deciding on criminal 
charges by a commissioner; that when a defendant, upon being 
brought before a commissioner, waives examination and is held, the 
“hearing and deciding” is as complete as if witnesses had been 
heard and testimony taken. See 7 Comp. Dec., 578. 

It is shown that all of these defendants were arrested for viola- 
tions of the national prohibition act, arraigned before the com- 
missioner for trial, all of whom pleaded “not guilty” to the 
charge, and on account of Government witnesses not being present 
the cases had to be continued until a later date. It is apparent 
that the continuance was through no desire or fault of the commis- 
sioner, but rather of the Government in not having its witnesses 
present. 

An examination of the voucher shows that for the reason stated 
these cases were continued and were finally disposed of by the 
commissioner at a subsequent hearing and that not more than two 
per diems were charged in any one case or more than one per diem 
for any one day. 

The items having received the approval of the court and of the 
Department of Justice for payment, the same will be allowed by 
this office on this review. 

Upon a review of the matter a difference of $55 is certified due 
you. 


CHECKS—FORGED ENDORSEMENTS—REISSUE. 


In view of the long-continued and generally recognized practice which is not 
prohibited by any law enacted by Congress, claims by the rightful payee 
of a Government check which has been cashed by another under a forged 
endorsement, may continue to be allowed by the General Accounting Office, 
if drawn against a lump-sum appropriation, without awaiting the reclama- 
tion of the amount. 

Decision by Comptroller General McCarl, January 26, 1924: 

William Hoffman Miller has requested allowance of $1,427.52, as 
the amount of check No. 43664, issued to him May 9, 1922, by Joseph 
F. Kelley, special disbursing agent, United States Veterans’ Bureau, 
and which was fraudulently obtained by another and payment ob- 
tained from the Treasurer of the United States on the forged en- 
dorsement of the payee. Reclamation of the amount of the check 
has not as yet been effected and the question for decision is whether 
claimant may be paid, in the absence of such reclamation and while 
suit is pending »gainst the presenting bank, 
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Claimant was found by the Director of the United States Veterans’ 
Bureau to be entitled by reason of injuries sustained in the military 
services to compensation under the provisions of the war risk insur- 
ance laws, 40 Stat., 406, 41 id., 373, 42 id., 153. The act of March 4, 
1921, 41 Stat., 1374, for the fiscal year current when claimant was 
found to be entitled to compensation, provides: 


For military and naval compensation for death or disability, $125,000,000; 
and the unexpended balances of the appropriations for military and naval com- 
pensation for the fiscal year 1921 are continued and made available during the 
fiscal year 1922 for the payment of compensation for death or disability. 


The papers filed by claimant show a certain street address in 
Chicago; just prior to issuance of the check for the allowed com- 
pensation a change of address was filed showing 917 Superior Street, 
Toledo, Ohio. The disbursing clerk mailed the check to said ad- 
dress. It appears that in April, 1922, a man giving his name as 
William Hoffman Miller opened a savings account at the Dime Sav- 
ings Bank in Toledo and gave his address as 417 Superior Street, a 
place with a pool room on the first floor and a restaurant on the 
second, the proprietors of which denied all knowledge of William 
Hoffman Miller. On May 1, 1922, the same person opened a check- 
ing account at said bank, giving his address as 917 Superior Street, 
Toledo, a rooming house. The check for $1,427.52 was deposited on 
May 11 by this person to the credit of his checking account and on 
May 12 and 17, 1922, he withdrew all of his deposits save $1 in his 
savings account and 52 cents in his checking account. Both the 
change of address and the endorsement on the check have been 
shown to be forgeries. Reclamation was demanded of, and refused 
by, the presenting bank and suit has been instituted against said bank 
to enforce reclamation. 

Under the law and decisions claims of this character clearly estab- 
lished to the satisfaction of this office and involving lump-sum ap- 
propriations, may be allowed pending reclamation of the amount 
of the check involved. See 13 Comp. Dec., 679; 16 éd., 151; 26 id., 
855-6; 10 MS Comp. Gen., 1089; 2 Comp. Gen., 102-6. And settle- 
ment will be made in this case after receipt of advices from the 
Director of the United States Veterans’ Bureau as to whether there 
has been any change in the compensation status of claimant requir- 
ing diminution of the amount of compensation originally allowed. 

While it has been long regarded as permissible to allow such claims 
I am strongly of the opinion that such action is in contravention of 
all modern principles of appropriation and appropriation account- 
ing. The practice seems to have developed by reason of the absence 
of prohibitory statutes and has become so generally recognized as to 
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appear to have the status of congressional sanction, the rights 
involved being remedied without appropriate legislation. 

Pending action by the Congress this office will be warranted in 
continuing to entertain and adjust claims of this character. 


CONTRACTS—FISCAL YEAR—VOCATIONAL TRAINING COURSES. 


A contract by which a school agrees to accept during the fiscal year 1923 
designated beneficiaries of the Veterans’ Bureau for training in pre- 
scribed courses covering periods of from 3 to 18 months at specified rates 
per month fixes the tuition rate for the full courses for all trainees accepted 
during that year although the training may not be completed until the fol- 
lowing fiscal year. A similar contract for the fiscal year 1924 at increased 
rates does not authorize the payment of increased rates for trainees ac- 
cepted during the prior fiscal year. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 26, 1924: 


There has been considered the question presented in your letter 
of November 30, 1923, as to whether the United States Veterans’ 
Bureau may pay, in accordance with the provisions of and at the same 
rates provided in a certain contract dated May 12, 1923, for tuition 
of trainees who entered courses of instruction dyring the fiscal year 
ending June 30, 1923, under a contract dated June 12, 1922. 

The provisions of the contract of June 12, 1922, material to the 
question here presented, are as follows: 


First. The undersigned, the American Vocational Institute of Minneapolis, 
Minnesota, subject to the terms and conditions hereinafter prescribed, hereby 
offers to accept, up to the limit of its capacity, during the period July 1, 
1922 to June 30, 1923, inclusive, for instruction in courses approved by the 
institution and the United States Veterans Bureau, persons entitled to training 
under the vocational rehabilitation act designated by the United States 
Veterans Bureau, and to furnish instruction to such persons in the course or 
courses and at the charges set forth in paragraph 3 hereof, which charges 
are not in excess of those paid by other students in this institution taking the 
same instruction. 

Second. That, for and in consideration of the faithful performance of the 
stipulations to be performed by the institution, the United States Veterans 
Bureau will pay, upon presentation of properly prepared and approved vouch- 
ers, the charges prescribed in paragraph 3 hereof. 

Third. The instruction proposed to be given will be in the course or courses 
and at the charges prescribed below: 

This institution will give regular instruction to Veterans’ Bureau students 
in the following courses and at the rates shown in this schedule: 


Machine shop practice. _............~..-...~-.—.-. as aca time Sinha 18 months. 
INE III ei ieripe en icant—dehwerreeteonnines ----~---~ 18 months. 
PARR BIn devi senqntponeennyececeeonmeces wenneestrcyriapermune:, In meena 
Auto body building___--.-------------~------- within de Lilie bts secede OEE, 
Sts. DEORE odeetrersabaanndenaeopnatemne oer, ye 
DEE MRE, cnnnncnncednquimedernsckmungan Stet ; _... 6 months. 
Auto painting-_.....--.....--~-~--4.--=.-.+-- Sees ------~ 12 months, 
Mechbaninal. Gratting.......-< dope mnnedienreensie : ED _ 16 months. 
Electrical work—--~- Lesleinninin anaen-eectisantilt . 16 months. 


Machine operator. -_-. dita daria eciitmcnttchol edu tienen) URE 
Substation or power plant operator_-..---------------.---- ..-. 6months. 





456 DECISIONS OF THE COMPTROLLER GENERAL. 


ON a cl di al ae En 6 months. 
TE aida talip tg es tokiesneieripietemeeepruniiooamone _..... 6months. 
UND DUET oh tid debe dnbipinwee io ebeeiedsiabdacbbahdacadnen ennai 12 months. 


Se en aie ochdacensisseardinr btamercenniek bicieendiontenceiseleieorerd daanigiocree ...-.. 8months. 
A * a * * 7. 7: 

It is further agreed that if at the expiration of the above prescribed periods, 
the student has not satisfactorily completed his course, the institution will 
continue to train the student without charge until he has satisfactorily com- 
pleted his course, but not in excess of the following periods: For all courses 
over twelve months, three months; for courses over six and not in excess of 
twelve months, two months; for all courses six months or less, one month. 

+ + > * 7 * om 


It is further understood and agreed that upon the consideration that the 
institution faithfully performs each and every provision hereof, the bureau 
agrees to pay to the institution as compensation for services rendered under 
this contract thirty dollars ($30.00) per calendar month per man assigned 
for instruction not in excess of two hundred, twenty-five dollars ($25.00) per 
calendar month per man for each man in excess of two hundred but not in 
excess of three hundred, twenty-two dollars and fifty cents ($22.50) per 


calendar month per man for each man in excess of three hundred but not in 
excess of three hundred fifty, twenty dollars ($20.00) per calendar month 
for all men in excess of three hundred fifty. 
a + > * . 7 > 

lt is being understood and agreed, that if the physicul condition, conduct, 
or inaptitude of any person placed in training by the bureau in said institu- 
tion necessitates his withdrawal from training, or training is discontinued for 
any reason, the consideration herein prescribed will be prorated to cover the 
period of actual attendance. 


It will be noted from the first paragraph above quoted that the 
contract is not “to furnish instruction” during the period from 
July 1, 1922, to June 30, 1923, but “to accept ” during said period 
trainees designated by the bureau for instruction in prescribed 
courses some of which, as shown in paragraph 3 of the contract, 
would require 18 and possibly 21 months to complete. The plain 
language of this contract will admit of no other construction or 
interpretation than that it obligated the contractor to accept up 
to the limit of its capacity any and all trainees who might be sent 
to it by the United States Veterans’ Bureau at any time during the 
fiscal year 1923, and, at the rates therein fixed, to give to each trainee 
so accepted instruction for the full period of the course for which 
enrolled—the length of each course being specifically fixed in the 
contract—and for such additional period not exceeding 1, 2, or 3 
months, depending upon the length of the course for which enrolied, 
as might be necessary to the satisfactory completion of said course. 

If it had been intended to provide that the contractor should give 
the prescribed instruction during the fiscal year 1923 only, it is to 
be assumed that the clause “ during the period July 1, 1922, to June 
30, 1923, inclusive,” in the first paragraph, would have been placed 
after the phrase “for instruction” instead of before it. That such 
was not the intention is further indicated by the provision fixing a 
definite period of time for each course. This would not have been 











DECISIONS OF THE COMPTROLLER GENERAL, 457 


necessary to provide merely for instruction at a fixed price per month 
during the fiscal year. 

Furthermore, the provision in the contract to the effect that in 
sases where the student has not satisfactorily completed his course at 
the expiration of the period prescribed therefor, he shall be given 
instruction or training thereafter without charge for such period as 
might be necessary, not exceeding 1, 2, or 3 months, could have no 
possible application to trainees enrolling for 12, 16, or 18 month 
courses if the contract had been intended to provide for instruction 
during the fiscal year only. It is to be presumed that each provision 
of the contract was necessary, and the contract as a whole must be 
so construed that full force and effect may be given to each provision 
thereof. 

In connection with the above-mentioned provision for free instruc- 
tion or training after expiration of the period prescribed for the 
course, again the language used leaves no room for doubt as to its 
intended meaning. The phrase “at the expiration of the above pre- 
scribed periods” could mean nothing else than at the expiration of 
the periods of 3, 6, 12, 16, and 18 months, respectively, from the dates 
of enrollment during the fiscal year 1923, in the several courses. 
There is no mention of, or reference to, the fiscal year in any part of 
the contract except in the first paragraph thereof, and then only as 
fixing the time within which the contractor is required “to accept ” 
trainees for enrollment in the prescribed courses. 

In view of the plain provisions hereinbefore mentioned there 
would appear to be no room for reasonable doubt that under this 
contract of June 12, 1922, the contractor was legally bound to fur- 
nish, at the rates in said contract mentioned, the required instruction 
for such period subsequent to June 30, 1923, as might be necessary to 
complete the prescribed courses of all trainees enrolled therefor at 
any time prior to July 1, 1923. Such being the effect of the contract 
of June 12, 1922, there remains for consideration whether the con- 
tract of May 12, 1923, terminated, canceled, superseded, or modified 
said contract. 

The contract of May 12, 1923, is practically identical with the 
contract of June 12, 1922, except that the period therein prescribed 
during which trainees are to be accepted is July 1, 1923, to June 30, 
1924, and the rates of tuition are increased in case the monthly en- 
rollment should fall below 280. 

There is no conflict between the two contracts. One covers the 
instruction of trainees accepted during the fiscal year 1923 and the 
other covers the instruction of trainees accepted during the fiscal 
year 1924, and there is no reason why both can not be and remain in 
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force at the same time. There is nothing in the contract of May 12, 
1923, to indicate that it was intended to terminate, cancel, or super- 
sede the contract of June 12, 1922, and no such effect can be given 
to it. 

It has been suggested that the contract of May 12, 1923, was in- 
tended to increase the rate of tuition of trainees accepted during the 
fiscal year 1923. Such intention is not apparent from the terms 
of the contract, but even if such intention were clearly established 
no effect thereto could be given for the reason that no officer or agent 
of the Government had the power or authority to relinquish, without 
sufficient consideration therefor, any right, privilege, or benefit ac- 
quired by the Government under the contract of June 12, 1922. The 
Government had acquired the right under said contract to pay tuition 
of trainees accepted thereunder at the rates fixed therein, and such 
right was in no way impaired by the contract of May 12, 1923. 

Answering the specific question presented, I have to advise that 
the tuition of trainees who entered courses of instruction during the 
fiscal year 1923, may not be paid at the rates provided in the con- 
tract of May 12, 1923. 


CONSULAR SERVICE—VISE FEES—EXHAUSTION OF IMMIGRATION 
QUOTA. 


The fee required by the act of June 4, 1920, 41 Stat., 750, to be collected for 
the visé of the passport of an alien may not be refunded when the service 
is properly performed and the privilege granted and no bar to the use of 
the passport is interposed by the United States other than the general re- 
striction by the act of May 19, 1921, 42 Stat., 5, on the admission of immi- 
grants in excess of the authorized quota. 


Comptroller General McCarl to the Secretary of State, January 30, 1924: 

I have your letter of January 8, 1924, requesting decision whether 
fees charged by American consular officers abroad for visé of pass- 
ports issued to immigrants to enable them to come to the United 
States may be returned to those immigrants who are unable to come 
because of the exhaustion of the immigration quota. 

The act of June 4, 1920, 41 Stat., 750, provides: 


Section 2. From and after the 1st day of July, 1920, there shall be col- 
lected .and paid into the Treasury of the United States quarterly a fee of 
$1 for executing each eens of an alien for a visé and $9 for each 
visé of the passport of an alien: * * *. 


With respect to the authority to make refund of visé fees, decision 
of September 4, 1923, 3 Comp. Gen., 115-6, held as follows: 


It has been held that the fees collected for visés may be refunded if im- 
properly collected as a result of the fault or negligence of officers or employees 
of the consulates and this on the principle that the fee exacted is for both a 
service and a privilege and that the United States should not retain the fee 
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when through fault of its officers the service is defective, with consequent 
failure of the privilege. It has also been held that the fee can not be refunded 
when through the fault, negligence, or accident of the alien the passport is 
lost or otherwise no use is made of the visé, and this on the principle that the 
service was properly rendered and the privilege conferred, the United States 
not being responsible for the failure to benefit by the one or to use the other. 


It might be argued that there is no authority for the visé of pass- 
ports of immigrants in excess of the quotas fixed by statute, but it 
is not possible for the consular officer to determine before the visé 
of a passport, whether the quota has been exceeded or whether the 
immigrant will be excluded under other restrictive provisions of 
the act of May 19, 1921, 42 Stat., 5, limiting the immigration of 
aliens into the United States; and furthermore, each immigrant has 
an equal right to admission under the terms of the statutes and 
should net be deprived of that right by the refusal of the consular 
officer to vis¢ the passport upon an assumption that the alien could 
not reach the United States before the exhaustion of the quota. 
The alien must assume the risk of failure to commence the journey 
or to reach the port of the United States before the exhaustion of 
the quota and such failure does not affect the validity of the visé 
of passports by the consular officers of the United States. 

The cited decision held, and I believe correctly, that the charge 
required by law to be made for the visé of a passport is for both 
a service and a privilege. The two elements are so intermingled 
however, that an attempt to distinguish between them would not be 
justified. Where the service has been performed and the charge 
therefor paid, failure of the immigrant to actually realize the 
privilege, due to no subsequent act of the United States or defect 
in the service performed by the consular officer, will not justify a 
refundment of the charge. The restrictive provisions of the im- 
migration law in force at the time the service was rendered can 
form no basis for refundment of any part of the charge for visé 
of passports of individuals who may be affected by such provisions. 

Your reference to the possible ill feeling toward the United States 
that may arise upon refusal to refund charges made for visé of 
passports of immigrants has been noted. The Congress might give 
consideration to, this phase of the matter should recommendation 
be made for authority to refund some portion of the charge now 
required, in cases where failure to obtain entry into the United 
States was clearly due to the restrictive provisions in our immigra- 
tion law, but this office must be controlled in making answer to your 
question by the law as it now exists. 

Your question must be answered in the negative. 

8779°—24 31 
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ADVANCE PAYMENTS OF PERIODICALS—TREASURY DEPARTMENT. 


The approval by the Secretary of the Treasury of a requisition for yearly 
subscriptions to certain periodicals, on which requisition is a certificate 
by a subordinate officer that the periodicals are for official use, does not 
satisfy the requirement of the act of March 4, 1915, 38 Stat., 1049, that 
subscriptions must have been “ certified in writing by the respective heads 
of the executive departments and establishments” and does not therefore 
authorize payments therefor under said act. 


Comptroller General McCarl to the Secretary of the Treasury, January 31, 
1924: 


I have your letter dated December 19, 1923, requesting review of 
the action taken in the account of the collector of customs, Balti- 
more, Md., for the month of April, 1923, in withholding credit of 
tke sum involved in vouchers 22, 23, 24, and 25, until there was 
furnished a certificate required by the act of March 4, 1915, 38 
Stat., 1049, which provides as follows: 


Sec. 5. That hereafter subscriptions to periodicals, which have been certified 
in writing by the respective heads of the executive departments or other 
Government establishments to be required for official use, may be paid in 
advance from appropriations available therefor. 


You state that: 


The authority for payment of subscriptions to periodicals is covered by 
the regular form of requisition and authorization Customs Form 4801, which 
contains certification by the collector of customs that the articles or services 
listed in the requisition are required for the use of the service. This state- 
ment is approved by the Director of Customs and the Assistant Secretary of 
the Treasury, as all of the requisitions and authorizations are scheduled 
daily and the schedule approved by the Assistant Secretary. 

This appears to be a substantial compliance with the provisions of the 
act of March 4, 1915. There is nothing in the act which can be construed as 
requiring separate certificates for each voucher or each periodical. The law 
specifically says subscriptions to periodicals which have been certified in writing 
by the respective heads of the executive departments, etc. The plural is used 
throughout, and certification that a certain group of periodicals as listed are 
required for official use is as specific and valid as is the certification one at a 
time of the same group of periodicals. It is inconceivable that the Congress 
intended the Secretary of the Treasury to consume valuable time in signing 
a large number of separate certificates when exactly the same result can be 
accomplished by one signature. 


Inspection of the vouchers in question discloses that they are for 
yearly subscription each to various periodicals, and reference is 
made to a form, customs 4801, entitled “ Expenditure, requisition 
and authorization,” for the authority to subscribe to these several 
periodicals. The first part of the form is a request upon the Secre- 
tary of the Treasury to “authorize expenditures for the articles 
or service detailed below, which I certify are required for use of 
the service”; and is, in this case, signed by a special deputy col- 
lector of customs. Immediately under this request on the form is 
an authorization reading as follows: 


Srr: By direction of the Assistant Secretary in charge, you are hereby 
authorized to expend for articles or service enumerated below, sums not to 
exceed the amounts set opposite each item in the aggregate not to exceed 
Respectfully. 
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In the instant case the authorization is signed by the acting di- 
rector of customs. Then follows the space for listing the articles 
requested and authorized. The periodicals here involved were listed 
in said space. 

The act in question stipulates for certificate by the respective 
head of the department or governmental establishment, stating spe- 
cifically that the particular periodical is required for official use. 
There may be drawn from the official statement on the requisition 
a reasonable presumption that the particular periodicals are re- 
quired for official use, but Congress in its discretion has seen fit to 
attach a positive condition—not specifically imposed with respect to 
expenditures generally—of the requirement for a certificate, which 
is defined to be “a statement in writing given by some person hav- 
ing official status relative to some matter within his official knowl- 
edge or authority.” Pope’s Legal Definitions; 3 Pet. (U. S.) 28. 

It is obvious therefore that the obligation to furnish a certificate 
under the circumstances is a requirement of a personal undertaking 
that may not be waived or delegated, consequently a certificate by 
a subordinate followed by a mere blanket approval by the Secretary 
or an assistant secretary of a daily schedule of requisitioned articles 
does not fulfill the requirement for a special certificate by the head of 
the department. 

Such a certificate need not necessarily be indorsed upon each 
voucher, but as it is necessary to the validity of an advance pay- 
ment such certificate must be furnished in some form to accompany 
the disbursing account and include periodical subscribed for. Where 
the certificate covers periodicals paid for on different vouchers, 
proper reference should be made upon the several vouchers in the 
successive accounts, by which said certificate may be located for use 
in the audit by this office. 


ACCOUNTING FOR MONEY RECEIVED AS BRIBES. 


Money paid to officers of the United States as bribes should be covered into 
the Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Treasury, January 31, 
1924: 


I have your letter of January 10, 1924, requesting decision as 
follows: 


On August 26, 1923, narcotic agents working with city police officers entered 
the premises of one Yee Sing Wah, 10 E. Buchtel Street, Akron, Ohio, under 
authority of a search warrant, and found a quantity of smoking opium. Yee 
Sing Wah, with three other Chinese occupants of the premises, was arrested 
and upon arraignment all of the defendants pleaded guilty, Yee Sing Wah being 
sentenced to imprisonment for sixty days in the Dayton Workhouse and fined 
$100. 

’ At the time of the arrest, Yee Sing Wah approached Narcotic Agent in 
Charge Oyler and City Officer Gandee and gave to each of them a $50 Dill, 
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asking them if they could “ make everything all right” for this amount of 
money. The total amount, $100, was held as evidence against Yee Sing Wah 
and is now in the possession of the narcotic agent in charge at Cleveland, Ohio, 
who desires to be advised what disposition to make of the money. 

All of the defendants in this case pleaded guilty to a violation of the narcotic 
drugs import and export act, approved May 26, 1922, and were not prosecuted 
under Section 39, U. S. Criminal Code (Section 5451, R. S.), for bribery or 
attempted bribery. 

In view of the facts as stated, this department requests a decision relative 
to the disposition to be made of the sum of money in question. 


Section 3617, Revised Statutes, provides that the gross amount of 
all moneys received from whatever source for the use of the United 
States shall be covered into the Treasury. The question might be 
raised whether money paid to an officer of the United States with the 
object of bribery is, strictly speaking, for the use of the United 
States, but money so received has for many years been covered into 
the Treasury as miscellaneous receipts under the item, “ Bribes to 
United States officers,” as shown in the annual reports of receipts 
and disbursements of the United States Treasury. 

In Clark v. United States, 102 U. S., 322, it was held that “a 
party who bribes an officer of the United States with money can not 
maintain an action to recover it.” 

The money came into the hands of the narcotic agent in charge in 
his official capacity as an officer of the United States, and should 
be covered into the Treasury as miscellaneous receipts, and you 
are accordingly so advised. 


VETERANS’ BUREAU—MEDICAL TREATMENT OF INSANE VETER- 
ANS IN STATE INSTITUTIONS. 


Where a veteran is placed in a State institution for examination and observa- 
tion to determine his right to disability compensation and it is later de- 
termined that his disability was not of service origin and claim for com- 
pensation is denied, reimbursement for the care of the veteran to the State 
institution is limited to the actual period of examination and observation, 
no liability attaching against the Government for the care of a veteran not 
found to be a beneficiary of the Veterans’ Bureau. 

The responsibility of the Federal Government for the care of an insane veteran 
in a State institution ceases during the period the Government is deprived 
of jurisdiction over the veteran after governmental facilities have been 
offered and refused or not availed of. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 31, 1924: 

I have your letter of January 4, 1924, referring to decision of this 
office dated October 31, 1923, involving the question of reimburse- 
ment for medical and hospital treatment of insane veterans in State 
and county institutions and submitting two additional classes of cases 
which you believe not heretofore given consideration. 


Case 1.—A man was discharged from the Army, on August 1, 1918, for the 
convenience of the Government, with his physical condition noted as ‘“ Good.” 
On August 12, 1921, he filed claim with the bureau alleging a neuro-phychiat- 
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ric disease. He was authorized to proceed on October 5, 1921, to a State 
institution for examination and observation necessary for such examination, 
pursuant to the provisions of section 303 of the war risk insurance act. A 
State institution was requested to receive the man and give him the necessary 
examination, including treatment for the period of observation, and treatment 
thereafter under the provisions of Treasury Department Circular No. 140, 
issued August 4, 1920. The report of the examination by the institution was 
received by the bureau, December 12, 1921, the examination having been com- 
pleted. The patient, however, was continued for treatment at the institution 
as requested by the bureau under the provisions of said Treasury Department 
Circular No. 140. The claim for compensation was adjudicated by the bureau 
and disallowed July 2, 1922, as not service connected, and on the same day 
the claimant and the State institution were notified. Bills have been pre- 
sented by the institution for the treatment furnished during the period from 
October 5, 1921, until July 2, 1922. 

In this type of cases there is presented the question of the authority of the 
bureau to request and furnish treatment for any period other than that neces- 
sarily incident to the examination and observation of the claimant. There 
also arises the question whether payment to the institution may be made in 
cases where the bureau did actually authorize treatment prior to adjudication 
of the claim where the claim was disallowed. 


Section 303 of the war risk insurance act, October 6, 1917, 40 Stat., 
406, is partly as follows: 


That every person applying for or in receipt of compensation for disability 
under the provisions of this article shall, as frequently and at such times and 
places as may be reasonably required, submit himself to examination by a 
medical officer of the United States or by a duly qualified physician designated 
or approved by the director. He may have a duly qualified physician desig- 
nated and paid by him present to participate in such examination. For all 
examinations he shall, in the discretion of the director, be paid his reusonable 
traveling and other expenses and also loss of wages incurred in order to submit 
to such examination. If he refuses to submit himself for, or in any way ob- 
structs, any examination, his right to claim compensation under this article 
shall be suspended until such refusal or obstruction ceases. No compensation 
shall be payable while such refusal or obstruction continues, and no compen- 
sation shall be payable for the intervening period. 


This statute contemplates that the expense of examination of appli- 
cants for disability compensation is to be borne by the Government as 
an expense of administration whether compensation be allowed or 
disallowed. There is, however, no authority under this statute for 
medical and hospital treatment not incident to the examination. The 
Government’s responsibility for medical and hospital treatment for 
any period other than that actually necessary for the examination 
to determine the right to compensation is limited to the various 
classes of “ beneficiaries ” of the bureau, the class here for considera- 
tion being those entitled to disability compensation from effective 
dates of compensation awards. See 26 Comp. Dec., 485, 699; 27 id., 
774 and 854; 1 Comp. Gen. 230; 3 éd., 248 and 286; the cited decision 
of October 31, 1923; and decision of December 10, 1923, 3 Comp. 
Gen., 365. 

The veteran in case one, subsequent to the completion of examina- 
tion and report thereof, December 12, 1921, does not fall within any 
class of “ beneficiaries ” for which Veterans’ Bureau appropriations 
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for medical and hospital treatment are available. Under case 3 
discussed in the cited decision of October 31, 1923, where compensa- 
tion was disallowed on the ground that the disability was not the 
result of service or was due to misconduct, it was stated: 


No obligation arises against the Government for medical or hospital treat- 
ment under the war risk act or its amendments where the disability of the 
former service man was not of service origin or resulted from a disease due 
to his own wilful misconduct, and there are no exceptions noted. 


It may be stated in addition that the authority issued to the State 
institution for the examination and observation of the veteran to 
determine the right to compensation under section 302 of the war 
risk insurance act can not obligate the Government for the veteran’s 
care beyond the period of observation. The responsibility for the 
care beyond the period of observation is the same as it would have 
been had the Government not acted; that is, with the State or local 
authority or those legally responsible. Treasury Circular 140, issued 
August 4, 1920, relates to treatment of “ patients of the Bureau of 
war risk insurance” by the Public Health Service, and is not con- 
trolling in this case. 

Accordingly in case 1 reimbursement to the State institution is 
authorized only for period October 5, 1921, to December 12, 1921. 


Case 2.—The claim in this case was filed August 7, 1921, and the patient 
hospitalized in a State institution November 25, 1921. On January 31, 1922, 
claim for compensation was allowed by the bureau and the hospitalization in 
the State institution was authorized from November 25, 1921, until February 
14, 1922, after which hospitalization in a Government institution was offered 
and the State institution so notified. The claimant and his guardian both re- 
fused hospitalization at a Government institution, and the claimant continued 
at the State institution until August 27, 1922. The State institution presents 
claim for payment from February 15 to August 27, 1922. 

A different phase of this class is presented in those cases where the patient 
is committed to the institution by a State court at the instance of the bureau 
and those where commitment by the State court was at the instance of the 
claimant’s relatives or friends. In both of the latter instances the removal to 
Federal hospitals might be attended by complications arising because of the 
refusal of the institution to allow the claimant’s removal without an order of 
the court, and in some instances this could not be obtained where the transfer 
contemplated removal to another State. 


It is assumed that the effective date of compensation award was 
November 25, 1921, from which date hospitalization was retroac- 
tively authorized. The construction placed on the controlling 
statute by this oflice under which reimbursement is allowed to State 
institutions for treatment of insane veterans for periods retroactive 
from allowance of compensation claim to effective date of award 
does not govern any period after governmental facilities are offered. 
The intention of all legislation for the care of disabled veterans is 
that governmental facilities are primarily to be utilized. It is 
only in the event governmental medical and hospital facilities are 
not available or sufficient that other facilities may be employed. 
See section 9, act of August 9, 1921, 42 Stat., 150. 

If, for any reason over which the Government has no control, 
governmental facilities determined to be available and sufficient 
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are offered and refused or not availed of, whereby the Government. 
is deprived of its jurisdiction or complete control of the case, its 
responsibility for the medical and hospital care of the veteran 
ceases until such time as the jurisdiction and control may be re- 
gained. Other legal responsibility for the care of insane veterans 
as fixed by the laws of domicile attaches during any period the 
Government is denied jurisdiction and control. 

Accordingly, in case 2 no reimbursement is authorized for any 
period subsequent to February 14, 1922. 


WAR RISK COMPENSATION—DESERTERS. 


The discharge or dismissal of a person from an enlistment in the military or 
naval service on the ground that he is a deserter bars all right to dis- 
ability compensation on account of service in said enlistment or any other 
enlistment prior or subsequent thereto. 

The notation on the record of the desertion of any person from the military 
or naval service is prima facie evidence of the desertion and for the pur- 
poses of administering the war risk compensation act is equivalent to a 
discharge or dismissal on the ground of desertion. 3 Comp. Gen., 238, 
modified. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 2, 1924: 


I have your letter of December 5, 1923, requesting decision whether 
the bureau is justified in paying disability compensation to an un- 
apprehended deserter from an enlistment entered into after being 
honorably discharged from the enlistment in which he received an 
injury resulting in compensable disability. 

You cite the following case: 


The claimant in this case, Daniel F. Plummer, C—428,529, enlisted June 6, 
1917, in New York City, and was discharged May 13, 1919, at Camp Meade, 
Md., the reason for discharge being demobilization. During this enlistment 
he received a gunshot wound in the right arm June 7, 1918, in the Battle of 
Chateau Thierry. He reeinlisted in the Motor Transport Corps, June 10, 1919, 
and was listed by the War Department as a deserter, June 19, 1919. He is still 
carried by that Department as unapprehended. He enlisted in the Marine 
Corps on October 2, 1919, and was discharged April 17, 1920, by reason of dis- 
ability incurred in the prior service in the army. On July 29, 1920, the claim- 
ant enlisted in the Navy and was given an undesirable discharge November 29, 
1920, by reason of concealment of his disability. 


The controlling statute, section 29 of thé war risk insurance act, 
as amended by section 1 of the act of March 4, 1923, 42 Stat. 1521, 
is as follows: 


The discharge or dismissal of any person from the military or naval forces 
on the ground that he is guilty of mutiny, treason, spying, or any offense in- 
volving moral turpitude, or willful and persistent misconduct, of which he has 
been found guilty by a court-martial, or that he is an enemy alien, conscientious 
objector, or a deserter, shall terminate any insurance granted on the life of 
such person under the provisions of Article IV and shall bar all rights to any 
compensation under Article III or any insurance under Article IV: * * *, 


The present question concerns only that portion of the controlling 
statute relative to desertion. The statute has made no distinction 
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in any manner between those serving in one enlistment and those 
serving in more than one enlistment; or between those serving in 
one branch of the service and those serving in more than one branch 
of the service. It likewise makes no distinction between war and 
peace-time desertion. 

The specific language of the provision here applicable is that the 
discharge or dismissal of any person from the military or naval 
forces on the ground that he is a deserter shall bar all rights to any 
compensation. ‘The section of the statute in which the provision ap- 
pears was first enacted June 25, 1918, and has been amended twice 
since the termination of the war—on August 9, 1921, and March 4, 
1923. It is to be assumed that if it had been the legislative intent 
that the provision should not apply to desertion from enlistments 
entered into after November 11, 1918, an amendment to that effect 
would have been made in the reenactment of August 9, 1921, or 
March 4, 1923. That the provisions of section 29 were not intended 
to apply only to enlistments in which the disability was incurred is 
further indicated by the enactment of the provision in section 308 
as amended March 4, 1923, 42 Stat., 1525. Said provision is to the 
effect that a dismissal or discharge by sentence of court-martial for 
any cause whatsoever shall bar all right to any compensation for the 
period of service from which such discharge is given. In the same 
act is the provision of section 29 that a discharge or dismissal by 
sentence of a court-martial for “ mutiny, treason, spying, or any of- 
fense involving moral turpitude, or willful and persistent miscon- 
duct” shall bar all rights to any compensation. As hereinbefore 
stated these two provisions appear in the same act. Therefore they 
must be so construed that full force and effect will be given to each. 
This can be done by giving to the plain language of each provision 
its ordinary and intended meaning without the need of any interpola- 
tion or implication. The provision in section 29, with reference to 
discharge by court-martial, contains a limitation as to offenses 
but none as to enlistments, whereas the provision in section 
308 contains a limitation as to enlistments but none as to of- 
fenses. It is clear, therefore, that under section 308 a discharge by 
sentence of a court-martial for any cause whatsoever bars all right 
to any compensation for the enlistment from which so discharged, 
and that under section 29 a discharge by sentence of a court-martial 
for the specific offenses named in said section bars all right to any 
compensation on account of service in any enlistment whatsoever. 
Since section 29 makes no distinction between the effect, in so far as 
compensation is concerned, of a discharge on the ground of desertion 
and a discharge by sentence of a court-martial for any of the offenses 
specified therein, it must be held that the discharge or dismissal of 
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a person from any enlistment in the military or naval forces on the 
ground that he is a deserter bars all right to any compensation on 
account of service in said enlistment or any other enlistment prior 
or subsequent thereto. 

It is noted that the provision under consideration refers to the 
“ discharge or dismissal,” but there would seem to be no doubt that 
the Congress intended the act of desertion, rather than any formal 
certificate or order of discharge or dismissal, as the bar. The statute 
does not require that the desertion be established by a court-martial 
in order to bar the right to compensation. The act of desertion is 
the offense and the notation thereof on the record is prima facie evi- 
dence of the desertion and is tantamount to a discharge or dismissal 
on the ground of desertion, in that it shows how the actual service 
was terminated, although it does not release the man from his enlist- 
ment obligation. 

Furthermore, section 312 of the war risk insurance act provides 
that compensation shall not be paid while the person is in receipt of 
service pay. The evident purpose and effect of this and other pro- 
visions of the war risk insurance act would seem to be that com- 
pensation is not payable to any person while still obligated under an 
enlistment for active service. It can-not be assumed that the law 
was intended to permit a person obligated for active service to be- 
come entitled to compensation by voluntarily and wrongfully placing 
himself in a nonpay status—for instance, by absence without leave 
or desertion. An unapprehended deserter is not released from his 
obligation for active service, and a subsequent enlistment and honor- 
able discharge can not, ipso facto, operate to remove the charge of 
desertion from the former enlistment nor relieve the deserter from 
the obligation thereunder. 

The question presented is answered in the negative. 

Decision of October 22, 1923, 3 Comp. Gen., 238, in so far as it 
relates to the matter of desertion, is hereby modified to conform to 
the views herein expressed. 


CONTRACTS—EVIDENCE OF AUTHORITY TO SIGN. 


The authority of officers of corporations to sign contracts with the Government 
on behalf of the corporation, in all cases where the amount is less than 
$500, may be established by a certificate by the contracting officer repre- 
senting the Government to the effect that such officers are the same oflicers 
who are authorized to and do sign similar contracts on behalf of the cor- 
poration with the public generally. 3 Comp. Gen., 436, extended. 


Comptroller General McCarl to the Secretary of the Interior, February 4, 
1924: 


I have your letter dated December 12, 1923, requesting reconsider- 
ation of the subject matter of letter from this office dated October 
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3, 1923, advising as to the necessary evidence required of the au- 
thority of the particular parties to sign contracts, or in lieu thereof, 
signifying the acceptability, in the instanced cases, of a certificate 
from the Director of the Bureau of Mines to the effect that he has 
fully satisfied himself as to the authority of the officer or agent to 
execute the contract for the United States. 

The contracts of the Interior Department are required to be re- 
duced to writing and signed by the parties, as to which it was said 
in the communication to you dated January 21, 1924, 3 Comp. Gen., 
436: 

The question as to whether a contract has been properly signed “ by the con- 
tracting parties with their names at the end thereof,” as requirec by section 
3744, Revised Statutes, is one of evidence. The authority of the contracting 
officer to sign is usually a matter of public record, but it is otherwise as to 
officers of corporations, and as to them their authority must be affirmatively 
established in each instance, the usual method of establishing such authority 
being by filing with the contract extracts from the articles of incorporation, 
by-laws, or the minutes of the board of directors, duly certified by the custo- 
dian of such records under the corporate seal. 

However, if the officers of public service corporations, such as telegraph and 
telephone companies, etc., who sign the regular service contracts on their 
behalf with the Government, are the same officers who are authorized to and 
do sign such regular service contracts on their behalf with the public generally, 


and if a certificate by the contracting officer to that effect is attached to the 
contract, that will satisfy the requirements of this office. 


This citation, stating a rule that there may be furnished a certifi- 
cate by the Government contracting officer of the authority of the 
particular person to sign a binding contract, in the special cases 
therein considered, is extended to other contracts in amounts less 
than $500, and a certificate by the contracting officer that “I have 
satisfied myself that the officer who signs this contract has authority 
to sign, being an officer who signs similar contracts on behalf of the 
corporation with the public generally,” when attached to the con- 
tract will be acceptable as sufficient evidence of the authority for 
such signing. See in this connection 29 MS. Comp. Gen., 214. 


FEDERAL RESERVE BOARD—RESTRICTIONS ON USE OF FUNDS. 


The funds collected by the Federal Reserve Board by assessments on Federal 
reserve banks have the status of appropriated moneys of the United States 
and are subject to the general laws regulating the expenditure of public 
moneys. 3 Comp. Gen. 190, amplified and adhered to. 


Comptroller General McCarl to the Governor, Federal Reserve Board, Feb- 
ruary 4, 1924: 


There has been considered your letter dated December 4, 1923, 
acknowledging the receipt of my decision dated October 8, 1923, 3 
Comp. Gen. 190, Review 5278, relative to the applicability of the 
provisions of certain acts of a general nature to the funds of the 
Federal Reserve Board, and observe the admission of the force of 
the arguments advanced in support of the position taken in that 





DECISIONS OF THE COMPTROLLER GENERAL, 469 


decision as to the limitations imposed by the acts of August 5, 1909, 
36 Stat. 125, and June 17, 1910, 36 Stat. 581, but, in connection there- 
with, you take issue upon a point which was really fundamentally 
involved in the subject matter of the former appeal, and you now 
directly press the question, whether the board’s funds can properly 
be considered as appropriated moneys within the intendment of those 
general statutes, or even comprise an appropriation within con- 
stitutional or legislative contemplation. 

You refer to what is expressed as a broad holding in the decision, 
namely, that the board’s funds “have the status of appropriated 
moneys of the United States,” and voice the board’s belief that this 
statement is subject to misrepresentation. You therefore request that 
I reconsider the decision in question in so far as it holds “ broadly ” 
that the Federal Reserve Board funds are appropriated moneys, and 
for that purpose the design of your letter purports to direct atten- 
tion wherein the ambiguity lies, and to point out reasons which, in the 
board’s opinion, make it desirable that the “broad pronouncement 
be qualified.” 

In support of the proposition thus advanced your letter further 
declares that an— 
inherent element of doubt lies in the meaning of the term “ appropriated 
moneys” as used by you in thus classifying board funds. It appears from 
the decisions of your predecessors that this term is susceptible of, and has 
been used with, two distinct meanings; the first and more accurate meaning 
referring exclusively to moneys set apart by authority of Congress for an 
object specified from moneys held in the general fund of the Treasury (13 
Comp. Dec. 223) ; and the second meaning used in a loose sense when referring 


broadly to public revenues not held in the general fund of the Treasury which 
are applied or dedicated to specified objects. 


To illustrate the idea and point of your argument as to what you 
have chosen to define as two distinct meanings of the term “ appro- 
priated moneys” or “appropriations,” my attention is invited to 
certain decisions of former Comptrollers of the Treasury, from 
which the extracts quoted are hereinafter recited for their bearing 
upon the discussion : 

14 Comp. Dec. 365: 


It is true that in some instances * * * Congress has used the term 
“appropriation” in constituting certain moneys to be collected special funds; 
but as the term is so applied to the moneys before they are collected it is 
obvious that the term is so used in a general sense only, for which the term 
“ dedicated ” appears to be more appropriate. 


13 Comp. Dec. 224: 


There can be no doubt that Congress by this legislation intended to authorize 
the expenditure of the moneys referred to for the objects specified and that it 
thereby set them apart for that purpose. These provisions would therefore 
be construed as making appropriations, although not in specific terms declaring 
in either case that an appropriation had been made, as provided by the act 
of July 1, 1902 * * *, But, as I have already indicated, I think the 
provision in this act has reference only to moneys covered into the general 
fund of the Treasury, and that it does not apply te moneys required to be 
deposited in the Treasury asa special fund * * 
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13 Comp. Dec. 703: 


Congress having authorized the Secretary of the Interior to expend these 
moneys for specified objects, that authorization was in the nature of an 
appropriation of those moneys—that is, a setting of them apart for the 
objects specified—and it constituted them a special fund to be applied to those 
objects. It is true this is not an appropriation in the technical sense—that 
is, of moneys in the general fund of the Treasury, to which the act of July 
1, 1902, supra, refers—but I think it has the same force and effect as to these 
moneys, which were not in the general fund of the Treasury. 


The inference you would draw is that: 


It thus appears clearly from the decisions and practice of former Comptrollers 
that “appropriated moneys,” in its accurate meaning and as used in the 
Constitution and acts of Congress, refers exclusively to moneys in the general 
fund of the Treasury, but that “ appropriation” may be used loosely to mean 
an authorization by Congress of the expenditure of special funds for specified 
purposes. These decisions also show the sharp distinction which is drawn 
between moneys in the general fund of the Treasury and special funds. 


You deduce therefore that the status of board funds derived from 
assessments on the Federal reserve banks is definitely fixed as that 
of a special fund in the Treasury, and that the term “ appropriation,” 
in its correct sense, refers only to moneys in the general fund of the 
Treasury. 

What may be epitomized as the main point of the argument is, 
first, the inapplicability of the act of July 1, 1902, 32 Stat., 560, which 
by having been held to apply only to the general fund of the Treasury 
would not apply to these board funds, because section 10 of the 
Federal reserve act does not make an “ appropriation,” and for that 
reason no specific terms declaring an appropriation to be made are 
necessary ; therefore, that board funds are declared not to have been 
appropriated and do not constitute appropriated moneys within the 
meaning of the Constitution and the laws of the United States; 
second, the distinction drawn between the general fund and special 
funds which, while admittedly equally available for public expenses, 
yet are held to have an important distinction between the two 
classes, viz, moneys in the general fund can only be withdrawn from 
the Treasury in pursuance of an appropriation made by law; but 
moneys in special funds, having been dedicated by Congress for ex- 
penditure for specified objects before they are covered into the Treas- 
ury, in which they are placed for safekeeping only, are subject to 
withdrawal from the Treasury for expenditure for those objects 
without an appropriation. 

From this it is submitted that, since board funds are covered into 
the Treasury as a special fund and are dedicated for expenditure for 
the board’s operating expenses, and can be withdrawn for that 
purpose without an appropriation it is idle to speak of them as ap- 
propriated moneys in the correct sense. 

In conclusion, the board is reported to concede that its funds de- 
rived from assessment on the Federal reserve banks, as provided in 
section 10 of the Federal reserve act, may be considered as appro- 
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priated in the general sense of being set apart or dedicated by Con- 
gress to the purpose for which they are to be used, and you opine that 
if my— 


ruling that board funds are appropriated moneys is to be taken as meaning 
merely that Congress has authorized the board to collect moneys from the Fed- 
eral reserve banks and expend such moneys for the purposes of its own main- 
tenance, there could be no reasonable question as to the correctness of the 
ruling. This would seem to be the proper interpretation of your ruling, since 
it is so clear that board funds can not be construed as “ appropriated moneys ” 
in the correct Sense of moneys held in the general fund of the Treasury, and 
such an interpretation would not subject board funds to the various provisions 
of law which deal with appropriated moneys in this correct sense. 


What may be said to constitute the essence of the position appar- 
ently taken by you is, making the mere custody of board funds a 
basis of defining their applicability, and thus fixing the status arising 
in their use as independent of any further restrictions imposed by 
acts of a general application. 

The physical custody of public funds, excepting inconsequential 
sums, is placed in the Treasury of the United States by the various 
acts of Congress in directing the disposition of all moneys coming 
into the hands of fiscal officers. Revised Statutes, 3620, 3621-3624, 
5490, 5491, 5492. The actual authority over all public funds, no 
matter how acquired, is in the Congress, and: it has defined the 
responsibility of the fiscal officers accountable for such funds. Re- 
vised Statutes, sections 250, 3622, 3623, 3633, 3643, 5488, 5491. 

Funds for the purpose of the Government may be obtained in 
various ways, and in connection with such acquisition there may be 
in view either a definite or a general use for them. They may go 
into the general fund to be available for the general purposes of 
Government, and when placed in such fund they may not be drawn 
except in compliance with the constitutional method and in accord- 
ance with the provision in the act of July 1, 1902; or Congress may 
attach an original control and place them in a special fund fer a 
specific use. See act June 17, 1902, establishing reclamation fund, 
82 Stat., 388; general railroad contingent fund, transportation act, 
sec. 15a, 41 Stat., 456; Federal Farm Loan Board, special fund, act 
March 4, 1928, 42 Stat., 1473-1474. Special funds may be, and 
usually are, appropriated in terms less specific than are necessaiy to 
make an appropriation from the general fund. 

From whatever source obtained, funds for a public purpose are 
acquired by authority of some law, and any funds coming into the 
hands of officers of the Government by reason of their official posi- 
tions, are received and retained in no private capacity, but are in 
trust for the United States. 3 Peters (U. S.), 21. 

As heretofore stated in the decision in question, the Federal Re- 
serve Board owes its existence to the Federal reserve act of December 
23, 1913, 38 Stat., 251, which instituted the board as a governmental 
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instrumentality to perform a function of government in exercising 
control over the Federal reserve banks as prescribed in the acts of 
Congress. The funds which that board are empowered to obtain by 
taxation certainly could not be required and held in a personal 
capacity, as the only authority for such acquisition is the particular 
act of Congress conferring the necessary powers upon its own 
creature, and the funds so obtained under these circumstances can be 
considered as for no other object than to be used in the interest 
of the United States. Therefore, it is my conviction that the funds 
of the Federal Reserve Board must be considered as public moneys 
of the United States, and it is so held. 

Public funds being available for expenditure, whether as a general 
fund or as a special fund, the question arises, which is the crux of 
the present inquiry: How is the authority for their expenditure 
acquired? It will be admitted that it is usually derived from an 
appropriation. In the present case, however, the proposition is 
argued that the law which authorized the acquisition and use of 
these funds raised by assessment is not an appropriation for the 
reason that section 10 of the Federal reserve act does not make an 
appropriation, but, supposedly, in lieu thereof, dedicates the prospec- 
tive funds to the specific use of the Federal Reserve Board to be 
expended within their discretion. 

It can not be denied, though, that the act in question is a dual 
authorization. There is first the authority to acquire by assessment 
the funds sufficient to pay its estimated expenses and salaries; and 
it is, at the same time, authority for the expenditure of such funds 
for a designated purpose. This latter authority is necessarily im- 
plied, else the funds so acquired would require depositing finally 
into the general fund of the Treasury. There being authority to 
use certain specific sums for a specified public purpose, what is such 
an authorization to be denominated? If it is to be an effective, 
unassailable authority, it must have a legal status. 

Corpus Juris, vol. 4, page 1458, defines the— 


Setting apart for a particular use; the act of setting apart or assigning to 
a particular use; application to a special use or purpose; the act of setting 
apart, or assigning to a particular use or person, in exclusion of all others. 


to be an appropriation. See, also, 38 Ct. Cl., 444, wherein it is 
stated— 


An appropriation is the setting aside by Congress of a designated amount of 
public money for a designated purpose. 


The same volume, Corpus Juris, page 1460, defines— 


An appropriation of funds is an authority from the legislature, given at the 
proper time and in legal form to the proper officers, to apply sums of money, 
out of that which may be in the treasury in a given year, to specified objects 
or demands against the state; the act of the legislature in setting apart or 
assigning to a particular use a certain sum of money to be used in the pay- 
ment of debts or dues from the state to its creditors; a setting apart from the 
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public revenue of a certain sum of money for a specified object, in such man- 
ner that the executive officers of the government are authorized to use that 
money and no more for that object, and for no other; the setting apart of a 
portion of the public funds for a public purpose; the setting apart of public 
moneys by legislative vote or enactment to be applied to specific objects of 
public expenditures; the legislative authorization prescribed by the constitu- 
tion that money may be paid out at the treasury; the setting aside by congress 
of a designated amount of public money for a designated purpose. 


From these definitions, founded upon legal decisions, it is clear 
that the authorizing of the use of the Federal Reserve Board funds 
comprises all that is comprehended in the term “ appropriation,” and, 
corollary thereto, the funds so impressed with a use have a legal 
status of “appropriated funds.” In accordance with established 
laws affecting the receipt, deposit, and accountability of United 
States moneys these and like funds must be deposited into the Treas- 
ury, from whence they may not be withdrawn except by warrant 
founded upon some act of appropriation. 2 Comp. Gen., 360; 17 
MS. Comp. Gen., 687; 3 Comp. Gen., 83. 

Accordingly, I must adhere to my former ruling that the funds of 
the Federal Reserve Board have the status of appropriated moneys 
of the United States. 13 Comp. Dec., 703. 

There is nothing in the act establishing or appropriating these 
funds to the particular public purpose, to except them, either in their 
custody or use, from the provisions of such laws, general in their 
application, as Congress has enacted to effectively control the proper 
expenditure of United States funds, and therefore you are advised 
that so far as the various acts regulating the expenditure of public 
moneys are properly applicable, they must be construed as embrac- 
ing the funds of the Federal Reserve Board. 

There is nothing in this decision or the other that necessarily con- 
flicts with the rulings of the former Comptroller; the decisions cited 
and quoted herein having reference mainly to the definition and cus- 
tody of such funds, or the application of other laws under different 
conditions, or as to whether an appropriation had, in fact, been made. 


POSTMASTERS—LIABILITY FOR CASHING GOVERNMENT CHECKS 
FOR PERSONS NOT ENTITLED TO THE AMOUNTS REPRESENTED 
THEREBY. 


Postmasters cashing Government checks erroneously issued to persons not en- 
titled to the payments represented thereby may not be relieved from lia- 
bility for such erroneous payments. ‘The postmaster’s liability to the bank 
in which such checks are deposited or cashed is a matter between the post- 
master and the bank in which the General Accounting Office is not directly 
concerned. 


Comptroller General McCarl to the Postmaster General, February 5, 1924: 


I have your letter of November 20, 1923, in which you request the 
action of this office to relieve certain postmasters from liability for 
having cashed Government checks for parties not rightfully entitled 
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to the proceeds thereof and on which reclamation of the amounts has 
been authorized, stating that: 


An instance of this kind is check No. 3690436, dated April 1, 1918, for $41.50, 
which was cashed by the superintendent of Station “C” of the New York post 
oflice and which has been returned by the Treasurer of the United States to the 
Chatham and Phenix National Bank of New York, in which it was deposited by 
the postmaster as postal funds with the information that the indorsement 
thereon is alleged to be forged. The bank has made demand on the postmaster 
for the amount. This check was issued in payment of an allowance and allot- 
ment by Clark Overton Gardner in favor of Grace Mae Gardner and was mailed 
to and cashed by Grace Mae Hunt who was not the lawful wife of the allotor, 
although known by the name of Grace Mae Gardner and being the person to 
whom he desired the payment to be made. 

Another case occurred at Galveston, Texas, in which two War Risk Insurance 
checks for $108.00 and $52.50, respectively, issued in favor of Eva Braggs and 
Evel Braggs on allotment by John Andrew Braggs, were mailed by the War 
tisk Bureau to 3011 Avenue I, Galveston, Texas, and cashed by E. R. Chees- 
borough, then postmaster at Galveston, for a person living at that place who 
had been known for several years as Eva Braggs but whose true name was 
Anna Joseph. It was subsequently discovered that the payee of the checks was 
not the wife of John Andrew Braggs and reclamation was made through the 
bank at Galveston in which Mr. Cheesborough had deposited the checks. 


You have cited as the authority for the postmaster’s action in cases 
of this character paragraph 3, section 372, Postal Laws and Regula- 
tions, which reads as follows: 


Postmasters may cash with postal funds disbursing postmasters’ checks, 
pension checks, Post Office Department warrants, Postal Savings System checks, 
and other kinds of Government paper, provided they are received from respon- 
sible persons whose indorsement on said paper the postmaster is willing to 
guarantee. 


The regulation quoted permits, but does not require postmasters 
to cash checks with postal funds in their possession and it does not 
even purport to relieve them of responsibility for losses that may 
result therefrom. 

The law imposes upon a postmaster responsibility for all public 
moneys coming into his possession, and he could not be relieved of 
such responsibility by a regulation. The regulation here involved 
specifically provides that checks may be cashed by a postmaster only 
when received from responsible persons whose indorsement on said 
paper he is willing to guarantee. 

There is no law which could be construed to authorize this office, 
in the settlement of a postmaster’s accounts, to allow credit for any 
amount paid on an invalid check or for any amount which he might 
pay because of his indorsement on a check. 

You suggest that such authority is vested in me by the provisions 
of section 409, Revised Statutes, as amended by the acts of July 31, 
1894, 28 Stat., 206, and June 10, 1921, 42 Stat., 20. In this view I 
can not concur. As stated in my decision to you of May 8, 1923, 2 
Comp. Gen., 729, the scope of the law is limited to action in cases in- 
volving fines, penalties, and the like, and has no application to lia- 
bility on account of balances due the United States through account- 
ability for public moneys. 
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It is further suggested that if the allotment for which these checks 
were issued was obtained through fraud, the Veterans’ Burean and 
not the postmaster who cashed them in good faith should suffer the 
loss. The matter of the liability of the Veterans’ Bureau or any 
officer thereof could in no way affect the postmaster’s liability to the 
bank by reason of his having indorsed the check. The postmaster’s 
liability to the bank as an indorser is a personal matter between him 
and the bank in which the United States is not directly involved or 
concerned. 

There would appear to be no relief which this office may give to 
postmasters under existing law in the cases referred to in your sub- 
mission. 


WITNESSES—COMPENSATION FOR TIME DETAINED IN PRISON. 


Witnesses duly subpoenaed to appear and testify in a Federal court are entitled 
to $1.50 per day and mileage to and from the place of trial, but if detained 
in prison for want of security for their appearance they are only entitled, 
for the period of such confinement, to subsistence in kind and $1 per day. 


Comptroller General McCarl to T. W. Hukriede, United States Marshal, 
February 6, 1924: 


I have your letter of January 16, 1924, requesting to be advised 
whether detained witnesses are entitled to $1.50 per day and mileage 
in addition to the $1 per day authorized by law for the time de- 
tained. 

Under the provisions of section 848, Revised Statutes, a witness 
duly subpeenaed to appear and testify in a case is entitled for each 
day’s attendance in court to $1.50 and to 5 cents a mile going from 
his residence to the place of trial or hearing and 5 cents a mile 
for returning. When detained in prison for want of security for 
his appearance he shall be entitled, in addition to his subsistence in 
kind, to compensation of $1 a day only for the time so confined. See 
sections 879 and 881, Revised Statutes. 

The question submitted is answered in the negative. 


REPRESENTATIVES-ELECT HOLDING OFFICE AS STATE SENA- 
TOR—CLERK HIRE. 


Representatives-elect to Congress, whose credentials in due form have been 
filed with the Clerk of the House of Representatives, in accordance with 
the provisions of section 31, Revised Statutes, are authorized to receive 
their compensation monthly, from the beginning of their term, notwith- 
standing they may during a portion of that time be also holding office 
as State senator. 

Where a Representative-elect selected his clerks and they entered upon duty 
as such, the fact that the Clerk of the House of Representatives was not 
advised of the designation of such clerks until later does not preclude 
the payment to such clerks of the compénsation provided by statute from 
the date they entered upon duty if not prior to the beginning of the term 
of such Representative-elect. 


8779°—24——_32 
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Comptroller General McCarl to Wm. Tyler Page, Clerk, United States House 
of Representatives, February 6, 1924: 


I have your letter of January 29, 1924, asking my views upon the 
question whether Hon. William S. Vare, a member of the House 
of Representatives from the first congressional district of Pennsyl- 
vania, who was elected as such on November 7, 1922, and who, at the 
same election, was also elected as a member of the Senate of the 
State of Pennsylvania, is entitled to clerk hire prior to the first 
Monday in December, 1923, on which day he appeared and qualified 
as a member of the United States House of Representatives. 

You state that Mr. Vare elected to serve in the State Senate of 
Pennsylvania until his resignation therefrom before Congress con- 
vened on the first Monday in December, 1923; that from March 4, 
1923, to November 30, 1923, Mr. Vare did not receive compensation 
as a Representative-elect, nor designate any person or persons to 
receive clerk hire allowance; that he has now filed in your oflice 
designations of W. W. Ellmaker and Harry W. Snow as his clerks 
to receive compensation at the rate of $2,000 and $1,200 per annum, 
respectively ; and that he has stated to you that although he did serve 
as a member of the State Senate of Pennsylvania during the greater 
part of the time between March 4 and November 30, 1923, the per- 
sons above named, nevertheless, rendered service to him in a secre- 
tarial capacity, the people of his congressional district regarding 
him as their Representative-elect, which in fact he was. 

You further state that the constitution of the State of Pennsyl- 
vania renders incompatible the two offices, that of State senator and 
that of Representative in Congress. 

Joint Resolution of July 11, 1919, 41 Stat., 162-163, provided: 


That the appropriation in the Legislative, Executive, and Judicial Appropri- 
ation Act, approved March 1, 1919, for clerk hire for Members, Delegates, and 
Resident Commissioners may be paid by the Clerk of the House of Representa- 
tives to two persons to be designated by each Member, Delegate, and Resident 
Commissioner, the names of such persons to be placed upon the roll of em- 
ployees of the House of Representatives together with the amount to be paid 
each, and Representatives, Delegates, and Resident Commissioners elect to 
Congress shall likewise be entitled to make such designations: Provided, 
That such persons shall be subject to removal at any time by such Member, 
Delegate, or Resident Commissioner with or without cause. 


The appropriation for “Clerk hire, Members and Delegates, House 
of Representatives, 1923,” 42 Stat., 428, provided: 

For clerk hire necessarily employed by each Member, Delegate, and Resident 
Commissioner, in the discharge of his official and representative duties, $3,200 
per annum, in monthly installments, $1,408,000: Provided, That the joint reso- 
jution approved July 11, 1919, shall apply to this appropriation in the same 


manner as it applied to the appropriation for clerk hire for Members, Dele- 
gates, and Resident Commissioners for the fiscal year 1922. 


Joint Resolution of January 25, 1923, 42 Stat., 1217, provided: 


That hereafter appropriations made by Congress for clerk hire for Members, 
Delegates, and Resident Commissioners shall be paid by the Clerk of the House 
of Representatives to one or two persons to be designated by each Member, 
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Delegate, or Resident Commissioner, the names of such persons to be placed 
upon the roll of employees of the House of Representatives, together with the 
amount to be paid each; and Representatives, Delegates, and Resident Com- 
missioners elect to Congress shall likewise be entitled to make such desig- 
nations: Provided, That such persons shall be subject to removal at any time 
by such Member, Delegate, or Resident Commissioner with or without cause. 


The appropriation for “Clerk hire, Members and Delegates, House 
of Representatives, 1924,” 42 Stat., 1271, provides: 
For clerk hire necessarily employed by each Member, Delegate, and Resident 


Commissioner, in the discharge of his official and representative duties, $3,200 
per annum, in monthly installments, $1,408,000. 


Section 30, Revised Statutes, provides: 


At the first sessian of Congress after every general election of Representa- 
tives, the oath of office shall be administered by any member of the House 
of Representatives to the Speaker; and by the Speaker to all the members and 
delegates present, and to the Clerk, previous to entering on any other busi- 


ness; and to the members and delegates who afterward appear, previous to 
their taking their seats. 


Section 31, Revised Statutes, provides: 


Before the first meeting of each Congress the Clerk of the next preceding 
House of Representatives shall make a roll of the Representatives-elect, and 
place thereon the names of those persons, and of such persons only, whose 
credentials show that they were regularly elected in accordance with the laws 
of their States respectively, or the laws of the United States. 


It is not understood that there is any incompatibility between the 
office of State senator, State of Pennsylvamia, and the status of 
Representative-elect to Congress; furthermore, it is provided in the 
Constitution of the United States, section 5 of Article I, that “ Each 
House shall be the judge of the elections, returns, and qualifications 
of its own Members.” 

Representatives-elect to Congress, whose credentials in due form 
of law have been duly filed with the Clerk of the House of Repre- 
sentatives, in accordance with the provisions of section 31, Revised 
Statutes, are authorized to receive their compensation monthly, 
from the beginning of their term. Section 38, Revised Statutes. 

The appropriation for the fiscal years 1923 and 1924, quoted, each 
is available for clerical services for Representatives-elect, necessarily 
employed in the discharge of their official and representative duties. 

It appears that if Mr. Vare had advised you of the designation 
of the two clerks in question at the beginning of his term there 
would have been no doubt as to propriety of their having been placed 
on the rolls and having received their compensation, provided, of 
course, that the clerks were necessarily employed in the discharge 
of his official and representative duties. 

If the clerks in question were in fact designated by Mr. Vare on 
or prior to March 4, 1923, in the sense of having been selected by 
him to serve as his clerks and they entered upon the performance 
of duty as such, the fact that you were not advised of such designa- 
tion and therefore could not place the names upon the roll until 
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the Congress convened in December, 1923, does not preclude you 
from paying the compensation provided by statute, from the be- 
ginning of his term, March 4, 1923, or such date thereafter as they 
may have entered upon duty after designation or selection by him. 


TRAVELING EXPENSES—SUBSISTENCE. 


Where an employee on a temporary duty detail is necessarily required to per- 
form duty at two different places necessitating frequent trips between such 
places, the cost of the transportation between the two places is properly 
chargeable: as transportation or traveling expenses and not as subsistence 
expense. 


Decision by Comptroller General McCarl, February 6, 1924: 


E. G. Schurig, superintendent of construction, office of the Super- 
vising Architect, Treasury Department, applied December 3, 1923, 
for review of settlement No, C-14088, dated September 24, 1923, dis- 
allowing his claim for $67.92, the amount refunded by him to cover 
certain payments made to him by the disbursing clerk, Treasury De- 
partment, for which credit was disallowed in the audit of the dis- 
bursing clerk’s accounts. 

The payments in question were for reimbursement of the cost of 
daily transportation between Worcester, Mass., and the site of the 
veterans’ hospital at or near Rutland, Mass., about 12 miles distant, 
while the claimant was detailed under proper orders to supervise the 
construction of the hospital, and credit for the payments was refused 
on the ground that “transportation between the place where duty 
is performed and that where board and lodging are procured by an 
employee in a travel status is an expense of subsistence,” the amount 
disallowed being the sum by which the maximum amount allowable 
for subsistence was exceeded. The material facts in the case are as 
follows: 

The claimant was detailed to take charge of the work under the 
Seretto and G. E. Engineering Company contracts and to assume 
general direction of the purchase and hire work being carried on by 
the Government at the hospital. His duties required in addition to 
supervising the contract work at the site, the negotiating with ma- 
terial men in Worcester who were supplying materials for the work 
being carried on by the Government with day labor. It is alleged 
also that there were no living accommodations at the hospital site, 
and transportation between Worcester and the work was furnished 
by one of the contractors to his employees. In addition to this the 
medical officer had a Government car which he used to make daily 
trips between Worcester and the hospital and which the claimant 
also used when possible, 
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This car, however, could not be used for the trips for which the 
expenses here in question were incurred for the reason that it did not 
arrive at the site of the work until 8.45 a. m. and left at 4.30 p. m., 
while the nature of the claimant’s duties required that he reach the 
work before 8 a. m. and remain after the Government car had re- 
turned to Worcester on the days for which the charges are made. 

If claimant’s entire duties in connection with this hospital had 
been for performance at Rutland, which is understood to be a small 
village, further evidence would be required as to the inability to se- 
cure living accommodations. there; but in view of the work required 
of him in Worcester, it may be assumed that it was necessary for 
him to live in Worcester and that the daily travel between said place 
and the hospital site was a necessary incident to the work on which 
he was engaged. Therefore the amount expended for his fare may 
be regarded as a cost of necessary travel not incidental to subsistence 
and not subject to the limitation of $5 per day while on an actual 
expense basis nor to be included in the $4 per diem allowed in Jieu 
of subsistence while the order allowing him such per diem was 
in effect. 

Upon review a difference of $67.92 is certified as due the claimant. 


U. Ss. S. “CONESTOGA ”"—JURISDICTION OF GENERAL ACCOUNT- 
ING OFFICE. 


The provision in section 287, Revised Statutes, authorizing the accounting 
officers of the Treasury, under the direction of the Secretary of the Navy, 
to fix a day when the wreck, destruction, or loss of a vessel shall have 
occurred, did not authorize the Secretary of the Navy to fix such date 
independent of and contrary to the date determined by the accounting 
officers to have been the date on which the loss of the vessel is presumed 
to have occurred. 

The provision in section 287, Revised Statutes, authorizing the accounting 
officers, “under the direction of the Secretary of the Navy,” to fix a date 
when the wreck, destruction, or loss of a vessel shall have occurred, is in 
conflict with section 304 of the budget and accounting act, 42 Stat.. 24, 
authorizing the exercise of duties and powers of the General Accounting 
office “without direction from any other officer,” and is accordingly re- 
pealed by said act. 


Decision by Comptroller General McCarl, February 7, 1924: 


Albert M. Allen requested October 12, 1923, review of settlement 
No. M-238756-N, dated October 9, 1923, disallowing his claim as 
father of Joseph H. Allen, late seaman, United States Navy, for pay 
for said son for the period from May 1 to June 30, 1921. The claim 
was disallowed on the ground that in settlement No. N-42720 dated 
October 29, 1921, pay was allowed to include April 30, 1921, and 
that no pay accrued for any period subsequent to that date, 
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The seaman was a member of the crew of the U. 8. S. Conestoga 
which left San Francisco, Calif.,on March 25, 1921, for Pearl Harbor, 
T. H., en route to Samoa. The vessel did not reach either Pearl 
Harbor or Samoa and no information has been obtained by this office, 
and none is reported to have been obtained by the Navy Department, 
either as to the vessel or any of the crew, subsequent to the date of 
sailing from San Francisco. The Bureau of Navigation under date 
of July 6, 1921, advised this office that the Conestoga was considered 
to have been lost with all on board and was stricken from the Navy 
list as of June 30, 1921. It appears that had the Conestoga met 
with no misfortune she would have arrived at Pearl Harbor about 
April 5, 1921. The time necessary for a searching vessel to have 
made a round trip between the two ports would have been about 24 
days and this office added the 24 days necessary for such a search to 
the date of the anticipated arrival at Pearl Harbor and fixed April 
30, 1921, as the time when the vessel would have been unheard of for 
so long that a wreck could be presumed. The accounts of the crew 
were adjusted from the date of last payment to April 30, 1921, as 
the presumed date of death. 

Subsequently the heirs of one Harry P. Quinn, who was also a 
member of the crew of the Conestoga, brought suit in the Court of 
Claims for pay for the period from April 30, 1921, the date fixed 
as aforesaid by this office as the date of loss of the vessel and her 
crew, to June 30, 1921, the date suggested by the Secretary of the 
Navy for acceptance as the date of loss, and in a memorandum 
opinion dated July 9, 1923, the court concluded that the date of 
loss of a vessel of the Navy was to be fixed under the direction of 
the Secretary of the Navy, and that the accounting officers were 
without authority to fix any other date than that reported by the 
Navy Deparment as the date of loss. There are noted the following 
statements in the court’s memorandum: 


The information as to the loss and the date of it should come from the 
source best qualified to furnish it. The Secretary of the Navy through those 
connected with the Navy Department is in position to know the status of 
naval vessels. 


The pertinence of these two statements is not apparent in view of 
the fact that the case under consideration involved a vessel which 
had “ been unheard from so long that her wreck may be presumed.” 
It is not understood how, in such a case, the Secretary of the Navy 
or anyone else connected with the Navy Department would be better 
qualified or in a better position than would the accounting officers, 
to fix, by a legal presumption, the date of the disaster. 

The act of July 4, 1864, 13 Stat., 389, enacted shortly after the 
period of greatest activity of enemy raiders during the Civil War 
and entitled “An act for the relief of seamen and others borne on 
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books of vessels wrecked or lost in the Naval Service,” was carried 
into the Revised Statutes as sections 286 and 287. Section 287 con- 
cerned the settlement of accounts of petty officers, seamen, and 
others, not oflicers, on board any vessel in the employ of the United 
States, and prescribed the basis for computing amounts due from 
date of last settlement to date of loss of the vessel, while section 
286, which is here material, provided that: 


The proper accounting officers of the Treasury are authorized, under the 
direction of the Secretary of the Navy, in settling the accounts of seamen, and 
others, not officers, borne on the books of any vessel in the Navy which shall 
have been wrecked, or which shall have been unheard from so long that her 
wreck may be presumed, or which shall have been destroyed or lost with the 
rolis and papers necessary to a regular and exact settlement of such accounts, 
to fix a day when such wreck, destruction, or loss shall be deemed to have 
occurred. 

The question of when a man is presumed to have died when he is 
a member of a crew of a vessel which sails from one port to another 
and there are no subsequent tidings of either the vessel or the crew 
and all are presumed to have been lost in a disaster at sea has been 
the subject of judicial consideration. See Gerry v. Post, 18 How. 
Prac. (N. Y.) 118. Oppenheimer v. Wolfe, 3 Sandf., C. H. (N. Y.) 
571. In the latter case the rule is stated as follows: 


When the expectation of tidings of ship and passengers is entirely ex- 
hausted and the underwriters and surrogate act upon the legal presumption 
of the loss of both; that presumption relates back to a time far anterior to the 
period when such action takes place. It is a presumption founded upon 
common sense and experience and leads to the conclusion that the loss occurred 
within the longest duration of the voyage from the port of departure to that 
of the ship’s destination, because a loss within that time is far mere probable 
than that the vessel should have drifted about for any considerable period 
at the mercy of the waves without encountering some other vessel or ulti- 
mately reaching land. 


The rule adopted by the then Comptroller of the Treasury in 26 
Comp. Dec., 336, and followed by this office in decision of September 
15, 1921, with reference to the Conestoga, is more liberal than that 
adopted by the courts and is that a vessel is presumed to have been 
lost when she has been unheard of for a period of time equivalent 
to the longest duration of the voyage from port of departure to 
destination, plus the time required for a searching vessel to make a 
trip from the port of departure to the port of destination and re- 
turn, for instance, in the instant case the Conestoga should have 
reached Pearl Harbor, her first port, on April 5, 1921; it would 
have required 24 days for a searching vessel to make the round trip 
from San Francisco to Pearl Harbor, and the date of the loss of the 
vessel was fixed as April 30, 1921. The Secretary of the Navy sug- 
gested the date of the loss at June 30, 1921, thus in effect allowing 
the heirs or next of kin of the crew a bonus of two months pay in 
addition to the death gratuity of six months’ pay allowed by the act 
of June 4, 1920, 41 Stat., 824. A statement of the facts in the mat- 
ter, the judicial rule as to the presumption of date of loss, and the 
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liberal rule as adopted by this office is sufficient to show that the 
claim in this case for pay from April 30 to June 30, 1921, is wholly 
lacking in merit. 

The further question arises whether the action of the Secretary of 
the Navy in reporting July 5, 1921, that the vessel was considered 
to have been lost June 30, 1921, precluded this office from fixing 
a date of loss more in keeping with the facts surrounding the loss 
and more in harmony with the legal presumption of date of loss. 
Section 286, Revised Statutes, hereinbefore quoted, is the sole pro- 
vision of law relied upon by the Navy Department and the Court 
of Claims as authority for the Secretary of the Navy to fix the date 
of wreck, destruction, or loss. It will be noted that this section 
provides for nothing more than the fixing “of a day when such 
wreck, destruction, or loss shall be deemed to have occurred.” There- 
fore, if it had been the legislative intent to vest in the Secretary of 
the Navy the authority to fix the date, it is but reasonable to assume 
that the law would have so provided in plain, unmistakable terms. 
If such had been the intent there was neither necessity nor reason 
for mentioning the accounting officers of the Treasury in said sec- 
tion. The following section, to wit: Section 287, Revised Statutes, 
provided for the settlement of the accounts by the proper accounting 
officers, and in said section only was there reason or necessity to 
mention the “ proper accounting officers” if it had not been the 
intent to vest in them primarily the authority to fix a day to be 
deemed to be the date of loss. Not only does section 286 mention 
the accounting officers, but it specifically provides that they “ are 
authorized,” under the direction of the Secretary of the Navy, “to 
fix a day.” Notwithstanding this plain provision of the law, the 
Secretary of the Navy proceeded to fix the date of loss of the 
Conestoga independently of the accounting officers, and in reporting 
the date so fixed did not even advise the accounting officers as to his 
method of arriving at the date fixed, or his reason for deciding 
upon the particular date fixed. It would seem that the phrase “under 
the direction of the Secretary of the Navy” as used in said section 
contemplated nothing more than the reporting of the known facts 
and circumstances to the accounting officers with a direction to fix 
a day to be deemed the date of loss for the purpose of settling ac- 
counts. Such was the opinion of the then Comptroller of the 
Treasury, as indicated in his decision of October 30, 1919, 26 Comp. 
Dec., 336. 

However, sections 286 and 287, Revised Statutes, are not the only 
laws for consideration in this case; and regardless of what may have 
been the purpose and effect of section 286, as originally enacted, there 
would appear to be no room for doubt that the provision therein re- 
quiring that the fixing by the accounting officers of the date of loss 
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be “under the direction of the Secretary of the Navy” has been 
repealed or superseded by subsequent legislation, as will be shown 
hereinafter. 

When the act of July 4, 1864, 13 Stat., 389, was enacted containing 
the requirement that date of loss of a vessel be fixed under the direc- 
tion of the Secretary of the Navy, the accounting system of the Gov- 
ernment was that fixed by the act of March 3, 1817, 3 Stat., 366, as 
amended, and consisted of first and second comptrollers, six auditors, 
and a commissioner of customs. The provision in the act of July 
4, 1864, that the date of loss be fixed by the accounting officers “ under 
the direction of the Secretary of the Navy” was not a novel one 
in the accounting system of the Government as then organized. 
The acts of January 18, 1837, 5 Stat., 143, and March 3, 1849, 9 Stat., 
415, required the third auditor to adjust claims for horses and other 
property lost in the military service “ under such rules as shall be 
prescribed by the Secretary of War” and under the “ direction 
or with the assent of the President of the United States”; the act 
of March 3, 1845, 5 Stat., 762, required the fifth auditor to superin- 
tend the several matters connected with the lighthouse service “ under 
the direction of the Secretary of the Treasury”; and the act of 
March 3, 1847, 9 Stat., 173, required the accounting officers of the 
Treasury, “ under the direction of the Secretary of the Navy,” to 
credit the pursers of Navy vessels lost or captured with such portion 
of the amount of the property and money with which charged “ as 
they shall be satisfied was inevitably lost” with the vessels. It 
could not be seriously contended that this provision of the act of 
March 3, 1847, authorized the Secretary of the Navy to fix the 
amount to be credited; and the authority vested in him under said 
provision is vested in the identical words thereafter used in section 
286, Revised Statutes, with reference to the fixing of the date of loss. 

It was not until the act of March 30, 1868, 15 Stat., 54, carried 
into the Revised Statutes as section 191, that statements of accounts 
made by the accounting officers were made conclusive on the executive 
ufficers, and even then the heads of the departments concerned, who 
were required to sign the warrants for amounts found due by the 
accounting officers on the settlement of claims and accounts arising 
in their respective departments, could refuse to sign a warrant until 
they had submitted to and obtained from the applicable comptroller 
consideration of any facts which, in their judgment, affected the 
balance found due. It required the signatures of the fourth auditor 
and the Second Comptroller of the Treasury for the settlement of 
accounts and claims of the Navy Department. See Mclnight v. 
United States, 13 Ct. Cls., 292, for a partial description of the ac- 
counting system as it then existed. 
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The accounting system of the United States was reorganized by the 
act of July 31, 1894, 28 Stat., 205-211, with one comptroller and 
six auditors, whose office constituted bureaus of the Treasury Depart- 
ment and whose settlements were made conclusive on the executive 
departments with independence from the heads of departments ex- 
cept the Secretary of the Treasury, in the matter of issuing warrants 
for payments of the balances found due in the settlement of accounts 
and claims. Under this law the Comptroller of the Treasury and the 
Auditor for the Navy Department became “the proper accounting 
officers of the Treasury ” within the meaning of section 286, Revised 
Statutes. The accounting system was again reorganized by the act 
of June 10, 1921, 42 Stat., 24-27. The offices of the comptroller and 
six auditors of the Treasury were abolished and there was created 
the General Accounting Office, “ independent of the executive depart- 
ments and under the control and direction of the Comptroller Gen- 
eral of the United States,” who was specifically authorized and re- 
quired to exercise his powers and duties “without direction from 
any other officer.” Sec. 304, 42 Stat., 24. 

It would be difficult to misunderstand such language or miss the 
clear intent that the General Accounting Office is to function in the 
discharge of its duties without “direction” from any other officer. 
There does not appear to be room for reasonable doubt, when the 
history of the accounting system of the United States is considered 
in connection with the express language of the act of June 10, 1921, 
that the intent of Congress was that all claims and accounts what- 
ever in which the United States is concerned, either as debtor or 
creditor, shall be settled and adjusted in the General Accounting 
Office on the facts and law applicable thereto without direction from 
any other officer than the Comptroller General of the United States. 
The requirement in the act of July 4, 1864, that the date of loss of 
vessels be fixed by the accounting officers, under the direction of the 
Secretary of the Navy, and the requirement in the act of June 10, 
1921, that the General Accounting Office shall function under the 
Comptroller General, without direction from any other officer, are 
in direct conflict both as to the letter of the law and the purposes to 
be served by an independent accounting system. Whether the re- 
quirement in the act of July 4, 1864, reenacted as section 286, Revised 
Statutes, was impliedly repealed by the act of July 31, 1894, as was 
held by the Comptroller of the Treasury, is immaterial, for it is clear 
that it was repealed or superseded by the act of June 10, 1921. 

The opinion of the court in the Quinn case, supra, does not present 
any fact or argument that was not before this office when the case was 
first considered, does not pass upon the merits of the case and holds— 
without reference to the history of the requirements of the evolution 
of the accounting offices up to and including the act of June 10, 1921, 








DECISIONS OF THE COMPTROLLER GENERAL, 485 


42 Stat., 23-27—that under section 286, Revised Statutes, the deter- 
mination of the Secretary of the Navy as to date of loss is conclusive 
on this office. The court argumentatively referred to the Army lost 
property act of March 3, 1885, 23 Stat., 350; adverted to the duty 
therein imposed on the Secretary of War; and suggested that under 
said act it would not be contended “ the accounting officers can ignore 
the Secretary’s findings.” In this connection it may be stated that in 
United States v. Babcock, 250 U. S., 328, the United States Supreme 
Court decided the Court of Claims had no jurisdiction to revise or 
review the action of the accounting officers on claims arising under 
the 1885 act, and this after an assertion by that court of jurisdiction 
under said act in Newcomber v. United States, 51 Ct. Cls., 408, cited 
in the Quinn case. 

Under the act of June 10, 1921, responsibility to settle and adjust 
claims against the United States and to determine the availability of 
appropriations for their payment is upon this office and while 
opinions of the court are given most careful consideration, especially 
where it appears that the merits or legal principles involved have 
been fairly presented to and fully considered by the court, it is not 
believed that this office would be justified in applying the decision 
in the Quinn case to the case here under eonsideration. See 6 
Lawrence Comp. Dec., 233; 3 Comp. Gen., 316. 

Upon review the settlement must be, and is, sustained. 


NAVY PAY—LONGEVITY—CREDIT FOR SERVICE IN OFFICERS’ 
RESERVE CORPS OF ARMY. 


An officer of the Navy in the service on June 30, 1922, may count for longevity 
pay purposes under the joint service pay act, 42 Stat., 627, all active 
service as an officer of the Officers’ Reserve Corps of the Army, but may 
not count inactive service in that corps. 


Comptroller General McCarl to the Secretary of the Navy, February 7, 1924: 


I have your request for a decision as follows: 


Lieut. Leonard M. Desmond (D. C.), U. S. N., was commissioned in the Medi- 
eal Reserve Corps of the United States Army 29 August, 1917; called te active 
duty 23 August, 1918; and served on active duty until 6 September, 1919. 

Your decision is requested as to the portion of the above service which is 
to be counted in computing longevity pay under the act of 10 June, 1922. 


The Naval Register of January 1, 1923, gives February 9, 1921, as 
the date of Lieutenant Desmond’s appointment to the Navy. 
The act of June 10, 1922, 42 Stat., 627, provides: 


For officers in the service on June 30, 1922, there shall be included in the 
computation all service which is now counted in computing longevity pay, and 
service as a contract surgeon serving full time; and also 75 per centum of all 
other periods of time during which they have held commissions as officers of 
the Organized Militia between January 21, 1903, and July 1, 1916, or of the 
National Guard, the Naval Militia, or the National Naval Volunteers since 
June 3, 1916, and service as a contract surgeon serving full time, shall be 
included in the computation. 
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Section 11 of the act of May 18, 1920, 41 Stat., 604, provides in 
part: 
That hereafter longevity pay for officers in the Army, Navy, Marine Corps, 


Coast Guard, Public Health Service, and Coast and Geodetic Survey shall be 
based on the total of all service in any or all of said services. 


What shall constitute “the total of all service” in any one of said 
services is controlled by the laws relative to that branch in which the 
service was rendered; that is, an officer of the Navy is entitled to 
count only such former Army service as could be counted by an otlicer 
of the Army. 3 Comp. Gen., 360. 

As section 37 of the act of June 3, 1916, 39 Stat., 190, provided 
that “One year after the passage of this act the Medical Reserve 

. Corps, as now constituted by law, shall cease to exist,” inquiry has 
been made of the War Department and report received that the com- 
mission given Lieutenant Desmond August 29, 1917, was in the 
dental section of the Officers’ Reserve Corps of the Regular Army 
created by said section 37 of the act of June 3, 1916, and that the 
active duty performed by him was at base hospital, Camp Zachary 
Taylor. 

By section 1 of the act of June 3, 1916, 39 Stat., 166, the “Officers’ 
Reserve Corps” is expressly mentioned as included in the “Army of 
the United States.” See also section 1, act of June 4, 1920, 41 Stat., 


Tho 


(ve 


Sections 37 and 38 of said act of June 3, 1916, 39 Stat., 189, 190, 
further provide as to the Officers’ Reserve Corps, as follows: 


Sec. 37. * * * For the purpose of securing a reserve of officers available 
for service as temporary officers in the Regular Army, as provided for in this 
Act and in section eight of the Act approved April twenty-fifth, nineteen hun- 
dred and fourteen * * * there shall be organized, under such rules and 
regulations as the President may prescribe not inconsistent with the provisions 
of this Act, an Officers’ Reserve Corps of the Regular Army. Said corps shall 
consist of sections corresponding to the various arms, staff corps, and depart- 
ments of the Regular Army. * * *. 

Sec, 388. * * * In time of actual or threatened hostilities the President 
may order officers of the Officers’ Reserve Corps, * * * to temporary duty 
with the Regular Army * * * . While such reserve officers are on such 
service they shall, by virtue of their commissions as reserve officers, exercise 
command appropriate to their grade and rank in the organizations to which 
they may be assigned, and shall be entitled to the pay and allowances of the 
corresponding grades in the Regular Army, with increase of pay for length 
of active service, as allowed by law for officers of the Regular Army, from the 
date upon which they shall be required by the terms of their orders to ubey 
the same. * * *. 


For various statutes bearing on the question of the counting by 
officers of the Army of service for longevity see section 1262, Re- 
vised Statutes; section 7, act of June 18, 1878, 20 Stat., 150: acts 
of February 24, 1881, 21 éd., 346; June 30, 1882, 22 éd., 118; March 3, 
1883, 22 id., 473; July 9, 1918, 40 éd., 875; and June 4, 1920, 41 éd., 
785, 772. 

Of such statutes the act of March 3, 1883, provided: 
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And all officers of the Navy shall be credited with the actual time they may 
have served as officers or enlisted men in the regular or volunteer Army or 
Navy, or both, and shall receive all the benefits of such actual service in all 
respects in the same manner as if all said service had been continuous and 
in the regular Navy in the lowest grade a graduated pay held by such 
officer since last entering the service: * * 


The act of June 4, 1920, 41 Stat,, 785, venebiaie 


In determining relative rank and increase of pay for length of service, and, 
in the case of officers of the Regular Army, in determining rights of retirement, 
active duty performed while under appointment from the United States Govern- 
ment, whether in the Regular, provisional, or temporary forces, shall be credited 
to the same extent as service under a Regular Army commission. 


It is concluded that Lieutenant Desmond, as an officer of the Navy 
in the service on June 30, 1922, may count for longevity service in 
the computation of his pay under the act of June 10, 1922, his active 
service as an officer of the Officers’ Reserve Corps of the Army for 
the period from August 23, 1918, until September 6, 1919, but may 
not count any inactive service under said commission. See, in this 
connection, 9 MS. Comp. Gen., 1499, May 19, 1922; 21 id., 1059, May 
24, 1923; 1 Comp. Gen., 75. 


POSTAL EMPLOYEES— COMPENSATORY TIME FOR SUNDAY 
WORK—SUBSTITUTE PAY FOR SUNDAY WORK—LEAVE OF 
ABSENCE. 





When an employee in the Postal Service, scheduled to work on Sunday and to 

take compensatory time on another day of the week, is absent without 

leave on Sunday, he is not entitled to pay without work for the day on 
which he would have been allowed compensatory time had he worked on 

Sunday. 83 Comp. Gen., 129, affirmed. 

A substitute postal employee required to work on Sunday is entitled to pay 
only for the time he actually worked, and not to additional pay for the 
compensatory time lost by the regular employee whose place he filled. 

Where compensatory time is granted to a postal employee by reason of work 
required on a Sunday or holiday and he is in a leave status covering the 
period within which the compensatory time is granted, said day will not 

be counted as a day of leave. 


Comptroller General McCarl to the Postmaster General, February 8, 1924: 





I have your letter of January 4, 1924, again requesting reconsid- 
eration of my decision of September 8, 1923, 3 Comp. Gen., 129, and 
decision of November 6, 1923, affirming the first decision, to the 
effect that an employee in the Postal Service who is required to work 
on Sunday and who fails to report for such work is not entitled to 
time off with pay on one of the six days next following under the 
provision of the act of June 5, 1920, 41 Stat., 1053. 

Your further argument in support of the contention that notwith- 
standing the unauthorized absence of an employee on a Sunday he 
has been required to work, should not deprive him of another day 
of rest with pay during the succeeding week, is based on the admin- 
istrative necessity in some cases of making schedules requiring all 
or possibly a large portion of employees of certain organizations to 
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work on Sunday and providing for days of rest or compensatory 
time during the week when the service of the full force is not needed. 

It is believed sufficient consideration has been given to the general 
question involved in my two previous decisions to define clearly my 
construction of the controlling statute. Your contentions in the 
matter are based apparently on the erroneous premises that the 
statute was intended to authorize you to designate some other day 
of the week to be regarded, with respect to certain groups of em- 
ployees, as Sunday within the meaning of the provision here under 
consideration. Such is not the purpose or effect of the law. There 
is nothing in the statute to justify the assumption that it was in- 
tended to provide in all cases seven days’ pay for six days’ work. 
The intent of the statute was to prohibit employment for seven days 
per week where Sunday work was required. The statute dealt with 
Sunday and holiday work exclusively. 

You suggest that the consideration of this office has been based on 
the thought of the individual instead of a group of employees. 
Whether the thought is of the individual or a group of individuals 
is not material. The application and effect of the statute is the same 
regardless of whether individual employees or a group is involved. 
Decision of November 6, 1923, in the illustration of clerks A and B 
working in the same office, took cognizance of a possible inequality 
that may arise in dealing with groups of individuals which actually 
works to the disadvantage of the man whose schedule requires him 
to work on Sunday, and the answer to that was: “ This inequality 
arises not from any fault in the law or error in the construction 
thereof, but from A’s unauthorized absence.” 

You state, with respect to cases where substitutes must be em- 
ployed to fill the place of regular employees absent without authority 
on Sunday, as follows: 

So far as the substitute is concerned, who worked on Sunday, this depart- 


ment does not feel he is entitled to two days’ pay nor is it felt that existing 
law would justify such action. 


There is nothing in the statute providing that such a substitute 
when required to work on Sunday shall receive, in addition to his pay 
for Sunday, pay for the compensatory time lost by the regular em- 
ployee, nor could such a construction be reasonably inferred. The 
controlling act provides that substitute railway postal clerks are en- 
titled to pay for services “actually performed,” 41 Stat., 1050; sub- 
stitute clerks in the Post Office Inspection Service “at a rate not tc 
exceed the pay of the grade of the work performed by such substi- 
tute.” 41 Stat., 1051; and “that the pay of substitute, temporary, or 
auxiliary clerks at first and second class post offices, and substitute 
letter carriers in the City Delivery Service shall be at the rate of 








DECISIONS OF THE COMPTROLLER GENERAL, 489 


sixty cents per hour,” 41 Stat., 1051. Thus a substitute required to 
work on Sunday is entitled to receive pay for Sunday only at the 
legal rate and is not entitled to any additional pay for the compensa- 
tory time the regular employee may have lost by an unauthorized ab- 
sence on Sunday. 

You state also: 


Furthermore, should a clerk who is scheduled to work on Sunday with an- 
other day of the week off as his compensatory day request to be absent on an- 
nual or sick leave on the Sunday, I do not think it would be proper to deduct 
him two days’ pay on that account under existing law which allows such leave 
with pay exclusive of Sundays and holidays. 


An employee authorized to be absent on Sunday is not affected by 
the statute because the statute only applies to cases in which “the 
needs of the service require the employment on Sundays and holi- 
days.” ‘The compensatory time granted because of work on a Sunday 
or holiday is not leave. Therefore, if an employee is required to 
work on Sunday and is granted leave for the remainder of the week, 
returning to work the following Sunday, he would be charged with 
only five days’ leave—one of the six days of absence being his com- 
pensatory time. 

The administrative difficulties you mention may not be accepted by 
this office as controlling the proper construction of the plain terms of 
the statute applicable to the individuals of the entire service. I am 
convinced that the law does not justify any modification of the pre- 
vious decisions of September 8, 1923, and November 6, 1923. Ac- 
cordingly the ruling announced in said decisions is affirmed. 


COLLECTION AND REFUND OF HEAD TAX—APPROPRIATIONS. 


The appropriation for “ Regulating Immigration, 1924,” 42 Stat., 1127, being 
made specifically available for refunding head taxes conclusively shown 
to have been collected through error of Government officers, it is available 
for such refunds whether such collections were made by officers or em- 
ployees of the Immigration Service or of the Nationalization Service. 

Head tax collected by the Bureau of Naturalization, pursuant to its nune pro 


tunic inspection of aliens applying for naturalization, should be directly 
deposited and covered into miscellaneous receipts. 


Comptroller General McCarl to the Secretary of Labor, February 8, 1924: 


I have your letter of January 4, 1924, requesting decision whether 
head tax collected by the Bureau of Naturalization, pursuant to its 
nune pro tune inspections of aliens applying for naturalization, may 
be placed in a special deposit account instead of being deposited 
directly for covering into miscellaneous receipts. 

This procedure is suggested because of the necessity, from time to 
time, for refunding such of the taxes as are shown to have been 
collected through error of Government officers, and because it is 
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thought that the annual appropriations for “ Expenses of Regulat- 
ing Immigration,” 42 Stat., 1127, providing for refunding of head 
tax upon presentation of evidence showing conclusively that col- 
lection was made through error of Government officers, is “ not 
within the jurisdiction of the Bureau of Naturalization.” 

The act of February 20, 1907, 34 Stat., 898, entitled “ An act to 
regulate immigration of aliens into the United States,” provided : 


That there shall be levied, collected, and paid a tax of four dollars for every 
alien entering the United States. The said tax shall be paid to the collector of 
customs of the port or customs district to which said alien shall come, or, if 
there be no collector at such port or district, then to the collector nearest 
thereto, by the master, agent, owner, or consignee of the vessel, transportation 
line, or other conveyance or vehicle bringing such alien to the United States. 
The money thus collected, together with all fines and rentals collected under 
the laws regulating the immigration of aliens into the United States, shall be 
paid into the Treasury of the United States, and shall constitute a permanent 
appropriation to be called the “ immigrant fund,” to be used under the direction 
of the Secretary of Commerce and Labor to defray the expense of regulating 
the immigration of aliens into the United States under said laws, including 
the contract labor laws, the cost of reports of decisions of the Federal courts, 
and digest thereof, for the use of the Commissioner-General of Immigration, 
and the salaries and expenses of all officers, clerks, and employees appointed 
to enforce said laws. 


The act of March 4, 1909, 35 Stat., 981-982, changed the plan of 


using receipts for expenses and appropriated moneys for such ex- 
penses, etc., as follows: 


For all expenses of the enforcement of the laws regulating the immigration 
of aliens into the United States, including the contract-labor laws; for the 
costs of the reports of decisions of the federal courts, and digests thereof, for 
the use of the Commissioner-General of Immigration; for salaries and expenses 
of all officers, clerks, and employees appointed to enforce said laws; for the 
enforcement of the provisions of the Act of February twentieth, nineteen hun- 
dred and seven, entitled “An Act to regulate the immigration of aliens into 
the United States” (Thirty-fourth Statutes, eight hundred and ninety-eight) ; 
for expenses of necessary supplies. alterations, and repairs, and for all other 
expenses authorized by said Act; * * * and for the refunding of head tax 
upon presentation of evidence showing conclusively that collection was erro- 
neously made; all to be expended under the direction of the Secretary of Com- 
merce and Labor, two million four hundred thousand dollars: * * * 


The act of February 5, 1917, entitled “An act to regulate the im- 
migration of aliens to, and the residence of aliens in, the United 
States,” section 2, 39 Stat., 875, provides: 


That there shall be levied, collected, and paid a tax of $8 for every alien, 
including alien seamen regularly admitted as provided in this Act, entering 
the United States: Provided, That children under sixteen years of age who 
accompany their father or their mother shall not be subject to said tax. The 
said tax shall be paid to the collector of customs of the port or customs dis- 
trict to which said alien shall come, or, if there be no collector at such port 
or district, then to the collector nearest thereto, by the master, agent, owner, 
or consignee of the vessel, transportation line, or other conveyance or vehicle 
bringing such alien to the United States, or by the alien himself if he does not 
ceme by a vessel, transportation line, or other conveyance or vehicle or when 
coltaction from the master, agent, owner. or consignee of the vessel, trans- 
portation line, or other conveyance or vehicle bringing such alien to the United 
States is impracticable. 


The appropriation for “ Regulating Immigration, 1924,” 42 Stat., 
1127, provides: 
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For enforcement of the laws regulating immigration of aliens into the 
United States, including * * * refunding of head tax and maintenance 
bills upon presentation of evidence showing “ee that collection was 
made through error of Government officers; * * 


It is apparent from the provisions of the siti cited and quoted 
that the collections account of head tax are required to be directly 
deposited and covered into miscellaneous receipts, the deposits of 
such receipts in a special deposit account so as to make possible the 
refundment therefrom of such taxes as may have been improperly 
exacted and collected instead of making such refundments by charge 
under the appropriation expressly made available therefor, not being 
authorized, except in those cases where the initial exactions are tenta- 
tive and in the nature of deposits to insure the payment of the head 
tax should the aliens not depart within the time limit of their author- 
ized temporary sojourns in the United States. 1 Comp. Gen., 377. 

The appropriation for “ Regulating Immigration, 1924,” 42 Stat., 
1127, is expressly made available for refunding head taxes conclu- 
sively shown to have been collected through error of Government 
officers, and it is available for making such refunds whether the 
collections were improperly made by officers or employees of either 
the Immigration Service or the Naturalization Service. 

Answering specifically the questions of the submission, you are 
advised that the suggested procedure “that all collections trans- 
mitted to the Disbursing Clerk [Department of Labor] be deposited 
by him in a special account subject to his check” is not authorized, 
but that the collections are required to be directly deposited and 
covered into miscellaneous receipts, any proper refunds to be made 
by charge under the current appropriation for “Regulating Im- 
migration” or subsequent appropriations similarly providing. 


NEWSPAPER CLIPPINGS—FEDERAL POWER COMMISSION. 


Unless there is an appropriation providing specifically for newspaper clippings, 
such clippings may be obtained only under the general authority to obtain 
newspapers and the limitation of $100 prescribed by section 192, Revised 
Statutes, on the amount that may be expended in any one year for news- 
papers applies to newspaper clippings also. 

Where it has been the practice of a Government establishment not connected 
with an Executive department to use its appropriations to obtain news- 
papers or newspaper clippings, and such purchases are now being made, 
the practice may be continued during the remainder of the current fiscal 
year but thereafter specific authority therefor will be required. 


Comptroller General McCarl to the Chairman, Federal Power Commission, 
February 9, 1924: 


There has been received from your commission letter dated Janu- 
ary 26, 1924, requesting decision of a question presented as follows: 
Respecting the effect of your decision of September 29, 1923 (3 Comp. Gen., 


169), upon the commission’ s press clipping service, I would say that contract 
was made on July 2, 1923, with Luce’s Press Clipping Bureau, of New York 
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City, for this service during the fiscal year 1924, in continuation of similar 
service to the commission during 1921, 1922, and 1923. Information of your 
decision of September 29 has come to the attention of the commission only 
recently. 

The request is made, therefore, that if consistent and practicable, the 
auditing officers of the General Accounting Office allow credit in the accounts 
of the commission’s disbursing officer for payments for this service during the 
current fiscal year for the following reasons: 

The contract was entered into in good faith after due advertisement, the 
commission understanding at the time that the following language of its ap- 
propriation act (the commission having no contingent appropriation), gave 
ample authority in the premises: 

“ Federal Power Commission: For every expenditure requisite for and incident 
to the work of the Federal Power Commission as authorized by law, in- 
cluding * * * not exceeding $500 for law books, books of reference, and 
periodicals, $40,000." 

Stoppage of service at this time will considerably embarrass the commission's 
operations because so far as known there is no newspaper or periodical of 
any consequence exclusively devoted to the interests of the hydroelectric in- 
dustry, and the commission has no convenient or economical means other than 
by press clipping service of keeping informed of hydroelectric developments 
made outside Federal jurisdiction, that is, developments under authorization 
of the respective States, in Canada, and abroad; nor has the commission means 
of ascertaining, other than by this service, the trend of public opinion, legisla- 
tion, public utility action, accounting, and other matters specially affecting the 
hydroelectric industry, which, as is well known, is rapidly increasing in size 
and in importance to the Nation especially since passage of the Federal water 
power act. 

Your early consideration and advice in this matter would be greaty ap- 
preciated, as it has been thought best not to interfere with service under the 
contract pending receipt of your reply. 


It has been decided by this office that unless there is an appropria- 
tion providing specifically for newspaper clippings, such clippings 
may be obtained only under the general authority to obtain news- 
papers, and therefore that the limitation prescribed by section 192, 
Revised Statutes, as amended by the act of June 22, 1906, 34 Stat., 
449, on the amount that may be expended in any one year for news- 
papers, applies to newspaper clippings also. That is to say, if a 
department is prohibited by the statute from expending more than 
$100 in any one year for newspapers, and its appropriation makes 
no separate provision for, or mention of, newspaper clippings, the 
total amount expended by it in any one year for newspapers and 
newspaper clippings must not exceed the statutory limitation of 
$100. While the statute does not specifically mention Government 
establishments not connected with any of the executive departments, 
in view of the fact that the Congress has seen fit to legislate specially 
with reference to the subject, and, in making appropriations for 
the current fiscal year, has specifically mentioned newspapers or 
newspaper clippings in several instances, it must be presumed that 
unless such expenditures are specifically mentioned in the appropria- 
tion, or otherwise authorized by law, the appropriation was not in- 
tended to be used therefor. See in this connection 2 Comp. Gen., 521, 
and 3 id., 87. However, where it has been the practice of an establish- 
ment not connected with an executive department to use its contingent 
or general appropriation to obtain newspapers or newspaper clippings 
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for official purposes, and such purchases are now being made, the 
practice may be permitted to continue during the remainder of the 
current fiscal year with the understanding that no such expendi- 
tures will be made after June 30, 1924, without specific authority 
therefor either in the appropriation or by general legislation. 

The question submitted is answered accordingly. 


WITNESSES—INDIAN POLICEMEN, 


It being the duty of Indian policemen under section 2140, Revised Statutes, 
to arrest persons for the introduction of spirituous liquor or wine into 
the Indian country, the expenses incurred in travel for the purpose of 
testifying as witnesses before a United States commissioner, in cases in- 
volving a violation of said section, is not a proper charge under a judicial 


appropriation, but should be charged under the appropriation for General 
Expenses, Indian Service. 


Comptroller General McCarl to the Attorney General, February 9, 1924: 


There has been received your letter of January 24, 1924, as follows: 


This department has received a communication from the Secretary of the 
Interior in regard to the payment of the expenses of two Indian policemen 
under the jurisdiction of the Mission Agency of Riverside, Calif., who, it is 
stated, assisted the Federal prohibition agent, Mr. Charles L. Cass, of San Diego, 
in arresting several persons “ for illegal possession of liquor on Indian Reser- 
vations.” The policemen subsequently appeared as witnesses before the United 
States commissioner at San Diego in these cases and incurred certain expenses 
in so doing, and the payment of such expenses is the question now under con- 
sideration, 

Section 2139, R. S., provides, in part, as follows: 

* No ardent spirits shall be introduced, under any pretense, into the Indian 
country.” 

Section 2140, R. S., provides that— 

“If any superintendent of Indian affairs, Indian agent, or subagent, or 
commanding officer of a military post has reason to suspect or is informed that 
any white person or Indian is about to introduce or has introduced any 
spirituous liquor or wine into the Indian country in violation of law, such 
superintendent, agent, subagent, or commanding officer may cause the boats, 
stores, packages, wagons, sleds, and places of deposit of such person to be 
searched; and if any such liquor is found therein, the same, together with the 
boats, teams, wagons, and sleds used in conveying the same, and also the 
goods, packages, and pelfries of such person, shall be seized and delivered to 
the proper officer, and shall be libelled against by libel in the proper court, and 
forfeited, one half to the informer and the other half to the use of the United 
States; and if such person be a trader, his license shall be revoked and his 
bond put in suit. It shall moreover be the duty of any person in the service of 
the United States, or of any Indian, to take and destroy any ardent spirits 
or wine found in the Indian country, except as may be introduced therein by 
the War Department. In all cases arising under this and the preceding sec- 
tion Indians shall be competent witnesses.” 

It has been held by you and also by the Comptroller of the Treasury that— 

“The established general rule governing payment of expenses of attendance 
upon court of officers whose official duty it is to aid in the investigation and 
prosecution of violations of law, is that if they so attend for the purpose of 
aiding the prosecution or testify as a witness to the facts which they have 
officially investigated, their expenses so incurred are chargeable to the appro- 
priation under which they are officially operating and not to the judiciary 
appropriation, whether they have been subpenaed as witnesses or not.” (27 
Comp. Dec., 199; 2 Comp. Gen., 629.) 

The appropriations for the Indian service provide for the payment of the 
compensation of Indian police, and also for the suppression of the liquor 
traflic among Indians. Inasmuch as it is apparently the duty of Indian agents, 
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under section 2140, R. S., supra, to aid in this work, your decision is respect- 
fully requested as to whether the expenses of Indian policemen in testifying 
before a United States commissioner or before a United States district court, 
in cases with which they have been connected, involving violations of the 
statute in reference to the introduction of liquor into an Indian country, may 
properly be paid from an appropriation under the control of this department. 


In order to relieve the appropriation “ Fees of witnesses, United 
States Courts,” from the payment of expenses of officers, employees, 
or agents of the Government while in attendance as witnesses, there 
must be an appropriation controlled by that particular department 
under which such officers, employees, or agents are serving applicable 
to the payment of such expenses. 16 Comp. Dec., 411. 

The act approved January 24, 1923, 42 Stat., 1174, making appro- 
priation for the Department of the Interior for the fiscal year end- 
ing June 30, 1924, provides, page 1184, under the head “ General 
Expenses of Indian Service,” as follows: 


For pay of special agents, at $2,000 per annum; for traveling and incidental 
expenses of such special agents, including sleeping-car fare, and a per diem of 
not to exceed $3.50 in lieu of subsistence, in the discretion of the Secretary of 
the Interior, when actually employed on duty in the field or ordered to the 
seat of government; for transportation and incidental expenses of officers and 
clerks of the Office of Indian Affairs when traveling on official duty; for pay 
of employees not otherwise provided for; and for other necessary expenses of 
the Indian Service for which no other appropriation is available * * ¥*, 


It being the duty of the Indian policemen to arrest persons for the 
introduction of spirituous liquor or wine into the Indian country, 
the expenses incurred in travel for the purpose of testifying as wit- 
nesses before a United States commissioner is not a proper charge 
under a judicial appropriation, but should be charged under the 
appropriation for general expenses, Indian Service. 


ARMY PAY—SIGNAL CORPS OFFICERS’ TRAINING CAMPS. 


Enlisted men of the Army who attended the Signal Corps Officers’ Training 
Camps were not entitled to pay at $100 per month under the appropriation 
in the act of June 15, 1917, granting such pay to enlisted men of the 
line in training for commissions in the combatant branches of the Army, 
the said corps having been attached to the staff corps of the Army until 
June 4, 1920, when it was designated by act of Congress as one of the 
combatant branches of the Army. 


Decision by Comptroller General McCarl, February 9, 1924: 


In the matter of the claim of Albert S. Eggerton for difference 
between pay of grade as an enlisted man of the Army and pay at 
$100 per month for such portion of the period May 10 to July 31, 
1918, as pay at $100 per month was authorized under act of June 15, 
1917, 40 Stat., 188, while in training for a commission in the Signal 
Corps of the Army; the question for decision is whether the train- 
ing was for a commission in the line or a combatant branch of the 
Army within the rule announced in decision of November 26, 1923, 
case of Wilcox, 3 Comp. Gen., 336. 
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The Adjutant General reported that claimant “ was in training 
for Com. with Hq. Camp Samuel F. B. Morse, Leon Springs, Texas. 
from May 10, 1918, to July 31, 1918, a Sgt 1/cl. ” The rolls show that 
during the months of May and June, 1918, he was paid as a sergeant, 
first class, Signal Corps; claimant states he was a candidate in the 
Fourth Signal Corps Officers Training Camp, and that on completion 
of the course he was returned to his organization, the 114th Field 
Signal Battalion, 39th Division. 

The appropriation made in the act of June 15, 1917, 40 Stat., 188, ° 
under “ Enlisted men of the line,” for “ pay at $100 per month for 
enlisted men in training for officers of the Reserve Corps,” in the de- 
cision cited, was held to authorize the pay stated to enlisted men in 
training for commissions in the line of the Army, whether those en- 
listed men were detailed from the line or from the staff corps and de- 
partments, and that training for a commission in the Quartermaster 
Corps did not entitle to pay at the increased rate. 

In its origin the Signal Corps was a part of the staff of the Army; 
see act of June 21, 1860, 12 Stat., 66, where it was provided: 


And that there be added to the staff of the Army one signal officer, with the 
rank, pay, and allowances of a major of cavalry, who shall have charge, under 
the direction of the Secretary of War, of all signal duty and of all books, papers, 
and apparatus connected therewith. 


Thereafter pay of officers and enlisted men of the Signal Corps or 
Signal Service, as authorized by law, was provided under “ Pay of 
the Army ” to and including the fiscal year 1883. Commencing with 
the fiscal year 1884 to and including the fiscal year 1891 the appro- 
priation for the pay and allowances of the Chief Signal Officer, and 
the officers and enlisted men of the Signal Corps were carried in the 
annual sundry civil appropriation acts; see 22 Stat., 616; 23 éd., 218 
and 505; 24 éd., 246 and 532; 25 zd., 534 and 967; and 26 id., 399. 

By the act of October 1, 1890, 26 Stat., 653, the weather service of 
the Signal Corps was transferred to the Department of Agriculture 
and it was provided by section 9 of the act: 


That on and after July first, eighteen hundred and ninety-one, the appro- 
priations for the support of the Signal Corps of the Army shall be made with 
those of other staff corps of the Army, * * *. 


By section 26 of the act of February 2, 1901, 31 Stat., 755, it was 
provided that commissioned vacancies in the Signal Corps, with 
certain exceptions therein indicated, “shall be filled by detail from 
the line of the Army.” 

So far as here material, this was the state of the law until June 3, 
1916, and there can be no doubt that under the statute law the Signal 
Corps belonged to the staff and not to the line of the Army. The 
act of that date, 39 Stat., 166, made no change in the method of 
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securing officers for the Signal Corps by detail from the line of the 
Army. It was, however, provided by section 13, page 176, that— 


Authority is hereby given the President to organize, in his discretion, such 
part of the commissioned and enlisted personnel of the Signal Corps into such 
number of companies, battalions, and aero squadrons as the necessities of the 
service may demand. 


Under this authority and the authority conferred in war statutes 
notably the acts of May 18, 1917, and July 24, 1917, 40 Stat., 76, 243, 
Signal Corps organizations were created for service with troops in 
the theater of active operations during the war, among others the 
following: 


Tables of Organization, 1918: 
22. Outpost Company, Field Signal Battalion. 
23. Field Signal Battalion. 
114. Telegraph Battalion. 
123. Field Signal Battalion, Motorized (Corps and Army troops), 
303. Depot Battalion. 
307. Motor Mechanic Regiment. 
327. Construction Company. 
348. Pigeon Company. 
349. Meteorological Service. 
523. Field Signal Battalion (mounted), 


While these organizations, it seems, functioned with and as a part 
of higher tactical units in offensive and defensive operations, that 
is in a measure true of all or most of the staff corps and depart- 
ments; and while some, particularly the Field Signal Battalion and 
the Telegraph Battalion operated with the advanced troops in action, 
almost as much can be said of some of the field organizations of the 
Medical Department. As to all of the Signal Corps organizations, 
the tables of organization seem to indicate they were armed, if at all, 
only for defense. 

The statutes in force during the war provided that officers for the 
Signal Corps should be secured by detail from the line of the Army 
and that appropriations for the support of the Signal Corps should 
“be made with those of the other staff corps of the Army,” and it 
must be held that until Congress by section 2 of the act of June 4, 
1920, 41 Stat., 759, designated the Signal Corps as one of the com- 
batant arms or a part of the line of the Army, it was by the prior 
statutes a staff corps of the Army, and that training for a commission 
in the Signal Corps during portions of the years 1917 and 1918 was 
not the training contemplated by the act of June 15, 1917, and does 
not entitle to pay at $100 per month. 

The case of United States v. Rider, 261 U. S., 363, has not been 
overlooked. In that case the right of an enlisted man of the Avia- 
tion Section, Signal Enlisted Reserve Corps, in training for a com- 
mission in the Aviation Section, Signal Officers’ Reserve Corps, to 
pay at $100 per month was recognized. The Aviation Section of the 
Signal Corps was, however, trained as a combatant branch of the 
Army, and by executive order under the authority of war statutes 





5 PTR gr RPO 


RARE EE eer 








: 
; 
‘ 


CORTE 6 


A ROMER PTR 


DECISIONS OF THE COMPTROLLER GENERAL, 497 


was separated from the Signal Corps early in 1918. See War De- 
partment General Orders No. 51, May 24, 1918; also act of July 18, 
1914, 38 Stat., 514-516. 

For the period of the claim from July 1 to 31, 1918, claimant is 
not entitled to the $100 per month training pay claimed for the 
additional reason that none was payable to any men for that period. 
United States v. Rider, 261 U. S., 363; 26 Comp. Dec., 745. 

The disallowance certificate as prepared, with such added reason, 
may accordingly issue. 


EMPLOYEES’ COMPENSATION COMMISSION—EVIDENCE IN SUP- 
PORT OF DISABILITY AWARDS—APPROVAL OF REQUISITIONS 
FOR FUNDS. 


It being the duty and responsibility of the General Accounting Office to prevent 
so far as possible unlawful expenditures from public funds, this office may 
not accept the certificate or other action by the Employees’ Compensation 
Commission, or any member thereof, as conclusive of the legality of any 
payment made pursuant to an award under the employees’ compensation 
act, but must require such evidence of fact with reference to each award 
as will enable it to determine whether the commission in making the award 
was acting within the jurisdiction conferred under the act. 

Upon the failure of the disbursing officer of the Employees’ Compensation Com- 
mission to furnish the evidence necessary to establish the legality of pay- 
ments made by him, such payments will be disallowed in the settlement of 
the disbursing officer’s accounts and collection will be proceeded with under 
his official bond. In order to protect the United States from further 
unlawful payments, the aggregate of such disallowances and suspensions 
already exceeding the amount of the official bond, approval of any requisi- 
tions for advances of funds from the Employees’ Compensation Fund to 
such disbursing officer until the required evidence is furnished, will be 
denied. 


Comptroller General McCarl to A. H. Gardes, chief of accounts, United States 

Employees’ Compensation Commission, February 11, 1924: 

I have your letter of January 24, 1924, again refusing to furnish 
the supporting evidence deemed necessary by this office as a basis for 
the proper audit of your accounts as disbursing officer of the United 
States Employees’ Compensation Commission for periods prior to 
June 30, 1923, in which there were suspended items aggregating 
$12,538.08 for the following reason: 


Credit is deferred for the amount of the foregoing vouchers for compensa- 
tion awarded since February 1, 1923. 

The cause of the incapacity for which compensation was awarded, is re- 
quired to be shown with such particularity and exactitude as to enable one 
unfamiliar with medical or surgical terms, to determine whether the incapacity 
was due to a direct injury to bodily tissue or to the gradual organic changes 
or functional disturbances brought about by vocational or other diseases. 

Further examination of records available has enabled this office 
to allow credit for such of the items as are represented by vouchers 
numbered from 5823 to 2947, but without the information thus re- 
quired to be furnished by you the legality of the other questioned 
payments aggregating $10,207.56, would not appear, and credit there- 
for can not be allowed by this office. You declined by letter dated 
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November 26, 1923, to furnish such information, basing your refusal 
on certain conclusions stated in an advisory opinion given by the 
Acting Attorney General on May 16, 1923, notwithstanding decision 
of this office of May 29, 1923, 2 Comp. Gen., 784. 

By letter of January 19, 1924, you were advised by this office as 
follows: 


By letter dated November 26, 1923, you declined to furnish the evidence 
required by this office to make an audit of your said accounts, basing such 
refusal on certain conclusions stated in an advisory opinion given by the Acting 
Attorney General on May 16, 1923. With reference to such advisory opinion 
your attention is directed to my decision of May 29, 1923, 2 Comp. Gen., 784. 
Action must be taken on your accounts in accordance with the law as inter- 
preted by this office. 

There was enacted March 4, 1923, 42 Stat., 1516, the following: 

“That in the administration of the act approved September 7, 1916, entitled 
‘An act to provide compensation for employees of the United States suffering 
injuries while in the performance of their duties, and for other purposes,’ per- 
sons now receiving compensation upon an award made by the Compensation 
Commission shall, until March 1, 1924, be entitled to receive the amount 
awarded, unless the award so made shall by the commission be set aside.” 

This enactment expressly authorizes payments to continue to persons then 
receiving compensation under awards made by the commission, to March 1, 
1924, unless the award should be set aside before such date. Inasmuch as 
many of the payments made by you as disbursing officer prior to June 30, 
1923, may have been made pursuant to awards of the commission under which 
payments were being made at the time of such enactment (March 4, 1923) it 
appears likely that many of the suspended items in your accounts may lawfully 
be disposed of under the provisions of such enactment. Also, payments pursu- 
ant to awards of the commission made subsequent to March 4, 1923, if lawful 
under the decisions of this office, may be passed to your credit. 

If disallowance should be found necessary because of payments made in con- 
travention of the decisions of this office, it is believed no good purpose would 
be served by disallowing items merely for lack of essential facts, which are 
allowable under the decisions of this office. To that end that credit may be 
given where the facts justify it is required that there be promptly furnished 
(1) the dates of the awards under which the payments in question were made, 
and (2) as to each award made subsequent to March 4, 1923, facts from which 
this office may readily determine whether the disability for which award was 
made resulted from an accidental injury as distinguished from disability result- 
ing from vocational or occupational disease. 


You replied under date of January 24, 1924, as follows: 


Your letter was referred to the commission, and in reply, I have been di- 
rected to advise you that the commission can see no reason for changing its 
decision conveyed to you in my letter of November 26. That decision was 
reached after considering both the opinion of the Attorney General dated May 
16, and your decision of May 29, 1923. 

Your repeated refusal to furnish the evidence required and deemed 
necessary by this office as a basis for proper audit of your accounts, 
claimed by you to be sanctioned by the Employees’ Compensation 
Commission, together with the action of the commission in issuing 
about September 10, 1923, what appears to be a circular letter based 
on the aforesaid advisory opinion of the Acting Attorney General, in 
which was announced the commission’s purpose to authorize payments 
of compensation to disabled employees suffering “ from occupational 
diseases or conditions due to occupation which can not be con- 
sidered as accidental injuries,” must be taken as evidencing a final 
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determination by you and the commission to disregard the decisions 
of this office. 

The matter of the jurisdiction of the General Accounting Office 
over expenditures from funds appropriated pursuant to the provi- 
sions of the United States employees’ compensation act has been 
determined and clearly stated in the decisions of this office; and, 
it being the duty and responsibility of this office to prevent, so far 
as possible, unlawful expenditures from public funds, this office may 
not accept the certificate or other action of the commission or any 
member thereof as conclusive of the legality of any payment made 
pursuant to an award by the commission under said act. There must 
be furnished in addition such facts with reference to each award 
as will enable this office to determine whether the commission in 
making the award was acting within the jurisdiction conferred upon 
it under the law. 

Your persistent refusal to furnish facts to establish the legality 
of the payments made by you and questioned by this office as afore- 
said leaves no other alternative than to disallow, in the settlement 
of your account, said suspended items, aggregating the sum of 
$10,207.56, which action has been directed. A charge will be raised 
against you accordingly and collection proceeded with under your 
official bond in the sum of $10,000, dated January 3, 1922, with the 
New Amsterdam Casualty Company, Baltimore, Md., as surety. 

As the amount of your said indebtedness to the United States 
exceeds the amount of your official bond, and as you have definitely 
refused to furnish this office the facts required to establish the 
legality of payments appearing in your accounts, and as you have 
expressly declined to observe the decisions of this office in making 
payment from appropriated funds advanced to you as a disburs- 
ing officer of the United States, I am compelled, in order to protect 
the United States from further unlawful disbursements by you, 
hereafter to refuse approval of requisitions for advances of funds 
from the employees’ compensation fund to you as disbursing officer. 


REWARDS—INTERNAL REVENUE. 


An informer who furnishes the first information resulting in the recovery of 
taxes unlawfully withheld is entitled under section 3463, Revised Statutes, 
and the act of March 3, 1921, 41 Stat., 1274, to a reasonable reward ap- 
proved by the Secretary of the Treasury and not exceeding ten per centum 
of the amount recovered. 


Decision by Comptroller General McCarl, February 11, 1924: 


Gus V. Winston requested allowance under section 3463, Revised 
Statutes, and the act of March 3, 1921, 41 Stat., 1274, of $2,500 as 
a reward fixed by the Commissioner of Internal Revenue under Cir- 





500 DECISIONS OF THE COMPTROLLER GENERAL, 


cular No. 99, 4th revision, and approved by the Secretary oi the 
Treasury, for information resulting in the recovery of approxi- 
mately $240,000 in compromise of taxes unlawfully withheld. Sec- 
tion 3229, Revised Statutes. The question for decision is whether a 
reward may be paid by the United States for information resulting 
in the collection of these taxes unlawfully withheld. 

Section 7 of the act of March 2, 1867, 14 Stat., 473, carried into 
the Revised Statutes as section 3463, appeared in “An act to amend 
existing laws relating to internal revenue, and for other purposes,” 
levying indirect taxes and a tax on incomes and provided that: 


The Commissioner of Internal Revenue, with the approval of the Secretary 
of the Treasury, is authorized to pay such sums, not exceeding in the aggre- 
gate the sum appropriated therefor, as he may deem necessary for detecting 
and bringing to trial and punishment persons guilty of violating the internal- 
revenue laws, or conniving at the same, in cases where such expenses are not 
otherwise provided for by law. 


The direct tax on incomes as amended by the act of July 14, 1870, 
16 Stat., 256, expired by limitation two years thereafter in accord- 
ance with section 6 of said act and did not reappear in the internal 
revenue laws of the United States until the enactment of August 
27, 1894, 28 Stat., 508, at page 553, which was declared unconstitu- 
tional on April 8, 1895, in Pollock v. Farmers Loan and Trust Com- 
pany, 157 U. S., 429. There were no internal revenue taxes in force 
other than indirect ones until the ratification of the sixteenth 
amendment to the Constitution and the passage of the act of October 
3, 1913, 38 Stat., 114, at page 166. During the interim and on Decem- 
ber 18, 1899, there was issued Treasury Department Circular No. 147, 
Internal Revenue No. 99, reading, in part, as follows: 


Under and by virtue of the provisions of section 3463 of the Revised Statutes 
of the United States, which authorize the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, to pay such sums as he 
may deem necessary, not exceeding in the aggregate the sum appropriated 
therefor, for detecting and bringing to trial and punishment persons guilty of 
violating the internal-revenue laws, or conniving at violations of the same, in 
cases where such expenses are not otherwise provided for by law, I do hereby. 
with the approval of the Secretary of the Treasury, offer for information given 
by persons other than officers of internal revenue, or persons appointed or 
employed in, or acting in connection avith, the Internal Revenue Service, that 
shall lead to the detection and punishment of persons guilty of violating the 
internal-revenue laws, or conniving at the same, whether such punishment be 
by fine or other pecuniary mulct or penalty, or by forfeiture of property, such 
reward as the Commissioner of Internal Revenue may deem suitable, but in no 
case exceeding 10 per cent of the net amount of the fines, penalties, forfeitures, 
and taxes, which by reason of said information, shall be recovered by suit or 
otherwise and actually paid to the United States. or of any sum which shall be 
accepted in compromise by the Commissioner of Internal Revenue and received 
by the United States: 


Provided, That nothing herein contained is intended, or shall be held, to 


refer to information concerning special taxes, nor taxes on legacies, unless 
under special arrangement authorized by the Commissioner of Internal Reve- 
Bees. 77°: 2% 


The act of March 3, 1921, 41 Stat., 1274, making appropriations, 
among other things, for collecting the internal revenue taxes as pro- 
vided by the revenue act of 1918, provided: 
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That not more than $500,000 of the total amount appropriated herein may 
be expended by the Commissioner of Internal Revenue for detecting and bring- 
ing to trial persons guilty of violating the internal-revenue laws or conniving 


at the same, including payments for information and detection of such viola- 
tions, 


Substantially similar provisions have long been contained in the laws 
making appropriations for the collection of internal revenue whether 
derived from incoming or indirect taxes. See, among others, the acts 
of July 20, 1868. 15 Stat., 99; July 12, 1870, 16 Stat., 239; May 8, 
1872, 17 Stat., 68; March 3, 1875, 18 Stat., 352; March 4, 1909, 35 
Stat., 966; August 24, 1912, 37 Stat., 431. 

The Commissioner of Internal Revenue appears to have written 
the collector of the Kansas internal revenue collection district on 
January 14, 1922, to the effect that if the collector thought there was 
“really something to the information which Mr. Winston has, I will 
authorize you to send him to Washington to confer with some ex- 
perts in our bureau and will pay the necessary expenses of the trip,”; 
that if the information justified it, experts would be sent to investi- 
gate the affairs of the concern; and that Mr. Winston would be al- 
lowed “a reasonable amount for any information which will lead 
to the recovery of taxes which are alleged to be due the Government.” 
Claimant was sent to Washington and has been reimbursed for the 
expenses of the trip; the information he was able to furnish was 
investigated with the result that the evading concern paid $240,000 
in back taxes, which were covered into the Treasury on February 27 
and June 30, 1923. 

Under date of June 25, 1923, Mr. Winston averred that in January, 
1922, when he was neither an officer of internal revenue nor ap- 
pointed or employed in, or acting in connection with, the Internal 
Revenue Service, when the information was obtained, he first sub- 
mitted information which led to the recovery of approximately 
$240,000 taxes unlawfully withheld, and claimed the reward offered 
by the Commissioner of Internal Revenue under circular 99, or its 
revisions. The collector of internal revenue for the Kansas dis- 
trict certified that claimant gave the first information which led to 
the recovery of $240,000 in taxes from the concern and that he had 
deposited the taxes recovered to the credit of the Treasurer of the 
United States. The Commissioner of Internal Revenue recom- 
mended a reward of $2,500, which was approved October 19, 1923, 
by the Secretary of the Treasury. 

The character of the taxes recovered in this case does not appear, 
but, whether income or indirect taxes, they were internal-revenue 
taxes within the meaning of section 3463, Revised Statutes. While 
said section does not specifically provide for reward for information 
of internal-revenue violations, it has been so interpreted and ac- 
cepted. Williams v. United States, 12 Ct. Cls., 192; Crane v. United 
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States, 23 id., 94; 15 Ops. Atty. Gen., 133; 24 Comp. Dec., 430; 26 éd., 
780, There was a general offer of reward for information leading to 
the apprehension of internal-revenue violators and there appears 
to have been a specified offer to claimant of a “reasonable amount” 
for any information leading to the recovery of taxes from the par- 
ticular concern. The information was furnished, taxes were re- 
covered in a substantial amount, and claimant is entitled to a reason- 
able reward, which has been fixed at $2,500. See Shuey v. United 
States, 92 U. S., 73. 
Said sum of $2,500 is hereby certified due claimant. 


AGRICULTURAL DEPARTMENT—INTERCHANGE OF APPROPRIA- 
TIONS. 


The provision in the current appropriation act for the Department of Agricul- 
ture, act of February 26, 1923, 42 Stat., 1316, for interchange of appropria- 
tions, authorizes transfers within the limits fixed therein between items 
and subitems provided umder the heading “General Expenses” of a bureau, 
division, or office, but does not authorize transfers between two or more 
general expense appropriations. 


Comptroller General McCarl to the Secretary of Agriculture, February 11, 
1924: 


I have your letter of January 29, 1924, requesting decision whether 
there may be transferred to the current appropriation for the estab- 
lishment and maintenance of an agricultural experiment station at 
Guam, the following amounts from the indicated current appropria- 
tions, for the purpose of repairing and restoring buildings, other im- 
provements, and equipment damaged or destroyed by a typhoon in 
March, 1923: 


yeneral expenses, office of experiment stations_.__._...-_.-.---------_._ $1,000 
nnn nnn UTERINE I sin ieeenssllnvan em ppivneqerei>qercbuiasichemssabdipaipesn 500 
General eipenees, Gxtention derviee.. 2.28 ok 8,500 


The authority cited as controlling is the provision found in the 
current appropriation act for the Department of Agriculture entitled 
“Interchange of appropriations,” act of February 26, 1923, 42 Stat., 
1316, as follows: 


And not to exceed 10 per centum of the foregoing amounts for the miscellane- 
ous expenses of the work of any bureau, division, or office herein provided for 
shall be available interchangeably for expenditures on the objects included 
within the general expenses of such bureau, division, or office, but no more than 
10 per centum shall be added to any one item of appropriation except in cases 
of extraordinary emergency, and then only upon the written order of the Sec- 


retary of Agriculture. 
The “foregoing amounts” refer to various appropriations for the 


several activities of the department, the provisions for which appear 
in the statute preceding the authority for interchange of appropria- 
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tions, which are in most part classified and grouped as “salaries” and 
“general expenses.” Under the appropriation heading “General Ex- 
penses, Office of Experiment Stations,” 42 Stat., 1291, appear items 
for support of stations in connection with agricultural colleges, item 
for apportionment to the several States, item for administration ex- 
penses in the amount of $64,300, which is understood to be the item 
from which the transfer of $1,000 is proposed, and item for experi- 
rent stations in Territories and insular possessions. The last of 
these is subdivided into specific sums for each station expressly avail- 
able for erection of buildings, including $15,000 for Guam and 
$50,000 for Porto Rico. The entire appropriation is carried under 
one title on the books of the Treasury as “General expenses, Office of 
Experiment Stations.” 

The appropriation “General expenses, extension service,” 42 Stat., 
1292, is an appropriation distinct from the above and provides for 
farmers’ cooperative demonstration work. 

The expression “miscellaneous expenses of the work of any bureau. 
division, or office” in the provision for interchange of appropriations 
refers to the various items provided under the several headings “Gen- 
eral expenses” and the effect of that provision as applied to the ap- 
propriation “General expenses, Office of Experiment Stations” is 
to make not to exceed 10 per cent of the amounts appropriated for 
any one of four purposes mentioned available for expenditure on 
objects included in any other of the four items, limited to a 10 per 
cent increase; and also the same would be true as between the partic- 
ular or specific subitems under the fourth item of appropriation 
mentioned ; that is, for stations in Territories and insular possessions. 
However, the provision contains no authority for transfer between 
two or more “general expenses” appropriations providing for sepa- 
rate and distinct activities, such as between “General Expenses, Ex- 
tension Service” and “General Expenses, Office of Experiment Sta- 
tions.” See decision to you of March 27, 1916, 76 MS. Comp. Deec., 
1238, and hearings on “Agricultural appropriation bill, 1923,” pages 
796 to 799. : 

Answering your question specifically, you are authorized to trans- 
fer to the appropriation for the experiment station at Guam the 
amount of $1,500 otherwise available under “General Expenses, 
Office of Experiment Stations”; $1,000 from the item of $64,300 here- 
inbefore indicated, and $500 from the amount appropriated for the 
Porto Rico experiment station, but you are not authorized to transfer 
$3,500 from “General Expenses, Extension Service.” 
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VETERANS’ BUREAU—REFUND OF INSURANCE PREMIUMS. 


Insurance premiums, acceptable and lawful when collected, may not be refunded 
by the insurance cashier of the Veterans’ Bureau from his special deposit 
account, when the policy is subsequently matured by a retroactive rating 
of total and permanent disability, but all such refunds are properly charge- 
able, in the case of term insurance, to the “Military and Naval Insurance 
Appropriation,” and in cases of converted insurance to the “United States 
Government Life Insurance Fund.” 


Comptroller General McCarl to A. P. Carson, insurance cashier, United 
States Veterans’ Bureau, February 12, 1924: 


I have your letter dated January 2, 1924, requesting decision of a 
question presented as follows: 


There is enclosed refund voucher forwarded to this office authorizing the 
refund of insurance premiums to the insured named thereon. 

The facts in this case are that the insured, Ernest C. Fiedler, under term 
insurance, certificate T-251,700—C—1,070,025, was granted a permanent and 
total disability award dated 11/15/21 which matured the policy on that date. 
Subsequent to date of maturity the insured tendered premiums on his insurance 
amounting to $75.85, which are due him as a premium refund. 

Under the conditions of my bond I am charged with the receipt and custody 
of all funds received as insurance premiums until covered into the Treasury 
for credit to the insurance appropriations to which they belong. Checks, 
drafts, and other paper are deposited with the Treasurer of the United States 
for collection through the Federal reserve banks. When collections are re- 
ported to the Treasurer by banks, credit is given in my special deposit account ; 
this credit is subject to charge for uncollectible checks returned by banks, and 
refunds are made by me from this account of payments which prove to be 
unacceptable as insurance premiums, 

There is maintained in my office a complete indexed record of all remittances 
received as insurance premiums. Uncollectible checks returned and payments 
refunded are posted and canceled on this record. It is desirable as a matter 
of record and expediency that insurance premium refunds be made by this 
office. 

It will be noted from the attached voucher that this refund covers premium 
payments made by the insured from December 7, 1921, to September 25, 1923. 
It is respectfully requested that you inform me whether this refund can be 
properly made by me from the balance in my special deposit account due the 
Military and Naval insurance appropriation, or should it be referred to the 
disbursing clerk of this bureau to be refunded by him from moneys turned 
over to him by the Secretary of the Treasury from the Military and Naval 
insurance appropriation for disbursement. 


The “ Military and Naval Insurance Appropriation” was created 
by the War Risk Insurance Act of October 6, 1917, 40 Stat., 400, as 
follows: 


Sec. 20. That there is hereby appropriated, from any money in the Treasury 
not otherwise appropriated, the sum of $23,000,000, to be known as the military 
and naval insurance appropriation. All premiums that may be collected for 
the insurance provided by the provisions of Article IV shall be deposited and 
covered into the Treasury to the credit of this appropriation. 

Such sum, including all premium payments, is hereby made available for 
the payment of the liabilities of the United States incurred under contracts 
of insurance made under the provisions of Article IV. Payments from this 


appropriation shall be made upon and in accordance with awards by the 
director. 


An additional annual appropriation of $90,000,000 was provided 
tor the fiscal year 1924 by the act of February 13, 1923, 42 Stat., 
1244, and a deficiency appropriation for the fiscal year 1923 of 
$13,235,000 by the act of March 4, 1923, 42 Stat., 1530. 
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The fund thus created relates only to term insurance. Payments 
under converted policies are made from the “ United States Govern- 
ment Life Insurance Fund” expressly available for payments of 
“losses, dividends, refunds, and other benefits provided for under 
such insurance.” See section 18 of the act of December 24, 1919, 
41 Stat., 376, and section 412, act of March 4, 1923, 42 Stat., 1527. 

When collections of acceptable and lawful insurance premiums 
ure made either under term or converted policies the controlling 
statutes contemplate that the amounts thereof shall ultimately be 
deposited to the credit of the appropriate fund and that any refunds 
subsequently determined proper are for payment from such fund, 
either by direct settlement, or by the disbursing officer of the bureau 
from amounts requisitioned from the fund. In other words, the 
complete transaction of payments of lawful premiums and subsequent 
refunds in proper cases is intended to be reflected in the accounts of 
the respective funds, 

In the case presented the premiums were lawful and acceptable at 
time of collection and have been, or should be, covered into “ Mili- 
tary and Naval Insurance Appropriation.” The rating of total and 
permanent disability maturing the policy retroactively while au- 
thorizing the award and refund of all premiums from maturity, did 
not change the status of the premium payments when collected or 
obviate the necessity of covering them into the Treasury to the 
proper appropriation. Accordingly the premiums listed on the 
voucher submitted by you are not proper for payment from your 
special deposit account. 


BAILMENTS FOR HIRE—ORDINARY CARE. 


Where the Government fails to exercise ordinary care in connection with a 
horse hired for work on a Reclamation project and as a result of such 
failure the horse is injured necessitating the services of a veterinarian, 
the veterinarian is entitled to a reasonable fee from the Government for 
his services. 


Decision by Comptroller General McCarl, February 12, 1924: 


The Secretary of the Interior requested December 11, 1923, re- 
view of settlement No. C-2656-I, dated October 15, 1923, of the ac- 
counts of Joseph C. Gawler, special fiscal agent, Reclamation Service, 
wherein was disallowed credit for $40 as a payment made on his 
voucher 1253, November, 1922, accounts, to the Washington Vet- 
erinary Hospital for professional services in treating a horse which 
had been hired from Charles Whitaker under a contract dated Au- 
gust 29, 1922, and which was injured while being used for the pur- 
poses for which hired. Credit for the payment was disallowed on 


the ground that the United States was not responsible for the injury 
to the horse. 











506 DECISIONS OF THE COMPTROLLER GENERAL. 


Pursuant to a contract dated August 29, 1922, Charles Whitaker 
agreed to hire to the United States for $35 a month a team of horses, 
with harness, for use on the Yakima, Washington, reclamation 
project. The United States agreed to feed the horses and: 


* * * to use ordinary care in the use of all stock while in the possession 
of the Government; but it is expressly understood that the United States will 
not be responsible for loss or injury to said animals on account of any live 
stock disease or other cause. 


One of the team of horses, while being driven by Government em- 
ployees about the work, stepped upon a double-bitted axe that had 
been left by other Government employees sticking in a small fallen 
tree partially embedded in the ground. The sharp edge of the axe 
severed the horse’s artery just above the hoof, and efforts of the 
driver and other Government employees to stop the flow of blood 
being only partially successful, the situation was reported by tele- 
phone to the purchasing agent of the project in Yakima, who directed 
that the services of a veterinarian be secured; a veterinarian was 
secured from the Washington Veterinary Hospital, distance sixty- 
three miles, at an expense of $40, the disallowed item here for con- 
sideration. 

The general rule is that in the absence of a contractual provision 
to the contrary or failure to use ordinary care, the United States 
is not liable for injuries sustained by horses when being used for 
the purposes for which hired. 16 Comp. Dec., 68; 1 Comp. Gen., 192. 

The instant case is not similar to the case considered in decision 
of March 15, 1922, on the accounts of Philebaum, where the horse 
hired under a similar contract took fright at a passing trapper, 
broke away from the hitching post and became entangled in a wire 
fence and where it was held that there was no contractual or other 
obligation on the United States to pay for the resulting damage to 
the horse. Here there was lack of ordinary care in leaving a double- 
bitted axe so placed that a horse in lifting its feet would be in 
danger of striking the upturned edge and in driving the horse over 
an axe so placed. See decision of August 5, 1918, 87 MS. Comp. 
Dec., 543. The services of a veterinarian were necessary to repair 
the damage and, considering the distance he had to travel to reach 
the horse, the fee charged does not appear to be unreasonable. 

Upon review $40 is certified for credit in the disbursing agent’s 
accounts. 
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NAVY PAY—LONGEVITY—ENLISTED MEN. 


In the computation of the four-year periods of enlisted service for longevity 
pay purposes under section 10, act of June 10, 1922, 42 Stat., 630, there 
will be deducted from the time elapsing between original enlistment and 
date to which computed, periods not involving actual enlisted service due 
to the following causes: Absence without leave (including over leave, 
desertion, and imprisonment while in civil arrest resulting in sentence 
and while serving said sentence); sickness, disease, or injury resulting 
from his own intemperate use of drugs or alcoholic liquors, or other mis- 
conduct ; nonperformance of duty because imprisoned both while in arrest 
resulting in court-martial sentence and while serving said sentence; fur- 
lough without pay; service as temporary officer in the Navy; training 
service as member of the Naval Reserve Force; inactive service as mem- 
ber of the Naval Reserve Force; service as an officer in the Naval Reserve 
Force. 


Comptroller General McCarl to the Secretary of the Navy, February 13, 1924: 


I have your submission of a proposed change in section B of 
“ Instructions for carrying into effect the joint service pay bill, act 
of June 10, 1922,” with request for an expression of views as to 
whether in so far as it involves disbursements it is in conformity 
with law. 

The proposed change is understood to be for the purpose of set- 
ting forth a procedure for deductions for computation purposes of 
“enlisted service ” for longevity pay for enlisted men of the Navy 
pursuant to section 10 of the act of June 10, 1922, 42 Stat., 630, and 
as not applying for deduction purposes to the computation of enlist- 
ment allowance for such men pursuant to a subsequent provision of 
the same section, for which the rule is not in all respects identical; 
and to replace that portion of the instructions revised to September 
21, 1923, beginning with paragraph 3 (f), page B3, including page 
B4, and down to “4” on page B5, by the addition thereto of a new 
paragraph (f), and additional paragraphs (i), (j), (k), (1), and 

m). 

The quoted words “time served” or “time not served” as they 
appear in the proposed change are understood to be used with refer- 
ence to such time for the longevity deduction purposes required by it. 

The proposed change reads: 


To: Commanders in Chief. 
Commandants of Navy Yards and Stations. 
Commanding Officers of Vessels. 
All Officers of the Supply Corps. 
Recruiting Officers. 
Subject: Instructions for carrying into effect the joint service pay bill. 
Reference: (a) Section B of the instructions relative to statements of service 
of enlisted men. 

1. These instructions shall be known as Change No.—— of the “ Pay Bill 
Instructions.” 

2. In order to standardize procedure under the revised instructions, it is 
requested ‘that a statement of service be prepared for each man on the pay 
rolls on 31 March, 1924, who has completed four years or more of net service, 
except those men who are receiving “saved pay” and who have not yet taken 
pay under the Act of 10 June, 1922. 


8779°—24——34 
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SIO: 


date of completion of the last four year period of net service for which the man 
is now receiving increased pay. Dates of all enlistments, extension of enlist- 
ments and discharges will be stated and specific entry will be made of all 
periods which may not be counted as “time served.” The service performed 
after the date of completion of the last four year period of net service will not 
be shown. Examples showing the form in which statements of service should 
be prepared for men on the roll on 31 March, 1924, follow: 
Pay No... 


3. Such statements will show in detail all service from first entry to the 


"(Service No.) (Rating.) 


The following is a statement of net service performed by the above noted man 
to the date of completion of the last four year period for which pay is credited: 


SPECIMEN A. 
Enlisted (4), 4/2/15. 
















I NR AU ssc cence eivseninn 4-0-0 
I itlaicak eal allieninnatthiieialaninati indi trnraiiieale Careeeaenminctibiteenpeibaeinel None. 
I aa a ces stds benign conden oetireves hdclncansnsanteeticinnaiancdivansen None. 
SD I iii tciiniprawepttemtnrdlindantthdtinnns 4-0-0 400 
Enlisted (4), 4/4/19. 
ene De Ts TI i icncsinceeperpemrgetiiechop enti Tnes 3-10-21 
: Nor Tk oO ceehetpaeenaiaiain ae tenetacaaial 0- 0-10 
AWOL 4 49/15 DI citi cot ho tied anit, odie liad. 0- oO 4 
ai ab ite lacaigmntciinda eebieh cateniebslldeaieg O- 0-15 
ee tees Geereens + 2k a i a a a 3- 9-22 3-922 
Enlisted (4), 4/6/23 
Not 'timé ‘to complete (8) 25 0-2-0 O28 
a BB is ctidabinciigtlnicctemeipninikibenbebibegrickinnices 0- 0-5 
III, tos sculiotias adult ihiadangsap nineties nanan apinendinaeiaaenainadipiatinaerancammeneias None. 


Total time, 4/6/23 to 6/18/23 


Completed (8), 6/18/25 
SPECIMEN R. 
Enlisted (4), 7/15/09. 
Discharged, hon. E. BB, “V/SR/ tial se tl eh 


a ee me oo ee oe = oe ow rete = ow eo ee eo ew eww oe 







Pees RnRO WerW OG ie ot ee tl 


Enlisted (4), 7/15/13. 
Extended enlistment (2), 7/15/17. 
Extended enlistment (2), 7/15/19. 
EEE ESE ES ee a a ae 7-10-27 


Fe cence iret eeatiadiitens pin ltnenicgrpeabeigemcteceans a-+- 0-0-1] 
Mise onduct 











th 
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Enlisted (2), 7/10/21. 








Diseharged, hon. B. B., 7/O/@B.i122 es ssa e el a) 2-0-0 
Os eis io i i, Sh Se ee ee De None. 
meme x see cil ce tl al es Jit None. 
Furlough without pay, 9/1/22-7/9/23_____.-_--_--__--._____ 0-10- 0 
I aac ecteeencicisachaenarrerepiiacrniaieactidiensinies 1- 1-21 1-1-21 
Enlisted (4), 8/15/23. 
pe QO- 2-23 02-23 
12- 0 0 
cari cee ale eaten paint coat None. 
I Se he 2s aetna teemeee an saben aeomeinciinpisani sacitiaiess None. 
Total time, 8/15/23 to 11/6/28....-.--....-..----.-...---- Q- 2-23 


Completed (12), 11/6/23. 
SPECIMEN C. 


Enrolled, N. R. F., 2 (4), 5/10/17. 





Dischareed- hin: B.-B., 6/0/21... =.= -- == Sk. 4-0-0 
AWOI ‘ve en a a edna emerson 0-0-6 
a a 0O- 0-4 
Misconduct! 2796-3/1/8 ......... TS 0- 0 4 
ne I i etic tncnenetaecigagines 0- 5-9 
a acs nd ss asiumeaniile 3.@7 .36-7 
Enlisted (4), 7/10/21. 
a Ye adcesincs iatarvooen tarmac cower O- 5-2% 0-5-23 
ie er rh cee een Oo 0-8 40- 0 
Misconduct eee ieee at a TS, ace petenstnectioriniealetadbontel auiuersamehied None. 
ees Come 8 ree) 0 0 BO .. «.. .. cs ccniescndeeredeneeeeinkaee saabbione 
0-6-1 


Completed (4), 1/10/22." 


No time has been included in computing service while in the following 
status: 

(1) Absent over leave or without leave; 

(2) On sick list due to misconduct; 

(3) Performing inactive service as a member of the Naval Reserve Force; 

(4) On furlough without pay; 

(5) Serving as an officer in the Naval Reserve Force; 

(6) Serving as a temporary officer in the Navy. 


C. O. Record No, —--- 


4. These statements will be filed as pay roll vouchers with the accounts for 
the third quarter, 1924. After 31 March, 1924, all transfer pay accounts for 
men having four years net service, or more, and-who are receiving pay under 
the act of 10 June, 1922, will show the service for which increased pay is 
credited in the manner described in subparagraph (j) of the revised instruc- 
tions. 

5. Statements of service are not required for men with less than four years 
of net service on 31 March, 1924, and notation of previous service will not be 
made on the transfer pay accounts of such men. Neither will statements of 
service be required for men in receipt of “saved” pay and the transfer pay 
accounts of such men will show dates of enlistment, discharge, etc., in the 
manner employed prior to the act of 10 June, 1922. 

6. The Bureau of Navigation has directed that existing instructions govern- 
ing the method of stating service on service records and discharge certificates 
shall be so modified that statements of service may be prepared in the future 
from these records and the service of enlisted personnel may be verified upon 
reenlistment and change of station. 
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Cancel subparagraph 3(f) on page B3 and subparagraphs (g) and (h) on 
page B4 and top of page B5 and substitute the following: 

(f) When an enlisted man completes the first four years of net service, the 
commanding officer will order the disbursing officer to credit his account with 
increased pay in the following form: 


Pay 0... 
~~ (Name of ship or station.) 
a (Date) 
ory oe ( (Name) 
~~(Service No.) ~ (Rating) 


has completed a four-year period of net service and he will be credited with 
increased pay on the following statement of service: 


SPECIMEN A, 


Enlisted (4), 4/4/19. 


pp tee ee Oe. ... cstsithnsenmitienintsbibladbieatendisebibeints 3-10-21 
ital ciel ara eile attains Dianna tinianiann til 0O—- 0-10 
Awo1{ ee 0- O- 4 
ean ssielipanppencepuitinnintsneieanecbanadond O- 0-15 
I a sian alc cranial in tives eialeiaei 3- 9-22 3-9-22 


Enlisted (4), 4/6/23. 


I a ciara oe ec muesnieienninaete 0-2-8 02-8 


a canes 0-06. 46-0 
Misconduct 


Total time 4/6/23 to 6/18/23______ Snacking . 0- 2-13 
Completed (4), 6/18/23. 
SPECIMEN B. 


Enrolled, NRF-2(4), 4/6/17. 
Transferred Navy, 8/19/19. 
Discharged, good E. E., siunden iil sii a ia 3-11-10 


Bees Cie Onrwed ce a a 3— 5-10 
ee 08) ORO iinndgidid, Bhd se Fe O- 6-20 


Net time to complete (4). 


Total time, 3/20/24 to 10/10/24, 
Completed (4), 10/10/24. 


SPECIMEN C, 


Enlisted (4), Maps, 
Discharged, good E. 


/31/19 


“Ti 
Misconduct {1/31/9/4 ja = 


Furlough without pay, 1 


Net time served 
Enlisted (4), 9/22/23. 
Net time to complete (4) 
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Siete tbest eid Dac iacscsciarcectdsceiteicths hes carpedncetptanscin ah eiaiiainde dietetic None. 
BI ica eaLA sic etacinacdscics sharma iviavacaitnrhdth tedcnine etn itencaaiensabinanainiheeaiatiioe None, 
Total time, 9/22/23 to 7/5/24. ee 
Completed (4), 7/5/24. 0-9-14 


No time has been included in computing service while in the following 
Status: 

(1) Absent over leave or without leave; 

(2) On sick list due to misconduct ; 

(3) Performing inactive service as a member of the Naval Reserve Force; 

(4) On furlough without pay; 

(5) Serving as an officer in the Naval Reserve Force; 

(6) Serving as a temporary officer in the Navy. 


Commanding. 
C. O. Record No, ~--- 


(zg) When an enlisted man completes eight years of net service the order to 
credit increased pay will be worded as follows: 


Pay Nai. wnax 
~~ (Name of ship or station.) 
_ (Date) 
a Soe See tee eee 
“(Service No.) 
~~ (Rating.) 


has completed a four-year period of net service and he will be credited with 
increased pay on the following statement of service: 


SPECIMEN A, 
Enlisted (4), 4/6/23. 


I Ns isi cin iach cinciiinenaeinneinnnnonennneinigale 40-0 400 
Dilesmaraed, mond 3. Uh. B/2O/ Wi vc ccnncccisnnnnnercesetcnanee 3-9- 9 
ih cla cnteatatit bahceaeiceniinegiaaiabetiaheite-ahdasitinnnnenapgidinniiials None 
A an tatsiensnmidesiacabeinteitianiniaiserepasibinnadibieaes ~ S 
ans cc cstnhesendatininseianiibenenties ennai enenabaigiteiiniaiay 3-9-1 3-9-1 
Enlisted (4), 6/25/27. 
NL | a ee 0-2-29 02-29 
8-0- 0 
aati eter ticles enetialvinadecagliaiiaidigha tactiaiaaianaipiagpiia t ie None 
I oll 11a dicaicedinelg cena raeianaiiniaieadiniiiiattatietiintieapiap aia dada ards None 
Tote) Site. C/PE/ 27 00 BIBI IIT a ccceetnererenncnensie secnectcaesrenene 0-2-29 


Completed (8), 9/22/27. 
SPECIMEN B. 


Enlisted (4), 3/20/22. 

IN ts an ceeecientesnen ercqeeetnendiercocnasnienceiiaiiedl 40-0 40-0 
Extended (1), 3/20/26. 

Extended (2), 3/20/27. 

I tim neeaeiiamenenertibanis 40-0 400 


8-0- 0 
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EO 6 ee ee Ce ee 0-0-4 
AW ou {e/i0-4/2/26 eee eee 0-1-24 
Misconduct, 6/16-1/4/27-.-----.—---------------Ls--21-a120 0-1-20 

Total time, 5/29/24 to 9/15/28_._.__.__..___._..— _... 48-18 


Completed (8), 9/15/28. 
No time has been included in computing service while in the following status: 
(1) Absent over leave or without leave; 
(2) On sick list due to misconduct ; 
(3) Performing inactive service as a member of the Naval Reserve Force; 
(4) On furlough without pay; 
(5) Serving as an officer in the Naval Reserve Force; 
(6) Serving as a temporary officer in the Navy. 


C. O. Record No. —-.-. 


(h) Upon completion of future periods of service the following form will 
be used as a pay-roll voucher to substantiate the increased credit: 
Pay No... 


"(Name of ship or station.) 


(Service No.) 


has completed a four-year period of net service and he will be credited with 
increased pay on the following statement of service: 


SPECIMEN A. 









Enlisted (4), 6/25/27. 


Completed (8), 9/22/27 iasaialicndadliremeieedincin nitiinpinanim DD). Gh-@ 


I cil 3-7-18 
so iar asin eenengenenet sheaitetiiaaaln ieaal 0-0- 2 
I cache ainda iced teoremteeattinna’ i'vieilaniebion None. 








a eclceinles 3-77-16 




















Enlisted (4), 7/6/31. 
Net time to complete (12)_-.------ weebncieneicanaapie 5 ose 04-14 04-14 





I a el aan Sn tan cole loecireae ct cnetrumeaeaker dames gaaeinnca gestern None. 12-0- 0 
I a a elem dsea ia aes adi maniainaisaiiiaiiads None. 










RES Ve 0-4-14 

Completed (12), 11/19/31. 
SPECIMEN B. 

Enlisted (4), 3/20/22. 
Extended (3), 3/20/26. 
TNE Tt; DRO xiccacencnnnsmmonenasemunnnmenameune 8O- 0 800 
meee OF  cesceerenteigseineeneninnententens 04-20 
a tice nd nrc ccc etcinmennenenaniaateten ennai tht he i leahttes thine None. 
I a cseeiesaiagninmueinneebecetaamel. nee 

SE INS IN oe ini ccitincaianinierionmainiqumeainene ee) 6 ee 







Enlisted (4), 4/15/29. 
Net time to complete (12) ~_-. aa ee 8-7-10 











I ileal iets ate ceenes ap chine reac ompicensan re ae ee dae ae None. 12-0- 0 
Misconduct —__----. a 





ee tenes, GIO TEO BO) BRIBE IER ccncincnennanenmemnne 3-7-10 
Completed (12), 11/24/32. 
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No time has been included in computing service while in the following 
status: 


(1) Absent over leave or without leave; 
(2) On sick list due to misconduct; 

(3) Performing inactive service as amember of the Naval Reserve Force; 
(4) On furlough without pay; 

(5) Serving as an officer in the Naval Reserve Force; 

(6) Serving as atemporary officer in the Navy. 








Commanding, 
Cc. O. Record No. _- 
(i) The form prescribed in (f) for use upon the completion of the first 
four years of net service requires a detailed statement of enlistment and dis- 
charge dates, together with the dates and time of all periods included therein 
which may not be counted as “ time served ” as defined in paragraph 8 (e). 

Upon the completion of eight years of net service, the form required under 
(g) will show the first four years of net service as a total and the date of com- 
pletion thereof, while service rendered after that date will be stated in detail 
as in the statement required for the first four-year period. Upon the comple- 
tion of twelve years of net service, the form required in (h) will be used, 
stating the date of completion of the eight-year term of net service and showing, 
in detail, all service performed in the four-year period last completed. This 
Same procedure will be followed on sixteen years and after, stating always the 
date and total net service performed, when pay was last changed upon the 
completion of a four-year period, and showing all service in the four-year 
period just completed in detail in the same manner required after the first 
four years of service. It is essential under this method that each statement of 
service be correct in every particular, since an error in any statement will 
affect the accuracy of all subsequent statements. In particular is it neces- 
sary that all “time not served” be stated and deducted from the total service, 
such as: 

(1) Absence over leave or without leave; 

(2) Time on sick list due to misconduct ; 

(3) Inactive service as a member of the Naval Reserve Force; 

(4) While on furlough without pay ; 

(5) While serving as an officer in the Naval Reserve Force; 

(6) While serving as a temporary officer in the Navy. 

If the data at hand is not sufficient to permit an accurate statement of 
service to be prepared, the requisite information should be requested of the 
Bureau of Navigation. 

(j) Transfer pay accounts for men with four years or more of net service 
will show date of completion of last four years of net service and total net 
service on that date, viz: 

(4) 10/12/24 
or 
(8) 11/15/23. 

(k) Notation of previous service is not required on the transfer pay accounts 
of men with less than four years of net service. The transfer pay accounts of 
men receiving “saved pay” will show dates of enlistment, discharge, ete., in 
the manner employed prior to the act of 10 June, 1922. When these men take 
pay under the new pay bill, the rate of pay credited will be substantiated by 
a statement of service which will show in detail all service from first entry to 
the date of completion of the last four years of net service for which credit is 
given, stating dates of all enlistments, extensions of enlistments and discharges 
and specifying all time which may not be counted as “ time served” as defined 
in paragraph 3 (e). The service performed after the date of completion of 
the last four-year period of net service will not be shown. After such a state- 
ment has been filed with the accounts, notation on transfer pay accounts will 
conform to the requirements of subparagraph (j). 

(1) The order to open the pay account of a man with four years net service 
or more upon reenlistment will state (in addition to the information relative 
last enlistment necessary to substantiate credit of enlistment allowance) the 
date of completion of the last four-year period of net service for which credit 
was given in prior enlistment, and the number of net years served to that date. 
Service subsequent to the date of completion of such last four-year period will 
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not be stated until such time as a total of four years of net time shall have 
elapsed from the date of completion of last four-year period, when the account 
will be adjusted in the usual manner. The order of the commanding officer 
to open the pay accounts of men with less than four years net service on 
reenlistment will contain only such notation of previous service as is necessary 
to substantiate credit of enlistment allowance. 

(m) In entering the dates of absence over leave or without leave, the date 
of departure is a day of absence, and the date of return is a date of duty. For 
time on sick list due to misconduct, however, the date following date of admis- 
sion to sick list should be used as the initial date of deductible time, while the 
date of discharge to duty is the date of termination of time not served. In- 
clusive dates should be shown in all cases. The actual years, months, and 
days elapsed should be ascertained, as follows: 

(A) 15 Jan., 1922, to 22 Feb., 1924: 2 years (15 Jan., 1922, to 14 Jan., 
1924), 1 month (15 Jan., 1924, to 14 Feb., 1924), and 8 days (15 Feb., 
1924, to 22 Feb., 1924). 

(B) 15 June to 22 July: 1 month (15 June to 14 July), and 8 days (15 
July to 22 July). 

(C) 15 Jan. to 4 Feb.: 21 days (15 Jan. to 31 Jan.—17 days plus 1 
Feb. to 4 Feb.—4 days). 

(D) 15 June to 4 July—20 days (15 June to 30 June—16 days plus 
1 July to 4 July—4 days). 

(E) 25 Feb. to 4 Mar. (not leap year) 8 days (25 Feb. to 28 Feb.— 
4 days plus 1 Mar. to 4 Mar.—4 days). 

(F) 25 Feb. to 4 Mar. (leap year) 9 days (25 Feb. to 29 Feb.— 5 days 
plus 1 Mar. to 4 Mar.—4 days). 

In adding or subtracting elapsed time after it has been ascertained from 
inclusive dates as prescribed above, 30 days will be used as 1 month, and 12 
months to one year; viz: 


1 month 8 days plus 26 days____._.__._________ 2 months 4 days. 
a ocempeminnpempeeinanes 12 days. 

In order that this proposed change may more clearly accord with 
current decisions of this office it is suggested that in each of the 
five places where the six classes of time deductible in computing 
service for longevity purposes are set out the following be substi- 
tuted therefor: 


Absence without leave (including over leave, desertion, and imprisonment 
while in civil arrest resulting in sentence and while serving said sentence). 

Sickness, disease, or injury resulting from his own intemperate use of drugs 
or alcoholic liquors or other misconduct. 

Nonperformance of duty because imprisoned both while in arrest resulting in 
court-martial sentence and while serving said sentence. 

Furlough without pay. 

Service as a temporary officer in the Navy. 

Inactive service as a member of the Naval Reserve Force. 

Training service as a member of the Naval Reserve Force. 

Service as an officer in the Naval Reserve Force. 


It is further suggested that the word “ misconduct” as it appears 
jn the various specimens be omitted, and, in lieu of the deductible 
items of service for longevity purposes as now appearing therein, 
there be substituted in each specimen the eight classes as above set 
out with space for the making of an entry opposite each showing 
whether or not a deduction is made for the purpose, thus aiding in 
accuracy by the avoidance of an inadvertent omission to fill in 
a statement as to deduction to be made for any one of said classes. 

An appropriate abbreviation could be adopted for any one of the 
eight classes if thought helpful, preceded by a statement in the in- 
struction that as thus used it represented that particular class. 
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It is also suggested for harmonizing purposes that for the last 
sentence, paragraph 3e, page B3, revised instructions of September 
21, 1923, there be substituted the eight deductible causes herein set 
forth. 

Attention is invited to what apparently are errors in computation 
in first “ Specimen C,” in the statement of “4” days opposite “ mis- 
conduct” in lieu of 5—1920 being a leap year—and of “5-9” in lieu 
of “4-9” opposite inactive service, the correction of which would 
necessitate changing certain other computations in said specimen to 
agree therewith. 

It will be understood that the proposed instructions relate only 
to payment made in conformity therewith, and that nothing therein 
precludes this office from inquiring into the details of the service of 
an enlisted man to whom longevity increase of pay is paid in any case 
in which it may deem such action proper. 

Otherwise than as above indicated no reason is now apparent why 
the proposed change may not be promulgated. 


VETERANS’ BUREAU—CONVERTED INSURANCE—ASSIGNMENT 
BY ADMINISTRATOR. 


Where the designated beneficiary under a converted war risk insurance policy 
does not survive the insured, the installments of such insurance thereupon 
becoming payable to an administrator c. t. a., and such administrator, in 
closing up the estate and with the approval of the court, assigned the 
unpaid installments of such insurance to a brother designated by the court 
as the sole heir at law of the insured, a brother being within the permitted 
class of beneficiaries, payment of the remaining installments to the brother 
is authorized. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 13, 1924: 


I have your letter of December 10, 1923, in which you state a case 
as follows: 


John Channing converted, as of June 1, 1919, $4,000 of his term insurance 
into two policies, one for $2,000, K-17651, a thirty-year endowment policy, and 
$2,000 into an ordinary life policy, K-17650. In both of his policies his father, 
Giovanni Eugene Channing, was named beneficiary. The father died on June 
23, 1921, and the insured died testate, a resident of California, on December 23, 
1921. The insured’s will was probated in the Superior Court of the State of 
California in and for the County of San Francisco, on the 24th day of Janu- 
ary, 1922, on which date Henry D. Oliphant was appointed administrator of the 
will annexed. The administrator elected that said insurance should be paid in 
thirty-six equal monthly installments, his election was approved by the said 
Superior Court, an awarc of the insurance was made in favor of the said 
administrator, the proper papers, including a copy of the letters of administra- 
tion, were forwarded to your office on June 30, 1922, and payments have been 
made to the said administrator. 


You further state that: 


It now appears that on December 20, 1922, the said Superior Court entered 
the following order: 


“In accordance with the decree this day entered in this cause, the sums of 
money remaining due to the estate of said John Channing, deceased, from the 
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United States Veterans’ Bureau, War Risk Insurance, on policies K-17650 
and K-17651, converted insurance, are distributed to George Thacher Chan- 
ning, brother of John Channing, deceased, and his sole surviving heir at law; 


and said Veterans’ Bureau is hereby authorized and directed to pay said sums 
so remaining due to said George Thacher Channing.” 


It appears that said order was not satisfactory to your bureau and 
it was requested that the administrator assign to George Thacher 
Channing the remaining installments of insurance payable to him 
and that said assignment be approved by the court, all of which was 
done in due form and the assignment approved in open court on the 
11th day of September, 1923. Upon this statement of facts my opin- 
ion is requested as to whether your bureau may lawfully pay the re- 
maining installments of insurance to George Thacher Channing. 

Section 28 of the war risk insurance act of June 25, 1918, 40 
Stat., 609, as amended by section 6 of the act approved December 24, 
1919, 41 Stat., 372, is as follows: 

That the allotments and family allowances, compensation and insurance 
payable under Articles II, III, and IV, respectively, shall not be assignable; 
shall not be subject to the claims of creditors of any person to whom an award 
is made under Articles II, III, and IV and shall be exempt from all taxation: 
Provided, That such allotments and family allowances, compensation, and in- 
surance shall be subject to any claims which the United States may have under 
Articles II, III, and IV against the person on whose account the allotments 
and family allowances, compensation, or insurance is payable. 

That the provisions of section 28 of the War Risk Insurance Act shall not 
be construed to prohibit the assignment by any person to whom converted in- 


surance shall be payable under /rticle 1V of such Act of his interest in such 
insurance to any other member of the permitted class of beneficiaries. 


Section 16 of the act of December 24, 1919, provides, with respect 
to converted insurance, that “if the designated beneficiary does not 
survive the insured, then there shall be paid to the estate of the in- 
sured the remaining unpaid monthly installments.” In view of this 
provision, the administrator of the estate of the insured in this case 
would appear to be a “ person to whom converted insurance ” was 
payable under the law, and therefore he was clearly authorized, 
under the provisions of section 16 of the act of December 24, 1919, 
to make an assignment “ of his interest in such insurance to any other 
member of the permitted class of beneficiaries.” The person to whom 
the assignment was made in this case, George Thacher Channing, 
brother of the insured, is a “ member of the permitted class of bene- 
ficiaries,” and the administrator’s assignment was properly approved 
by the court. You are advised, therefore, that payment to the as- 
signee, the said George Thacher Channing, of the remaining unpaid 
monthly installments of the converted insurance is authorized. 

The decision of November 11, 1922, in the case of John Treffler, 
referred to in your submission, relates only to cases in which the 
court has ordered final distribution to a residuary distributee, closed 
the estate, and discharged the executor or administrator. 
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POST OFFICE DEPARTMENT—SPECIAL CLERKS. 


Promotion of postal clerks to the two grades of special clerks, provided for by 
the act of June 5, 1920, 41 Stat., 1049, is not a vested right, as is the case of 
promotions in the five regular grades, but is entirely dependent upon 
selection. Such promotions may not, therefore, be made retroactively 
effective. 


Comptroller General McCarl to the Postmaster General, February 13, 1924: 


I have your letter dated January 4, 1924, as follows: 


The act, approved June 5, 1920, to reclassify postmasters and employees of 
the Postal Service and readjust their salaries and compensation on an equitable 
basis, provides for two grades of special clerks: First grade, salary $1,900 per 
annum; second grade, salary $2,000 per annum. 

In allotting special clerks under this provision of law, it is the policy of the 
department to allow special clerks in the ratio of one special clerk in five 
clerks at offices where the postal revenue is $10,000,000 or more; one in six 
at offices where the revenue is from $4,000,000 to $10,000,000; one in 
seven where the revenue is $1,000,000 to $4,000,000; one in eight where the 
revenue is $500,000 to $1,000,000 ; and below $500,000, one in ten. Special clerks 
are not allowed at offices having less than 10 clerical employees. 

It is the policy of the department, also, to apportion the special clerk allot- 
ments, 75 per cent to clerks engaged on distribution, and 25 per cent on non- 
distribution work, and to fill the positions by promotion of clerks in the fifth 
grade, or $1,800, to the first grade special clerk at $1,900, and to promote from 
the first grade special clerk to the second grade special clerk, after one yeur’s 
satisfactory service in the first grade. 

On November 3, 1923, the postmaster of Chicago, IIL, submitted recom- 
mendations for the promotion of 85 clerks in his office of the fifth, or highest 
grade, to first grade special clerkships at $1,900 per annum, effective July 1, 
1923, all of these clerks holding assignments and possessing the requisite effi- 
ciency ratings that would render them eligible to such promotion. The post- 
master, in submitting these recommendations, stated that it had been his 
intention to submit them earlier, but through pressure of other official mat- 
ters, they had been delayed. On July 1, 1923, there were to the credit of the 
post office of Chicago, Ill, more than 85 special clerkships unfilled. 

In view of the fact that the nominations made by the postmaster were dated 
November 3, 1923, or three days subsequent to the close of the quarter in which 
they would have become effective, this department is not certain that they 
may be lawfully approved of the retroactive date of July 1, 1923, and the 
question, therefore, is submitted to you for an opinion whether such action 
may lawfully be taken by the department, and the employees so promoted paid 
at the advanced rate of $1,900 per annum from J uly 1, 1923. 


The act of June 5, 1920, 41 Stat:, i049, in so far as controlling 
this case, is as follows: 


That clerks in first and second-class post offices and letter carriers in the 
City Delivery Service shall be divided into five grades as follows: First grade— 
salary, $1,400; second grade—salary, $1,500; third grade—salary, $1,600; 
fourth grade—salary, $1,700; fifth grade—salary, $1,800 * * * And pro- 
vided further, That clerks in first and second class post offices and letter car- 
riers in the City Delivery Service shall be promoted successively after one 
year’s satisfactory service in each grade to the next higher grade until they 
reach the fifth grade. All promotions shall be made at the beginning of the 
quarter following one year’s satisfactory service in the grade: And provided 
further, That there shall be two grades of special clerks as follows: First 
erade—salary, $1,900; second grade—salary, $2,000: * * * 


The quoted proviso that clerks “shall be promoted” after one 
year’s satisfactory service in each grade to the next higher grade is 
specifically limited to the five numbered grades, the creation of which 
appears in the statute preceding the proviso. For these clerks there 
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is a vested statutory right to promotion when the required period of 
satisfactory service has been completed, not dependent upon selec- 
tion, which can not be defeated by any delay or miscalculation on 
the part of the officers or employees whose duty it is to ascertain the 
date on which the promotion becomes effective under the law. 27 
Comp. Dec., 1068; 1 Comp. Gen., 355. 

This is not true, however, of the two grades of special clerks, the 
creation of which appears in the statute following the proviso as to 
promotion. The word “special” contemplates administrative selec- 
tion and determination of the relative merits or qualifications of 
different employees for these two grades. Accordingly, promotion 
to either of the special grades is not automatic as between the first 
five grades, but is dependent entirely on selection, and there is noth- 
ing mandatory in the statute as to the time of selection for, and 
promotion to, the special grades. 

The general administrative policy as above quoted which you have 
adopted concerning the time of selection and promotion, analogous 
to the first five grades, does not have the effect of giving the clerks a 
vested right to promotion to the special grades after one year’s satis- 
factory service in a lower grade. Promotion to the special grades 
is authorized prospectively only. See 26 Comp. Dec., 432; 24 id., 582. 

Your question is answered in the negative. 


ARMY PAY—CHECKAGE FOR POST-EXCHANGE DEBTS. 


The maximum of “one-third of his monthly pay” fixed by the regulations 
of the War Department as the amount of credit to which an enlisted man 
may be entitled in any one month at the Army post exchange is measured 
by the amount of pay the enlisted man would be entitled to for a full 
month according to his grade and length of service, although he may have 
actually served only a portion of the month. 


When a deserter is shown to be justly indebted to a post exchange, a stoppaze 
not to exceed the amount of «redit authorized in the regulations governing 
the nost exchange may be lawfully made in favor of the post exchange. 


Decision by Comptroller General McCarl, February 13, 1924: 


James L. Keasler, 1st lieut., 17th Infantry, Exchange Officer, Fort 
Omaha, Nebr., requested October 8, 1923, a review of settlement No. 
M-8672-W, dated September 27, 1923, by which was disallowed the 
sum of $6.09 claimed to be due the post exchange for credit extended 
to Joseph H. Hayes, private, first class, specialist, 5th class, Com- 
pany H, 17th Infantry. 

Private Hayes deserted the service August 15, 1922. He was paid 
to include July 31, 1922, and there was due him pay, August 1 to 14, 
$16.80, and clothing, $41.49; total, $58.29; there was due the United 
States for company fund, Company H. $0.65 and for quartermaster 
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property, $4.24. Credit in the sum of $12 had been allowed him by 
the post exchange at Fort Omaha for the month of August, 1922. The 
sum of $5.91 was allowed in the settlement of September 27, 1923, 
and the balance of $6.09 disallowed as being in excess of the amount 
of credit which the soldier was entitled to receive for the period 
August 1 to 14, 1922, inclusive. 

Paragraph 15, page 22 of Special Regulations No. 59, War De- 
partment, September 24, 1917, governing post exchange operations, 
provides as follows: 


Sales on credit—When the commanding officer and council are agreed that 
it is to the true interest of the command, the former may authorize a credit 
at the exchange to any soldier in good standing to an amount not exceeding 
in any month one-third of his monthly pay. 


Pay is a fixed and direct amount given by law to persons in the 


military service in consideration of and as compensation for their 
personal services. 16 Ct. Cls., 496. Under section 9, act of June 
10, 1922, 42 Stat., 629, the soldier’s monthly pay at time of desertion 
was as follows: Base pay of sixth grade, private, first class of less 
than four years’ service, $30; pay for rating as specialist, fifth class, 
$6, total $36. 

When a deserter is shown to be justly indebted to a post exchange, 
a stoppage not to exceed the amount of credit authorized in the 
regulations governing the post exchange may be lawfully made in 
favor of the post exchange, 21 Comp. Dec., 116. 

The restriction which the regulations place upon the post ex- 
change extension of credit to an enlisted man whose term of en- 
listment is not due to expire during the month in which credit is 
extended, is that it shall not exceed in any month one-third of the 
man’s monthly pay. The term “monthly pay” as used in the regu- 
lations is not regarded as meaning the amount of pay which has 
actually accrued to an enlisted man during a month, but that 
amount which the statutes provide an enlisted man shall receive per 
month according to his grade, length of service, and rating. The 
credit of $12 which the post exchange extended Private Hayes being 
one-third of his monthly pay of $36, was within the provisions of 
the regulations. 

Upon review of the settlement and it appearing that after pay- 
ment of preferred stoppages a sufficient sum remains available for 
payment in full of the post exchange claim not in excess of credit 
allowed by the regulations, the sum of $6.09 is certified due the post 
exchange officer, Fort Omaha, Nebr. Treasury check No. 43554, 
dated October 3, 1923, in the sum of $5.91 is returned herewith. 
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ARMY PAY—CHECKAGE FOR DAMAGES TO PRIVATE PROPERTY— 
COURT-MARTIAL FORFEITURES. 


The stoppage of the pay of an enlisted man of the Army for damages to private 
property, ordered under the 105th Article of War, 41 Stat., 808, segregates 
the amount so stopped, and it is not affected by a subsequent court-martial 
sentence forfeiting all pay due or to become due. 


Decision by Comptroller General McCarl, February 14, 1924: 


The F. T. Kuehne Flavoring Extract Co. requested review of 
settlement No. M-18090, dated October 4, 1923, by which was dis- 
allowed its claim for damages to an automobile owned by it resulting 
from a collision with an Army automobile driven by an enlisted 
man, in St. Louis, Mo., September 9, 1921, and amounting to $17.55. 
The disallowance was of payment under the act of March 2, 1923, 
42 Stat., 1386, appropriating funds for the payment of claims of 
not to exceed $500 for damages to and loss of private property 
incident to the training, practice, operation, or maintenance of the 
Army, as recommended by the War Department, as the circumstances 
of this claim did not bring it within that law. 

The Army car—a Cadillac—was assigned for the use of the com- 
manding officer at Jefferson Barracks, Col. John H. Parker, who 
states he used the car in his official capacity on the evening of Septem- 
ber 9 to attend a meeting or banquet of the “Society of 40 and 8,” 
a veterans’ organization. Colonel Parker states that on arrival at 
the Warwick Hotel at 6.50 p. m. he instructed the driver, Private Ash, 
to park on Locust Street and await him there, and that at 10.10 p. m., 
when he left the meeting, he found the car with Private Ash await- 
ing him at the place designated. In the meantime, between 7.30 
and 8 p. m., the collision resulting in the damage here in question 
occurred at Delmar Boulevard and Vanderventer Avenue. Although 
Private Ash denied driving the car from the place at which Colonel 
Parker had directed him to remain, a board of officers appointed 
to investigate the matter found that the collision was between the 
Army Cadillac car driven by Private Ash and claimant’s car, and 
that Private Ash was responsible for the collision. 

Colonel Parker, as commanding officer, approved this finding and 
by letter dated November 12, 1921, informed claimant: 


* * * JT have approved the findings of the board. * * * 

The cost of the accident will be charged to Private Ashe and deducted from 
his account by the finance officer who will send a check to you in due course to 
pay the expense claimed by you. 


The check was never sent, as promised, the reason therefor appar- 
ently being that Private Ash was tried by a general court-martial 
November 10, 1921, for disobedience of the order given him by Colo- 
nel Parker, for driving the car in a reckless manner causing the col- 
lision, and for making a false statement in connection with the in- 
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vestigation. He was found guilty, sentenced, adjudged December 20, 
1921, to be dishonorably discharged, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for nine 
months. The sentence was approved by the reviewing authority and 
promulgated in General Court Martial! Order No. 23, Headquarters 
Seventh Corps Area, Fort Crook, Nebr., January 16, 1922. 

The disallowance was because the damage was not “ incident to the 
training, practice, operation, or maintenance of the Army,” within 
the meaning of the act of March 2, 1923, 42 Stat., 1386, but resulted 
from the unauthorized use of Army equipment and in disobedience 
of orders. ‘The foregoing recital of facts indicates the correctness of 
the holding, but that holding does not pass on the right of claimant 
to reimbursement under any other applicable statute. 

The first paragraph of the 105th article of war, 41 Stat., 808, pro- 
vides: 

INJURIES TO PROPERTY—REDRESS OF.—Whenever complaint is made to any 
commanding officer that damage has been don to the property of any person or 
that his property has been wrongfully taken by persons subject to military law 
such complaint shall be investigated by a board consisting of any number of 
officers from one to three, which board shall be convened by the commamling 
officer and shall have, for the purpose of such investigation, power to summon 
witnesses and examine them upon oath or affirmation, to receive depositions 
or other documentary evidence, and to assess the damages sustained against 
the responsible parties. The assessment of damages made by such board shall 
be subject to the approval of the commanding officer, and in the amount ap- 
proved by him shall be stopped against the pay of the offenders. And the order 
of such commanding officer directing stoppages herein authorized shall be con- 


clusive on any disbursing officer for the payment by him to the injured parties 
of the stoppages so ordered. 


The action taken by the commanding officer with a view to ascer- 
taining the damage and fixing the responsibility therefor was under 
this provision of law, and his approval of the findings of the board 
and advice to claimant that the amount of the damages would be 
stopped from Private Ash’s pay and sent to claimant by the finance 
officer was with a view to applying to this case the remedy afforded 
injured civilians by the 105th article of war. The administrative 
view apparently was that the subsequent conviction of Private Ash 
and the forfeiture of all pay due or to become due returned to the 
Treasury the fund from which the statute directed the damage should 
be paid, and defeated the remedy provided by law. 

The provision is that the findings of the board “ shall be subject 
to the approval of the commanding officer, and in the amount ap- 
proved by him shall be stopped against the pay of the offenders.” 
The segregation of so much of the man’s pay, less debts due the 
United States and its agencies, as is necessary to liquidate the in- 
debtedness is definitely made by this action of the board and the com- 
manding officer. If, therefore, a subsequent court-martial can for- 
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feit this amount the remedy provided by the statute is of no effect, 
for in most cases the action causing the damage is also an offense 
under military law, and if the offender is known the pay allotted by 
the law for the payment of damage will be forfeited by a court-mar- 
tial sentence of forfeiture of pay unless the disbursing officer has 
paid the claim before sentence. At best the law is not a complete 
remedy, and such a construction would make it for practical pur- 
poses ineffective. And such has not been the construction of the 
War Department; for example, Dig. Op. J. A. G., Army, 1912, p. 
132, where it is said: 

The stoppage contemplated is quite distinct from a punishment by fine, and 
it can not affect the question of the summary reparation authorized by the 
article that the offender or offenders may have already been tried for the 
offense and sentenced to forfeiture of pay. In such a case, indeed, the for- 
feiture, as to its execution, would properly take precedence of the stoppage. 


On the other hand, where the stoppage is first duly ordered under the article, 
it has precedence over a forfeiture subsequently adjudged for the offense. 


See also Winthrop, Mil. Law, 660; Dig. Op. J. A. G., 1912, pp. 
367 and 622. 

The stoppage in this case was ordered by the commanding officer, 
or should have been, between November 8, 1921, date of report of 
the board, and November 12, 1921, date of letter to claimant advis- 
ing him that the report had been approved. The court-martial 
sentence became effective January 16, 1922, date of approval and 
promulgation. Private Ash was last paid to October 31, 1921; his 
account as of January 15, 1922, would be as follows: 

Credit : 





Pay, November 1, 1921, to January 15, 1922, 24 months @ $30_-___ $75. 00 
Debits: 
OE IN hk hd ih  iimemnitionmes $23. 62 
ee a ee MOD ceceshbchten nga hts erie cabtonthitn abies 10, 00 
I cadena estes inanen 1. 50 
Det. Funds, Q. M. Corps, Jeff. Bks., Mo_........._....... 40 35.52 
IN ici Reta chaadins arias Gn apnnimiaceehcelnade aetidneisonneininsaninbntdbiaiingy $39. 48 


This amount was transferred to the Soldiers’ Home, pursuant to 
the provisions of section 4818, Revised Statutes. As has been shown 
$17.55 was obligated by the action under the 105th article of war, 
and was therefore improperly transferred to the Soldiers’ Home. 
That amount will accordingly be deducted from the next transfer 
settlement and restored to the appropriation “ Pay, etc., of the Army, 
1922.” 

Claimant is entitled to the amount obligated by proceedings under 
the 105th article of war prior to the court-martial sentence; on re- 
view the settlement is modified and $17.55 is certified due claimant 
for payment under “ Pay, etc., of the Army, 1922.” 
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HOLDING TWO POSITIONS—MEMBER OF OFFICERS’ RESERVE 
CORPS ON ACTIVE DUTY AS CONTRACT SURGEON. 


A member of the Officers’ Reserve Corps, Medical Department, on active duty, 
is an officer of the Medical Department of the Army and while so serving 
he can not be regarded as also holding the office or position of contract 
surgeon in said department as the two offices or positions are incompatible 
with each other. 


Decision by Comptroller General McCarl, February 15, 1924: 


J. B. Schreiter applied October 13, 1923, for a review of setile- 
ment No. M-1294 of October 8, 1923, disallowing his claim for $46.67 
as pay as a contract surgeon for the period from July 18 to August 
1, 1922, during which period he was on active duty as a major, 
Medical Department, Officers’ Reserve Corps, at Camp Custer. 

Section 18 of the act of February 2, 1901, 31 Stat., 752, provides: 


That in emergencies, the Surgeon-General of the Army, with the approval of 
the Secretary of War, may appoint as many contract surgeons as may be 


necessary, at a compensation not to exceed one hundred and fifty dollars per 
month. 


The contract surgeons engaged under authority of this law are 
of two classes, those engaged under a general contract and those 
engaged under a special contract. The general contract obligates 
the contract surgeon engaged thereunder to take station and change 
station as ordered and to give his entire time to the public service, 
whereas the special contract requires service only at the station desig- 
nated therein and does not require the contract surgeon engaged 
thereunder to give up his private practice unless necessary in the per- 
formance of his public duties. Contract surgeons serving under a 
general contract are usually referred to as “serving full time” 
and those serving under a special contract as “serving part time.” 
The distinction between the two classes is recognized in the statutes 
which specifically prescribe the pay and allowances of the contract 
surgeons “ serving full time.” See act of May 18, 1920, 41 Stat., 602, 
and act of June 10, 1922, 42 Stat., 627. 

The contract under which Doctor Schreiter’s claim is made is a 
special contract entered into July 27, 1921, requiring him “to per- 
form the duties of a medical officer, agreeably to Army Regulations, 
at Savanna Proving Ground, Savanna, IIl.,” with compensation at 
the rate of $100 per month. 

The question whether his status under this special contract was 
that of a contractor or employee need not be determined at this time. 
If his status is to be regarded as that of a contractor he is not en- 
titled to the pay claimed for the reason that he did not “ perform 
the duties of a medical officer, agreeably to Army Regulations, at 
Savanna Proving Ground” during the period for which the pay is 
claimed. If his status at Savanna Proving Ground was not that of 
a contractor then the payment to him of the compensation claimed 

8779°—24—_35 
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in addition to the pay and allowances received by him as a major 
on active duty for the period in question would be in direct con- 
travention of the provisions of section 2 of the act of July 31, 1894, 
28 Stat., 205, and section 6 of the act of May 10, 1916, as amended 
by the act of August 29, 1916, 39 Stat., 582, unless his status at 
Savanna Proving Ground may be regarded as that of an officer or 
employee of the United States within the meaning of the provision 
in the act of May 12, 1917, 40 Stat., 72, which reads: 


That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be en- 
titled to leave of absence from their respective duties, without loss of pay, 
time, or efficiency rating, on all days during which they shall be ordered to 
duty with troops or at field exercises, or for instruction, for periods not to 
exceed fifteen days in any one calendar year. 


The reference in this law to loss of “time, or efficiency rating” 
indicates that it was intended to apply only to officers or employees 
in the civil service of the United States or of the District of Colum- 
bia, that is to say, to officers or employees entitled to annual leave 
and for whom efficiency ratings are authorized, and it would seem 
to be clear that a contract surgeon, whether for part time or full 
time, could not be so regarded for the reason that he is in the mili- 
tary service as a part of the Medical Department of the Army. See 
section 10, act of June 3, 1916, 39 Stat., 171; 26 Comp. Dec., 960; 
27 id., 448; 1 Comp. Gen., 486. 

A member of the Officers’ Reserve Corps, Medical Department, on 
active duty is an officer of the Medical Department of the Army and 
while so serving he can not be regarded as also holding the office 
or position of contract surgeon in said department for the reason 
that the two offices or positions are incompatible with each other. 

Upon a review of the matter the settlement of October 8, 1923, is 
sustained. 


SCHEDULE “C” FUND—ALASKA DISTRICT COURTS—TRAVEL. 
ING EXPENSES. 


The compensation and traveling expenses of an interpreter employed by the 
judge of district court at Seward, Alaska, are incidental expenses of the 
court and properly payable from the funds collected by the court under 
the act of March 3, 1909, 35 Stat. 840, known as “Schedule C fund,” 
and being so payable the rate or base for the computation is a matter 
over which the accounting officers have no jurisdiction, it being within 
the discretion of the judge to fix such amounts as he may deem proper, 
in the absence of regulations by the Attorney General covering such items. 


Decision by Comptroller General McCarl, February 15, 1924: 


In connection with the settlement of the accounts of W. N. Cuddy, 
clerk of the United States District Court, third division, District 
of Alaska, covering fourth quarter, 1922, there is for consideration 
an item of $54 paid from the Schedule C fund on voucher No. 72, 
to A. F. Demidoff, interpreter, representing traveling expenses be- 
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tween his home, Kodiak, Alaska, and place where the district court 
convened, Seward, Alaska, and return, based upon mileage at 15 
cents per mile for 360 miles. 

The rate and basis for the computation were fixed by the judge 
of the district court, who also fixed the rate of compensation at $10 
per day for 24 days, ordering payment by the clerk from the 
Schedule C fund, authorized under a provision | in the act of March 
3, 1909, 35 Stat., 840, as follows: 


He shall also collect and receive all moneys arising from the fees of his 
office, from licenses, fines, forfeitures, judgments, or on any other account 
authorized by law to be paid to or collected by him, and shall apply the same, 
except the money derived from licenses, to the incidental expenses of the 
proper division of the district court and the allowance thereof as directed in 
written orders, duly made and signed by the judge, and shall account for the 
same in detail, and for any balances on account thereof, under oath, quarterly, 
or more frequently if required, to the court, the Attorney-General, and the 
Secretary of the Treasury: * * 


See also acts of June 6, 1900, 31 Stat., 324, and May 17, 1884, 23 
Stat., 25. 

The Comptroller General of the United States is successor to the 
“Secretary of the Treasury” in so far as the statutory accounting 
requirements of this fund are concerned. 

In the “ Instructions to United States Judges, Marshals, Attorneys, 
Clerks, and Commissioners for the District of Alaska” promulgated 
by the Attorney General under authority of the acts of June 6, 1900, 
and March 3, 1909, supra, the fund in question has been designated 

s “Fund C” known as “Schedule C fund” and entitled “ Funds 
available for court expenses.” See paragraphs 1314 to 1323, inclusive. 

It has been held that the direction or order of the judge for the 
payment of an incidental expense of the court from this Schedule 
C fund is conclusive upon the accounting officers if the expense so 
directed to be paid is in fact an incidental expense, 5 Comp. Dec., 
$28; that a clerk is entitled to credit in his accounts for such pay- 
ments as were directed to be paid by the judge from Schedule C fund, 
the clerk having no discretion, 23 Comp. Dec., 15; and that the 
law places the responsibility for the disbursing of these funds for 
proper and legitimate expenses upon the judge and he is answerable 
for his conduct in office to the appointive power and not to the 
accounting officer, 74 MS. Comp. Dec., 163. 

Otherwise stated, if the expense incurred does not come within 
the term “ incidental expenses of the proper division of the district 
court” the order of the judge is no protection to the clerk, nor 
conclusive upon the accounting officers, but if the expense incurred 
does properly come within the terms of the statutes, and is not in 
contravention of other applicable statutes, the fixing of the rate and 
basis of computation of the expense is within the discretion of 
the judge. 





526 DECISIONS OF THE COMPTROLLER GENERAL, 


The compensation and expenses of interpreters in Alaska au- 
thorized to be employed by the judge in the district courts under 
the controlling statutes have never been fixed by statute. Section 
30 of the act of June 6, 1900, 31 Stat., 332, provides as follows: 


Sec. 30. In case the law requires or authorizes any services to be performed 
or any act to be done by any official or person within the District of Alaska, 
and provides no compensation therefor, the Attorney-General may prescribe 
and promulgate a schedule of such fees, mileage, or other compensation as 
shall be by him deemed proper for each division of the court, and such schedule 
shall have the force and effect of law; and the Attorney-General may from 
time to time amend such schedule and promulgate the same as amended, and 
the schedule as amended and promulgated shall also have the force and effect 
of law. 


In the instructions to marshals, etc., for Alaska, the Attorney 
General has fixed the compensation of interpreters and their traveling 
expenses on an actual expense basis, but has expressely excepted 
interpreters employed in district courts. See sections 1017 and 
1683. For district courts the following provision appears: 


1115. Expenses for necessary interpreters, for services of expert witnesses, 
for printing records and briefs, and other similar expenses, not otherwise 
specifically provided for, should be paid as far as practicable from funds in 
the hands of the clerk of the court, under “ Schedule C.” It will be proper 
for the district attorney to confer with the judge concerning the incurring of 
such expenses, as the fund mentioned is disbursed by the clerk of the court 
under the direction of the judge. 


Under the authority vested in him, The Attorney General having 
excluded interpreters employed in district courts in Alaska from the 
provisions fixing definite rates of compensation and traveling ex- 
penses, and directing payment of such expenses from the “ Schedule 
C fund” without fixing any definite rate, it may be concluded that an 
expenditure for compensation and traveling expenses of interpreters 
employed in the district courts is an “incidental expense of the 
proper division of the district court ” and that it is within the juris- 
diction and discretion of the judge to fix the rate and basis of such 
compensation and expenses. 

Accordingly, credit for the items in question should be allowed in 
the accounts of W. M. Cuddy. 


GRATUITIES—UNIFORMS—ENLISTED MEN OF NAVY. 


A reenlistment in the Regular Navy following a discharge from the Regular 
Navy to which transferred from the Naval Reserve Force, is not a “ first 
enlistment” in the Navy within the meaning of the law authorizing a 
clothing gratuity of not to exceed $100 upon first enlistment in the Navy. 


Decision by Comptroller General McCarl, February 18, 1924: 


Harold F. Drew, aviation machinist’s mate, 2d class, United States 
Navy, applied November 15, 1923, for review of settlement No. M- 
199962-N, dated October 15, 1923, wherein was disallowed his claim 
for $100 clothing bounty upon his enlistment in the Navy of August 
22, 1922. 
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It appears that Drew enrolled in the Naval Reserve Force June 6, 
1918, reported for active duty July 2, 1918; relieved from active duty 
December 11, 1918; recalled to active duty October 9, 1920, and on 
October 12, 1920, transferred to the Regular Navy; honorably dis- 
charged while on furlough without pay June 5, 1922; and reenlisted 
in the Regular Navy August 22, 1922. 

The transfer to the Regular Navy on October 12, 1920, was made 
under authority of the following provision of the act of July 11, 
1919, 41 Stat., 139: 

Enrolled men of the Naval Reserve Force and of the Marine Corps Reserve, 
other than commissioned and warrant officers, who have performed active duty 
during the war, may, upon their own application, be transferred to the regular 
Navy and Marine Corps, respectively, to serve the unexpired term of their 
enrollment in such rating or rank as they may be found qualified under such 
regulations as the Secretary of the Navy may prescribe: Provided, That men 
so transferred shall have at least one year to serve in the regular Navy or the 
Marine Corps before the expiration of their current enlistment: * * * 
Provided further, That enrolled men so transferred shall be entitled to and 
receive the same pay, rights, privileges, and allowances in all respects as now 
provided by existing law for men regularly discharged and reenlisted imme- 


diately upon expiration of their full four-year enlistment in the Regular Navy 
or Marine Corps. 


The act of July 1, 1922, 42 Stat., 786, making appropriations 
for the naval service for the fiscal year ending June 30, 1923, pro- 
vides on page 801: 


The clothing and small-stores fund shall be charged with the value of all 
issus of clothing and small stores made to enlisted men and apprentice sea- 
men required as outfits on first enlistment, not to exceed $100 each, * * *, 


The act of July 1, 1918, 40 Stat., 711, provided: 


That the uniform gratuity for the members, other than officers, of each 
class of the Naval Reserve Force shall be the same as that prescribed for 
enlisted men of the Navy, but in time of peace the Secretary of the Navy shal! 
prescribe the portion of the clothing gratuity to be issued to such members, 
other than officers of the Naval Reserve Force. 


The same act, on page 707, provided an increase in the maximum 
clothing bounty for enlisted men of the Navy on first enlistment 
from $60 to $100. 

For the purposes of increase in pay upon reenlistment following 
a discharge from the Regular Navy, where the Regular Navy 
status is acquired by transfer from the Naval Reserve Force un- 
der the act of July 11, 1919, 41 Stat., 1389, the term made up 
partly of active service in the Naval Reserve Force and partly of 
service in the Regular Navy by the transfer is the equivalent of an 
enlisted period, and for the purpose of the payment of the maxi- 
mum clothing bounty to the man thus transferred said combined 
service in the Reserve and Regular Navy should be treated as one 
term, 27 Comp. Dec., 695; 1 Comp. Gen., 195; 12 MS. Comp. Gen., 
2591, August 30, 1922; 27 Comp. Dec., 1038. 

The reenlistment of August 22, 1922, was therefore not a “ first 
enlistment” within the meaning of the law authorizing a clothing 
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bounty to enlisted men of the Navy on first enlistment, nor was the 
man entitled upon such reenlistment to be credited with the unused 
balance of the maximum amount of clothing bounty authorized 
for said prior term, and the $9.03 thus improperly credited was an 
overpayment. 1 Comp. Gen., 746. 

The settlement is sustained. 


SET-OFF—CLAIMS CERTIFIED TO CONGRESS. 


The fact that the amount due a claimant by settlement of the General Ac- 
counting Office has been certified to Congress for an appropriation does 
not preclude the use of the amount of the certified claim as a set-off against 
amounts found due the United States from such claimant 


Decision by Comptroller General McCarl, February 19, 1924: 


Under settlement No. M-8746-V, this office, dated September 28. 
1923, Charles Simonson was allowed $175.50 payment for dental 
treatment furnished William Lawrence Delaney and John Francis 
Manning as beneficiaries of the United States Veterans’ Bureau and 
charged to the appropriation “ Medical and hospital services, Veter- 
ans’ Bureau, certified claims, 1921.” The chargeable appropriation 
having lapsed, the settlement has been reported by the Secretary of 
the Treasury to Congress for an appropriation. 

In settlement W-257, accounts of William H. Holmes, disbursing 
clerk, United States Veterans’ Bureau, symbol 11006, for period sup- 
plemental to August 10, 1921, the amount of $175 was suspended as 
representing unlawful payments made to Charles Simonson for 
dental services, as follows: 


V-164040, p. 30. Suspended in part: M & H 1921, $175.00. Claimant, Charles 
Simonson. 
O. E. B. 2-C-6119. Thomas E. Daly. C—462858: 
Explanation requested as to charge of $55.00 for a lower lingua! bar plate; 
only $35.00 is allowed. Suspend $20.00. 
O. E. B. 2-C-6487. Ralph Basel. C-518630: 
Remarks same as above. Suspend $20.00. 
0. E. B. 2-8624. Wm. Henry Foley. C-274109: 
Explanation requested as to charge of $150.00 for a plate with gold base; 
only $15.00 is allowed for the usual plate. Suspend $135.00. 


The suspended items were amounts in excess of the charges fixed 
by regulation, Treasury Circular No. 165, dated November 4, 1919, 
the reduced amount allowed being that fixed by the regulation. No 
explanation having been made the amount of $175 is hereby disal- 
lowed and certified due the United States. 

Under the general authority to set off amounts due from the 
United States against amounts due to the United States from the 
same person, there will be set off against the amount found due 
claimant by the settlement of this office, the amount disallowed in 
the disbursing officer’s accounts and the disbursing officer’s accounts 
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credited to the extent thereof. See 21 Comp. Dec., 617; 1 Comp. 
Gen., 605; 26 MS. Comp. Gen., 1123. The fact that the amount 
found due by the settlement of this office has been certified to Con- 
gress for an appropriation does not preclude the use of the amount 
of the certified claim as a set-off. See 23 Comp. Dec., 259. 

Accordingly, the certificate of settlement M-8746-V has been 
amended authorizing payment, when an appropriation has been 
provided, as follows: 


50¢ in favor of Charles Simonson ; 

$175 in favor of the Treasurer of the United States for deposit to the credit 
of the appropriation “ Medical and Hospital Services, Bureau of War Risk 
Insurance, 1921,” to be carried to the surplus fund, and personal credit to 
Wm. H. Holmes, disbursing officer, symbol 11006. 


HONORABLE DISCHARGE GRATUITY—REENLISTMENT 
ALLOWANCE. 


An enlisted man of the Navy whose enlistment expired on June 30, 1922, and 
who agreed on that date to extend his enlistment, is entitled to the gra- 
tuity or allowance for reenlisting provided by the act in force on July 1, 
1922, the day the extension of enlistment became effective, i. e., the re- 
enlistment allowance provided by the act of June 10, 1922, 42 Stat., 630. 


Decision by Comptroller General McCarl, February 19, 1924: 


James Russell Hayward, A. C. M. M., United States Navy, applied 
December 14, 1923, for review of settlement No. M-215324—N, dated 
November 16, 1923, disallowing his claim for $249, the amount 
checked against his account during the period July 1 to August 9, 
1922, representing the difference between amount of honorable dis- 
charge or reenlistment gratuity credited on extension of enlistment 
June 30, 1922, under act of August 22, 1912, 37 Stat., 331, as amended 
by the act of July 12, 1921, 42 Stat., 139, and enlistment allowance 
under section 10 of the act of June 10, 1922, 42 Stat., 630. 

It appears that claimant enrolled as chief machinist’s mate (A) in 
the Naval Reserve Force July 1, 1918, for four years; was released 
from active duty March 4, 1919; was recalled to active duty and 
transferred to the Regular Navy March 4, 1920, under the act of 
July 11, 1919, 41 Stat., 139, to serve the unexpired term of his en- 
rollment; extended his enlistment June 30, 1922, for a period of four 
years from date of its expiration on June 30, 1922, that is, from July 
1, 1922, to June 30, 1926, inclusive. 

The act-of August 22, 1912, 37 Stat., 331, provides: 


That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed by 
the Secretary of the Navy with the approval of the President, be extended for 
a period of either one, two, three, or four full years from the date of expiration 
of the then existing four-year term of enlistment, and subsequent to said date 
such enlisted men as extend the term of enlistment as authorized in this sec- 
tion shall be entitled to and shall receive the same pay and allowances in all 
respects as though regularly discharged and reenlisted immediately upon ex- 
piration of their term of enlistment, * * * 


| 
| 
| 
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* * * “Tf any enlisted man or apprentice, being honorably discharged, 
shall reenlist for four years within four months thereafter, he shall, on pre- 
senting his honorable discharge or on accounting in a satisfactory manner for 
its loss, be entitled to a gratuity of four months’ pay equal in amount to that 
which he would have received if he had been employed in actual service: 
Provided, That any enlisted man in the Navy whose term of enlistment has 
been extended for an aggregate of four years shall, after the expiration of 
the preceding four-year term of enlistment upon which the extension is made 
and if otherwise entitled to an honorable discharge, be paid the gratuity above 
provided: * * %” 


Section 10 of the act of June 10, 1922, 42 Stat., 630, effective July 
1, 1922, provides: 


* * * Existing laws authorizing a reenlistment gratuity to enlisted men 
of the Navy and Coast Guard are hereby repealed, and an enlistment allow- 
ance equal to $50 multiplied by the number of years served in the enlistment 
period from which he has last been discharged, but not to exceed $200, shall 
be paid to every honorably discharged enlisted man of the first three grades 
who reenlists within a period of three months from the date of his dis- 
charge; * * * 


The claim was disallowed on the ground that as claimant’s ex- 
tension of enlistment became operative or began to run July 1, 1922, 
the day following the expiration of his last enlistment, and as the act 
of June 10, 1922, became effective July 1, 1922, his rights in the 
premises were governed by the last mentioned act. 

The claimant contends, however, that his rights under the exten- 
sion are governed by the law in effect on June 30, 1922, the date he 
agreed to extend his enlistment, and not by the law in effect on 
July 1, 1922, when the extension began to run. It will be observed 
that the law authorizes the extension of an enlistment from the 
date of expiration of the then existing term of enlistment, “and 
subsequent to said date such enlisted men as extend the term of 
enlistment as authorized in this section shall be entitled to and shall 
receive the same pay and allowances in all respects as though regu- 
larly discharged and reenlisted immediately upon expiration of 
their term of enlistment.” 

The law authorizing the reenlistment gratuity makes the right 
dependent upon reenlistment within four months after honorable 
discharge, and extends this right to the man who, instead of being 
honorably discharged and reenlisting immediately, extends his en- 
listment for an aggregate of four years, but according to the terms 
of the law the right does not accrue until after the expiration of 
the preceding term of enlistment upon which the extension is made. 
The clear purpose of the act is to place a man who extends a four- 
year term of enlistment for another four years in the same position 
as to the reenlistment gratuity as if he had been discharged upon 
the termination of the enlistment and had reenlisted for four years 
the next day, at which time the right accrues. 

Claimant is entitled under the extension of his enlistment to such 
pay and allowances as were provided by the law in effect when the 
right thereto accrues, and as such right accrued when the extension 
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became operative or began to run on July 1, 1922, he is entitled to 
the pay and allowances as provided by the law in effect on that 
date, namely, the said act of June 10, 1922. This act repealed the 
then existing laws authorizing a reenlistment gratuity and in lieu 
thereof provided for the payment of an enlistment allowance. 
Claimant is entitled therefore by reason of the said extension of his 
enlistment to the enlistment allowance authorized by the said act 
of June 10, 1922, but is not entitled to the reenlistment gratuity 
authorized by law in effect prior to July 1, 1922. See 1 Comp. Gen., 
489; 2 id., 258; 16 MS. Comp. Gen., 571, December 12, 1922. 
Upon review the settlement is sustained. 


WITNESS FEES. 


Witnesses attending court under a general subpoena to appear and testify are 
entitled to only one per diem for each day’s attendance, but if a separate 
subpoena is issued in each case, the defendants being different, the wit- 
nesses are entitled to a per diem for each case. 

Decision by Comptroller General McCarl, February 19, 1924: 

In connection with the settlement of the claims of H. R. Williams, 
J. H. Gouldy, and J. B. Angle, officers of the city police force of 
Chattanooga, Tenn., for fees as witnesses in attendance before Sam J. 
McAlester, United States Commissioner, in connection with violation 
of the National prohibition act, there is for consideration the ques- 
tion whether a person who attends as a witness in two or more cases 
on one day is entitled, under section 848, Revised Statutes, to per 
diem attendance fee for each case. 

It appears that H. R. Williams, J. H. Gouldy, and J. B. Angle 
appeared before the commissioner and testified on behalf of the 
Government in more than one cause, on the same date and for each 
separate case a per diem has been approved and ordered paid by the 
commissioner as follows: H. R. Williams, four per diems on April 
17 and two on April 18; J. H. Gouldy and J. B. Angle, two per 
diems November 24, 1922, and two on April 17, 1923. 

Section 848, Revised Statutes, provides as follows: 


Sec. 848. For each day’s attendance in court, or before any officer pursuant 
to law, one dollar and fifty cents, and five cents a mile for going from his place 
of residence to the place of trial or hearing, and five cents a mile for returning. 
When a witness is subpoenaed in more than one cause between the same 
parties, at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance. Both shall be taxed in the case first disposed 
of, after which the per diem attendance fee alone shall be taxed in the other 
cases in the order in which they are disposed of. 


In the case of Archer v. Hartford Ins. Co., 31 Fed. Rep., 660, the 


court in construing the above section held that if a witness be sub- 


poenaed in two or more cases, the parties being different, to attend 
therein before the court, and testify orally, or before any officer 


i 
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pursuant to law, to give his deposition and does so attend, he is 
entitled to the witness fees prescribed by section 848 of the Revised 
Statutes. See 14 Comp. Dec., 378; 24 id., 84. 

If the attendance is under a general subpoena to appear and 
testify, only one per diem for each day’s attendance is authorized ; 
but if there was a separate subpoena for each case, the defendants 
being different, the per diem is authorized for each case. See 14 
Comp. Dec., 378; 24 éd., 84. 


TRAVELING EXPENSES—MEALS EN ROUTE. 


Reimbursement for the cost of an evening meal, including a reasonable tip. 
when taken en route on railroad, steamboat, or other usual means of 
transportation, operating on schedule, will not be questioned generally 
if the traveler arrived at his headquarters (railroad station or wharf) 
after 6 p. m. 


Decision by Comptroller General McCarl, February 20, 1924: 

George W. Love, disbursing clerk, Department of Labor, re- 
quested January 4, 1924, a review of settlement per certificate No. 
12404, dated January 30, 1923, wherein there were disallowed in his 
accounts for period April 1 to June 30, 1921, items in travel vouch- 
ers of certain naturalization examiners as follows: 


Voucher 72811. Thomas L. Spelman. Arrived at official station 6.14 p. m., 
February 15 and 18. Meal en route disallowed as unnecessary. Disallowed 
$1.20. 

Voucher 7735. F. W. Amack. Supper en route May 10 disallowed as un- 
necessary as he arrived at his official station at 6.15 p. m. Disallowed 90 
cents. 


The expense incurred by Mr. Spelman was for two suppers, 60 
cents each, one taken February 15 en route to Boston from Law- 
rence, Mass., and the other on February 18 en route to Boston from 
Manchester, Mass., and the expense incurred by Mr. Amack was for 
supper 75 cents, waiter’s fee 15 cents, total 90 cents, taken May 10 
en route to St. Louis, Mo., from Carlyle, Lil. 

The latest travel regulations of the Department of Labor, those 
effective October 15, 1915, do not specifically provide for reimburse- 
ment of expense of an evening meal taken en route to headquarters 
to be dependent upon the arrival of the traveler at his headquarters 
after a fixed hour. In the instant cases the travelers arrived at their 
headquarters after 6 p. m. 

Where it appears that supper was taken on railroad, steamboat, 
or other usual means of transportation, operating on schedule, and 
the item appears otherwise proper, reimbursement therefor will 
not generally be questioned if the traveler arrived at his head- 
quarters (station, wharf, etc.) after 6 p. m. 

Upon review the items in question ($1.20 and 90 cents), amount- 
ing to $2.10, are now allowed and certified for credit in the dis- 
bursing officer’s accounts. 
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DOUBLE COMPENSATION—NATIONAL GUARD PROPERTY AND 
DISBURSING OFFICER AT ENCAMPMENTS. 


An officer of the National Guard, regardless of his rate of compensation, is en- 
titled to receive the full amount of his pay as property and disbursing ofli- 
cer in addition to the pay and allowances of his grade while undergoing 
authorized field training under the provisions of section 94 of the national 
defense act. 

Decision by Comptroller General McCarl, February 20, 1924: 

In the matter of the settlement of the accounts of James T. Stock- 
ton, United States property and disbursing officer, Texas National 
(;uard, for the month of July, 1923, there is for consideration and 
dlecision the question whether an officer of the National Guard is en- 
titled to receive pay as United States property and disbursing officer 
for the period during which he attended an encampment under sec- 
tion 94 of the act of June 3, 1916, 39 Stat., 206, and received the pay 
of his grade. 

It appears that Lieut. Col. James T. Stockton, Texas National 
(iuard, was paid for services rendered as property and disbursing 
officer for the United States for the month of July, 1923, at the rate 
of $2,500 per annum, or $208.33, and in addition thereto the pay and 
allowances of his rank as lieutenant colonel, National Guard, while 
attending a camp for the instruction of officers and enlisted men of 
the National Guard at Camp Stanley, Tex., for the period from July 
2 to 12, 1923, and at Camp Mabry, Tex., for the period from July 13 
to 30, 1923, amounting to $450.13. 

Section 67 of the national defense act, 39 Stat., 200, as amended by 
the act of July 9, 1918, 40 Stat., 878, provides that: 


The governor of each State and Territory and the Commanding General of 
the National Guard of the District of Columbia shall appoint, designate, or de- 
tail, subject to the approval of the Secretary of War, the Adjutant General or 
un officer of the National Guard of the State, Territory, or District of Columbia, 
who shall be regarded as property and disbursing officer of the United States 
* * * He shall, after having qualified as property and disbursing officer, re- 
ceive pay for his services at a rate to be fixed by the Secretary of War, and such 
compensation shall be a charge against the _Whole sum annually appropriated 
for the support of the National Guard; * 


Section 94 of the same act, 39 Stat., 206, provides that: 


Under such regulations as the President may prescribe the Secretary of War 
is authorized to provide for the participation of the whole or any part of the 
National Guard in encampments, maneuvers, or other exercises, * * *; and 
the officers and enlisted men of such National Guard while so engaged shall be 
entitled to the same pay, subsistence, and transportation as officers and enlisted 
men of corresponding grades of the Regular Army are or hereafter may be en- 
titled by law. 


Section 67, quoted, expressly authorized the appointment of an offi- 
cer of the National Guard as property and disbursing officer of the 
United States. Such appointment did not terminate his status as an 
officer of the National Guard and the effect of that section was to give 
him the pay authorized thereby in addition to the pay to which he 
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was entitled as an officer of the National Guard not in the service of 
the United States. 23 Comp. Dec., 649: 27 id., 994. 

Section 94, quoted, provides for encampments, maneuvers, and 
field instructions for officers of the National Guard and provides 
that there may be set aside from the funds appropriated for that 
purpose such amount as may be necessary for the pay and allowances 
of such portion of the National Guard as shall participate in such 
encampments, etc., at the same rates as authorized for officers of 
corresponding grades of the Regular Army. When attending en- 
campments under section 94 the National Guard is not in the service 
of the United States. 1 Comp. Gen., 257. The duties incident to 
the office of property and disbursing officer of the United States 
were additional to the officer’s duties as a member of the National 
Guard and the pay specifically authorized by Congress was for such 
additional duties and responsibility. 

It would therefore appear that such officer, regardless of his rate 
of compensation, is entitled to receive the full amount of his pay as 
property and disbursing officer in addition to the pay and allowances 
of his grade while undergoing field training under proper orders 
under the provisions of section 94 of the National defense act and 
that payment of such apparently double compensation is specifically 
authorized and contemplated by law. The officer was accordingly 
correctly paid for the services as property and disbursing officer in 
addition to the pay of his grade as an officer of the National Guard 
while attending the encampment. 


WAIVER OF TRAVEL ALLOWANCE—MARINE CORPS. 


An enlisted man of the Marine Corps who, for personal reasons, requests to 
be, and is, allowed to remain at a particular station until the expiration 
of his enlistment and in consideration therefor waives his right to travel 
allowance, may not thereafter be paid travel allowance upon discharge 
on the ground that such a waiver is not enforceable. The qualified right 
of enlisted men to travel allowance on discharge is not such a statutory 
right as the courts have held may not be waived. 

A waiver of travel allowance by an enlisted man in consideration of being 
allowed to remain at a particular station “ until the expiration” of his 
enlistment is not rendered void or unenforceable by a discharge one day 
prior to the expiration of his enlistment. 


Decision by Comptroller General McCarl, February 21, 1924: 

Carl A. Moore requested December 8, 1923, review of settlement 
No. M-23989, dated December 1, 1923, disallowing his claim under 
the act of September 22, 1922, 42 Stat., 1021, for $117.35 as travel 
allowance at the rate of 5 cents a mile for 2,347 miles, the official 
distance between Quantico, Va., place of discharge, and Salt Lake 
City, Utah, place of acceptance for enlistment, by reason of his dis- 
charge November 5, 1923, as a sergeant of the United States Marine 
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Corps. The claim was disallowed on the ground that travel allow- 
ance had been waived in consideration of being discharged at Quan- 
tico, Va. 

Claimant appears to have been accepted for enlistment October 11, 
1920, at Salt Lake City, Utah, and he was enlisted October 15, 1920, 
at Mare Island, Calif., to serve for three years. He lost 23 days of 
service, which under the act of August 29, 1916, 39 Stat., 580, and 
paragraph 554, Naval Regulations, 1920, he was required to make 
good. As a measure of economy, persons enlisted in the Marine 
Corps on the Pacific coast, for instance, and serving on the Atlantic 
coast near the expiration of their enlistments, are usually returned 
by transport to the Pacific coast for discharge. Had claimant been 
sent aboard a transport to Mare Island and there discharged, the 
Government would have been required to pay 5 cents a mile for only 
820 miles, the official distance thence to Salt Lake City, or $41, as 
travel allowance. Also the claimant could have been sent to Salt 
Lake City, or in its vicinity, for discharge, and on account of land 
grants to railroads between Quantico and Salt Lake City the total 
cost to the United States, exclusive of rations or a small cash allow- 
ance in lieu thereof, would have been approximately $72.41. These 
alternatives to effecting the discharge at Quantico and paying travel 
allowance therefrom were open to the Government and were in 
contemplation by the Marine Corps authorities under the practice 
of returning enlisted men, prior to discharge, to the marine station 
nearest the place of acceptance for enlistment, when claimant made 
representation that he did not desire to be returned to the Pacific 
coast or to Salt Lake City for discharge, and on October 30, 1923, 
about a week prior to the expiration of his term of enlistment, he 
executed the following: 


I, Carl A. Moore, sergeant, United States Marine Corps, request that I be 
permitted to remain for my own convenience at Marine Barracks, Quantico, 
Va., until the expiration of my current enlistment; and, in consideration of 
the granting of this request, I do hereby waive all claim to travel allowance 
from place of discharge to place of acceptance for enlistment. 


Notwithstanding this waiver, claim is now made for travel allow- 
ance from Quantico to Salt Lake City under the provisions of the 
act of September 22, 1922, 42 Stat., 1021, that: 

Hereafter an enlisted man discharged from the * * * Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 


the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: * * *, 


and his attorneys contend: (1) That an enlisted man of the Marine 
Corps can not waive a statutory right; and (2) but if so, the United 
States did not meet the conditions of the waiver in that claimant was 
discharged one day prior to and not at the expiration of his current 
enlistment. The contentions will be considered in the order stated. 
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As to contention (1): The qualified right to travel allowance on 
discharge is not in the same category as the statutory rights which 
the courts have held may not be waived. The Court of Claims in 
the case of Sherburne v. United States, 16 Ct. Cls., 491, at page 497, 


in reference to travel allowance, said that: 


* * * this payment was not of the nature of wages for service. On the 


contrary it was a payment to be made after all service had ceased, and was of 
the nature of indemnity. When an ordinary employee binds himself by con- 
tract for work and service, he is free to designate the place of his discharge, 
and if, without its being designated, his employer should discharge him at a 
distant or unreasonable place, the law would award him such damages as 
would make him whole. In the case of persons entering the military service, 
they can prescribe no such condition and are liable to be sent by their em- 
ployer to the most remote places of the earth, and are likewise liable to be 
discharged at any place, or at any moment. In a country with so vast a 
territory as ours this would often work great wrong to the individual and 
would result in great inequality of justice throughout the Army generally. 
One soldier enlisted and domiciled in Washington might be discharged in 
Washington ; another enlisted and domiciled in Florida might be discharged in 
Alaska. It has never been the policy of the Government to deal out anything 
but even-handed justice to its soldiers, and if there be any one rule of policy 
which has been more invariably adhered to than another, it has been the rule 
of returning an officer or soldier to his home, either positively by his actual 
discharge there, or constructively by commutation for traveling expenses and 
time, or by pay with transportation and rations in kind. 


The United States Supreme Court in United States v. Thornton, 
160 U. S., 654, when considering the obligation of the Government 
under the act of February 27, 1877, 19 Stat., 240-244, to provide an 
honorably discharged soldier transportation and subsistence in kind 
or, in lieu thereof, travel pay and commutation of subsistence from 
the place of discharge to place of enlistment, enrollment, or muster 
into the service, at page 657, said: 


These allowances are both of them presumptively for expenses actually in- 
eurred, as is evident from the provision that they may be furnished in kind, 
and are designed to reimburse the soldier for all necessary outlays of return- 
ing to the place of his enlistment, which is treated as presumptively his home. 
Indeed, the law of January 11, 1812, c. 14, originally provided, 2 Stat., 671, 
674, that the travel and subsistence should be allowed from the place of dis- 
charge to the place of residence of the claimant. By Rev. Stat., however, 
Sec. 1290, Congress substituted for place of residence the expression “ place 
of enlistment, enrollment, or original muster into the service,” the purpose of 
which was, doubtless, to protect the Government against the soldier choosing 
a distant place for his assumed residence and recovering a large mileage, to 
which he was not justly entitled. The presumption, however, that these allow- 
ances are for expenses actually incurred is not absolutely conclusive, and if 
it be shown that the soldier can not possibly intend to incur the expense for 
which the allowance is made, or for some other reason he is not within the spirit 
of the act, he is not entitled to the allowance. His claim, therefore, should be 
based upon something more than a mere technicality. 


It is clear that travel allowance on discharge is not part of the 
statutory pay or allowances in the nature of compensation of an 
enlisted man of the Marine Corps, but is an indemnity against dis- 
charge at a place distant from his home and is commutation of the 
expenses of traveling from the place of discharge to his home. 
A discharged soldier has been held to be entitled to travel allowance 
on discharge undiminished by his indebtedness to the United States, 
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and this on the theory that it was against public policy to discharge 
a soldier at a place distant from his home without means of return 
thereto where he desired to reenter civilian life. See 18 Comp. 
Dec., 621, and authorities there cited. The Government clearly had 
the right to transport this man, prior to discharge, to any place 
deemed to be in the interest of the service, and the agreement to 
permit him to remain at Quantico until discharged was a sufficient 
consideration to support his agreement to accept a discharge with- 
out travel pay. 

The decisions in Glavey v. United States, 182 U. S., 595, United 
States v. Andrews, 240 id., 90, McMath v. United States, 248 id., 
151, and Bancroft v. United States, 260 id., 706, cited, or referred to, 
by the attorneys for claimant, neither directly nor by analogy sup- 
port the contention that an enlisted man of the Marine Corps may 
not waive travel allowance in consideration of being permitted to 
remain and be discharged at a particular place rather than be trans- 
ported at public expense to the place of enlistment and there dis- 
charged. These cases hold, respectively, that a special inspector of 
foreign vessels, an Army officer on a leave of absence, and a clerk 
in the Customs Service may not, on the grounds of public policy, 
waive any part of their statutory salary in consideration, in the case 
of Andrews, of leave of absence or, in the case of Glavey and 
McMath, of appointment to a position or office. The Bancroft 
case holds that an officer commissioned in the Marine Reserve Corps 
may not, in consideration of the appointment, waive clothing 
gratuity. 

Here the question does not arise because of a condition attached 
to entering into nor conduct while in the service but arises through 
a condition relative to the place of leaving the service and concerns 
not the statutory salary or allowances of the incumbent but the 
commutation allowed as traveling expenses in going from the place 
of leaving the service to his home. 

The language used in the act of September 22, 1922, supra, is not 
new. The words “discharged from the service, except by way of 
punishment for an offense ” were first used in the act of May 3, 1799, 
1 Stat., 755, and these words have been used in practically all of the 
travel allowance statutes since that time. The practical construction 
of them by the War Department and accounting officers has been 
uniformly to deny the allowances thereby authorized when a soldier 
has been discharged in accordance with his own request for reasons 
advantageous to himself or for his own convenience. The question 
came before the Supreme Court in the case of United States v. Sweet, 
189 U. S., 471. In that case it was contended by the counsel for the 
claimant that the words “except by way of punishment for an 
offense ” exclude the implication of other exceptions to the rule. It 
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was admitted that the settled practice of the War Department and 
accounting officers is to deny allowances when an officer or soldier 
is discharged for his own pleasure or convenience. The court held 
that the contemporaneous and long-continued construction of the 
statute by those charged with its execution was entitled to great 
weight and that it was not prepared to overturn the long-established 
understanding of the departments charged with the execution of the 
law. Following this unbroken practice the Court of Claims in the 
case of Hunt v. United States, 38 Ct. Cls., 135, refused transporta- 
tion to an enlisted man of the Navy who gave an express waiver of 
all claim to transportation home at time of discharge on expiration 
of enlistment in consideration of being allowed to remain on his 
vessel which was about to proceed to Asiatic waters. See also 3 
Comp. Gen., 207. The Court of Claims went further in Parmlee 
v. United States, 56 Ct. Cls., 125, and in Graham v. United States, 
57 id., 515, and held that mileage, or traveling expenses, did not 
accrue for travel while in the naval service under a permissive order 
to change stations for the convenience of the officer nor for travel 
performed when called to active duty at his own request and where 
the request and orders stipulated that the officer should pay his own 
traveling expenses. 

As to contention (2): As hereinbefore stated the enlistment en- 
tered into on October 15, 1920, for 3 years, had there been no time 
lost, would have expired on October 14, 1923; 23 days’ time was 
lost and under the act of August 29, 1916, 39 Stat., 580, an enlist- 
ment is not regarded as complete until the enlisted man “shall have 
made good any time in excess of one day lost.” Here the discharge 
was on November 5, 1923, or 22 days after the enlistment should have 
expired. In other words, claimant was required to and did make 
good all time lost in excess of one day and was not required to, and 
did not, make good one day lost. Furthermore, and if material, the 
requirement that all time in excess of one day lost by an enlisted man 
shall be made good prior to discharge is a requirement to be taken 
advantage of by the United States and does not confer any addi- 
tional rights on the person who must satisfy the requirement. See 
2 Comp. Gen., 163. 

Upon review the disallowance of the claim must be, and is, affirmed. 


PERSONAL FURNISHINGS —RESPONSIBILITY OF DISBURSING 
OFFICER—ALASKA RAILROAD. 


The fact that an article of personal furnishings purchased and certified to the 
disbursing officer for payment was of the general nature of supplies which 
the Alaska Railroad was authorized to purchase for resale to its employees 
does not relieve the disbursing officer of responsibility when the particular 
purchase consisted of only one article of wearing apparel, such as a hat, 
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and was fn fact not for resale but to replace personal property of an em- 
ployee for the destruction of which the United States is not responsible, 
the circumstances being such as to put the disbursing officer upon inquiry. 


Decision by Comptroller General McCarl, February 21, 1924: 

R. D. Chase, special disbursing officer, the Alaska Railroad, re- 
quests review of settlement No. 1706, dated September 13, 1923, 
wherein there was disallowed payment made by voucher 1663, Oc- 
tober, 1920, to Brown & Hawkins for one felt hat at $4. The pay- 
ment was first suspended for information as to whether this hat 
was purchased for some particular individual and, if so, the name 
of the person, and in reply the disbursing agent furnished a state- 


ment based upon report from the Stores Department, that: 

It appears this hat was furnished to one John Nelson, who was employed as 
a section laborer on Section 15, and who was engaged with others in clearing 
a serious snowslide at Mile 764 on April 28, 1920. While so engaged another 
slide came down, killing three men and throwing the others into Turnagain 
Arm and causing the loss of a number of articles of clothing which these men 
had placed in the vicinity of their work. The men were sent to the hospital, 
and on the recommendation of the Engineer of Maintenance of Way and Con- 
struction, certain articles of clothing were replaced, among them this hat. 

In justification of this payment the disbursing officer makes the 
following statement : 

As this voucher when presented to me.for payment involved nothing more 
than a usual transaction in the acquisition of stock for the Stores Depart- 
ment, and duly certified and approved by proper administrative officers, I 
respectfully represent that it constituted a legal claim against the Government 
for which I was required to pay, and any subsequent action by administrative 
authorities, with regard to the disposition of the hat was a matter with which 
I could have no official concern. 

In this connection the disbursing officer cites 25 Comp. Dec., 682, 
to the effect that the use of Government property and the accounting 
for it, are under the control of the administrative branch of the 
Government service to which the property belongs, and not under 
the accounting officers of the Treasury. 

There is a distinction between authority in the accounting office 
to question property accountability after it has been purchased osten- 
sibly for public purposes and passed into the hands of the Govern- 
ment agencies, and authority to question the legality of a dis- 
bursement of public funds for something that is essentially and con- 
tinuously private property. To illustrate this distinction, in a de- 
cision, 2 Comp. Dec., 268, where forage was purchased by a quarter- 
master for the-personal use of an officer supposedly entitled thereto 
by reason of a mounted status, subsequently disclosed nonexistent, it 
was said: 

The fact that the papers with the cash voucher show the purpose for which 
the purchase of forage was made is an incident merely, and does not seem 
sufficient to transfer jurisdiction over the forage as property. From the known 
powers and duties of the quartermaster of the corps, it must be admitted that 
he had authority to purchase forage and hold the same for use and issue. That 
being the case there was nothing illegal in the purchase of the forage; the 


wrong lay in its issue, or disposition, and it rests solely with the Navy De- 
partment to correct that wrong. 
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Jurisdiction over property accounts can not be given to the Auditor by in- 
jecting papers into cash accounts tending to show what disposition has been 
made of the property. Such evidence may well be excluded from the cash 
accounts, and the responsibility for determining questions relating to property 
accountability be left where it properly belongs, where the law has placed it. 

No question has been raised against the voucher under discussion considered 
merely as evidence of a purchase and disbursement of money. The articles pur- 
chased were proper for the service, the price reasonable, the receipt acknowl- 
edged, and payment sufficiently shown. Those facts being admitted, credit 
should be given as claimed. 


The rule as stated in the case cited appears to rest upon the ground 
that there was authority to purchase a supply of that particular kind 
to be used for a public purpose without regard to any particular 
individual, the improper use of the valid purchase being an extra- 
neous matter or administrative concern. The difference existing in 
the present case is that the voucher evidences on its face the purchase 
of an item of personal apparel of a nature creating a strong presump- 
tion that it is not for a public purpose, without a specific authoriza- 
tion of Congress making it such. Upon this point there is implied 
the inference of such authorization in the disbursing officers’ state- 
ment that: 


Discretion as to what articles are purchased by the Stores Department for 
use in the work here is vested in duly authorized agents of the Government. 
The range as to quantity and character is wide, and I respectfully submit 
that I have no authority to question the quantity secured if the article is one 
necessary in the work, or reasonably suitable for sale to an employee. 


The authority to purchase stores is found in the acts authorizing 
the construction and operation of the Alaska Railroad, and what- 
ever is necessarily purchased for that purpose constitutes a legiti- 
mate expenditure, but the right to supply personal apparel to em- 
ployees must rest upon either specific authority of law or some con- 
tractual obligation. The latter condition does not appear. 

The only authority to purchase apparel or other merchandise for 
private use is found in the regular appropriation acts, that effective 
at the particular date involved providing that: 


Authority is granted to purchase during the fiscal year 1921, from the 
appropriation made for the construction and operation of railroads in Alaska, 
articles and supplies for sale to employees and contractors, the appropria- 
tion to be reimbursed by the proceeds of such sales. Act June 5, 1920, 41 Stat., 
916. 


Under this provision purchase of personal articles ostensibly for 
sale, ordinarily would not be questioned, but the purchase of one 
hat strongly suggested the wisdom of an inquiry that has elicited 
the specific fact that such purchase was not for construction stock, 
nor for resale, but comprised a gratuitous restitution for a loss 
for which the United States appears in no wise responsible. Ac- 
cordingly, the disbursement constituted an unauthorized expenditure 
of public funds, particularly as no reimbursement of the appropria- 
tion is contemplated as required by the act cited, swpra, and upon the 
tacts disclosed the disallowance appears correct and is affirmed. 
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AUCTION SALES—LIQUIDATED DAMAGES. 


At an auction sale where all bidders are required to deposit $200 for the 
privilege of bidding and also 20 per cent of the price of all goods pur- 
chased within 30 minutes after being declared the successful bidder, such 
20 per cent deposit to be subject to forfeiture as liquidated damages for 
failure to complete the sale, a successful bidder who fails to make the 
20 per cent deposit and otherwise completes the sale, forfeits the $200 
deposit and is also liable to the Government for 20 per cent of the price 
bid as liquidated damages. 

Decision by Comptroller General McCarl, February 21, 1924: 

N. Solomon defaulted in making the initial deposit for 53,559 
yards of khaki duck purchased at $0.315 a yard at an auction held 
December 15, 1922, by the Quartermaster Corps of the Army and 
the cloth was resold at a loss to the United States of $1,071.18. The 
conditions of sale required the successful bidder to deposit 20 per 
cent of the bid which would be retained by the United States as 
liquidated damages in event of the failure to remove and pay for the 
goods within 10 days. There has been certified to this office under 
section 236, Revised Statutes, as amended by the act of June 10, 1921, 
42 Stat., 24, for collection a charge of $3,374.22 against the default- 
ing purchaser and the question for decision is whether a charge of 
$1,071.18 or $3,374.22 shall be certified against him on the books of 
the General Accounting Office. 

The catalogue of surplus Quartermaster Corps property to be sold 
December 15, 1922, at Philadelphia informed prospective purchasers 
that all bidders would be recognized only by number during the 
auction; that a paddle number could be obtained from a clerk in 
attendance upon payment of a deposit of $200; that the deposit 
would be returned in event no purchases were made; that strict ad- 
herence would be required in the matter of payments, and pros- 
pective customers should come prepared to meet the terms of pay- 
ment therein set forth; that 20 per cent of the bid must be paid in 
cash or certified check at the time and place of sale, balance within 
10 days from date of the sale; and that: 


When the purchaser fails to comply with the terms of sale set out in cata- 
logue, the Government reserves the right to rescind the sale, and the percent- 
age of the purchase price which the purchaser was required to make, in 
compliance with the terms and conditions of the sale, will be retained by the 
Government as liquidated damages, and the purchaser shall lose all right or 
interest in the property. 


Mr. Solomon obtained a paddle by the deposit of $200 and when 
lot No. 45, consisting of 53,559 yards of “duck, khaki, 294 inches, 
12.9 ounces, 48 by 26, unused,” was offered his bid of $0.315 a yard, 
or a total of $16,871.09 for the lot, was accepted. The auctioneer, 
upon instruction of the officers in charge, had announced, prior to 
the opening of the sale, that when successful bidders on property 
failed to deposit full 20 per cent of the total price of their purchases, 
the goods would be put up within 30 minutes after being knocked 
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down to original buyers, and be then sold for their accounts. The 
initial deposit of $3,374.22 was not made in this case and at the 
expiration of 30 minutes the auctioneer resold the duck, after public 
announcement, for the account of Mr. Solomon. The lot resold for 
$15,799.91, the loss to the United States being $1,071.18 as the dif- 
ference between the original and resale prices. The deposit of $200 
for the paddle has been retained. 

It is an elementary rule of law that when goods are knocked down 
to a bidder at an auction, there is consummated a contract for the 
sale of the goods embodying all of the terms and conditions of the 
auction; one of the conditions here was that within 30 minutes from 
the time the goods were knocked down the purchaser would deposit 
20 per cent of the purchase price to be retained by the United States 
as liquidated damages in event the goods were not paid for within 
10 days from the date of the sale and removed. The fact that the 
contract of sale was breached in its inception does not relieve the 
purchaser from the condition made a part of the sale that in event 
of his breach of terms of the sale, the United States would be dam- 
aged, which was liquidated in advance at 20 per cent of the purchase 
price. The psychological effect at an auction of a successful bidder 
failing to comply with the conditions of a sale and the cost of 
resale is so uncertain that the damages may be liquidated in advance 
at a certain percentage of the purchase price. See Wise v. United 
States, 249 U. S., 361, for a statement of the modern rule as to 
liquidated damages. 

The charge of $3,374.22 should be placed on the books of the 
General Accounting Office, as certified, and in event payment is not 
forthcoming a transcript should be prepared and transmitted to the 
Department of Justice in order that suit may be instituted to enforce 
payment. See United States v. Pierson, 145 Fed., 814. 


ADVANCE PAYMENTS—CONSULAR SERVICE. 


The difficulty experienced by consular officers in renting suitable quarters in 
foreign countries does not authorize the payment of rent in advance in 
violation of section 3648, Revised Statutes; neither is it permissible for 
the consular officers to advance the rent from personal funds and be reim- 
bursed at the end of the rental period from Government funds. 


Comptroller General McCarl to the Secretary of State, February 25, 1924: 

I have your letter of January 9, 1924, requesting decision “ whethe- 
in exceptional cases where the public interest would seem to require 
that an officer [consular] contract for especially desirable premises 
on the condition that the rental thereof be paid in advance for any 
period of time within the fiscal year and such payment be made 
by him the department would be justified in authorizing him, by 
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way of reimbursement from the appropriation for contingent ex- 
penses, United States consulates, to charge in his accounts for the 
quarter in which said payment was made the entire amount thereof.” 

You represent that consular officers have experienced difficulty in 
renting suitable quarters because of the demand made by the owners 
of the premises that payment of rental shall be made in advance for 
six months or a year, citing one instance, at least, where that difficulty 
was overcome only by the consul advancing his personal funds and 
receiving reimbursement later from Government funds. You state 
that “it would relieve the department of considerable embarrassment 
if you could find it consistent with your practice to decide definitely 
the legality of the reimbursement of such advance payments.” 

The matter is not controlled by the “ practice” of this office, but 
by the provisions of section 3648, Revised Statutes, that “No ad- 
vance of public money shall be made in any case whatever.” This 
language is positive and stated in plain terms, admitting of no other 
construction than that the Government shall not pay for services 
or things before receiving the service or the benefit of the thing 
procured. The only exceptions are those which have been made by 
other statutes, and I do not find that any exception has ever been 
made by statute for the payment of rent in advance for consular 
officers’ quarters or office space. There has been a long line of de- 
cisions by the accounting officers involving this prohibitory statute, 
among which may be of particular interest as applicable to leases, 
23 Comp. Dec., 653, and 2 Comp. Gen., 127, and as applicable to 
cases wherein the Government would derive a benefit, 27 Comp. 
Dec., 885. 

Paragraph 64 of the Consular Regulations, which you cite as au- 
thorizing consular officers to make all arrangements and obligations 
respecting the leasing of premises, including the amount and terms 
of payment, can not be construed as authorizing the officer to make 
such terms in violation of law. The fund appropriated for pay- 
ment of the rent is “ public money ” and the consular officer is con- 
trolled by the statutes applicable to public money in the expenditure 
thereof. 

You are advised also that the voluntary use of private funds for 
payment of obligations of the Government and reimbursement there- 
for from public funds is not authorized. 24 Comp. Dec., 155; 2 
Comp. Gen., 581. 

Your question is answered in the negative. 

If there exist in foreign countries conditions such as would make 
the payment of rent in advance in the interest of the United States 
the matter should be presented to the Congress with a view to ob- 
taining specific legislative authority for such advance payments, 
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WAIVER OF UNIFORM GRATUITY—MARINE CORPS RESERVE. 


A waiver by an enlisted man of the Marine Corps of all claim to clothing or 
uniform gratuity conditioned upon his provisional appointment as officer 
in the Marine Corps Reserve, is unenforceable as constituting a waiver of 
a part of his statutory compensation, and recovery is authorized of any 
part of the uniform gratuity withheld from him under such attempted 
waiver. 

The acceptance of a temporary appointment in the regular Marine Corps by 
an oflicer of the Marine Corps Reserve is not a severance of his connec- 
tion with the service and does not affect his right to the uniform gratuity 
to which he became entitled on reporting for active duty under his re- 
serve commission. 


Decision by Comptroller General McCarl, February 25, 1924: 

On January 6, 1923, Second Lieut. Julian N. Frisbie, United States 
Marine Corps, submitted claim for $150 uniform gratuity not paid 
him upon reporting for active duty upon enrollment on December 16, 
1918, as a second lieutenant (provisional), United States Marine 
Corps Reserve. 

The service records show that claimant first entered the Marine 
Corps as an enlisted man June 27, 1917, and served as such until 
December 16, 1918, on which date he enrolled as a second lieutenant 
(provisional) in class 4, United States Marine Corps Reserve, and 
reported for active duty. On April 4, 1919, he accepted appoint- 
ment as a temporary second lieutenant in the Marine Corps, thereby 
severing his connection with the United States Marine Corps 
Reserve. 

Upon enrollment in the United States Marine Corps Reserve 
claimant executed the following agreement: 


In consideration of my enrollment as a second lieutenant, provisional, in 
Class 4, Marine Corps Reserve, upon completing the course at the marine offi- 
cers’ training camp, thus enabling me to acquire the rank, pay, and allow- 
ances of an officer much sooner than if I were required to remain in an en- 
listed status until confirmed by the Senate and temporarily appointed a second 
lieutenant in the Marine Corps, I hereby waive all claim to clothing or uni- 
form gratuity to which I may be entitled under existing or future laws or 
regulations, by reason of enrollment in the Reserve. 


The “uniform gratuity” referred to was that provided in the act 
of August 29, 1916, 39 Stat., 589, for the Naval Reserve Force, and 
made applicable to the Marine Corps Reserve by a provision on page 
593 of that act: 


Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period of enrollment, be credited with a uni- 
form gratuity of $50 for officers and of $30 for men. 

Upon reporting for active service in time of war or national emergency the 
uniform gratuity shall be $150 for officers and $60 for men, or the difference 
between these amounts and any amounts that may have been credited as a 
uniform gratuity during the current enrollment: Provided, That should any 
member of the Naval Reserve Force sever his connection with the service with- 
out compulsion on part of the Government before the expiration of his term 
of enrollment, the amount so credited shall be deducted from any money that 
may be or may become due him. 


As to the effect of the waiver, it is well settled that agreements to 
forego any part of a statutory compensation will not be enforced, and 
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that recovery may be had for a withholding under such an agreement. 
Glavey v. United States, 182 U. S., 595; United States v. Andrews, 
240 U. S., 90; Matzer v. United States, 52 Ct. Cls., 32; Baneroft v. 
Onited States, 56 Ct. Cls., 218, sustained in decision per curiam, 260 
U. S., 706. 

As to the effect of the discharge from the Marine Corps Reserve 
before expiration of the term of enrollment, it is held in 3 Comp. 
Gen., 388, that within the meaning of the act of August 29, 1916, 39 
Stat., 589, a member of the Marine Corps Reserve does not “sever 
his connection with the service ” when a discharge from the Marine 
Corps Reserve occurs before expiration of enrollment through the 
acceptance by the member of a commission in the Regular Marine 
Corps. 

The settlement proposing to certify $150 as due claimant, is ap- 
proved. 


EMPLOYEES’ COMPENSATION COMMISSION—JURISDICTION. 


The determination of whether the expenditures of public funds by the Em- 
ployees’ Compensation Commission were authorized by law and were for 
objects or purposes for which the appropriations sought to be charged are 
available, is a matter for determination solely by the Comptroller General 
of the United States and may not be adjudicated by any court. 

Where payments were being made prior to the act of March 4, 1923, 42 Stat., 
1516, under awards by the Employees’ Compensation Commission, credit 
for such payments may be allowed up to March 1, 1924, regardless of 
whether the disability resulted from a disease or from an injury. Credit 
for puyments under awards made after March 4, 1923, is authorized only 
when proper evidence is submitted to the General Accounting Office that 
the award was based upon a disability resulting from an injury as dis- 
tinguished from a disease. 

Under the Constitution of the United States money can be drawn from the 
Treasury only in consequence of appropriations made by law; the only 
means provided under existing law for taking appropriated moneys out 
of the Treasury is by warrant, and no warrant is valid or effective until 
countersigned by or under the direction of the Comptroller General of 
the United States. 


Comptroller General McCarl to the Chairman, United States Employees’ 

Compensation Commission, February 26, 1924: 

I have your letter of February 21, 1924, in which you (1) refer to 
my decision of February 11, 1924, to the disbursing officer of your 
commission, (2) state what you assume to be the real issue raised in 
said decision, and (3) suggest the cooperation of your commission 
with this office in bringing what you conceive to be the only question 
involved before the courts for “a judicial determination with the 
least possible delay.” 

The decision of February 11, 1924, to the disbursing officer of 
your commission referred to former requests by this office that he 
furnish certain evidence deemed necessary to establish the legality 
of certain payments made by him since March 4, 1923, and to his 
refusal to furnish such evidence, and advised him that the condition 
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of his accounts and his attitude with respect thereto made it neces- 
sary for this office to disallow credit in his accounts for payments 
aggregating more than $10,000, to take appropriate action to recover, 
under his official bond, the amount of the disallowed items and to 
withhold approval of requisitions for any further funds to be ad- 
vanced to him. 

You refer to sections 32, 36, and 37 of the act of September 7, 
1916, 39 Stat., 742, and state that the only question at issue is: 
“ Did Congress in enacting these provisions intend that the findings 
and decisions of the commission should be final and not subject to 
review by some other governmental official, or was it intended that 
the commission’s findings and decisions were to be subject to review 
by the accounting officers of the Government?” This statement in- 
dicates that you do not have a proper conception of the duties and 
responsibilities of this office nor of its relation to the various ad- 
ministrative departments and establishments and that you fail to 
recognize the distinction which clearly exists between the power of 
your commission with respect to matters within its jurisdicton and 
the duties and responsibilities of said commisson relative to the 
expenditures of and accounting for moneys appropriated by the 
Congress. This apparent failure on your part to recognize such 
distinction is remarkable in view of the many decisions that have 
been rendered by this office and by its predecessor, the office of the 
Comptroller of the Treasury, upon questions submitted by the com- 
mission or arising in the settlement of the account of its disbursing 
officer. The accounting officers have consistently recognized the 
finality of the findings and decisions of the commission upon mat- 
ters within its jurisdiction, but the jurisdiction or authority of the 
commission is prescribed and limited by the act of September 7, 
1916, supra, and it is the duty and responsibility of the accounting 
officers to see that the appropriations made by the Congress to carry 
out the provisions of said act are disbursed and accounted for in 
accordance with the laws relating thereto. Neither the act of Sep- 
tember 7, 1916, nor any appropriation made in pursuance thereof 
authorizes the Employees Compensation Commission to expend 
Government money in its discretion and for such purposes as it may 
see fit. On the contrary the Congress has specifically prescribed the 
objects and purposes for which the funds appropriated by it may be 
expended. Therefore, it is the duty of the commission, through its 
disbursing officer, to render its accounts in such form and supported 
by such evidence as will enable the accounting officers to determine 
whether disbursements made or for which credit is claimed, were 
actually made for objects or purposes authorized by law and for the 
accomplishment of which the particular appropriation involved was 
available. This is the general requirement with respect to expendi- 
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tures under all department and establishments of the Government. 
Therefore, the question involved in the settlement of the accounts of 
your disbursing officer, and which has resulted in the action indi- 
cated in my decision of February 11, 1924, is not as to whether “ the 
findings and decisions of the commission should be final,’ but as to 
whether said commission may expend public moneys without fur- 
nishing the accounting officers with satisfactory evidence that the 
expenditures were authorized by law and that they were made for 
objects or purposes for which the appropriations sought to be 
charged are available. This is a question for determination solely 
by the Comptroller General of the United States and may not be 
adjudicated by any court. While courts may render judgments 
against the United States in certain cases such judgments are pay- 
able only after specific provision for such payment is made by 
the Congress and upon settlements made by the General Accounting 
Office. Under the Constitution of the United States money can be 
drawn from the Treasury only in consequence of appropriations 
made by law; and the only means provided under existing law for 
taking appropriated moneys out of the Treasury is by warrant, and 
no such warrant is valid or effective until countersigned by, or under 
the direction of, the Comptroller General of the United States. 

With reference to the action which this office was compelled to 
take in the matter of the acounts of your disbursing officer as indi- 
cated in my decision of February 11, 1924, to him, the situation may 
be stated briefly as follows: 

The act of March 4, 1923, 42 Stat., 1516, authorizes the allowance 
of credit for payments made prior to March 1, 1924, on awards 
made by the commission prior to March 4, 1923, and on which pay- 
ments were being made on March 4, 1923, in cases in which the award 
was based upon a disability resulting from a disease as well as cases 
in which the award was based upon disability resulting from an 
injury. In view of this law the legality of payments made after 
March 4, 1923, on awards, is dependent upon the date of the award 
and whether said award was based upon a disability resulting from 
an injury or from a disease. If the award was made prior to March 
4, 1923, and payments thereon were being made prior to said date 
credit for payments made thereon properly may be allowed in the 
settlement of the disbursing officer’s accounts regardless of whether 
the disability resulted from a disease or from an injury. But if the 
award was made after March 4, 1923, credit for payments thereon 
is authorized only when it is established that the award was based 
upon a disability resulting from an injury as distinguished from a 
disease. Therefore, it was the plain duty of the accounting officers 
in the settlement of the accounts of your disbursing officer involving 
payments made subsequent to March 4, 1923, to withhold credit for 








548 DECISIONS OF THE COMPTROLLER GENERAL. 


any and all such payments with respect to which the evidence sub- 
mitted with the account did not show that credit therefor was author- 
ized under said act of March 4, 1923. Accordingly in the settlement 
of said accounts final action with respect to such items was suspended 
and the disbursing officer was advised and requested to furnish the 
evidence necessary to establish the legality of said payments. The 
disbursing officer, apparently with the sanction and approval of the 
commission, refused to furnish the required evidence. Therefore, 
the legality of the payments not being established, this office had 
no choice but to disallow credit for payments aggregating more 
than $10,000, and to resort to the procedure indicated in the said 
decision of February 11, 1924. 

This office fully realizes the consequence of the action it has been 
compelled to take in the matter, but there can be no doubt that the 
responsibility therefor rests entirely with the commission and its 
disbursing officer. I may state also that relief from the situation 
in which the commission has placed itself lies wholly within its 
power and may be obtained by promptly causing to be furnished the 
accounting officers the evidence that has been requested and which is 
necessary to establish the legality of payments made by your dis- 
bursing officer and by requiring him to repay to the Government the 
amounts for which credit may not be allowed upon such evidence. 
The question as to the right and duty of the accounting officers to 
require this evidence and to refuse to allow credit for payments 
unsupported by evidence deemed necessary to determine their legality 
and for payments made in direct contravention of decisions of the 
Comptroller General of the United States is not a question which 
properly may be submitted to and determined by any court. The 
decision and judgment of a court upon an action against your dis- 
bursing officer and the surety under his bond for the recovery of 
the balance found due from him to the United States in the settle- 
ment of his accounts would not be determinative of the question 
here involved. 

For reasons herein stated this office must decline to entertain your 
suggestion that “friendly action shall be taken so as to bring the 
question before the courts immediately and in such a form as to 
secure a judicial determination with the least possible delay.” This 
office may not by taking any action, friendly or otherwise, before a 
court be relieved of the duty and responsibility imposed upon it 
under the law of requiring an adequate accounting for all appro- 
priated moneys advanced to a disbursing officer of a Government 
establishment. 

Notwithstanding my letter of February 11, 1924, advising you that 
disallowed items in your disbursing officer’s accounts exceed the 
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amount of his official bond and that to protect the interests of the 
United States it would be necessary to proceed to recover from him 
or his surety the amount of such disallowed items, there has been 
received from you a requisition dated February 16, 1924, requesting 
that additional funds to the amount of $39,961.50, be advanced to 
said disbursing officer. This request is, to say the least, most unusual, 
particularly in view of the fact that it calls for the advancing, to 
such disbursing officer, of the entire balance remaining to the credit 
of each of the four appropriations involved, to wit: Contingent ex- 
penses, printing and binding, salaries, and increase of compensation. 
Why the commission, or the chairman thereof, should be interested 
in having advanced to the disbursing officer at this time the entire 
amount of the balance of appropriations made for the fiscal year 
ending June 30, 1924, when such amounts could not lawfully be 
disbursed by him except in payment of obligations to accrue during 
the next four months, some of which will not be due or payable 
until June 30, 1924, is not understood y this office and no explana- 
tion with respect thereto has been suvmitted by the commission. 
For reasons that are apparent from the facts set forth herein and 
in my decision of February 11, 1924, to your disbursing officer, the 
requisition, No. 120, of February 16, 1924, is returned herewith with- 
out approval, 


VETERANS’ BUREAU BENEFICIARIES—LOSS OF WAGES. 


Claims for loss of wages by persons required to submit themselves for exami- 
nation by direction of the Veterans’ Bureau, in connection with the pay- 
ment of disability compensation under section 303 of the war risk act, 
must be supported by a sworn statement of the employer of the person 
examined showing the exact amount of salary, compensation, or wages 
actually and properly deducted covering the period of absence from em- 
ployment incident to the examination, including the time spent traveling 
to and from the place of examination. 

A railroad fireman on the extra list, or a substitute, whose employment is 
irregular subject to the varying needs of an employer, can not be consid- 
ered to have incurred any actual or definite “ loss of wages” by reason of 
reporting for examination by direction of the Veterans’ Bureau under sec- 
tion 303 of the war risk act, and reimbursement based upon an estimate of 
what he might have earned during the period in question is not authorized. 


Decision by Comptroller General McCarl, February 26, 1924: 

The United States Veterans’ Bureau has certified to this office 
for direct settlement approved voucher in the amount of $104.15 in 
favor of Freddie Baldwin for reimbursement of loss of wages while 
undergoing observation at United States Vetetans’ Hospital No. 69, 
from April 9 to May 4, 1923, to determine definite diagnosis of 
mental condition, under orders issued by the bureau April 9, 1923. 

The evidence discloses that at the time of receipt of this order to 
report at the hospital claimant was employed as a fireman by the 
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Chesapeake & Ohio Railroad and assigned to the extra list. The 
road foreman of engines makes the following statement : 


Replying to yours of May 7th, asking for information as to the exact amount 
of wages lost by Freddie Baldwin, who was in the hospital for observation from 
April 9th to May 4th, 1923. As Fireman Baldwin was assigned to the extra 
list, it would be impossible for me to state exactly the amount of wages lost 
during this period, but taking the amount of wages made by other extra men 
during this period as a basis we figure that Fireman Baldwin lost about $104.15. 


Section 303 of the war risk insurance act of October 6, 1917, 40 
Stat., 406, provides that every person applying for, or in receipt of 
disability compensation, when required to submit himself for exami- 
nation by direction of the bureau, shall, “ in the discretion of the di- 
rector, be paid his reasonable traveling and other expenses and also 
loss of wages incurred in order to submit to such examination.” 

The first bureau regulation covering reimbursement for loss of 
wages was dated June 4, 1923, subsequent to the period herein in- 
volved. See Paragraph 8024, Supplement No. 1, to Regulations, 

Jnited States Veterans’ Bureau, 1923. That regulation provides for 
reimbursement for loss of wages— 


* * * to the actual extent thereof, for the period of absence from employ- 


ment from the time of departure to that of return, at the rate of the fixed daily 
wage or weekly salary for which the claimant was employed at that time, but 
no reimbursement for loss of wages in excess of $80 in any one month shall be 
allowed. 


This office has been advised that prior to the effective date of such 
regulations the bureau was operating directly under the statutory 
provision, following generally the provisions of the quoted regula- 
tion, but without any maximum limitation. 

The statute authorizes reimbursement for “loss of wages incurred.” 
This contemplates an actual monetary loss, susceptible of definite 
and fixed ascertainment. The wages of a railroad fireman on the 
extra list, or a substitute, whose employment is irregular, subject to 
the varying needs of an employer, is not definitely fixed, and any 
attempt to determine in such cases the probable loss of wages cover- 
ing the period of absence incident to the examination would be merely 
an estimate. The expression in the statute does not permit applica- 
tion of the rules for determining loss of time or earnings used in 
damage claims, under which there is admissible evidence of the 
probable loss of earning capacity. What claimant lost was not 
wages but the opportunity to earn wages, indefinite in amount. 

The evidence deemed essential as a proper basis for allowance of 
claims for loss of wages under section 303 of the war risk insurance 
act is a sworn statement by the employer of the person examined by 
the bureau, showing the exact amount of salary, compensation or 
wages actually and properly deducted covering the period of absence 
from employment incident to the examination, including the time 
spent traveling to and from the place of examination. 

The claim will be disallowed in its entirety. 
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RETAINER PAY AFTER EXPIRATION OF ENROLLMENT—NAVAL 
RESERVE FORCE. 


Members of the Naval Reserve Force on active duty during time of war or 
national emergency are not entitled to retainer pay after the expiration 
of their enrollments or for the interim between enrollments by reason 
of being retained on active duty after expiration of enrollments. 

Decision by Comptroller General McCarl, February 27, 1924: 

Lieut. E. B. Kennedy (SC), United States Navy, applied Novem- 
ber 21, 1923, for review of settlement M—142926-N, dated July 26, 
1923, disallowing his claim for retainer pay for the period January 
17 to May 2, 1920. 

It appears that claimant enrolled in the National Naval Volun- 
teers January 17, 1917, transferred to class 2, United States Naval 
Reserve Force, as confirmed lieutenant on July 1, 1918. His term 
of enrollment expired January 16, 1920, and he reenrolled on May 3, 
1920. He made application for reenrollment on January 23, 1920, 
and was continuously on active duty to date of reenrollment. 

The law contemplates a definite term of enrollment which termi- 
nates upon expiration, of the four-year period for which enrolled, 
and retainer pay is the consideration for which a member obligates 
himself to respond to a call to service at any time within said period. 
When the obligation to thus respond terminates through lapse of 
time the consideration therefor also terminates. A member may not 
be called to active duty as provided in the act of August 29, 1916, 
39 Stat., 587, in time of war or national emergency after expiration 
of enrollment. However, if in time of war or national emergency on 
active duty under call on date of expiration of enrollment, the Navy 
Department may require him to continue to serve by reason of his 
obligation to respond to such call at any time within the period of 
enrollment. Retainer pay, as stated above, is consideration for the 
obligation to respond to call for such active duty, but is not consid- 
eration for such active service. Since the obligation to respond to 
call to active service ceases upon termination of enrollment the con- 
sideration therefor also ceases, and no right to retainer pay accrues 
for interim between enrollments by reason of the member’s reten- 
tion on active duty after expiration of enrollment. 

Accordingly claimant is not entitled to retainer pay for the period 
between expiration of his enrollment on January 16, 1920, and re- 
enrollment on May 3, 1920. 26 Comp. Dec., 900; 1 MS. Comp. Gen., 
750, September 6, 1921; 2 éd., 506, October 12, 1921. 

Upon review the settlement is sustained. 
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FEDERAL FARM LOAN BOARD—DEFICIENCY ASSESSMENTS. 


The Federal Farm Loan Board may not, under the deficiency provision of 
section 302, of the act of March 4, 1923, 42 Stat., 1473, assess against the 
Federal and joint-stock land banks expenses incurred in excess of the 
amount appropriated by Congress. 


Comptroller General McCarl to the Secretary of the Treasury, February 27, 
1924: 


I have your letter of February 1, 1924, requesting decision whether 
under the “deficiency ” provision of section 302 of the agricultural 
credits act, 42 Stat., 1473-1474, amending paragraph 8 of section 
+ of the Federal Farm Loan act, 39 Stat., 361, the Federal Farm 
Loan Board may without further appropriation by Congress assess 
the banks and make payments for expenses incurred in excess of the 
amount appropriated therefor as “ Miscellaneous expenses, Federal] 
Farm Loan Board, 1924,” 42 Stat., 1095, as follows: 


For traveling expenses of the members of the board and its officers and em- 
ployees; per diem in lieu of subsistence, not exceeding $4; and contingent and 
miscellaneous expenses, including books of reference and maps, and exclusive 
of stationery and printing and binding, $20,000; 


Section 302 of the agricultural credits act of March 4, 1923., 42 
Stat., 1473, contains a provision as follows: 


The Federal Farm Loan Board shall, prior to June 30, 1923, and each six 
months thereafter, estimate the expenses and salaries of the Federal Farm 
Loan Board, its officers and employees, farm loan registrars, deputy registrars, 
the examiners and reviewing appraisers, and apportion the same among the 
Federal and joint-stock land banks in proportion to their gross assets at the 
time of such apportionment and make an assessment upon each of such banks 
pursuant to such apportionment, payable on the 1st of July or January next 
ensuing. The funds collected pursuant to such assessments shall be deposited 
with the Treasurer of the United States to be disbursed in payment of such 
salaries and expenses on appropriations duly made by Congress for such 
purpose. 

In decision of August 16, 1923, 3 Comp. Gen., 84, it was said: 


Under this provision the funds collected pursuant to the assessments, and 
not the money appropriated by the act of January 3, 1923, are to be used to 
pay the authorized salaries and expenses of the Federal Farm Loan Bureau. 
Accordingly the money appropriated by said act and carried on the books of 
the Treasury under the heading “ Salaries, Federal Farm Loan Board, 1924,” 
“ Miscellaneous Expenses, Federal Farm Loan Board, 1924,” and “Salaries and 
Expenses, Reviewing Appraisers, Federal Farm Loan Board (reimbursable), 
1924,” will not be expended but will remain to the credit of said appropria- 
tions until covered into the surplus fund and the money received from the 
assessments against the Federal and joint-stock land banks should be deposited 
and covered into the Treasury to the credit of one or more special funds 
properly designated and be used in payment of the salaries and expenses of the 
Federal Farm Loan Bureau appropriated for in the act of January 3, 1923, 
and subject to the limitations and restrictions prescribed in said act. 


Section 302 of the agricultural credits act, supra, page 1474, 
further provides: 


If any deficiency shall occur in such fund during the half-year period for 
which it was estimated, the Federal Farm Loan Board shall have authority 
to make immediate assessment covering such deficiency against the Federal 
and joint-stock land banks upon the same basis as the original assessment. 
If at the end of the six months’ period there shall remain a surplus in such 
fund, it shall be deducted from the estimated expenses of the next ensuing 
six months’ period when assessment is made for such period. 
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With your submission you transmit letter of January 26, 1914, 
from the Farm Loan Commissioner, Federal Farm Loan Bureau, 
which reads in part: 

It appears at this time, if the present rate of expenditure be maintained, 
that the expenditures from the appropriation “ Miscellaneous Expenses, Fed- 
eral Farm Loan Board (special fund), 1924,” will be in excess of $20,000. 
The appropriation made by Congress for miscellaneous expenses limits the 
amount which the Board may expend thereunder to $20,000. The question 
arises, whether, under the “deficiency ” provision of Section 302, the Board 
may assess the banks for expenses incurred in excess of the amount ap- 
propriated by Congress, and whether assessments for such deficiencies may 
be made by the Board without being covered by a Congressional appropriation. 


It is not shown what was the amount of the assessment for the 
expenses here in question for the fiscal year 1924, but it is indicated 
by the question of the submission that the amount of $20,000 appro- 
priated by the act of January 3, 1923, 42 Stat., 1095, was taken as 
the maximum, and that the maximum was estimated, apportioned, 
and collected. See Hearing before Subcommittee of House Com- 
mittee on Appropriations, Treasury Department Appropriation Bill, 
1925, pages 219 and 220. On that basis the assessments for the first 
six months of the fiscal year, 1924, totaled $10,000, and for the last 
six months, $10,000, and, considering the statement of the Farm 
Loan Commissioner, made on January 26, 1924, that “ It appears at 
this time, if the present rate of expenditure be maintained, that the 
expenditures from the appropriation ‘ Miscellaneous expenses, Fed- 
eral Farm Loan Board (special fund), 1924, will be in excess of 
$20,000,” there appears to have been a deficiency in the amount as- 
sessed for the first 6 months. 

The question therefore arises as to whether such a deficiency is 
of the character authorized by the deficiency provision of section 
302 of the act to be immediately assessed; and in the determination 
of that question there is for consideration the immediately preceding 
provision that the assessed funds are “ to be disbursed in payment of 
such salaries and expenses on appropriations duly made by Congress 
for such purpose.” 

It appears obvious that if Congress had intended to authorize un- 
limited assessments for deficiencies it would not have restricted the 
disbursements to appropriations duly made by Congress. To ex- 
plain the apparent inconsistency of the two provisions in the section 
and to ascertain the purpose and intent of each consideration may 
be given to the legislative history of the enactment. 

A bill, H. R. 13125, “ To amend sections 3, 4, 6, 9, 12, and 15 of 
the act of Congress approved July 17, 1916, known as the Federal 
Farm Loan Act,” was introduced on December 4, 1922, by Mr. 
Strong, of Kansas, and referred to the Committee on Banking and 
Currency, containing, page 2, provisions as follows: 


The Farm Loan Board shall, prior to June 30, 1923, and each six months 
thereafter, estimate the expenses and salaries of the Federal Farm Loan Board, 
its officers and employees, farm loan registrars, deputy registrars, the examin- 
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ers and reviewing appraisers, and apportion the same amongst the Federal 
and joint-stock land banks in proportion to their gross assets at the time of 
such apportionment and make an assessment upon each of such banks pur- 
suant to such apportionment, payable on the 1st of July or January next en- 
suing. The funds collected pursuant to such assessment shall be deposited with 
the Treasurer of the United States to the credit of the Federal Farm Loan 
Board and be by it disbursed upon proper voucher in payment for such salaries 
and expenses. 

If any deficiency shall occur in such fund during the half-year period for 
which it was estimated, the Farm Loan Board shall have authority to make 
immediate assessment covering such deficiency against the Federal and joint- 
stock land banks upon the same basis as the original assessment. If at the 
end of the six months’ period there shall remain a surplus in such fund, it 
shall be deducted from the estimated expenses of the next ensuing six months’ 
period when assessment is made for such period. Land bank appraisers shall 
receive such compensation as the Federal Farm Loan Board shall fix and shall 
be paid by the Federal land banks and the joint-stock land banks which they 
serve in such proportion and in such manner as the Federal Farm Loan Board 
shall order. 


It does not appear that this identical bill was reported out of the 
committee to which it was referred, but it does appear that said 
bill was revised (see hearings before the Committee on Banking and 
Currency of the House, December 21, 1922, to January 15, 1923), and 
that as revised it was introduced by Mr. Strong January 26, 1923, as 
H. R. 14041 with provisions identical with the provisions last above 
quoted except that the last sentence of the first paragraph, as quoted 
above, was changed to read: “ The funds collected pursuant to such 
assessments shall be deposited with the Treasurer of the United 
States to be disbursed in payment of such salaries and expenses on 
appropriations duly made by Congress for such purpose.” These two 
paragraphs, as they appeared in H. R. 14041, also appeared without 
change in H. R. 14270 which was introduced by Mr. Strong Febru- 
ary 9, 1923, and in S. 4280 as it was reported from the committee 
and finally enacted into the law here under consideration. 

In the committee’s report, No. 1712, on S. 4280, it was said, page 
18: “ The bill as presented in this report is, as stated above, a com- 
posite embracing the salient features of Senate bill 4287, more famil- 
iarly spoken of as the Lenroot bill; Senate bill 4280, known as the 
Capper bill; and House bill 14270, known as the Strong bill.” 

It thus appears that the provision of the section with reference to 
the deficiency was incorporated into said section in connection with 
a provision which contemplated the expenditure of the funds raised 
by assessment without reference to any appropriation thereof by 
Congress. Therefore, when the section was thereafter changed to 
provide for the expenditure of the funds only “ on appropriations 
duly made by Congress,” it must have been the purpose and intent 
to make all expenditures from assessments subject to control by the 
Congress through the means of appropriations. Unless the prov- 
sions as to appropriations is applicable to the deficiency assessments, 
as well as to the semiannual assessments, it is of no force or effect, and 
it is not to be assumed that a change would have been made which 
could be nullifred by another provision in the same section. 
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The two provisions may be so construed that effect will be given 
to each, and under the well-recognized rules of statutory construc- 
tion, they must be so construed. Accordingly, it must be held that 
the provision limiting expenditures to “ appropriations duly made 
by Congress” is applicable to funds raised under deficiency assess- 
ments as well as to funds raised under the semiannual assessments, 
and that deficiency assessments are authorized only when the amount 
assessed under the semiannual assessments is less than the amount 
appropriated. 

Answering specifically the question submitted, I have to advise 
that the Federal Farm Loan Board may not, under the deficiency 
provision of the said section 302, “ without further appropriation 
by Congress assess the banks and make payments for expenses in- 
curred in excess of the amount appropriated by Congress” under 
the appropriation referred to in the first paragraph hereof. 





VETERANS’ BUREAU—DISABILITY COMPENSATION—PRESUMP-: 
TION OF “SOUND CONDITION.” 


The conclusive presumption of sound condition at time of examination, accept- 
unce and enrollment in the military or naval service, except as to dis- 
abilities noted of record, does not preclude the Government from consider- 
ing evidence that the disability was due to the soldier’s own willful 
misconduct whether before or after enrollment, and when that fact is 
established no compensation is payable. 

As to a disability not noted of record at time of, or prior to, inception of active 
service, in addition to the statutory presumption of sound condition at 
date of entrance into the service there is necessarily a legal presumption 
that the injury or disease resulting in such disability was suffered or 
contracted in line of duty; this presumption is controlling unless it be 
affirmatvely shown that such injury or disease was suffered or contracted 
while not in line of duty. 

Fraudulent concealment of disability at time of enlistment overcomes any 
statutory presumption of sound condition at that time and bars any rights 
to compensation under the war-risk act by reason of such concealed 
disabilities or any aggravation thereof. 

A person whose mental condition at time of acceptance for service under a 
voluntary enlistment is shown to have been such that he could not have 
entered into a valid contract for service, can not be held to have entered 
the military service, his enlistment being void; the conclusive presumption 
of sound condition is accordingly not applicable and no payment of com- 
pensation is authorized. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

February 27, 1924: 

Consideration has been given to your letter of December 1, 1923, 
in which you (1) refer to decision of September 29, 1923, 3 Comp. 
(jen., 175, (2) request instruction as to the application of the general 
principles announced in said decision to the facts of a particular 
case, which you present, and (3) submit for decision two general 
questions as follows: 


1. Did Congress intend by. the “sound condition" provision in section 300 
of the war risk insurance act as amended by the act of March 4, 1923, 42 
Stat., 1522, “to lay down’a rule which would grant to every man who became 
disabled in the war by a disease not noted at enlistment, full compensation 
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for the disability regardless of the fact that he might have been disabled to a 
lesser extent by the same disease prior to his enlistment, or did it intend to 
provide compensation also for the preexisting disabilities of those who were 
not in any way injured during their service provided no notation of their 
defects was made on their records at time of enlistment? 

2. Does the “sound condition” proviso apply to mental, as well as physical, 
defects, disorders, and infirmities, not made of record? 


The general principles or rules announced in the decision of Sep- 
tember 29, 1923, are as follows: 


A claimant having a disability the law requires determination whether there 
was made a record in any manner by proper authorities of the United States 
at the time of, or prior to, inception of active service, of the then existence of 
such disability. If so, the question is thereby limited to one of aggravation 
suffered or contracted in line of duty without “own willful misconduct,” the 
extent of the disability at enrollment for service being conclusively presumed 
to be such as was so made of record. In such cases there is a distinction 
between aggravation of the disease due to line of duty in the military service 
without “own willful misconduct,” and the natural progress of the disease, 
the one being compensable and the other not compensable. The question 
whether it is natural progress or compensable aggravation is primarily one 
for medical ascertainment. 

If no such record was made the statutory presumption of soundness at en- 
rollment for service attaches and there are then for determination, first, 
whether such disability was suffered or contracted in line of duty, and if so, 
second, without “ own willful misconduct.” 


The case presented in which you have doubt as to the proper 
application of said principles is as follows: 


Wayne Watt Crocker, an inmate of the Homeopathic State Hospital for the 
Insane, at Allentown, Pa., was, on May 4, 1918, at the request of his father, 
permitted to leave said hospital on a furlough. On May 28, 1918, he enlisted 
in the Army, applying for $10,000 of insurance for his father’s benefit the 
following day, May 29, 1918. On the following day, May 30, 1918, he was 
admitted to the Post Hospital at Fort Slocum, N. Y., on a diagnosis of 
dementia praecox, and remained there until discharged from the Army on 
July 8, 1918. He was returned to the Homeopathic State Hospital for the 
Insane at Allentown, Pa., on October 16, 1918, and advice from that institution 
shows that his mental condition on that date was the same as it was when he 
was furloughed, on May 4, 1918. 


When the United States entered the World War on April 6, 1917, 
the Army was recruited solely by voluntary enlistment, and section 
11 of the act of March 16, 1802, 2 Stat., 134, which was carried into 
the Revised Statutes as section 1116, required recruits enlisted in the 
Army to be “ effective and able bodied men.” Paragraphs 929 and 
908 of Army Regulations of 1863 and 1889, respectively, similarly re- 
quired recruits to be “ effective, able bodied, free from disease, of 
good character and habits.” The act of May 18, 1917, 40 Stat., 76, en- 
titled “An act to authorize the President to increase temporarily the 
Military Establishment of the United States” specified in section 7 
that the qualifications and conditions for voluntary enlistment as 
therein provided should be the same—except as to age—as those pre- 
scribed by existing law for enlistment in the Regular Army, that is, 
that the recruits be “effective and able bodied men.” Said act also 
provided for the draft of members of the National Guard and of 
civilians necessary to raise and maintain the Army, with specific 
authority, page 79, to draft for limited military service “ those found 
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to be physically or morally deficient.” .The act of August 31, 1918, 
40 Stat., 955, amended the earlier selective service law in many par- 
ticulars but the requirements with respect to physical, mental, and 
moral condition remained the same. Pursuant to these laws: the 
Army was raised for service in the World War, and Congress is pre- 
sumed to have had in contemplation the fact that men were volun- 
tarily enlisted and were drafted with or without physical defects 
when it amended section 300 of the act of October 6, 1917, 40 Stat., 
405, by the acts of June 25, 1918, 40 Stat., 611, August 9, 1921, 42 


Stat., 153, and section 2 of the act of March 4, 1923, 42 Stat., 1522, to 
provide as follows: 


For death or disability resulting from personal injury suffered or disease 
contracted in the line of duty on or after April 6, 1917, or for an aggravation 
of a disability existing prior to examination, acceptance and enrollment for 
service, when such aggravation was suffered and contracted in the line of 
duty on or after April 6, 1917, by any commissioned officer or enlisted man, 
or by any member of the Army Nurse Corps (female) or of the Navy Nurse 
Corps (female) when employed in the active service under the War Depart- 
ment or Navy Department, the United States shall pay to such commissioned 
officer or enlisted man, member of the Army Nurse Corps (female) or of the 
Navy Nurse Corps (female) or, in the discretion of the director, separately to 
his or her dependents, compensation as hereinafter provided; but nd compen- 
sation shall be paid if the injury, disease, or aggravation has been caused by 
his own willful misconduct. That for the purposes of this section every such 
officer, enlisted man, or other member employed in‘ the active service under 
the War Department or Navy Department who was discharged or who re- 
signed prior to August 9, 1921, and every such officer, enlisted man, or other 
member employed in the active service under the War Department or Navy De- 
partment on or before November 11, 1918, who on or after August 9, 1921, is 
discharged or resigns, shall be conclusively held and taken to have been in 
sound condition when examined, accepted, and enrolled for service, except as 
to defects, disorders, or infirmities, made of record in any manner by proper 
authorities of the United States at the time of, or prior to, inception of active 
service, to the extent to which any such defect, disorder, or infirmity was so 
made of record: Provided, That an ex-service man who is shown to have a 
neuropsychiatric disease or an active tuberculous disease developing a 10 
per centum degree of disability or more in accordance with the provisions of 
subdivision (2) of section 302 of the War Risk Insurance Act, as amended, and 
such showing was also made upon examination by a medical officer of the Vet- 
erans’ Bureau or by a legally qualified physician made within three years 
after separation from the active military or naval service of the United States, 
shall be considered to have acquired his disability in such service or to have 
suffered an aggravation of a preexisting neuropsychiatric disease or tuber- 
culosis, in such service, but nothing in this proviso ghall be construed to pre- 
vent a claimant from receiving the benefits of compensation and medical care 
and treatment for a disability due to these diseases of more than 10 per centum 
degree (in accordance with the provisions of subdivision (2), section 302, of 
the War Risk Insurance Act as amended) at a date more than three years 
after separation from such service if the facts of the case substantiate his 
claim: And provided further, That compensation as hereinafter provided may 
be paid for disability resulting from personal injury or disease contracted 
in line of duty prior to April 6, 1917, or for aggravation of a disability existing 
prior to examination, acceptance, and enrollment for service for such aggrava- 
tion suffered and contracted in line of duty prior to April 6, 1917, by any mem- 
ber of the military or naval forces in active service on April 6, 1917, who was 
discharged subsequent to April 6, 1917. With the exception of members of the 
military and naval forces whose injury was suffered or disease contracted 
prior to April 6, 1917, this section shall be deemed to be in effect as of April 
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The provision of this statute as to presumption of sound condition 
is not ambiguous. The statement “shall.be conclusively held and 
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taken” must be regarded as even stronger than a legal presumption 
and to constitute an inference which the law makes so peremptory 
that it may not be overturned by any contrary proof however strong. 
Accordingly, it becomes necessary to so apply the law as to give 
full force and effect to said provision regardless of whether such 
application may result in conferring benefits in some cases in excess 
of the deserts of beneficiaries. It may be said that in cases in which 
the proper authorities of the United States made no record of dis- 
ability at the time of, or prior to, inception of active service the man 
thus accepted, though he may have had some latent or even appar- 
ent disease or defect, is to be considered on a par with the man 
who was 100 per cent fit, and any disability thereafter disclosed is 
conclusively presumed to have been incurred since enrollment. 

But by the terms of the law there are for consideration two other 
elements: (1) Whether the disability was due to the man’s “willful 
misconduct,” and (2) whether incurred “in line of duty.” These 
elements present certain difficulties in the application of the coaclu- 
sive presumption provision with respect to disabilities not made of 
record at the time of, or prior to, inception of active service. 

If the nature of the injury or disease is such as to impel the con- 
clusion that it was caused by his own willful misconduct, or if it is 
otherwise established that it was so caused, then no compensation 
shall be paid; and the conclusive presumption as to soundness of 
condition at time of examination, acceptance, and enrollment in the 
service does not preclude the Government from considering evidence 
tending to establish that the injury or disease resulting in the dis- 
ability was caused by his own willful misconduct regardless of 
whether such misconduct was before or after his enlistment. 

If the conclusive presumption of soundness at time of acceptance 
and enrollment is to be given effect it must be held that, as to a dis- 
ability existing and not made of record at the time of, or prior to, 
inception of active service, there is also a legal presumption that the 
injury or disease resulting in said disability was suffered or con- 
tracted in line of duty; and while such presumption is not absolute 
or conclusive it must be held to control unless it be affirmatively 
shown that such injury or disease was suffered or contracted while 
not in line of duty. 

An exception to the rule as to conclusive presumption of sound 
condition is justified when a person fradulently conceals a disability 
upon entrance into the service. See decision of December 27, 1923, 
3 Comp. Gen., 398. The controlling element in considering these 
preexisting disabilities is the making of a record at the time of, or 
prior to, inception of active service. Therefore, if there is sufficient 
evidence that a person, by misrepresentation or otherwise, fraudu- 
Iently concealed a disability which otherwise would have been noted 
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and recorded, no compensation should be paid, as no statutory right 
can accrue in favor of a person as a result of his fraudulent action. 

Both parts of the question numbered 1, supra, are answered in 
the affirmative subject to the qualifications hereinbefore mentioned 
with reference to own willful misconduct, line of duty, and fraudu- 
lent concealment. 

Question numbered 2 is also answered in the affirmative subject 
to the same qualifications and, except when drafted, to the addi- 
tional qualification that a person whose mental condition at time of 
acceptance for service is shown to have been such that he could not 
have entered into a valid contract for service is not to be regarded as 
in the service for purposes of disability compensation or insurance. 

The case of Wayne Watt Crocker presented in your submission is 
not controlled by the provision of the statute as to conclusive pre- 
sumption of sound condition for the reason that it may be assumed a 
record of disability in his case was made by proper authorities 
“prior to” any “inception of active service” by him, as the report 
submitted indicates that he was admitted to a military hospital 
without reporting to an organization for active service. Further- 
more, it would appear that there was no entrance into the military 
service by him. He was not drafted, and, being insane, he could not 
enter into a voluntary enlistment which is a contract for service, 


therefore, no payment of compensation or insurance is authorized 
in his case. 





OFFICERS AND EMPLOYEES—RETROACTIVE PROMOTION. 


Where the law provides for appointment by one officer with the approval of 
another officer, the approval of the promotion of an employee when given 
will relate back to the date of action by the appointing officer and make 
the promotion effective from said date if the other conditions necessary 
to make the promotion effective had been fulfilled on said date. 

Promotions in the Bureau of Internal Revenue to positions to which appoint- 
ments were not authorized to be made by the Commissioner of Internal 
Revenue, either with or without the approval of the Secretary of the 
Treasury, are not effective until action by the Secretary of the Treasury 
upon such promotions. 

Promotions involving a change in duties are effective only from date of accept- 
ance and entrance upon duty after notice. . 

In case of promotions involving no change in duties, the acceptance may be 
assumed and the promotion regarded as effective from the date the officer 
having authority to make the promotion actually selects and designates 
the employee for such promotion unless the promotion is made effective 


from some subsequent date. In no case can such promotion be made to 
take effect ‘retroactively. 


Comptroller General McCarl to J. L. Summers, disbursing clerk, Treasury 
Department, February 28, 1924: 


T have your letter of February 16, 1924, as follows: 


Your decision is requested whether the accompanying pay rolls marked “ Sup- 
plemental” covering additional pay on account of promotions for the period 
from February 1 to February 15, 1924, may properly be paid. The pay rolls 
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are approved in the sums of $1,961.44 and $63.13, respectively, payable from 
the appropriations for “Collecting the Internal Revenue” and for “ Salaries, 
Office of the Commissioner of Internal Revenue.” It will be observed that op- 
posite each name in the remarks column is a statement to the effect that the 
promotion is to be effective from February 1, 1924. This office is advised that 
those promotions were recommended by the Commissioner of Internal Revenue 
by letter dated February 13, 1924, which letter received the approval ef the 
Secretary of the Treasury under date of February 14, 1924. 

Attention is invited to the accompanying letter of the Assistant to the Com- 
missioner dated the 15th instant stating that the employees in question were 
selected and designated for the increase prior to February 1, 1924. 


The appropriations involved, “ Salaries, Office of the Commissioner 
of Internal Revenue,” and “Collecting the Internal Revenue,” are 
carried in the act of January 3, 1923, 42 Stat., 1096 and 1097, respec- 
tively. The first named appropriation provides for the statutory 
salaries of officers and employees in the Office of the Commissioner 
of Internal Revenue. The other is a lump-sum appropriation for 
expenses of assessing and collecting the internal revenue taxes, includ- 
ing the employment of the necessary officers, attorneys, experts, 
agents, accountants, inspectors, deputy collectors, clerks, janitors, and 
messengers in the District of Columbia and the several collection dis- 
tricts, to be appointed as provided by law. 

Section II of the act of October 3, 1913, 38 Stat., 166, provided for 
an income tax. Paragraph N of the section, page 180, provided that 
the Commissioner of Internal Revenue, with the approval of the 
Secretary of the Treasury, was authorized to appoint all officers, 
agents, inspectors, deputy collectors, clerks, messengers, and auditors 
for employment in the District of Columbia or any collection district 
in the United States or any of the territories thereof necessary for 
the purpose of carrying into effect the provisions of Section II and 
also provided that in the office of the Commissioner of Internal 
Revenue there should be appointed by him, with the approval of the 
Secretary of the Treasury, an additional deputy commissioner, two 
heads of divisions, and such other clerks, messengers, and employees 
as might be necessary. 

Title I of the act of September 18, 1916, 39 Stat., 756, also imposed 
an income tax. Section 22 of Title I, page 776, under the heading 
“ general administrative provisions” provided that all administra- 
tive, special, and general provisions of law, including the law in rela- 
tion to assessment, remission, collection, and refund of internal rev- 
enue taxes not theretofore specifically repealed and not inconsistent 
with the provisions of the title were thereby extended and made ap- 
plicable to all the provisions of the title and to the tax therein im- 
posed. Section 24 of the same title provided that Section IT of the 
act approved October 3, 1913, was thereby repealed except as therein 
otherwise provided. 

Section 10 of the act of December 17, 1914, 38 Stat., 789, called the 
Narcotic Act, provides that the Commissioner of Internal Revenue, 
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with the approval of the Secretary of the Treasury, is authorized to 
appoint such agents, deputy collectors, inspectors, chemists, assistant 
chemists, clerks, and messengers in the field and in the District of 
Columbia as may be necessary to enforce the provisions of the act. 

Section 38 of Title I of the act of October 28, 1919, 41 Stat., 319, 
known as the National Prohibition Act, provides that the Commis- 
sioner of Internal Revenue and the Attorney General are respectively 
authorized to appoint and employ such assistants, experts, clerks, 
and other employees in the District of Columbia or elsewhere as they 
may deem necessary for the enforcement of the provisions of the act. 

From the statutes hereinbefore mentioned it would appear that a 
certain class of employees of the Bureau of Internal Revenue may be 
appointed by the Commissioner alone, that certain other classes may 
be appointed by the Commissioner with the approval of the Secre- 
tary of the Treasury, and that still other classes may be appointed 
only by the Secretary of the Treasury. It also appears that under 
the two appropriations involved in this case there are two classes of 
employees, to wit, one class in which appointments and promotions 
may be made by the Commissioner, with the approval of the Secre- 
tary, and another class in which the appointments and promotions 
may be made only by the Secretary. 

Promotions such as are here involved can be made only by the 
officer having the authority to appoint to the position involved. 
Original appointments to positions in the classified civil service and 
promotions therein involving a change in duties are effective only 
from date of acceptance and entrance upon duty after notice of 
appointment. In the case of a promotion involving no change in 
duty the acceptance may be assumed and the promotion regarded as 
effective from the date the officer having the authority to make the 
promotion actually selects and designates the employee for such 
promotion, unless it is stipulated that the promotion shall be effective 
from some subsequent date. In no case can such appointment or 
promotion be made to take effect retroactively, but the date of formal 
notice of appointment or promotion is not controlling when it is 
shown that the officer having the authority to make the promotion 
actually made the selection and designation at an earlier date. The 
selection and designation, to be effective, must actually be made by 
the officer authorized by law to make the appointment or promotion 
and this authority may not be delegated to a subordinate. 

Where the law provides for appointment by one officer with the 
approval of another officer, the approval when given will relate 
back to the date of action by the appointing officer and make the 
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promotion effective from said date if the other conditions necessary 
to make the promotion effective had been fulfilled on said date. 

From the procedure followed in making the promotions here in- 
volved it may be assumed that none of them were to positions to 
which appointments or promotions may be made by the commis- 
sioner either with or without the approval of the Secretary. It does 
not appear that there was any action by the Secretary, on these pro- 
motions, until February 14, 1924. You are advised, therefore, that 
from the facts appearing payment under said promotions may not 
legally be made for any period prior to February 14, 1924. 


DEPARTMENT OF AGRICULTURE—PERIODICALS—STATUTORY 
CONSTRUCTION. 


The act of March 4, 1909, 35 Stat., 1054, authorizing the Secretary of Agri- 
culture to pay in advance for any publications for the use of his depart- 
ment, is not repealed or superseded by the act of March 4, 1915, 38 Stat., 
1049, permitting advance payments for periodicals when certified in writ- 
ing by the respective heads of the executive departments, or other Govern- 
ment establishments, to be required for official use. 


Decision by Comptroller General McCarl, February 29, 1924: 

There is before this office for decision as to the effect that section 
5 of the act of March 4, 1915, 38 Stat., 1049, has in either repealing 
or superseding the act of March 4, 1909, 35 Stat., 1054, which reads: 


That hereafter section thirty-six hundred and forty-eight of the Revised 
Statutes shall not apply to the subscriptions for publications for the Depart- 
ment of Agriculture, and the Secretary of Agriculture is authorized to pay in 
advance for any publications for the use of this department. 


Section 5 of the act of March 4, 1915, is as follows: 


That hereafter subscriptions to periodicals, which have been certified in 
writing by the respective heads of the executive departments or other Gov- 
ernment establishments to be required for official use, may be paid in advance 
from appropriations available therefor. 


The purpose of these provisions was to overcome the prohibition 
contained in section 3648 of the Revised Statutes, so far as the 
subscriptions to periodicals are concerned. 

In a decision of the former Comptroller of the Treasury, upon 
this same question, 80 MS., 1107, dated March 16, 1917, it was said: 


The provision in the act of 1909 is special legislation applicable only to the 
Department of Agriculture, but it is broader in its scope than the provision 
in the act of 1915, in that it applies to publications generally, whereas, the 
provision in the act of 1915 applies only to periodicals. 

The act of 1915 does not in express terms repeal the provision in the act of 
1909, and while the terms of the later provision are broad enough to include 
the Department of Agriculture, they do not refer specifically to said depart- 
ment. The two provisions are not in conflict and effect can be given to each, 
Therefore, in accordance with the well established rules of statutory con- 
struction, the provision in the act of 1915 should not be regarded as repealing 
or superseding the provision in the act of 1909. 
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The construction thus placed upon these acts in that decision ap- 
pears to have been followed heretofore, and the existing procedure 
will not be disturbed. 


COMPENSATION, DOUBLE—X-RAY FEES. 


Fees for X-ray examinations of policemen and firemen of the District of 
Columbia injured in the performance of duty, aggregating an indefinite and 
undetermined amount per annum, being dependent entirely upon con- 
tingencies without the control of the Government or the employee, are not 
Salary within the meaning of the act of May 16, 1920, 39 Stat., 120, and 
may be paid to a physician regularly employed by the District of Columbia 
at an annual salary to render expert service at certain disease clinics, the 
aggregate of the salary and fees being immaterial. 


Comptroller General McCarl to the President, Board of Commissioners of 
the District of Columbia, March 1, 1924: 

I have your letter of January 29, 1924, transmitting a report 
relative to the empléyment of Dr. W. H. Merrill by the board of 
police and fire surgeons of the District of Columbia in making 
X-ray examinations of injured members of the police and fire de- 
partments and requesting decision whether such employment is 
prohibited because of the fact that Doctor Merrill holds regular em- 
ployment in the health department as Réntgenologist at the rate of 
$600 per annum. : 

In letter dated Septemebr 26, 1922, based on evidence appearing 
in the accounts of J. R. Lusby showing payments to Doctor Merrill 
for X-ray examinations, it was stated as follows: 


The rendering of services by Dr. Merrill to the police and fire departments, 
as stated, constitutes an employment the compensation of which is payable 
under an appropriation, and by reason of his position and compensation as 
Réntgenologist, involves payments, under appropriations, in excess of $2,000 
per annum. This office believes the matter to be within the meaning and 
prohibition of the provisions of the act of May 10, 1916, cited. The payments 
made will not be disturbed, but the matter is brought to your attention so 
that employment such as here disclosed be not made. A reply hereto is re- 
quested accordingly. 


Notwithstanding that a report was specifically requested, an 
early date having been contemplated, the present submission more 
than a year after the request is the first report that has been re- 
ceived, such delay resulting in suspensions of further payments to 
Doctor Merrill. 

The additional evidence shows that Doctor Merrill is employed 
in two capacities for the District of Columbia, 

Under his employment in the health department as Réntgenolo- 
gist he attends the tuberculosis and venereal disease clinics on Tues- 
days and Thursdays and renders such expert service as may be re- 
quired for which he is paid $600 per annum. Payment for this 
service is made from annual appropriation for the tuberculosis and 
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venereal dispensary, the current appropriation appearing in the act 
of February 28, 1923, 42 Stat., 1352. 

In addition to that employment it appears that for many years 
the board of police and fire surgeons has employed Doctor Merrill 
for the purpose of making X-ray examinations of policemen and 
firemen sustaining injuries in the performance of their duties. For 
each examination thus ordered be receives $2. It is stated that some 
of the plates used in these examinations are furnished by the Dis- 
trict and some by Doctor Merrill, but that the rate of payment is 
the same in each instance. In recent years the total amount paid 
to Doctor Merrill for these X-ray examinations is stated as aver- 
aging from $2,000 to $2,500, depending, of course, on the number 
of casualties. Payment for this service is made from the “ Police- 
men’s and firemen’s relief fund” created by section 12 of the act of 
September 1, 1916, 39 Stat., 718, all moneys credited to such fund 
being reappropriated annually. The current appropriation appears 
in the act of February 28, 1923, 42 Stat., 1350. The fund is avail- 
able for medical and hospital treatment of disabled policemen and 
firemen certified as necessary by the board of police and fire sur- 
geons or at least two members thereof. 

The legality of the two payments is for determination under the 
act of May 26, 1916, as amended by the act of August 20, 1916, 39 
Stat., 120, 582, as follows: 


That unless otherwise specifically authorized by law, no moneys appropriated 
by this or any other Act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, * * 


Both classes of payments to Doctor Merrill are made from appro- 
priated money within the meaning of this act. The payment of $600 
for service with the health department is clearly “ salary ” within the 
meaning of the act. The payment of an indefinite and undeter- 
mined total aggregate amount per annum, made up of charges for 
separate services dependent entirely upon contingencies without the 
control of the Government or the employee, is not “salary ” within 
the meaning of the statute. Such payments are classed as fees for 
professional service and the annual aggregate total of such fees does 
not come within the prohibition of the statute against payment of 
two salaries aggregating more than $2,000. See 22 Comp. Dec., 678; 
2 Comp. Gen., 37; 27 MS. Comp. Gen., 819. As Doctor Merrill’s 
duties with the Health Department do not require him to perform the 
other service for the police and fire departments, and as the two po- 
sitions are separate and distinct with compensation fixed for each, 
his employment in both capacities and payment therefor of amounts 
aggregating in excess of $2,000 a year is authorized. 
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MILEAGE—SUBSISTENCE AND TRAVELING EXPENSES—OFFICERS 
OF THE COAST AND GEODETIC SURVEY. 


For unrepeated travel between various points within the United States officers 
of the Coast and Geodetic Survey are limited to mileage which is in lieu 
of cost of transportation, subsistence and all other expenses incident to 
travel. 


Comptroller General McCarl to the Secretary of Commerce, March 1, 1924: 


I have letter of the Acting Secretary of Commerce, dated Febru- 
ary 12, 1924, as follows: 


The Director of the Coast and Geodetic Survey of this department plans 
to assign two commissioned officers to field work in terrestrial magnetism, 
which would cover a period of six months or more and would involve making 
observations at a series of stations 50 to 100 miles apart, with stops in 
most cases of three to five days at a station. 

It is proposed to allow these officers actual transportation charges and a 
per diem of $4 to cover living expenses, in lieu of subsistence or mileage. 
The amended regulations of the Coast and Geodetic Survey, paragraphs 469e 
and 467f, provide as follows: 

“469e. Per diem allowance.—When orders are given which require travel 
in successive stages within the limits of the United States between widely 
separated points of duty, a per diem allowance of not to exceed $6 per day 
shall be allowed, exclusive of transportation charges, when specifically stated 
in the orders, the above to be in lieu of mileage or charges for actual traveling 
expenses. 

“4067f. The travel incurred in the execution of these orders is necessary 
for the public interests. In lieu of subsistence you will be allowed a flat 
per diem of $6 (or such lesser amount as may be .designated) in accordance 
with existing law and regulations.” 

Your decision is respectfully requested as to whether the proposed allowance 
of actual transportation charges and per diem of $4 in lieu of subsistence 
or mileage to the commissioned officers assigned to duty of the character indi- 
cated above is in accordance with section 12 of the act of June 10, 1922 (42 
Stat., 631), which provides: 

“The heads of the executive departments concerned are authorized to 
prescribe per diem rates of allowance, not exceeding $6, in lieu of subsistence 
to officers traveling on official business and away from their designated posts 
of duty.” 


Section 12 of the act of June 10, 1922, 42 Stat., 631, so far as 
material to this question, provides: 


That officers of any of the: services mentioned in the title of this Act, when 
traveling under competent orders without troops shall receive a mileage 
allowance at the rate of 8 cents per mile, distance t» be computed by the short- 
est usually traveled route and existing laws providing for the issue of trans- 
portation requests to officers of the Army traveling under competent orders, 
and for deduction to be made from mileage accounts when transportation is 
furnished by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act, but in cases when orders are given for travel 
to be performed repeatedly between two or more places in the same vicinity, 
as determined by the head of the executive department concerned, he may, 
in his discretion, direct that actual and necessary expenses only be allowed. 
Actual expenses only shall be paid for travel under orders outside the limits 
of the United States in North America. Unless otherwise expressly provided 
by law, no officer of the services mentioned in the title of this Act shall be 
allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty away from his designated post of duty, nor 
any sum for such expenses actually incurred in excess of $7 per day. The 
heads of the executive departments concerned are authorized to prescribe per 
diem rates of allowance, not exceeding $6, in lieu of subsistence to officers 
traveling on official business and away from their designated posts of duty. 


This statute prescribes methods of reimbursing officers their ex- 
penses for travel on official business. For unrepeated travel in the 
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United States the reimbursement must be made on a mileage basis 
at 8 cents per mile which is in lieu of cost of transportation, sub- 
sistence, and all other expenses incident to such travel. For travel 
performed repeatedly between two or more places in the same 
vicinity, in the discretion of the head of the executive department 
concerned, actual and necessary expenses may be allowed, and for 
travel outside the limits of the United States in North America ac- 
tual expenses only shall be paid. 

When the travel is performed under conditions which permit mile- 
age only no reimbursement is authorized for subsistence, the mileage 
being in lieu of subsistence, transportation, and all other travel 
expenses. When the travel is performed under conditions which 
authorize reimbursement of actual necessary expenses, as when per- 
formed outside the limits of the United States in North America, or 
under orders directing repeated travel between two or more places 
in the same vicinity, a per diem allowance in lieu of the actual cost 
of subsistence may be paid, such per diem allowance not to exceed 
$6. 2 Comp. Gen., 72, 373, and 635. 

The amended regulations (pars. 469e and 467f) of the Coast and 
Geodetic Survey, which you submit, apparently are intended to apply 
to successive stages of travel within the limits of the United States 
between points not in the same vicinity but widely separated. For 
travel performed under such conditions the statute does not authorize 
actual and necessary expenses and therefore does not authorize pay- 
ment of a per diem allowance in lieu of cost of subsistence. Unless 
travel within the United States is to be repeated, that is, where two 
or more journeys are to be made between the same places, the head 
of the department concerned may not direct that actual and neces- 
sary expenses be allowed. 

You are accordingly advised that the proposed allowance of actual 
transportation charges and per diem of $4 in lieu of subsistence to 
commissioned officers assigned to duty of the character indicated in 
your submission is not in accordance with section 12 of the act of 
June 10, 1922, 42 Stat., 631. 


FOREIGN JUDGMENTS—EMERGENCY FLEET CORPORATION. 


Judgments against vessels of the Shipping Board and Emergency Fleet Corpora- 
tion rendered by foreign courts can be paid only by the General Accounting 
Office. The payment of such judgments by disbursing officers prior to 
authorization by the General Accounting Office in order to prevent the 
arrest of the vessels or to save interest charges is contrary to law and 
unauthorized. 


Decision by Comptroller General McCarl, March 1, 1924: 
There is before this office for settlement claim of the United States 
Shipping Board, Emergency Fleet Corporation (symbol #93926) 
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for $3,290.23, representing amount paid out to satisfy a judgment 
rendered August 29, 1923, by the admiralty division of the English 
High Court of Justice in the case of the owners of the steamship 
Grantley v. the owners of the steamship Lake Farmingdale, arising 
out of collision in the Maramichi River September 10, 1919. 

On August 7, 1923, the Shipping Board at a meeting adopted the 
following resolution : 


Resolved, That the treasurer of the Emergency Fleet Corporation be author- 
ized and directed to pay foreign admiralty judgments out of the funds of the 
corporation, and after making such payment to present the judgments to the 
Comptroller General with a view to securing reimbursement therefor. If the 
Comptroller General shall rule that reimbursement can not be made, the matter 
should further be brought to the attention of the board by the treasurer, for 
the board’s consideration, 


and further directed that the treasurer of the Emergency Fleet Cor- 
poration advise the chairman of all outstanding foreign admiralty 
judgments. 

In accordance with this resolution, the judgment was paid from 
funds in the possession of a disbursing officer of the Corporation, 
symbol #93926, September 11, 1923, In this particular case it is 
reported by the Shipping Board that prompt payment of the judg- 
ment in London was imperative on account of the declared inten- 
tion to arrest the vessel while in port at Calcutta and acceptance of 
service became necessary in order to prevent the consequent delay 
to the ship. 

Payment of foreign judgments against vessels of the United States 
Shipping Board and the Emergency Fleet Corporation is controlled 
by sections 7 and 8 of the act of March 9, 1920, 41 Stat., 527, as 
follows: 


Sec. 7. That if any vessel or cargo within the purview of sections 1 and 4 
of this act is arrested, attached, or otherwise seized by process of any court in 
any country other than the United States, or if any suit is brought therein 
against the master of any such vessel for any cause of action arising from, or 
in connection with, the possession, operation, or ownership of any such vessel, 
or the possession, carriage, or ownership of any such cargo, the Secretary of 
State of the United States in his discretion, upon the request of the Attorney 
General of the United States, or any other officer duly authorized by him, may 
direct the United States consul residing at or nearest the place at which such 
action may have been commenced to claim such vessel or cargo as immune 
from such arrest, attachment, or other seizure, and to execute an agreement, 
undertaking, bond, or stipulation for and on behalf of the United States, or the 
United States Shipping Board, or such corporation as by said court required, 
for the release of such vessel or cargo, and for the prosecution of any appeal; 
or may, in the event of such suits against the master of any such vessel, direct 
said United States consul to enter the appearance of the United States or of 
the United States Shipping Board, or of such corporation, and to pledge the 
credit thereof to the payment of any judgment and cost that may be entered in 
such suit. The Attorney General is hereby vested with power and authority 
to arrange with any bank, surety company, person, firm, or corporation in the 
United States, its Territories and possessions, or in any foreign country, to 
execute any such aforesaid bond or stipulation as surety or stipulator thereon, 
and to pledge the credit of the United States to the indemnification of such 
surety or stipulator as may be required to secure the execution of such bond 
or stipulation. The presentation of a copy of the judgment roll in any such 
suit, certified by the clerk of the court and authenticated by the certificate and 
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seal of the United States consul claiming such vessel or cargo, or his successor, 
and by the certificate of the Secretary of State as to the official capacity of 
such consul, shall be sufficient evidence to the proper accounting officers of the 
United States, or of the United States Shipping Board, or of such corporation, 
for the allowance and payment of such judgments: Provided, however, That 
nothing in this section shall be held to prejudice or preclude a claim of the 
immunity of such vessel or cargo from foreign jurisdiction in a proper case. 

Sec. 8. That any final judgment rendered in any suit herein authorized, and 
any final judgment within the purview of sections 4 and 7 of this act, and 
any arbitration award or settlement had and agreed to under the provisions 
of section 9 of this act, shall, upon the presentation of a duly authenticated 
copy thereof, be paid by the proper accounting officers of the United States 
out of any appropriation or insurance fund or other fund especially available 
therefor; otherwise there is hereby appropriated, out of any money in the 
Treasury of the United States not otherwise appropriated, a sum sufficient to 
pay any such judgment or award or settlement. 


The first part of section 7 provides sufficient and ample protection 
to the foreign judgment creditors in the matter of final payment of 
the judgment. The procedure there prescribed should satisfy any 
judgment creditor; and the guaranties therein provided for preclude 
the necessity for arrest or detention of the vessel in any case. In 
view of these express provisions, including that for execution of in- 
demnity, etc., it is not believed that a threat to arrest the vessel could 
compel the immediate payment of the judgment prior to its proper 
settlement as a claim against the United States. 

The last part of section 7 stipulates the evidence that shall be con- 
sidered sufficient for allowance and payment of the judgments. It 
is noted in this case that the “ certificate of the Secretary of State as 
to the official capacity of such consul,” i. e. the official capacity of 
Charles L. De Vault, vice consul of the United States, who certified 
to the judgment roll, has not been furnished. 

Section 8 of the act governs the actual payment of the judgment 
claims, and its provisions stipulate but one medium through which 
payments shall be made, to wit, “by the proper accounting officers 
of the United States,” and also indicate the appropriations which 
shall be exclusively available for such payments. See 1 Comp. Gen., 
481; 2 Comp. Gen., 751. 

Reference is also made to the annual appropriation acts providing 
the “ Emergency Shipping Fund.” The applicable statute in this 
case is the act of February 13, 1923, 42 Stat., 1241. Such fund is 
made up of three parts as follows: 


(a) the amount on hand July 1, 1923, but not in excess of the sums suffi- 
cient to cover all obligations incurred prior to July 1, 1923, and then unpaid: 
(b) $50,000,000: Provided, That no part of this sum shall be used for the pay- 
ment of claims other than those resulting from the current maintenance and 
operation of vessels; (c) the amount received during the fiscal year ending 
June 30, 1924, from the operation of ships. 


Any funds a disbursing officer of the Emergency Fleet Corpora- 
tion may have on hand must be derived from one of these sources. 
Funds derived from any one of those sources are expressly prohib- 
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ited by statute from being used for the payment of these judgment 
claims as follows, 42 Stat., 1242: 


No part of the sum appropriated in this Act shall be used * *. * to pay 
any final judgment rendered in any suit authorized by the Act entitled “An 
Act authorizing suits against the United States in admiralty, suits for salvage 
services, and providing. for the release of merchant vessels belonging to the 
United States from arrest and attachment in foreign jurisdictions, and for other 
purposes,” approved March 9, 1920. 


In view of this specific inhibition and the stipulation in Section 7 
that judgment claims “shall * * * be paid by the proper ac- 
counting officers of the United States,” I feel compelled to disapprove 
any general procedure by which disbursing officers of the Emergency 
Fleet Corporation will be authorized to use amounts from the Emer- 
gency Shipping Fund in their possession for immediate payment of 
these judgments, reimbursement to be made from the proper appro- 
priation by this office. In so holding, I am not unmindful of the 
possible situations in exceptional cases where there may arise the 
necessity to adopt the procedure set forth in section 7 of the controll- 
ing statute relative to execution of indemnity, etc., and in all cases, 
where the judgment so provides, payment of additional interest to 
date of settlement by the accounting officers. See 3 Comp. Gen., 199. 

In the present case, the judgment having been paid under the reso- 
lution adopted by the corporation, reimbursement will be authorized 
by settlement as requested in favor of “the United States Shipping 
Board, Emergency Fleet Corporation (symbol #93926).” But here- 
after the procedure authorized under the statutes and as indicated 
herein must be followed. 


VETERANS’ BUREAU—ABSTRACT OF TITLE TO REAL ESTATE. 


In connection with the purchase of a site for a hospital by the Veterans’ Bu- 
reau at an agreed net cash price, the agreement failing to provide for an 
abstract of title, the cost of an abstract of title when requested by the 
Attorney General to enable him to pass upon the validity of the title, is a 
proper charge against the appropriation available for the purchase price. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 3, 1924: 

There has been received your request dated February 27, 1924, for 
decision whether you are authorized to procure an abstract or certifi- 
cate of title of the Ford-Craig Ranch, San Fernando, Calif., pur- 
chased at a price of $100,000, net, as a site for a tubercular hospital 
and whether payment therefor may be made from funds provided in 
the acts of April 20 and May 11, 1922, 42 Stat., 496, 507, for the con- 
struction of additional hospital facilities and to furnish medical, 
surgical, and hospital services and supplies for persons who served in 
the World War, the Spanish-American War, the Philippine Insur- 
rection, and the Boxer Rebellion, and who are patients of the United 
States Veterans’ Bureau. 
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It appears from your statement and inclosures that on August 17, 
1923, the general manager of the Ford-Craig Ranch Co. offered to 
the United States a tract of land, and improvements thereon, known 
as the Ford-Craig Ranch, consisting of approximately 587.22 acres, 
near San Fernando, Calif., as a hospital site for patients of the 
United States Veterans’ Bureau, “ the price to be one hundred thou- 
sand dollars ($100,000.00) net, commissions to nobody, terms cash.” 
The question of whether a lower price for the land could be obtained 
through condemnation proceedings appears to have been investigated 
by the local United States attorney and a representative of the Attor- 
ney General, who reported that, in their opinion, condemnation pro- 
ceedings would not result in a lower price for the site; therefore, the 
Director of the United States Veterans’ Bureau, with the stated ap- 
proval of the President, accepted the offer subject to approval of title 
by the Attorney General and with the requirement that the grantor 
prepare general warranty deeds in fee simple with full covenants 
describing the property by metes and bounds, so that same could be 
checked against surveys to accompany the deeds. The Attorney Gen- 
eral has requested abstracts or certificates of title to enable him to 
pass upon the validity of the title and the grantor has refused to 
furnish such abstracts or certificates, contending that the accepted 
offer was for $100,000, net. 

The act of April 20, 1922, 42 Stat., 496, to which reference is made, 
provided funds to enable the Director of the United States Veterans’ 
Bureau, subject to the approval of the President, to: 
provide additional hospitals and outpatient dispensary facilities for persons 
who served in the World War and are patients of the United States Veterans’ 
Bureat, by purchase and remodeling or extension of existing plants, and by con- 
struction on sites now owned by the Government or on sites to be acquired by 
purchase, condemnation, gift, or otherwise, such hospitals and outpatient dis- 
pensary facilities to include the necessary buildings and auxiliary structures, 
mechanical equipment, approach work, roads, and trackage facilities leading 
thereto, vehicles, live stock, furniture, equipment and accessories, and also to 
provide accommodations for officers, nurses, and attending personnel; and also 
to provide proper and suitable recreational centers; and the Director of the 
United States Veterans’ Bureau is authorized to accept gifts or donations for 
any of the purposes named herein. 

The act of May 11, 1922, 42 Stat., 507, provided additional funds 
for the furtherance of similar purposes. 

The offer made and accepted was $100,000, net, for the tract of 
land, subject to approval of title by the Attorney General, and with 
the requirement that the grantor deliver warranty deeds thereto. 
The Attorney General has requested abstracts or certificates of title 
and section 355, Revised Statutes, after making it the duty of the 
Attorney General to give a written opinion as to the validity of title 
to land purchased for the United States, provides that: 


The district attorneys of the United States, upon the application of the 
Attorney General, shall furnish any assistance or information in their power 
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in relation to the titles of the public property lying within their respective 
districts. And the Secretaries of the Departments, upon the application of 
the Attorney General, shall procure any additional evidence of title which he 
may deem necessary, and which may not be in the possession of the officers of 
the Government, and the expense of procuring it shall be paid out of the ap- 
propriations made for the contingencies of the Departments respectively. 

The grantor did not agree to furnish abstracts or certificates of 
title, and it is incumbent on the Director of the United States Vet- 
erans’ Bureau to procure any additional evidence of title which may 
not be in his possession and which the Attorney General may deem 
necessary to his written opinion as to the validity of title to the 
Ford-Craig Ranch. The land was not condemned and the appropria- 
tion chargeable with the purchase price is also chargeable with the 
cost of the abstract or certificate of title required for the satisfaction, 
not of the grantor but, of the United States. The clause in the 
sundry civil appropriations act of March 2, 1889, 25 Stat., 941, 
providing : 

That hereafter, in the procurement of sites for such public buildings, it shay 
be the duty of the Attorney-General to require of the grantors in each case to 
furnish, free of all expenses to the Government, all requisite abstracts, official 
certifications, and evidences of title that the Attorney-General may deem neces- 
sary. 
is part of general legislation relating to public buildings following 
immediately after appropriations for public buildings under control 
of the Treasury Department. The Comptroller of the Treasury 
held that the exact public buildings to which it refers were not free 
from doubt, 2 Comp. Dee., 392; but, however that may be, it would 
appear to be clear that it has no application whatever to sites 
throughout the country for hospitals under the United States Vet- 
erans’ Bureau. See 3 Comp. Dec., 216; 8 id., 212; 9 id., 569; 25 éd., 
195. 

Answering your question specifically, you are advised that you are 
authorized to procure such evidence as is not in your possession 
relative to the title to the Ford-Craig Ranch and as may be required 
by the Attorney General to formulate his written opinion as to the 
validity of the title and that payment of a reasonable charge for the 
evidence may be made from the appropriation chargeable with the 
purchase price of the land. ; 


EXCHANGE—SALARIES PAID IN FOREIGN COUNTRIES. 


The United States is not obligated to pay the salaries of its employees in gold 
when stationed in a foreign country, and they may be paid in any legal 
tender currency of this country or by disbursing officers’ checks. 

In case payment is made by the United States in a foreign country of salaries 
of its employees, it should be at the value of the legal tender currency of 
this country, or of the check whieh is the equivalent of such currency, in 
the terms of the currency of payment. 


8779°—24——38 
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There can be no “loss by exchange” by a disbursing officer stationed in a for- 
eign country save in those cases where the foreign money at its com- 
mercial rate is appreciated in terms of United States money and where 
the disbursing officer is required to discharge obligations, not in dollars, 
but in dollars equivalent to a given sum of foreign money. 


Decision by Comptroller General McCarl, March 3, 1924: 

The Secretary of War February 13, 1924, requested allowance of 
credit on the merits or under the act of April 21, 1922, 42 Stat., 497, 
for $11,423.52 disallowed in the accounts of William W. Jenna, first 
lieutenant, Infantry, as the aggregate of amounts for which he 
claimed credit as “loss by exchange” in making payment to himself 
and other officers and employees during the interim from July 1, 
1918, to June 30, 1921, when he was attached to the office of the mili- 
tary attaché, Athens, Greece. Credit was denied in the audit of 
his accounts on the ground that there was no loss by exchange within 
the meaning of the acts of October 6, 1917, July 9, 1918, 40 Stat., 
357, 855, and July 11, 1919, 41 Stat., 112. Review of certain of 
the items aggregating $543.32 was effected in decision dated Octo- 
ber 17, 1922, the disallowance was affirmed, and credit at the request 
of the officer under the act of April 21, 1922, 42 Stat., 497, was denied 
in decision dated December 3, 1923, for certain of the items aggre- 
gating $10,644.25. These decisions would appear to be determina- 
tive of the question, but since a request for credit now comes from 
the head of the department concerned the question of credit, 
Loth on its merits and under the relief statute, will be reconsidered. 

The acts of October 6, 1917, July 9, 1918, 40 Stat., 357, 855, and 
July 11, 1919, 41 Stat., 112, making appropriations for the support 
of the Army for the fiscal years current when the payments in the 
instant case were made similarly provided funds: “ For payment 
of exchange by acting quartermasters serving in foreign countries.” 
The officer was serving in a foreign country, in the office of the 
military attaché at Athens, Greece, and at Belgrade, Serbia, when 
the payments in question were made which both he and the Secretary 
of War term “losses by exchange.” Whether the payments were 
actually losses by exchange depend upon the facts in the case and 
appear to be as follows: 

During the period covered by the payments in question there was 
reflected in the exchange rate the increased volume of paper cur- 
rency in circulation in Greece and Serbia and the unfavorable trade 
balances against said countries to such an extent that the exchange 
rate increased from 5.18 to from 6 to 8 drachmas to the dollar. The 
mint table or “ par” value of the drachma is 19.3 cents, or 5.18 
drachmas to the United States dollar. Owing to disturbed financial 
conditions throughout the world as a result of the World War, gold 
practically disappeared from circulation, and was in Greece, as in 
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almost all other countries in Southeastern Europe, only obtainable 
by the payment of a premium. The manager of the Bank of the 
Orient at Athens, Greece, reported September 20, 1921, that trans- 
actions in gold had been forbidden by law since 1914, and that the 
value of a gold dollar was based on the actual market value of the 
gold content. In other words, gold had ceased to be a circulating 
medium and had taken on the semblance of a commodity, money 
changers giving gold equivalent to one gold dollar for from 6 to 8 
or more paper drachmas. 

Lieutenant Jenna and the officers serving with him in the offices of 
the military attaché in Greece and Serbia acted on the assumption 
that officers and employees of the United States stationed in a foreign 
country are entitled to payment of their salaries in gold coin, and, if 
not paid in such coin, are. entitled to a sufficient amount in United 
States currency or checks drawn on the Treasurer of the United 
States to purchase in the market, from money changers, gold equal to 
the sum due them in dollars. Accordingly, he computed the salaries, 
including his own, at the number of drachmas that could have been 
obtained had gold coin in the amount of the salary checks been ex- 
changed for drachmas, deducted from the amount of drachmas so 
computed the sum actually received from the negotiation of the 
checks on the Treasurer of the United States, and drew additional 
checks to cover this difference, taking receipts from the payees in 
dollars for the amount of their salaries in dollars. It is this dif- 
ference between the amounts actually drawn from the Treasury and 
the amounts of the salaries in dollars which both he and the Secre- 
tary of War term “ loss by exchange.” 

The term “ gain or loss by exchange” when employed in relation 
to a foreign bill of exchange and as used in the appropriation acts 
hereinbefore cited refers to the difference in the amount for which 
such bill is or can be negotiated and the value of the foreign money 
in which it is expressed as determined from the intrinsic value of the 
standard foreign coinage. Elements which usually are for con- 
sideration in determining the gain or loss by exchange are freight, 
insurance and loss of interest while in transit, etc. The equivalent 
of foreign money of countries on a gold standard basis in the United 
States money is determined upon the basis of the mint value of the 
standard coin, that is to say, the amount which the standard foreign 
coin would produce if coined at a United States mint. Such equiv- 
alents are determined by the Director of the Mint and set forth in the 
mint tables from time to time as the “ par” of exchange. 

When the payee of a check drawn on the Treasurer of the United 
States in negotiating such check receives payment in foreign gold 
er currency on a par therewith in an amount less than the equivalent 
in foreign gold of the amount in gold dollars represented by the 
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check, as determined by the Director of the Mint in the manner 
referred to, he sustains a “ loss by exchange.” 

Obviously, there was no such loss in the instant case. That the 
paper drachmas received in exchange for the checks drawn for the 
monthly salary of the officers and employees were a depreciated paper 
currency appears unquestioned, but as an offset against such de- 
preciation there was received a greater number of paper drachmas 
at the mint table of exchange. It is also unquestioned that com- 
modity prices had appreciated in Southeastern Europe but it is to 
be here noted that the Bureau of Labor index numbers, with the 
wholesale prices of 1913 at 100 as a base, were 194 in 1918, 206 in 
1919, and 226 in 1920. The index numbers for retail food prices for 
the corresponding years were 168, 186, and 203. 

The United States is under no legal or any other obligation to 
pay a premium on gold for officers and employees stationed in a 
foreign country ; its obligation is limited to payment of their salaries 
in dollars and if payment is not so made, then in the sum of foreign 
eurrency which will on the day of payment at the commercial, as 
distinguished from the par, rate of exchange equal the number of 
dollars due. 

There can be no “ loss by exchange” by a disbursing officer sta- 
tioned in a foreign country save in those cases where the foreign 
money at its commercial rates is appreciated in terms of United 
States money and where the disbursing officer is required to dis- 
charge obligations, not in dollars, but in dollars equivalent to a 
given sum of foreign money. See 21 Comp. Dec., 534, 18 id., 645; 22 
id., 341. However, this question does not arise in the instant case, 
for throughout the whole of the period Greek and Serbian money at 
commercial rates was depreciated in terms by United States money 
and the officer was required to make payment of salaries fixed by 
law in dollars. The whole trouble in this case arose through con- 
fusion of the mint par of Greek gold coins to the United States gold 
with commercial exchange rates and with the erroneous assumption 
that Army officers stationed in a foreign country are entitled to pay- 
ment in the currency of that country equivalent to the mint par of 
international exchange rather than in American dollars at the com- 
mercial rate of exchange. 

It is apparent that the officer is not entitled to credit on the merits 
of the payments which, shorn of all technicalities, represent sums 
paid in excess of the statutory salaries and is expressly prohibited by 
law. See section 1765, Revised Statutes. The question will now be 
considered as to whether credit may be allowed under the act of 
April 21, 1922, 42 Stat., 497, which authorized this office: 


* * * (a) to relieve disbursing officers or special disbursing agents of the 
War and Navy Departments from accountability or responsibility for losses, 
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occurring between April 6, 1917, and November 18, 1921, of funds, or of ac- 
counts, papers, records, vouchers, or data pertaining to said funds, for which 
said officers or agents were accountable or responsible; and (b) to allow credits, 
in the settlement of accounts of said officers or agents, for payments made in 
good faith on public account during said period, notwithstanding failure to 
comply with requirements of existing law or regulations pursuant thereto: 
Provided, That in cases of losses or payments involving more than $1,000 the 
Comptroller General shall exercise the authority herein only upon the written 
recommendation of the Secretary of War or the Secretary of the Navy, which 
recommendation shall also set forth the facts relative to such loss of payment: 
Provided further, That the Comptroller General in all cases shall certify that 


the transactions, expenditures, losses, or payments appear to be free from fraud 
or collusion. 


There was no loss of funds, accounts, papers, records, vouchers, or 
data and it would appear that the payments were not made in good 
faith on public account because of failure to comply with existing law 
or regulation issued in accordance therewith. The payments were il- 
legal and the officer was advised by the auditor for the War Depart- 
ment in letter dated March 26, 1920, of their illegality. The advice 
was repeated in letter dated August 30, 1920, and notwithstanding 
this, he continued to make such payments until June 30, 1921. 
Furthermore, and as was pointed out in decision dated December 3, 
1923, the officer, himself, has benefited by such illegal payments; the 
receipts of the other officers and employees are in dollars for the 
statutory, or regulation, amount of their salaries and there is no 
evidence other than Jenna’s unsupported statement that they re- 
ceived a part of the excess sums paid as premiums on gold and for 
which credit is now requested. In no event is Jenna entitled to 
credit for the illegal payments made to himself and there is no neces- 
sity for considering whether, under the circumstances, he could be 
allowed credit for the illegal payments made to the other officers 
until he has actually established that he has made such payments to 
the other officers. 

Upon review the action heretofore taken must be, and is, affirmed. 





WAGES DUE AMERICAN SEAMEN. 


Under section 4580, Revised Statutes, as amended by act of June 26, 1884, 23 
Stat., 54, an American seaman is entitled to his wages up to date of dis- 
charge, notwithstanding that he may have been incapacitated to render 
any service by reason of mental disability which also prevented his dis- 
charge at an earlier date. 


Comptroller General McCarl to the Secretary of State, March 3, 1924: 
I have your letter of February 2, 1924, requesting decision of a 
question presented as follows: 


The department encloses for your information and such action as you may 
deem appropriate a copy of a despatch, dated January 4, 1923, together with 
original enclosures, including a draft on the Secretary of State in the sum of 
$205.11 from the American consul in charge at Cape Town, South Africa, re- 
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garding the informal transfer of Jose Mendez, a former member of the crew 
of the American steamship Ambridge, to the American steamship Western Glen. 


. * ” » * * * 


Your opinion in regard to this matter is respectfully requested in order that 
the consul in charge may be properly informed. 


The dispatch of the consul reads: 


I have the honor to report that the S. S. Western Glen, which sailed from 
this port for Boston and New York on December 22, 1923, carries as a pas- 
Senger at the expense of the owners one Jose Mendez, formerly a fireman on 
the Steamship Ambridge which arrived at Cape Town on December 12, 1923. 

The circumstances surrounding the informal transfer of this man were as 
follows: Because of outward mental disorder this man was sent by the master 
of the 8. S. Ambridge to the Valkenberg Mental Hospital on December 12, 1923, 
and there detained. When the 8, S. Western Glen was ready for sailing, his 
condition had not improved, and, since the Ambridge would not be ready to 
depart for several weeks more, it was thought proper to transfer Mendez to the 
Western Glen. The master of the Western Glen accepted Mendez as a passen- 
ger in compliance with the suggestion of this Consulate General. Since the 
Western Glen belonged to the same line as the Ambridge, no contract covering 
transportation compensation was entered into between this office and the 
master of the former vessel. 

The enclosed certificate sufficiently warrants the action of this office of ef- 
fecting the transfer informally. On the day in question the resident superin- 
tendent of the Valkenberg Mental Hospital stated over the telephone that 
Mendez was mentally incapable of signing a contract and that written confirma- 
tion of this statement would be sent. Consequently it was not possible tp 
formally discharge this seaman from the Ambridge nor to sign him on the 
Western Glen. 

The amount of wages collected from the master of the Ambridge was $205.11, 
United States Shipping Board vouchers for which are herewith enclosed. The 
amount is herewith transmitted in a draft dated January 30,1924, * * *. 

For the consideration of the Secretary of the Treasury, the question is sub- 
mitted of whether Mendez is entitled to wages up to the day of his discharge. 
The official report of the master of the Ambridge is to the effect that the man 
first became demented on October 19, 1923, while at sea, and that he ceased to 
work from that date, locking himself up in his cabin with the delusion that 
other members of the crew were trying to kill him, It is believed that the 
man’s wages were properly collected up to the time of his discharge. 


Section 4580, Revised Statutes, as amended by the act of June 26, 
1884, 23 Stat., 54, authorizes the discharge of a seaman upon ap- 
plication and proper showing of the master, but requires, before such 
discharge shall be made, “ payment of the wages which may then be 
due said seamen”; and section 4581, Revised Statutes, as amended 
by the acts of June 26, 1884, 23 Stat., 55; April 4, 1888, 25 Stat., 80; 
and December 21, 1898. 30 Stat., 759, makes the consular officer 
accountable to the United States for the full amount of such wages 
due at discharge if, when discharging any seaman, he “ shall negleet 
to require the payment of and collect the arrears of wages and extra 
wages required to be paid in the case of the discharge of any sea- 
man.” 

Answering specifically the question of the submission, you are ad- 
vised that Seaman Mendez was entitled to wages up to and includ- 
ing the day of his discharge, reported as December 22, 1923. 12 
Comp. Dec., 546; 2 Comp. Gen., 439, and cases cited therein, 
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CONTRACTS—TITLE—LOSS OR DAMAGE IN TRANSIT. 


Under a contract for switchboards to be delivered f. o. b. and inspected at 
plant of contractor, and forwarded on a Government bill of lading, upon 
delivery to the carrier the title passes to the Government and the con- 
tractor is not liable for damages in transit. 


Decision by Comptroller General McCarl, March 3, 1924: 

The A. G. Manufacturing Co., of Seattle, Wash., has requested 
review of settlement M-1100-W, this office, dated September 4, 
1923, charging it for damages to a switchboard which was furnished 
to the United States under purchase order 41318, April 23, 1921. 

The A. G. Manufacturing Co., pursuant to advertisement No. 
57, dated January 29, 1921, by the War Department, and proposal 
No. 57, dated February 3, 1921, and purchase order 41318 dated 
April 23, 1921, agreed to deliver not later than 75 days after receipt 
of notice of approval of the contract, f. 0. b. Seattle, Wash., packed 
for domestic shipment, subject to inspection at plant of contractor 
at Seattle, two switchboards, Nos. 463 and 464, said switchboards 
to be shipped on Government bill of lading to the United States 
Engineer Field Office, Fort Du Pont, Delaware City, Del. 

On receipt of the switchboards from the carrier it was found 
that board No. 464 was in a broken and unserviceable condition, and 
a memorandum to this effect was indorsed on the original bill of 
lading; whereupon the War Department had the Westinghouse Co. 
repair the same at a cost of $132.64 and accordingly made a demand 
upon the contractor for the amount upon the theory that the con- 
tractor had guaranteed to deliver said switchboard to the United 
States at destination in good order. The contractor declined pay- 
ment on the ground that delivery was made f. o. b. shipping point, 
in accordance with the contract, and that this constituted a delivery 
to the United States, and if there was any damage it was due to the 
negligence of the carrier. 

The question involved is whether delivery to the carrier in this 
case constituted delivery to the Government so as to relieve the 
contractor from risk of damage in transit. 

Section 17 of the advertisement No. 57 provides: 


Payment.—Payment will be made for the articles after they have been 
inspected, accepted, and delivered properly packed for shipment f. o. b. cars 
(or boat) at the place stated in the proposal * * 


The part of the proposal which is material ts this case provides: 


In accordance with your advertisement No. 57 dated January 29, 1921, 
inviting proposals for two switchboards * * * and subject to all con- 
ditions and requirements thereof and of your specifications in connection there- 
with, copies of both of which are hereto attached, and so far as they relate 
to this proposal are made a part of it, we (or I) propose to furnish f. o. b. 
ears (or boat) at (place of mfr.) within 75 calendar days after receipt of 
notification of approval of the contract the following material: 


. . . e * . * 
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Switchboard No. 463, of two panels. 
Swichboard No, 464, of one panel. 


Purchase order 41318 provides: 

Please deliver the following not later than 75 days after receipt of notinca- 
tion that contract has been approved, f. o. b. Seattle, Wash. Packed for do- 
mestic shipment. Inspection at A. G. Mfg. Co., Seattle, Wash. * * * switch- 


board No. 463 consisting of two feeder panels * * *; switchboard No. 464 
consisting of one feeder panel. 


Section 35 of the advertisement provides: 


Bozing.—The panel and other material shall be carefully boxed (not crated) 
in new boxes and care must be exercised in packing to guard against breakage 
of the marble, damage to appliances, and the loss of small parts in transit. 
The method of packing will be left to the manufacturer with the understanding 
that the panel and appliances if received broken or damaged shall be replaced 
if it is clearly evident that the damage or loss was due to the failure of 
the manufacturer to properly secure and proteet the panel or appliances in the 
box, or to the inadequate or poor construction of the boxes. Delivery of the 
new panel or appliances at the factory of the manufacturer packed for ship- 
ment, the panel being drilled for mounting appliances thereon, will be considered 
as complying with the intent of this requirement. 


The Government bill of lading dated July 3, 1921, acknowledges 
receipt of the articles in good condition to be forwarded to Fort 
Du Pont, Delaware City. When the switchboard reached its destina- 
tion it was found to be broken and unserviceable and a notation was 
made on the bill of lading to this effect. 

The question as to whether the switchboard was packed in accord- 
ance with the terms of the contract is the material issue for de- 
termination. An affidavit from the Government electrician executed 
December 8, 1921, states that in his opinion the boxes were sufficiently 
strong and the material used was sufficiently strong to withstand 
ordinary handling and freighting. The district engineer, Seattle, 
who inspected the switchboards and supervised the packing and 
shipment of same, states that the boards were packed with special 
care. It is also in evidence that the boards were packed by a man 
of 10 years’ experience and that during his 10 years’ experience 
this was the first switchboard to be broken when packed as this board 
was packed. The box was constructed of 2-inch lumber instead of 
the customary 1-inch material and unusual care was taken in packing 
owing to the long distance to the point of destination. 

The facts appearing do not indicate that the contractor was in 
any way responsible for the damaged condition of the goods, and 
there is a presumption that the damage was due to rough handling 
by the carrier in transit. It is to be noted that both the proposal 
and the purchase order are in accord with section 17 of the advertise- 
ment on the question of delivery. Considering the provisions of the 
contract and the facts presented it must be held that delivery to 
the carrier constituted delivery to the United States and that any 
claim for damages should have been made against the carrier. 
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Where it appears from inspection and the bill of lading that 
goods are received from the vendor in good condition by the carrier 
at shipping point upon instructions from the United States, as be- 
tween the parties to the contract the Government must be taken to 
have assumed the risk of damage arising from the carriage. See 
12 Wall., 262; 207 U. S., 229; 8 Comp. Dec., 731; 15 id., 167. 

In this case the carrier became the agent of the United States on 
receipt of the goods at point of shipment according to the terms of 
the contract and bill of lading. Delivery of the switchboards at 
Seattle was delivery to the United States and the United States 
thereupon became liable to the contractor for the purchase price. 

Upon review, a difference of $132.64 is certified to remove the 
charge raised against the contractor. 


SUBSISTENCE ALLOWANCE—ENLISTED MEN OF THE ARMY AND 
NAVY ON FURLOUGH. 


The subsistence allowance for enlisted men of the Army and Navy, authorized 
by section 11 of the act of June 10, 1922, 42 Stat., 630, and fixed as to 
amount by Executive order of June 19, 1922, is payable to enlisted men 
of the Navy only when on duty; when on furlough they are not entitled 
to this or any other subsistence or ration allowance. 

Enlisted men of the Army on furlough are not entitled to the subsistence al- 
lowance provided under the act of June 10, 1922, 42 Stat., 630, and Execu- 
tive order of June 19, 1922, but are entitled to a regulation allowance for 
commutation of rations. 


Decision by Comptroller General McCarl, March 3, 1924: 

Chester Lee Goodwin, chief yeoman, United States Navy, files 
claim for subsistence or monetary allowance in lieu of rations and 
quarters for a period of authorized leave of absence from October 17 
to 27, 1923, at the same rate as prescribed by Army regulations for an 
enlisted man of the United States Army while on furlough. He 
bases his claim on the provisions of section 11 of the act of June 10, 
1922, 42 Stat., 630, which provides in part: 

To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allow- 
ance for quarters and subsistence, the value of which shall depend on the con- 
ditions under which the duty of the man is being performed, and shall not 
exceed $4 per day. These regulations shall be uniform for all the services 


mentioned in the title of this Act. * * * and rations for enlisted men may 
be commuted as now authorized by law. 


Pursuant to this section regulations were promulgated in Execu- 
tive order of June 19, 1922, applicable to men on duty: 
Under authority of the Act of Congress approved June 10, 1922, the follow- 


ing allowances for quarters and subsistence for enlisted men, who are not 
furnished quarters or rations in kind, are announced and made applicable to 
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the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service: 


TaBLe I, 


I. Men on duty where quarters or rations in kind are not furnished will be 
granted daily allowance as follows: 





No Gov- Govern- 
ernment ment 

messing messing 
facilities facilities 
furnished. | furnished. 












A.—General: 
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* * 
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Nore.—1. Upon arrival at or departure from a station where allowances for 
subsistence are paid, same will be computed as follows: The day to begin at 
midnight; for 18 hours or more at the station, one whole day; for 12 hours 
or over, but less than 18 hours at the station, two-thirds of one day; for 6 
hours or over, but less than 12 hours at the station, one-third of one day. 
No allowance for subsistence will be paid for the day on which a man arrives 
at a station after six o'clock p. m. 

2. In determining the allowance for quarters a fractional part of a day will 
be computed as a whole day, the day to begin at midnight. 


Goodwin was credited with the allowance at $1.95 per day for 603 
days and checked the allowance for 7 days (October 17-23, 1923) 
covering a period of authorized leave. He contends that he is en- 
titled to the allowance for the period of leave, basing his conten- 
tion on the fact by article 35-4520, paragraph 7(c), Army Regula- 
tions, 1921, as amended by Change No. 1, September 1, 1923, provision 
is made for paying the allowance to enlisted men of the Army under 
similar conditions. He contends that the provision of section 11 
of the act of June 10, 1922, had in contemplation similar allowances 
under similar conditions for all of the services mentioned in the title 
of the act. 

Article 35-4520, Army Regulations, 1921, referred to, provides in 
part as follows: 


Monetary allowances in lieu of rations and quarters for enlisted men.— 
= 
























2. When payable.—a. General.— 
(1) The monetary allowances in lieu of rations and quarters will be paid 
only when it is impracticable for the Government to furnish rations and 


quarters in kind * * * or when reimbursement of actual expenses is not 
authorized. 


* * a * * . + 
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7. Rates.—Subject to the restrictions contained in paragraph 2, the monetary 
allowances in lieu of rations and quarters are payable at the following rates 
to the persons named, under the conditions stated : 


* * * * s * - 


c. On furlough.— 


Amount per day. 
To whom payable. nee enr 


Rations. 


(1) Enlisted men, except as otherwise pre- | Money value of 1 garri- 
aaa in (2), (3), (4), and (5) son ration. 


(2) Philippine Scouts: 
(a) Serving in the Philippine Islands_-| Money value of 1 Filipino 


ration. 
(b) Serving outside the Philippine | Money value of 1 garri- 


slands. son ration. 


(3) An enlisted man on furlough from a station at which he is in receipt of 
the monetary allowances in lieu of quarters and subsistence reeeives these 
allowances at the same rate while on furlough but only in case of return to 
duty at the same station upon expiration of furlough. 


(4) Furlough allowances are not payable if a furlough is overstayed, unless 
the overstaying is excused by the commanding officer in which event payment 
will be made for the entire period of absence authorized and excused. 


(5) Furlough allowances are payable during periods of delay authorized in 
paragraph 9, A. R. 615-275. 


Section 1293 of the Revised Statutes, relating to the Army pro- 
vided : 


Sergeants and corporals of ordnance shall be entitled to receive one ration 
and a half daily. Other enlisted men shall be entitled to receive one ration 


daily. 

This section was modified by a provision in the act of July 16, 
1892, 27 Stat., 178, that “ hereafter no enlisted man shall be entitled 
to receive more than one ration daily.” 

The right in the Army to a commuted ration while on furlough 
arises from the fact that the law provides that an enlisted man shall 
receive one ration daily and that Congress has been making appro- 
priations for the payment of the commuted value thereof to enlisted 
men while on furlough. The act of March 2, 1923, 42 Stat., 1387, 
under the heading, “ Quartermaster Corps,” subhead “ Subsistence 
of the Army,” carries an appropriation for the fiscal year 1924, for 
“the regulation allowances of commutation in lieu of rations to en- 
listed men on furlough.” The appropriation is limited to payment 
of the regulation allowance “in lieu of rations” and is not avail- 
able to pay any part of an allowance which includes in its rate 
an allowance because of quarters in kind not furnished. Further- 
more the rate fixed by the Executive order of June 19, 1922, for 
subsistence for enlisted men serving under certain conditions is in 
terms and under the statute limited to men “ on duty ” and the rate 
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therein fixed for subsistence is not the “ regulation allowances of 
commutation in lieu of rations” as contemplated in the appropria- 
tion for payment to enlisted men on furlough. As contemplated 
in the appropriation it is the commuted rate fixed for enlisted men 
of the Army generally when on furlough, viz, the money value of 
one garrison ration. 


As contrasted with the act of July 16, 1892, applicable to the 
Army, the act of January 30, 1885, 23 Stat., 291, provides: 


That all enlisted men and boys in the Navy, attached to any United States 
vessel or station and doing duty thereon, * * * shall be allowed a ration, 
or commutation thereof in money, under such limitations and regulations as 
the Secretary of the Navy may prescribe. 


As this act limits the right of enlisted men of the Navy to a com- 
muted ration for a period during which the enlisted man is “ doing 
duty,” and as the Executive order limits the payment of the sub- 
sistence allowance for enlisted men “on duty ” neither a commuted 
ration nor the per diem allowance is payable to enlisted men of the 
Navy during a period of furlough. 


WAR RISK INSURANCE—TOTAL AND PERMANENT DISABILITY 
AWARDS—EFFECT ON SURRENDERED POLICIES. 


A retroactive rating of total and permanent disability, based on evidence on 
file in the Veterans’ Bureau prior to the surrender of the policy for cash 
value, matures the policy as of the effective date of the award and entitles 
the insured to the full benefits of the matured policy subject to reduction 
to the extent of the amount already paid as cash surrender value. 

A retroactive rating of total and permanent disability rendered after the policy 
has been surrendered for its cash value is ineffective to mature the policy 

prior to its surrender or to void the surrender, if the evidence upon which 

the disability rating was made was not in the Veterans’ Bureau at the 
time the policy was surrendered. 


Comptroller General McCarl to the Direetor, United States Veterans’ Bureau, 
March 4, 1924: 


I have your letter of January 19, 1924, partly as follows: 


Two cases have arisen in the bureau, the adjudication of which involves the 
application of the principles as propounded by you in your decisions in the 
John Leslie McPartlin case dated August 26, 1922, and January 30, 1923. 

A is carrying a $2,000 twenty-year endowment policy, U. S. Government Life 
(converted) insurance, On November 8, 1922, he requests the cash surrender 
value of his policy. Payment of the cash value in the amount of $122.24 was 
made to him December 12, 1922. On April 14, 1923, the bureau rated the 
insured’s disability as permanent and total from November 28, 1922, and held 
that proof of such disability was in the bureau on that date. 

B is carrying a $1,500 twenty-year endowment policy and a $7,000 ordinary 
life policy. On June 1, 1922, he surrendered for cash the $1,500 policy and 
$2,000 of the $7,000 policy, payment being made on that date. On May 9, 1923, 
the bureau rated the insured’s disability as permanent and total and inecom- 
petent from December 15, 1921. It was also held that proof of permanent and 
total disability was in the bureau on December 15, 1921. 

The question arises as to whether the insurance is payable in these two 
cases, in view of the fact that permanent and total disability existed and proof 
thereof was in the bureau prior to the surrender of the policies, and at the 
time of the surrender the insured was ignorant of existence of such condition 
There is also the element of incompetency in the latter case. 
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These cases and the citations of authority you have given present 
a general and a special question for determination. The general 
question is, whether in every case a retroactive rating of permanent 
total disability matures a policy of insurance as of a date prior to 
its surrender for cash value, thereby invalidating the surrender. The 
special question is, whether, if the general question be determined 
in the negative, any different rule applies to cases, such as presented, 
where proof of permanent total disability is in the United States 
Veterans’ Bureau at the time of the surrender. 

It has been held repeatedly that the effective date of permanent 
total disability ratings, which mature all policies of war risk insur- 
ance, is a fact for determination by the Director of the Bureau based 
on medical opinion and advice. 1 Comp. Gen. 31; id., 756; 2 id., 461; 
id., 465; 3 id., 33. There is no express statutory authority for retro- 
active ratings under insurance policies, but it has been held that such 
are authorized so long as vested rights are not disturbed thereby. 
2 Comp. Gen., 462-3. The forms of both policies here for considera- 
tion, 20-year endowment and ordinary life, in paragraphs 9, limit 
the permanent total disability benefits retroactively to a date not 
exceeding six months prior to receipt of proof in the bureau of such 
condition. . 

The statute does not expressly fix the terms for cash surrender but 
vests in the director authority to prescribe the terms. Section 402, 
act of October 6, 1917, 40 Stat., 409. The 20-year endowment and the 
ordinary life policies here for consideration contain identical provi- 
sions as to cash surrender as follows: 


5. Cash-surrender value, paid-up insurance, extended insurance, and policy- 
loan provisions as follows shall be effective only after premiums for twelve 
full months have been paid—all values, reserves, and net single premiums 
being based on the American Experience Table of Mortality, with interest at 
three and one-half per centum per annum: 

(a) Upon written request therefor by the insured made while this policy is 
in force or not later than three calendar months after the due date of the pre- 
mium in default; and upon complete surrender of this policy with all claims 
thereunder, the United States will pay to the insured the cash-surrender value 
hereof. The said cash-surrender value at the end of any policy year for which 
premiums have been paid in full, if no installments on account of total perma- 
nent disability have been paid, shall be the reserve, together with any dividend 
accumulations left on deposit, less any indebtedness under this policy. For 
each month within any policy year, for which month the premium has been 
paid, the reserve at the end of the preceding policy year shall be increased by 
one-twelfth of the increase in reserve for the current policy year. 


It is assumed, though you do not so state, that premiums were paid 
for 12 full months prior to the surrender in each of the cases pre- 
sented. 

Under the terms of the policies quoted the bureau must determine 
as a fact that the written request by the insured for cash surrender 
was made “ while this policy is in force.” That is, that there was a 
valid and subsisting insurance policy which had not matured by 
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permanent total disability. Such a finding would be equally as bind- 
ing and conclusive on both the insured and the Government as a find- 
ing of permanent total disability under paragraph 9 of the policies. 
Hence, a retroactive finding of permanent total disability as of a date 
prior to surrender of a policy would be inconsistent with the finding, 
equally effective, that there was no such disability at the time the 
policy was surrendered. 

You have cited a number of court cases upon the general proposi- 
tion that the contingent liability of an insurer becomes fixed the 
moment the contingency insured against happens, and one case that 
there can be no valid cancellation after the happening of such con- 
tingency.. These cases are not applicable. There is a material dif- 
ference between commercial insurance and Government war risk in- 
surance with respect to determination of the fact of happening of a 
contingency as applied to permanent total disability. Under com- 
mercial insurance the fact is a matter of proof independent of any 
award by the insurer, while under the war risk insurance act the fact 
is a matter of determination and rating by the Director of the Vet- 
erans’ Bureau, except possibly those disabilities which the law itself 
expressly states shall be considered as permanent and total. Sec- 
tion 302. 

Accordingly, it is held as a general proposition that a rating of 
permanent total disability as of a date prior to the surrender of the 
policy for cash value is not effective to mature the policy prior to its 
surrender nor to render ineffective the surrender. 

There is for consideration then what. effect on this general rule has 
the fact that there was in the bureau proof of permanent total disa- 
bility at the time of surrender of the policy. In the case of “A” it is 
not. shown that the proof of the disability was in the bureau at the 
time of filing request for surrender, November 8, 1922, but your 
statement shows that such proof was received by November 28, 1922, 
effective date of the permanent total rating and prior to payment of 
the cash surrender value on December 12, 1922. It may be said, 
therefore, that the proof was actually in the bureau at the time the 
policy was finally surrendered, which would be the date of payment 
of the cash value. In the case of “B” the proof of permanent total 
disability was in the bureau December 15, 1921, long prior to the re- 
guest. for surrender of the policy, June 1, 1922. I assume that such 
cases as these arise by reason of administrative procedure of the 
several divisions of the bureau without notice or information of the 
controlling evidence in other divisions and are exceptional cases. 

As paragraph 9 of the policy fixes the receipt of proof in the 
bureau as the controlling date from which ratings of permanent 
total disability may be made retroactively effective for a period of 
six months, that date may also be considered as controlling the 
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effectiveness of a surrender for cash value and to bring such cases 
as presented without the general rule. Awards in these cases should, 
of course, take into account the amount paid as cash surrender 
value. Accordingly, insurance is payable in both cases “A” and “B.” 


TRANSPORTATION OF DEPENDENTS OF ARMY OFFICERS—TEM- 
PORARY AND PERMANENT CHANGE OF STATION. 


Travel performed by the dependents of an Army officer pursuant to a tem- 
porary change of station does not entitle the officer to reimbursement nor 
does he become entitled thereto by an amendment of his orders after the 
travel has been performed, making the change a permanent one. 


Decision by Comptroller General McCarl, March 5, 1924: 

Robert H. Finley, lieutenant, Air Service, requested November 
23, 1923, review of settlement No. W-895001, dated June 14, 1923, 
wherein was disallowed his claim for reimbursement in a sum equal 
to what it would have cost the United States to have transported 
his wife and three children, aged 6, 5, and 1 year, from Langley 
Field, Hampton, Va., to Carlstrom Field, Arcadia, Fla., incident 
to change of station. 

Claimant was directed by War Department Special Order No. 
202-O, dated August 31, 1921, paragraph 49, to proceed from the 
Airship School, Langley Field, Hampton, Va., to Carlstrom Field, 
Arcadia, Fla., and report in person to the commandant Air Service 
Pilot School on temporary duty for approximately five months for 
the purpose of taking pilot training in heavier-than-air craft. 
Claimant’s wife and children were in Omaha, Nebr., at the time 
claimant left Langley Field under the above orders. On February 
15, 1922, they began to perform the travel from that place to 
Arcadia, Fla. 

By War Department Special Order No. 291, dated December 12, 
1922, paragraph 21, the prior order of August 31, 1921, was amended 
as follows: 


Paragraph 49, Special Orders No. 202-O, War Department, August 31, 1921, 
is amended to read as follows: First Lieutenant Robert H. Finley, Air Service, 
is relieved from duty as instructor at the Airship School and further assign- 
ment at Langley Field, Virginia, and will proceed to Carlstrom Field, Arcadia, 
Florida, and report in person to the commandant Air Service Pilot School for 
duty and course of instruction in heavier-than-air craft. The travel directed is 
necessary in the military service and is chargeable to procurement authority 
FD 35 P 2451 A 2, 


It is urged by claimant that the change of station under the order 
of August 31, 1921, was permanent and was intended to be permanent 
from the beginning, as evidenced by the amended order of December 
12, 1922, and that the travel of his wife and dependent children, 
made at his expense, was performed under unusual circumstances 
entitling him to reimbursement in a sum equal to what it would have 
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cost the United States to transport them from his old to the new 
station, under the provisions of the act of May 18, 1920, 41 Stat., 604. 

Under the above cited act, when a commissioned officer who has a 
wife and dependent children is ordered to make a permanent change 
of station, he is entitled to transportation for such dependents from 
the old to the new station or from the place where the dependents 
are to the new station provided the expense is no greater than would 
have been incurred had it been furnished from the old to the new 
station, 27 Comp. Dec., 530. He is not entitled to transportation 
for such dependents when ordered to make a temporary change of 
station, 27 Comp. Dec., 400, 2 Comp. Gen., 464. Transportation in 
kind was not furnished claimant’s dependents for the reason that 
his original orders assigned him to temporary duty for the purpose 
of taking a course of training of approximately five months. An 
assignment for a special course of training is relatively temporary 
in its nature and under usual circumstances does not constitute a 
permanent change of station within the meaning of the act of May 
18, 1920, entitling an officer to transportation for his dependents, 

The quartermaster, headquarters First Corps Area, Army base, 
Boston, Mass., stated December 30, 1922, that paragraph 49, S. O. 
202-0, War Department, August 31, 1921, was amended by the 
Adjutant General of the Army on recommendation of the command- 
ing officer, First Corps Area, in order that claimant might be reim- 
bursed for transportation of his dependents, The travel of claimant’s 
dependents from Omaha, Nebr., to Arcadia, Fla., beginning Febru- 
ary 15, 1922, having been made at a time and under circumstances 
indicating temporary duty and there appearing no evidence that an 
error had been made in the original orders or that it was intended 
at that time to make an assignment other than as indicated therein, 
such status was not changed by the amended order so as to authorize 
reimbursement for such transportation. 

Upon review the settlement is sustained. 


SALE OF SURPLUS SUPPLIES—TRANSPORTATION—GOODS LOST IN 
TRANSIT. 


When surplus war supplies are sold f. 0. b. point of origin and are properly 
packed and loaded on the cars, the United States is not liable for loss or 
damage occurring after delivery to the carrier. 


Comptroller General McCarl to Capt. Carl Halla, Office of Chief of Finance, 
War Department, March 5, 1924: 

There has been received, by reference, your request dated February 
11, 1924, for decision whether you are authorized to pay from pro- 
ceeds of sale held in your special deposit account a voucher stated 
for $688.50 in favor of The Glidden Co. as refund of the purchase 








DECISIONS OF THE COMPTROLLER GENERAL. 587 


price paid for 13,776 pounds of nitric acid at $0.05 a pound which 
was destroyed by fire on September 6, 1919, while in transit on the 
Toledo Terminal Railroad in car G. T. 24377, for transportation via 
New York Central lines to Reading, Pa. The proposed payment ap- 
pears to be questioned because of doubt as to whether the United 
States is responsible for the loss after delivery to the carrier. 

It appears that pursuant to an accepted verbal bid, the United 
States sold to The Glidden Co. a quantity of nitric acid located at 
Toledo, Ohio, at $0.05 a pound, f. o. b. Toledo. On September 6, 
1919, there were loaded in car G. T. 24377 one hundred and two car- 
boys of the nitric acid, weighing 13,776 pounds. The civilian ern- 
ployee of the Army who supervised the loading of the car averred 
that he thoroughly inspected the car prior to the loading; that he saw 
no evidence of straw or other inflammable material in the car; that 
the car was properly and suitably loaded and the contents suita- 
ble and properly braced; that the carboys were properly capped and 
sealed and protected by regulation “ hats”; and that after loading, 
the car was properly placarded as required by regulations of the 
Interstate Commerce Commission. 

The car was consigned by the transportation officer of ordnance 
salvage depot No. 1, on a commercial bill of lading, freight collect, 
to A. Wilheim Co., a subsidiary of the Glidden Co., and delivered to 
the Toledo Terminal Railroad for switching to the P. & R. Railroad. 
While in the custody of the terminal railroad a part of the contents 
of the car was destroyed by fire; what became of the remainder of 
the contents does not appear. The general claim agent of the United 
States Railroad Administration, the operator of the railroad at the 
time of the loss, wrote the Chicago Ordnance Salvage Board Novem- 
ber 18, 1921, in part, as follows: 


We have obtained papers in this matter and find that the damage in ques- 
tion was caused by fire in the yards of the Toledo Terminal Railroad, the after- 
noon of September 7, 1919, that the shipper’s loading seals were intact at that 
time, that there was no inflammable or combustible material near the car at 
the time of the fire, and that there was no evidence of negligence otherwise 
on the part of the carrier and that for this reason the claim has been declined. 


Whatever may be the liability of the carrier for the loss of the 
nitric acid after delivery to it and while in transit on its lines, it 
is clear beyond peradventure of a doubt that there is no liability cn 
the United States for the loss after it had delivered the material to 
the carrier, unless it be shown that the proper precautions were not 
observed in the loading. There has been no such showing in the 
instant case; on the contrary, it has been shown that the car was prop- 
erly loaded and placarded in accordance with the rules governing 


such shipments in interstate commerce. Furthermore, proceeds of 
8779°—24——39 
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sales are not available for payment of claims for damages. See 1 
Comp. Gen., 380, 484, 574, 693. 
Payment of the voucher is not authorized. 


NAVY PAY—SEA DUTY. 


A naval officer assigned to the U. S. S. Vega for duty with direction that upon 
that vessel falling in with the U. S. S. Tezas to regard himself detached 
from duty on the Vega and to report for duty on the 7ezas, and who, while 
on the Vega was assigned to and actually performed duty, was in a sea- 
duty status during said period and entitled to sea-duty pay. 


Decision by Comptroller General McCarl, March 5, 1924: 

Carpenter John A. Nicol, United States Navy, applied January 
9, 1924, for review of settlement M-180783, dated September 8, 1923, 
disallowing his claim for difference between sea-duty pay and shore- 
duty pay from April 1 to May 8, 1922, and ration allowance March 
3 to May 8, 1922, checked in the amount of $57.38 on the rolls of the 
U.S. S. Texas, fourth quarter, 1923; also $42.53 paid as commutation 
of quarters, heat, and light for the period April 1 to May 8, 1922, 
and checked against his account by the disbursing officer carrying 
his account on the rolls of the navy yard, Portsmouth, N. H., second 
quarter, 1924. 

Reason stated for disallowance is that apparently claimant per- 
formed no duty on the U. S. S. Vega, and having been ordered to 
said vessel for the primary purpose of transportation to his new- 
duty station his status was that of a passenger. 

It appears that claimant reported on the U. S. S. Vega pursuant 
to the following orders dated February 2, 1923: 


1. You will regard yourself detached from duty at the navy yard, Charles- 
ton, S. C., at such time as will enable you to proceed via Government transpor- 
tation, if practicable, and report to the commanding officer of the U. §. S. 
Vega for duty upon the arrival of that vessel at Hampton Roads, Va., on or 
about February, 1922. 

2. Upon falling in with the U. S. 8S. Teras, you will regard yourself detached 
from duty on board the U. 8S. S. Vega; will report to the commanding officer 
of the U. S. S. Tezas for duty on board that vessel. 


Indorsements on orders show that claimant reported on board 
the U. S. S. Vega at Boston on March 3, 1922, was detached from 
that vessel on May 8, 1922, to carry out the uncompleted portion 
of his orders, and that he reported on the U.S. S. 7’exas on same 
date. Information furnished since date of settlement shows that 
he was assigned to, and performed duty while on board the U. S. 
S. Vega. 

While orders to duty are prima facie evidence of duty performed 
thereunder they are not controlling and do not govern when the 
facts negative such presumption. In this case the orders to duty 
on the Vega supported by evidence that claimant performed duty 
thereon establish the fact that claimant was for the period in question 
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in a sea-duty status and entitled to the pay and allowances attach- 
ing to such status. Decision May 16, 1923, 21 MS. Comp. Gen., 
691; and decision May 28, 1923, id., 1238. 

Upon review the settlement is modified and $99.91 certified due 
claimant. 


TRANSPORTATION RATES—COMMODITY VERSUS CLASS. 


A carrier transporting a radio operating truck, which is not specifically in- 
cluded in rule 17 of the Consolidated Freight Classification, is only en- 
titled, until specific provision is made for its classification, to reimburse- 
ment based on the commodity rate for freight motor vehicles instead of 
the class rate. 


Decision by Comptroller General McCarl, March 5, 1924: 

The Southern Pacific Co. applied, per letter of February 19, 1924, 
for reconsideration of decision of January 14, 1924, which sustained 
settlement T-720854-W, September 17, 1923, in disallowing its bill 
F-021141-A for $126.69 additional to what had been paid by the 
War Department for the transportation of one “radio operating 
truck” from Dunkirk, N. Y., to Mather Field, Calif., per bill of 
lading WQ-A-1228104, January 20, 1922. 

It appears that “ radio operating trucks,” as such, are not specifi- 
cally included in the freight classification. Rule 17 of the Consoli- 
dated Freight Classification provides: 


When articles not specifically provided for, nor embraced in the classifica- 
tion as articles “ N. O. I. B. N.,” are offered for transportation, the carriers 
will apply the classification provided for articles which, in their judgment, 
are analogous; in such cases agents must report the facts to the proper officer 
of the Freight Department in order that the rating applied may be verified 
and the necessary classification provided. 


The carrier in its letter of October 5, 1923, stated : 


We assessed charges on the basis of the first-class rate at 12,000 lbs. mini- 
mum plus the arbitrary between Mills and Mather Field, using class rate in 
preference to the commodity rate * * *. 


Freight automobiles or freight motor vehicles are rated in Western 
Classification at first-class, SU., loose or in packages, minimum 
weight 12,000 pounds. 

The carrier in this instance applied the provision of rule 17 and 
rated the shipment as first class under the “ Freight Automobile” 
rating, but evidently ignored another rule, that contained on page 
119 of the tariff 1-T, which for the purpose of this case provides 
that if the commodity rates provided in section 2 of tariff on freight 
automobiles make a lower charge than the class rates in section 1, 
part A, on freight automobiles, the commodity rates in section 2 
will be applied. The carrier may have a preference regarding the 
matter, but such preference can not change the specific provisions 
of the tariff regarding the alternative application of rates. 
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The carrier, in the present application, while contending for the 
charges assessed under its preferred rating of class rates on freight 
automobiles, refers to rule 18 of the classification which relates to a 
combination rating such as the rating on a combination ironing 
board and stepladder, but as this shipment consisted of one com- 
plete article the provisions of rule 20 more nearly cover the case, as 
this rule provides: 


Parts or pieces, constituting a complete article, received as one shipment, 


on one bill of lading, will be charged at the rating provided for the complete 
article. 


The carrier also refers to rule 10 of the classification but appears 
to ignore its specific requirement that in order to apply the rule, the 
rating and weight of each article included in a shipment must be 
available, and especially in the application of section 4 which pro- 
vides that if one or more of the articles at carload rating and the 
other articles at less than carload rates make a lower charge, such 
lower charge will be assessed. When the shipment consists of a com- 
plete article or when the weights or descriptions of the different 
articles are unknown, the application of this rule is not practicable. 

This shipment consisted of a complete article on which the carrier 
assessed charges for a freight automobile under class rates. In this 
connection it is noted that while these shipments of “ radio operating 
trucks ” have been moving for a considerable period of time, neither 
the carriers nor the shippers have apparently made any effort to 
have a proper rating for them included in the classification, but have 
relied on the provisions of rule 17 and assessed charges in various 
ways. 

Until a rating has been provided by the freight classification to 
specifically cover these radio operating trucks it appears that the 
rating provided for freight automobiles, SU., or self-propelled 
freight vehicles, SU., N. O. S., as nearly covers the shipment as any 
other item in the classification and the previous decision is affirmed. 


TRAVELING EXPENSES—PROSPECTIVE EMPLOYEES—TARIFF COM- 
MISSION. 


The actual traveling expenses to and from Washington of persons requested 
by the Tariff Commission to come to Washington for personal conference 
regarding their qualifications for employment as experts, such as are ex- 
cepted by law from civil service rules and regulations, are a proper charge 
against the appropriations of that commission. 


Decision by Comptroller General McCarl, March 5, 1924: 

In connection with the settlement of the accounts of John F. 
Bethune, secretary and disbursing officer United States Tariff Com- 
mission, for the period January 1 to March 31, 1923, there is for con- 
sideration and decision the question whether there is any legal author- 
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ity for payment of traveling expenses to Washington and return 
home of persons invited to Washington for the purpose of having 
their qualifications passed on by the commission with a view to their 
employment. 

The record discloses that it had appeared to the commission from 
information previously obtained that the prospective employees were 
experts whose qualifications would be useful in the proper execu- 
tion of the work of the commission, and accordingly they were re- 
quested to come to Washington for a personal interview with the ex- 
press condition that they were to be reimbursed their traveling ex- 
penses to Washington and return home if they did not remain in 
Washington as employees. The vouchers indicate that the applicants 
for positions did not remain in Washington as a result of their 
interview. 

The appropriation for the Tariff Commission for fiscal year 1923, 
here applicable, act of June 12, 1922, 42 Stat., 646, is as follows: 


For salaries and expenses of the United States Tariff Commission, includ- 
ing purchase and exchange of labor-saving devices, the purchase of professional 
and scientific books, law books, books of reference, and periodicals as may be 
necessary, as authorized under Title VII of the Act entitled “An Act to increase 
the revenue, and for other purposes,” approved September 8, 1916, $325,000, 


Under Title VII of the cited act of September 8, 1916, 39 Stat., 
795, the Tariff Commission was created to investigate the administra- 
tion and fiscal and industrial effects of the customs laws, etc., and 
section 701, 39 Stat., 796, is partly as follows: 


With the exception of the secretary, a clerk to each commissioner, and such 
special experts as the commission may from time to time find necessary for the 
conduct of its work, all employees of the commission shall be appointed from 
lists of eligibles to be supplied by the Civil Service Commission and in ac- 
cordance with the civil-service law. 

All of the expenses of the commission, including all necessary expenses for 
transportation incurred by the commissioners or by their employees under their 
orders in making any investigation or upon official business in any other places 
than at their respective headquarters, shall be allowed and paid on the presenta- 
tion of itemized vouchers therefor approved by the commission. 


See also appropriation act for fiscal year 1924, dated February 
18, 1923, 42 Stat., 1240, and sections 315 to 318 of the tariff act, dated 
September 21, 1922, 42 Stat., 941, 

It is understood that these persons wlro were reimbursed their 
traveling expenses were within the class of “ experts.” whose employ- 
ment has been excepted by law from the civil-service rules and 
regulations under which the qualifications of prospective employees 
are determined from written application and examination. From 
the nature of the work authorized to be performed by the Tariff 
Commission it can be readily appreciated that a personal interview 
or contact with the prospective employee of the expert class may 
be essential to insure the most efficient personnel for the par- 
ticular work contemplated. 
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The request by the commission to come to Washington could be 
made on condition that the traveler be reimbursed for traveling 
expenses, including reasonable subsistence expenses while in Wash- 
ington. The items of actual traveling expenses appear to be reason- 
able and a proper charge against the appropriation for the Tariff 
Commission. 

The accounts of the disbursing officer should be settled accord- 
ingly. 


BURIAL EXPENSES—COAST GUARD ENLISTED MEN DYING IN 
HOSPITALS OF PUBLIC HEALTH SERVICE. 


The fact that the relatives of a deceased enlisted man of the Coast Guard, 
who died in a hospital of the Public Health Service, requested and 
received the body, does not prevent the payment from appropriations 
of the Public Health Service for reasonable burial expenses not exceeding 
$100, in absence of an express assumption of liability for such expenses by 
the relatives. 


Comptroller General McCarl to the Secretary of the Treasury, March 6, 1924: 

There was received January 7, 1924, your request dated December 
28, 1923, for decision whether you were authorized under the act of 
January 3, 1923, 42 Stat., 1101, to direct payment of $100 for a 
casket and embalming the remains of a member of the Coast Guard 
who died in Norfolk, Va., December 9, 1923, while undergoing treat- 


ment in a Public Health Service hospital. The doubt in the matter 
appears to have arisen because the remains were shipped to the de- 
ceased guardsman’s home at the request of his mother. 

The act of January 3, 1923, 42 Stat., 1101, for the fiscal year cur- 
rent when the death in this case occurred, provided funds under the 
title Public Health Service, among other things, for “ reasonable 
burial expenses (not exceeding $100 for any patient dying in hos- 
pital).” 

Paragraphs 318 and 320 of regulations covering the hospitals and 
relief stations of the United States Public Health Service read: 

318. Patients who die in hospitals or sanatoria of the United States Public 
Health Service may be buried at the stations at an expense not to exceed $100, 
chargeable to the service. At relief stations at which contracts for burial are 
in effect, the service shall be performed by the service contractor under the 
terms of his contract and at the contract price, otherwise the cost of burial 
must be commensurate with the service rendered, and vouchers for the same 
must bear upon their face a satisfactory explanation as to the reasonableness 
of the charge. Although a maximum of $100 is set, it is not the intention that 


$100 should be paid in each instance. 
+ > * * * * * 


320. When friends or relatives claim the body and assume charge of the 
funeral arrangements of a deceased patient not a beneficiary of the Bureau 
of War Risk Insurance, no part of the expenses of the same will be paid by 
the Public Health Service. 


The question of whether Coast Guard regulations could be amended 
so as to provide for payment of the funeral expenses of members of 
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the Coast Guard dying while on active service and in Public Health 
Service hospitals was before this office on August 2, 1923, and it 
was held in decision of said date for reasons therein indicated that 
the existing practice should be continued, until otherwise changed 
by Congress, of paying such expenses from funds estimated and 
provided for the Public Health Service for the purpose of defray- 
ing funeral expenses of members of the Coast Guard who die while 
undergoing treatment in its hospitals. 

It seems to be agreed that the appropriations of the Public Health 
Service are available for payment of the funeral expenses, not to 
exceed $100, of a member of the Coast Guard dying while under- 
going treatment in a Public Health Service hospital when the body 
is unclaimed and is buried on or near the hospital grounds, but it 
is urged that the appropriations are not available when the body 
is shipped at the request of friends or relatives to the deceased 
guardsman’s former home for burial. 

Members of the Coast Guard are entitled to treatment in Public 
Health Service hospitals and appropriations have been made for 
reasonable “burial expenses,” not to exceed $100, of persons dying 
while undergoing treatment in said hospitals and therefore inclusive 
of said Coast Guard members. Act, of March 3, 1919, 40 Stat., 
1302; 96 MS. Comp. Dec., 694; 96 id., 100. 

The term “burial expenses” as used in said act of January 3, 
1923, and said term and the term “funeral expenses” as used in 
preceding similar and analogous statutes are broad enough to cover 
any reasonable expenses incident to the interment of the body to 
the extent of the $100, whether for the interment of the body at 
the place of death or for its preparation for shipment elsewhere. 
27 Comp. Dec., 651. 

Therefore, as a Coast Guard man dying in said Public Health 
Service hospital there appears to be no reason why the expenses in- 
curred in the preparation of the remains of William Blow, W. O. 
steward, United States Coast Guard, “ for burial ” and the furnish- 
ing of “casket, box, and embalming” to the extent of the $100, may 
not properly be paid, if such service and supplies are otherwise prop- 
erly rendered and received to said value, apart from the provision 
of Coast Guard Regulation 320, supra. 

This regulation prohibits the payment of expenses of this char- 
acter “ When friends or relatives claim the body and assume charge 
of the funeral arrangements”; or, in other words, when the friends 
or relatives not only request the body but assume the responsibility 
for the payment of the funeral or burial expenses, 
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As to whether there was such an assumption of burial expenses in 
this case on the part of the mother is not clearly shown, the evidence 
submitted on this point being only to the effect that— 


Upon notification of his death his nearest relative, as shown by the enlist- 
ment record, was communicated with and expressed the desire that the body 
be prepared and shipped. 


and that the body was in fact shipped on December 10, 1923, to 
“Mrs. Lucinda Blow, 412 Green Street, Wilson, N. C., his mother.” 

The mere expression of a desire that the body be prepared and 
shipped does not in itself appear to clearly constitute an express 
assumption on the part of the mother of the expenses of burial in- 
volved in the preparation thereof for shipment or a clear under- 
standing to that effect, and would not therefore operate to bring the 
burial expenses incurred within the prohibition as to payment of 
burial expenses in the regulation nor preclude a contract liability 
from existing between the United States and the undertaker for 
payment for the service and supplies thus rendered to the United 
States. 

Accordingly you are advised that unless there be no other facts 
than those now before me which would show that the mother ex- 
pressly assumed responsibilities for burial expenses involved in the 
preparation of the remains for shipment payment therefor may be 
under the appropriation “Pay of personnel and maintenance of 
hospitals, Public Health Service, 1924.” 


SUBSISTENCE, PER DIEM IN LIEU OF—FRACTIONAL PARTS OF 
A DAY. 


Where the regulations of the Department of Justice provide a per diem of $4 
for the absence from headquarters for a period of more than 12 hours in 
any one calendar day and a per diem of $2.67 when the period of absence 
is more than 6 hours and not exceeding 12 hours, the day beginning at 
midnight, a deputy marshal who left his headquarters at 9.30 a. m. and 
returned the next day at 12 noon is only entitled to the per diem of $2.67 
for the second day. 


Decision by Comptroller General McCarl, March 6, 1924: 

There has been received your letter of December 12, 1923, re- 
questing review of settlement No. 12725, dated March 10, 1923, in 
which was disallowed an item of $1.33 in your account for the quar- 
ter ended September 30, 1922, representing an excess per diem allow- 
ance in lieu of subsistence for September 16, 1922, paid to T. J. 
Bundrix, deputy United States marshal, as per voucher No, 13, 
page 52. 

It appears that the item in question was charged as a part of the 
expenses incident to serving a subpeena in the case of United States 
v. James McCarthy. The account as stated and sworn to by Deputy 
Bundrix shows that he left Jacksonville, Fla., his official headquar- 


‘“ 
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ters, at 9.30 a. m September 15, and proceeded to Hampton and re- 
turned to Jacksonville, arriving there at 12 noon, September 16. He 
charged and was paid by you a per diem of $4 for both the 15th and 
16th. 

The Attorney General by Circular No. 1168, dated May 11, 1921, 
promulgated regulations governing the allowance of per diems in 
lieu of subsistence. The provisions of said regulations for considera- 
tion in connection with this case are as follows: 

(a) For the purpose of computing the allowance in lieu of subsistence the 
calendar day which begins and ends at midnight will be the unit. 

(d) When the period of absence is more than six hours, and not exceeding 


twelve hours, an allowance will be made in lieu of subsistence of $2.67 where 
the Leer diem is at the rate of $4, and of $2 where the per diem is at the rate 
of $3. 

(e) When the period of absence is more than twelve hours in any one cal- 
endar day, the entire per diem in lieu of subsistence of $4 or $3, as the case 
may be, will be allowed. 

(f) For any trip of 48 hours, or more, a per diem will be allowed for the 
day of departure from and also for the day of return to official station. 

2. The hour of departure from and return to of..cial station must be shown 
for each trip on which an allowance is claimed in lieu of subsistence. 

3. The hour of departure or arrival is the hour at which the train, boat, or 


other conveyance leaves or arrives at its regular terminal at the official 
station. 


8. The following are the per diem rates in lieu of subsistence, from and in- 
cluding July 1, 1921, for the officials and employees to whom these regulations 
are applicable: 

(a) United States marshals and their salaried deputies—$4 per dg@y. 
(Sundry Civil Appropriation Act, March 4, 1921.) 


As the trip involved in this case was not “ of 48 hours, or more” 
provision (f), supra, is not applicable. The absence on the “ calen- 
dar day” of September 15 was “more than 12 hours,” therefore 
under provision (e) payment of the entire per diem of $4 was au- 
thorized for said day. If the traveler in this case arrived at his 
station at noon as shown by his account the absence on the calendar 
day of September 16 was “ more than 6 hours, and not exceeding 12 
hours,” therefore under provision (d) the payment of only $2.67 
was authorized for said day. 

The contention now made is that the train which was scheduled to 
arrive at 11.55 a. m. was late and did not arrive until 12.05, but the 
mere statement by the deputy to this effect, without any supporting 
evidence, can not be accepted to disprove his sworn statement, made 
at the time the voucher was submitted, to the effect that the hour of 
his arrival was 12 noon on September 16, 1922. 

Upon a review of the matter the settlement is affirmed. 


CONTRACTS—FISCAL YEAR—VETERANS’ BUREAU, 


The authority of the Veterans’ Bureau to contract with private institutions for 
medical care and treatment of its patients, not being dependent upon annual 
appropriations but conferred by the various acts establishing the bureau, 
agreements entered into by that bureau with no fixed time for their ex- 
piration are binding upon the contractor so long as the service is required 
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or until terminated in the manner provided in the agreement, and the price 
agreed upon may not be increased by a new contract containing otherwise 
substantially the same provisions and entered into before the prior con- 
tract had been terminated. 

A contract between a private institution and the Veterans’ Bureau for medical 
treatment of its patients, to continue in force until terminated by either 
party after 30 days’ written notice, may be terminated by a new contract 
between the parties making radical changes as to the number of patients 
and character of diseases to be treated, payment in accordance with the 
new contract being authorized from its effective date. 


Decision by Comptroller General McCarl, March 6, 1924: 

There is before this office for consideration the question as to 
whether a certain agreement, entered into by the Huntington State 
Hospital of Huntington, W. Va., with the Bureau of War Risk 
Insurance (now the United States Veterans’ Bureau), for the 
hospitalization and treatment of patients of the bureau, which con- 
tained no reference to any specified fiscal year, is still in full force 
and effect. 

The agreement in question was made by a proposal of the Hunt- 
ington State Hospital, dated May 7, 1921, which was accepted by 
the director of the bureau August 18, 1921, and under said agreement 
the hospital, through its superintendent, undertook to receive all 
Bureau of War Risk Insurance patients, excepting those suffering 
from certain specified contagious diseases, and to furnish them with 
hospital or sanatorium care, including subsistence, nursing, medical 
and surgical attention, a reasonable amount of personal laundry, 
routine laboratory work and necessary surgical dressings and medi- 
cines, except certain named serums, vaccines, etc., at the rate of 
$2.50 per day per patient. No time limit was fixed in the agree- 
ment for its expiration but among other provisions, not here ma- 
terial, the agreement contained the following clause: 


This agreement shall remain in force until terminated at the request of 
either party after thirty days’ written notice. 


This proposal and acceptance constituted the contract under which 
the services at that institution were to be performed, and the Director 
of the United States Veterans’ Bureau reports that there was no 
sotual termination of the agreement. In November, 1922, there was 
filed in this office a similar proposal bearing date of July 1, 1921, 
purporting to limit the service to the fiscal year ending June 30, 1922, 
and containing the same clause relative to its termination, but in 
which the rate of compensation for treatment was fixed at $3 per 
day per patient. This proposal appears to have been accepted by 
the director September 1, 1922, and no explanation has been made 
as to why the acceptance was made after the close of the fiscal year 
which the agreement purported to cover. Manifestly this alleged 
agreement was of no force or effect and no payments appear to have 
been made in accordance therewith. On July 1, 1922, there was 
submitted another proposal for this service in which the number of 
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patients to be cared for at any one time wae limited to not to exceed 
50 and in which admittance was restricted to patients suffering 
from neuropsychiatric or alleged conditions and providing for pay- 
ment at the rate of $3 per day per patient. This proposal, which 
was accepted by the director contains the following provision rela- 
tive to its termination: 


This proposal, if accepted, shall become effective as of July 1, 1922, and 
shall continue in force until the expiration of the fiscal year ending June 30, 
1923, unless ayrriaeint by either of the parties after thirty days’ written 
notice * 


An alibi of the vouchers on file in this office, on which 
payments for services rendered under these agreements have been 
made, discloses that payment for services rendered prior to and in- 
cluding June 30, 1922, was made at the rate of $2.50 per day per 
patient and subsequent to said date at the rate of $3 per day per 
patient. Credit for payments covering the increase from $2.50 to 
$3 per day per patient has been suspended in the accounts of the 
disbursing officer making them upon the ground that there appeared 
to have been no notice or cancellation given by either party and 
that there was no necessity for the execution of the new contracts. 

The authority of the Director of the Bureau of War Risk Insur- 
ance and of the United States Veterans’ Bureau to enter into agree- 
ments with private institutions for medical care and treatment of 
patients of the bureau is not dependent entirely upon annual ap- 
propriation acts, which would limit his authority to enter into con- 
tracts for services or supplies thereunder to the fiscal year covered 
by the appropriation, see 1 Comp. Gen., 10, but is contained in the 
general law creating the Bureau of War Risk Insurance as amended 
by section 11 of the act of December 24, 1919, 41 Stat., 374, para- 
graph 6, as further amended by section 9 of the act of August 9, 
1921, 42 Stat., 150, establishing the United States Veterans’ Bu- 
reau. Under the authority thus conferred agreements entered into 
with no fixed time for their expiration specified therein are binding 
on the contractor so long as the service is required by the United 
States or until terminated in the manner provided i in the agreement. 
1 Comp. Gen., 507. 

The provision in the agreement specifying the manner in which 
it could be terminated, that is, at the request of either party after 
30 days’ written notice, had no other effect than to continue in op- 
eration all the terms and provisions thereof as aforesaid. A 
vested right to have patients, not within the excepted classes, 
treated at the price per day named in the original proposal of May 
7, 1921, accrued to the United States when the agreement was con- 
summated which no officer of the bureau was authorized to change 
to the detriment of the Government. I Comp. Gen., 23; id., 579; 
2 id., 66. 
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Under the terms of the original agreement in the case now under 
consideration the hospital agreed to accept all patients, except those 
suffering from certain forms of contagious diseases, for hospital care 
and treatment at a stated price per day per patient and, no time 
limit being fixed therein for the termination of the contractual re- 
lations between the parties to the agreement and no steps having 
been taken by either party to terminate the agreement in the only 
manner provided therefor, the obligation to receive and treat patients 
for the stipulated consideration named in the agreement continued 
until the character of the contract was radically changed by agree- 
ment between the parties. Under the proposal dated July 1, 1922, a 
change in the character and conditions of the service to be rendered 
was agreed upon. In this agreement, instead of accepting all bureau 
patients, within the limit of the hospital’s capacity, suffering from 
any diseases with the exception of certain kinds of contagious dis- 
eases, the number of patients that the hospital was required to accept 
at any one time was limited to fifty and the kind of diseases re- 
stricted to those suffering from “ Neuropsychiatric, or alleged condi- 
tions pertaining to this department.” This was such a departure 
from the requirements of the terms of the first or original agree- 
ment as to create new contractual relations between the parties and 
the limitation as to the number of patients to be accepted at any 
one time and the restriction as to the kind of diseases that were to 
be treated were a sufficient consideration to obligate both parties 
to the agreement to its fulfillment. It also appears that prior to 
July 1, 1922, the Veterans’ Bureau patients were housed in the old 
building with the State patients and that thereafter the bureau 
patients were housed separately in a new modern building. 

As no payments at the higher rate were made until after the 
effective date of the agreement of July 1, 1922, the suspensions made 
against the disbursing officer in this case and other disbursing 
officers making payments under said contract, if any, will be removed. 


PER DIEM IN LIEU OF SUBSISTENCE—FRACTIONAL DAYS. 


Short temporary absences from headquarters on official business trips at such 
hours and under such conditions as to negative the incurring of any actual 
expenses for subsistence, do not entitle the employee to a per diem, or any 
fractional part of a per diem, in lieu of subsistence. 


Decision by Comptroller General McCarl, March 7, 1924: 

George W. Love, disbursing clerk, Department of Labor, requests 
review of settlement, certificate No. C-469-L, dated July 25, 1923, 
wherein an item of $1 on voucher 71325, paid to W. H. Halstead, 
was disallowed because it represented a duplicate fractional per diem 
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for what was considered as one division of the day as established by 
the regulations of the Department of Labor. 

Mr. Halstead, an immigrant inspector, was located at Port Cov- 
ington, N. Y., and during the month of February, 1921, made the 
following trips for which commutation of subsistence was claimed 
and paid: 

February 1, travel to Bombay, N. Y., by automobile, left 12.15, 
returned 1.10 p. m., approximate distance, 11 miles; travel to Malone, 
N. Y., by automobile, left 2.35, returned 7.35 p. m., approximate dis- 
tance, 38 miles. Total period of absence, 5 hours 55 minutes. Per 
diem charged one-half day, $2. 

This charge of $2 appears to have been based upon the fact that 
there were two trips, concerning which the disbursing clerk states 
the disallowance does not appear to conform to the decision of Feb- 
ruary 3, 1923, to the Secretary of Labor (A. D. 7420). 

What is probably referred to is the statement in that decision that: 


The two periods as to each other do not comprise continuous absence, it is 
true, but the fact appears to have been lost to sight that the travel period 
represents the time consumed in each separate trip, and the claim to a full or 
fractional per diem is governed by the relative rights appertaining to a par- 
ticular trip. 


Tn this same decision it was also further stated that: 


Of course, if there is a return to station and departure within the same 
fractional period payment could not be paid twice for the one period as per- 
taining to separate trips without exceeding the limitation of $4 per diem, but 
it is observed such a situation is understood. 


A per diem relates to a day as a unit, and in the decision above 
cited the fractions were contemplated as attaching to the rights to 
an entire per diem. 

The act of March 3, 1875, 18 Stat., 452, provides: 


* * * hereafter only actual traveling-expenses shall be allowed to any 
person holding employment, or appointment under the United States; * * 
and all allowances for mileages and transportation in excess of the amount 
actually paid, * * * are hereby declared illegal; and no credit shall be 
allowed to any of the disbursing-officers of the United States for payment or 
allowances in violation of this provision. 


What, in effect, are amendments to this act are the act of April 
6, 1914, 38 Stat., 318, and the act of August 1, 1914, 38 Stat., 680, 
the first providing: 


On and after July first, nineteen hundred and fourteen, unless otherwise ex- 
pressly provided by law, no officer or employee of the United States shall be 
allowed or paid any sum in excess of expenses actually incurred for subsist- 
ence while traveling on duty outside of the District of Columbia and away from 
his designated post of duty, nor any sum for such expenses, actually incurred 
in excess of $5 per day; we 


The second act provides; 


That the heads of. executive departments and other Government establish- 
ments are authorized to prescribe per diem rates of allowance not exceeding 
$4 in lieu of subsistence to persons engaged in field work or traveling on official 
business outs#tde of the District of Columbia and away from their designated 
posts of duty when not otherwise fixed by law * * *%, 
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Based upon this latter act, Travel Regulations 1915, promulgated 
by the Department of Labor, provide, by certain pertinent sections, 
as. follows: 


52. * * * all persons engaged in field work or traveling on official busi- 
ness of the department outside of the District of Columbia and away from their 
designated posts of duty will be allowed $4 per diem in lieu of subsistence. 
This shall not apply to employees in district No. 1 of the Immigration Serv- 
ice * 

For ais ENTER of computing the per diem allowance the calendar day 
beginning at midnight and ending at the next succeeding midnight will govern, 
$4 being allowed for each full calendar day the traveler is absent. Actual 
expenses of subsistences will be allowed for fractional parts of days at the 
beginning and end of a trip and per diem for all calendar days intervening. 

The cost of lodging will be regarded as pertaining to the day in which the 
night for which the lodging was procured began. 

53. The per diem will include all expenses except transportation and expenses 
incident thereto. 

54. Per diem will in no case be allowed at the official station of the employee. 
The place of official station is fixed either by the law or the certificate of ap- 
pointment. 

55. The limits of the official station are the territorial limits of the city 
where the official station of the employee is located, except that in the case 
of officers and employees in the Immigration Service who are designated to 
inspect alien passengers upon trains and vessels entering the United States 
from contiguous foreign territory their official stations will include the terri- 
tory necessarily traversed in making such inspection. 

56. The hour of departure from and return to official station must be shown 
for each trip. 


Paragraph “52” was amended by an order effective December 1, 
1920, which is quoted only to the extent to which it has a bearing 
upon the present question : 


Under the provisions of this act all persons engaged in field work or travel- 
ing on official business of the department outside of the District of Columbia 
and away from their designated posts of duty will be allowed one of the follow- 
ing per diems in lieu of subsistence: 


For an absence not exceeding 6 hours 
For an absence of over 6 and not exceeding 12 hours 
For an absence of over 12 and not exceeding 18 hours__________-____ Ta 
For an absence of over 18 to and including 24 hours 

For the purpose of computing the per diem allowance the calendar day 
beginning at midnight will govern. The per diem to be paid will be controlled 
by the duration of a continuous absence, with the exception that where there 
is not a continuous absence for two full days of 24 hours each the per diems 
to be paid shall not be in excess of $8.00. 


Reverting to the acts providing for traveling expenses it will be 
observed that the basic act of March 3, 1875, states that only “ actual 
traveling expenses shall be allowed,” and the act of July 1, 1914, 
emphasizes this stipulation as to subsistence. The act of August 1, 
1914, simply substitutes a per diem for the actual expense. 

Actual expense has a dual sense as used in these acts. There is 
first the intent that no expenses shall be allowed where none are in 
fact incurred, and, then there is the evident distinction between item- 
ized expenses totaled within prescribed limitations and a commuta- 
tion in lieu of such actual expenses in the form of a per diem. 
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There is nothing in the act of August 1, 1914, to indicate an in- 
tent to exclude the basic condition that there must in fact be actual 
expenses or to grant what may comprise a mere gratuity. The idea 
and object of travel allowance, whether in the nature of a reimburse- 
ment or a per diem in lieu thereof, is to make an employee whole as 
to any additional expenses put to through travel upon the public 
business; and where from the period covered by the trip it is ap- 
parent there is no necessity for such expense the reason for the allow- 
ance fails and it must be held that the right thereto does not exist. 

In the instant case, the inspector made a number of trips by auto- 
mobile from his official station into the adjacent territory and he 
was merely temporarily absent from his office operating within his 
district for short periods that would not ordinarily, and apparently 
did not here, interfere with the domestic arrangements for obtain- 
ing the usual subsistence. 

In 26 Comp. Dec., 155, there is a case reported of an employee of 
the United States Fuel Administration for Westchester County, N 
Y., with headquarters at White Plains, from which the employee was 
sent on trips to various other points and it was there stated that: 


It would appear, therefore, that on the days in question he was more nearly 
in the status of an employee operating from a central office to near-by points 
in the surrounding country, the cost of transportation only being paid, rather 
than in the travel status of an employee away from his official station for such 
a period of time as would cause the incurring of living expenses over and above 
those which he would be otherwise required to bear * * 


This statement exactly describes the conditions in the present case, 
except that in the former case the regulations required an absence of 
over six hours to constitute the right to a commutable fraction, 
These fractional per diems, if allowed on the basis claimed in the 
case here under consideration, would convert a commutation of sub- 
sistence into a mere gratuity. Upon the facts appearing and for 
reasons herein stated the disallowance of the item in question is af- 
firmed. 

In addition, it is noted that on February 12 there was again travel 
by automobile from the official station to Bombay and return, 12 
miles, leaving 12.40 p. m., returning 3.20 p. m., per diem one-fourth 
day, $1, and on February 28 there was also travel to the same place, 
leaving 7.40 a. m., returning 8.50 a. m., per diem one-fourth day, $1. 

As there also appears to have been no commutable basis for sub- 
sistence attaching to these local trips, the per diems claimed likewise 
represent unjustifiable payments of expenses for subsistence not 
actually or presumptively incurred while engaged upon the public 
business. 

Upon review, therefore, there is recharged the sum of $3 covering 
these unnecessary per diems, 
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CONTRACTS—GOODS LOST IN TRANSIT. 


Under a contract for supplies to be furnished f. o. b. point of shipment, subject 
to inspection at destination, the title to the goods passes to the Government 
when delivered to the carrier properly packed, subject to the right of re- 
jection at destination as to such of the supplies as did not conform to 
specifications, and the contractor is not liable for any losses in transit. 


Decision by Comptroller General MeCarl, March 8, 1924: 

The Citro Chemical Co. requested January 2, 1924, review of set- 
tlement No. 6-W, dated December 19, 1923, charging the American 
Bromine Co. with $271.80 itemized as $92.40 under an agreement 
dated March 8, 1918, and $179.40 under an agreement dated May 1, 
1918, for 453 pounds of bromine at 60 cents a pound lost in transit of 
shipments from Midland, Mich., to the United States at Cleveland, 
Ohio, and Edgewood Arsenal, Md. The settlement was in accord- 
ance with a War Department certification, dated June 8, 1923, of 
the indebtedness to this office for collection under section 236, 
Revised Statutes, as amended by the act of June 10, 1921, 42 Stat., 
24, and the Citro Chemical Co., as successor to the American Bromine 
Co., disclaims responsibility on the ground that the bromine was 
delivered f. o. b. Midland, Mich. 

The agreement of March 8, 1918, required the delivery at 60 cents 
a pound of 63,750 pounds of bromine “in glass- stoppered bottles 
which are to be charged for and credited at the same price when 
returned in good order,” and delivered “ f. 0. b. cars at or near the 
point of manufacture.” The agreement of May 1, 1918, required 
the delivery, at 60 cents a pound, of 25,000 pounds of bromine “ f. 
o. b. cars at or near the point of manufacture,” shipments to be made 
“in glass-stoppered bottles packed in mineral wool in special cases ” 
which were to be charged for at $6 a case. 

Under the agreement dated March 8, 1918, the contractor appears 
to have delivered 51,456 pounds of bromine at 60 cents a pound, 
amounting to $30,873.60, excluding net payments of $2,502 for pack- 
ing cases. By settlement agreement dated February 20, 1919, the 
United States allowed the contractor $386.46 by reason of the can- 
cellation of further deliveries under said agreement. Payments for 
the deliveries of 51,456 pounds of bromine appear to have been made 
prior to receipt or inspection and in War Department property 
audit on or about May 25, 1923, a charge was certified against the 
contractor: 


* * * based on a shortage of 154 lbs. of bromine of that delivered by 
him under the delivered portion of the contract and for which he was paid at 
the rate of $0.60 per Ib., aggregating a total value of $92.40, for whieh claim is 
made against him for refund. This shortage is found to have occurred in 
shipment of 485 Ibs. on contractor's invoice No. 113, dated Oct. 2, 1918, shipped 
in eases Nos. 567 to 571, inclusive, * * *. 


Under the agreement of May 1, 1918, the contractor appears to 
have made delivery of and received payment for 3,584 pounds at 
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60 cents a pound, including 37 cases at $6 each, or $2,372.40. By set- 
tlement agreement dated April 3, 1919, the United States allowed the 
contractor $1,661.54 by reason of the cancellation of further de- 
liveries under the original agreement of May 1, 1918. Payments for 
the deliveries of 3,584 pounds of bromine appear to have been made 
prior to receipt of inspection, and in War Department property 
audit on or about May 25, 1923, it was found that: 


* * * of the bromine paid for under the delivered portion of the contract, 


209 Ibs. was supplied by the contractor. to replace a like amount which was 
found short upon receipt of a shipment of 480 lbs. on contractor's invoice #111, 
dated Sept. 19, 1918, in cases Nos. 533 to 537, inclusive. There are inclosed 
herewith copies of various communications between the Edgewood plant and 
the Cleveland plant of the Edgewood Arsenal and between the departments 
relative to this shortage. Inasmuch as the contractor had been paid for this 
material on the original billing at the time of the original shipment, the pay- 
ment for same the second time, on the replacement shipment, on voucher No. 
10659 was erroneously made and constitutes an overpayment in the amount of 
the value of the 299 Ibs. at $0.60 per Ib. or $179.40, charge for which is made 
against the contractor. As will be noted from the inclosed correspondence, 
it was the intention of the contractor to make claim against the carrier for the 
value of this shortage which occurred in shipment, * * *. 


Relative to the charge of $92.40 under the agreement of March 18, 
1918, for loss of 154 pounds of bromine in transit and to the charge 
of $179.40 under the agreement of May 1, 1918, for 299 pounds of 
bromine, delivery by the contractor made necessary by reason of loss 
in shipment of a similar quantity, it is stated in the papers accom- 
panying the certificate of June 8, 1923, of the indebtedness that: 


This office is of the opinien that the shipment of this material was a transac- 
tion between the contractor and the carrier, that collection for the value of this 
shortage is a matter to be adjusted by and between them and that refund should 
be made by the contractor to the United States for the value of this material, 
erroneously paid him, particularly as the contract specified inspection at point 
of destination. 


The glass stoppers appear to have been fastened in the bottles by 
means of plaster of Paris seals and the bottles packed in boxes marked 
“This side up.” The handling directions on the boxes do not ap- 
pear to have been observed, with the result that some of the stoppers 
came out of the bottles and 154 pounds of bromine in one shipment 
and 299 pounds in another were lost in transit. Both agreements 
specified a price of 60 cents a pound f. o. b. cars at or near point of 
manufacture, subject to inspection at destination. 

There is no contention that the bromine was not in accordance 
with the specifications nor that it was not packed in accordance with 
usual commercial practices and in boxes, specified in the agreements, 
for that purpose. Under such circumstances, the contractor was not 
responsible for the failure of the carriers to observe shipping instruc- 
tions stenciled on the boxes, nor for the bromine after delivery to the 
earrier. Title to the bromine passed under these agreements to the 
United States on delivery to the carriers with the right of rejection 
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at destination as to that which did not conform to specifications. See 
United States v. Andrews & Co., 207 U. S., 229. 

The recourse of the United States for the loss in transit in this 
case is not against the contractor, whose responsibility ceased upon 
delivery to the carrier properly packed for shipment. Upon review 
the settlement is reversed and the charge of $271.80 against the con- 
tractor is removed. 


OFFICERS AND EMPLOYEES—COMPENSATORY LEAVE FOR OVER- 
TIME. 


There is no authority of law to grant leave with pay in excess of the maxi- 
mum annual leave with pay permissible under the statute, to compensate 
an employee of the Bureau of Internal Revenue for overtime work. 


Decision by Comptroller General McCarl, March 8, 1924: 

Charles A. Gregory, former prohibition director, State of Illinois, 
requested January 23, 1924, reconsideration of review 5336, dated 
November 21, 1923, wherein a disallowance was made in his accounts 
as former disbursing officer in the sum of $14.25, on account of salary 
paid to an employee in excess of annual leave. 

In said decision it was held that payment to Anna D. S. James in 
the amount of $14.25 for salary for two days and four hours over the 
period from September 1 to 3, 1921, during which time she was on 
leave of absence was unauthorized, for the reason that she had been 
granted prior to that time the maximum leave with pay permissible 
under the law. The leave in question having been in excess of 
such maximum there was no authority to allow the payment and 
credit for the item was denied. 

While said decision made no mention of overtime, this office took 
into consideration the fact that Miss James had previously per- 
formed much service in excess of the minimum of seven hours per 
day required by law and that the aggregate of such overtime work 
(without additional compensation) was more than the excessive 
leave; but as there is no authority of law to grant pay for such over- 
time or to extend by reason thereof the maximum of annual leave 
with pay allowed by law, credit for the payment could not be 
allowed. 

This office has carefully considered the statement and argument 
presented but finds therein no suggestion of any facts or phases 
of the case that were not fully considered at the time the decision 
was made. Therefore, the former action is affirmed. 


PURCHASES—EVIDENCE OF LOWEST BID—GOVERNMENT PRINT- 
ING OFFICE. 


A satisfactory audit of expenditures pursuant to formal or informal contracts, 
requires an affirmative showing that the lowest bid was accepted, or, if 
otherwise, a detailed statement of the reasons for accepting other than the 

lowest bid, 
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Comptroller General McCarl to the Public Printer, March 8, 1924: 


I have your letter of January 30, 1924, relating to your accounts 
for the period from April 1 to June 30, 1923, wherein 39 items rep- 
resenting open-market purchases were suspended pending the sub- 
mission of an abstract of bids covering such purchases. 

Section 3743, Revised Statutes, as amended by the act of July 31, 
1894, 28 Stat., 210, provided : 


Segtion 3743. All contracts to be made, by virtue of any law, and requiring 
the advance of money, or in any manner connected with the settlement of 
public accounts, shall be deposited promptly in the offices of the Auditors of the 
Treasury, according to the nature of the contracts: Provided, That this section 
shall not apply to the existing laws in regard to the contingent funds of Con- 
gress. 


Section 304 of the budget and accounting act, 42 Stat., 24, provides: 


All powers and duties now conferred or imposed by law upon the Comptrotier 
of the Treasury or the six auditors of the Treasury Department, * * 
shall, so far as not inconsistent with this Act, be vested in and imposed upon 
the General Accounting Office and be exercised without direction from any other 
officer, 


The requirement of section 3743, Revised Statutes, as amended, 
that all contracts shall promptly be deposited in this office is obvi- 
ously for the purposes of a satisfactory audit of the expenditures 
pursuant thereto, and in connection therewith it is competent for 
this office to prescribe the papers which shall constitute or accom- 
pany the contracts to be so deposited. 

The acceptance by an administrative officer of other than the 
loweSt bid would ordinarily not be questioned if the reasons as- 
signed for that action appeared satisfactory, but the action in that 
respect by administrative officers is not conclusive on the account- 
ing office. It appears, therefore, that a satisfactory audit of expend- 
itures, whether pursuant to formal or informal contracts, requires 
at least an affirmative showing that the lowest bid was accepted, 
or, if otherwise, a detailed statement of the reasons for accepting 
other than the lowest bid. 

The information thus considered necessary may be provided either 
by furnishing the accepted proposal and all rejected proposals or 
copies thereof, or by furnishing the accepted proposal and an ab- 
stract of rejected proposals, or by a certificate on the voucher by one 
having knowledge of the facts that the accepted bid, attached or 
otherwise deposited, was the lowest bid, if that be a fact, or if the 
fact be otherwise, a detailed statement as to the reasons for accept- 
ing other than the lowest bid. Such requirement appears to be 
reasonable and is deemed necessary to a proper audit of the expend- 
itures; therefore, the items here in question will be continued in 
suspension for a reasonable period of time awaiting receipt of the 
necessary information, 
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TRANSPORTATION RATES—EQUALIZATION AGREEMENT. 


Property of the United States Shipping Board is Government property and 
its transportation by a carrier, a party to the general equalization agree- 
ment, is subject to the rates provided In said agreement. 


Decision by Comptroller Gerieral McCarl, March 8, 1924: 

The Detroit & Toledo Shore Line Railroad Co. applied per letter 
of December 14, 1923 (file bill 428), for review of settlement T- 
54754-T, July 30, 1923, in deducting from amount otherwise due for 
freight transportation furnished the office of the Supervising Archi- 
tect during January, 1923, bill 428, the sum of $98.70 as amount 
overpaid by the United States Shipping Board, file O/C 6043, being 
the amount of land-grant deduction from commercial charges for 
transportation in April and May, 1920, from Tulsa, Okla., to Detroit, 
Mich., in C. O. S. X. cars 1391 and 2555, of 10,058 and 10,080 gal- 
lons, respectively, of fuel oil. 

The United States Shipping Board, per letter of May 3, 1923, re- 
quested set-off of $105.87, plus interest, as amount overpaid on ac- 
count of the transportation above indicated, the carrier having been 
paid on the full commercial basis and refusing to refund the amount 
which should have been deducted on account of land grant. 

This office determined the correct amount to be deducted on ac- 
count of land grant on the shipment under consideration to be $98.70, 
and deducted the same from amount otherwise due as specified above. 
Claimant contends that equalization of land grant applies only in 
connection with transportation of freight for the Quartermaster’s 
Department of the United States Army, but the law relating to land- 
grant deductions applies to all Government property and this office 
has held that: 


The relations between the United States Shipping Board and the United 
States Shipping Board Emergency Fleet Corporation, and the controlling and 
directing of the latter by the former which is authorized by the laws under 
which they have arisen, are sufficient to say that in the matter of property 
the ownership is that of the United States and in freight shipments of such 
property the application of land-grant deductions is proper. 1 Comp. Gen., 279. 


The equalization agreements, with reference to land-grant deduc- 
tions, uniformly have been held to apply to all Government transpor- 
tation; and so long as any carrier continues to be a party to the gen- 
eral equalization agreement, Government transportation over its lines 
must be held subject to the land-grant deductions. 

It appears that deduction in this case was properly made and the 
settlement, is sustained, 


EXCHANGE OF TYPEWRITERS. 


Where unserviceable typewriters are obtained from the General Supply Com- 
mittee for use in exchange as part payment for new machines, the ex- 
change price quoted in the current general schedule of supplies should be 
transferred immediately from the departmental appropriation to miscel- 

laneous receipts. 
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The statutes providing for the furnishing by the General Supply Committee 
of unserviceable typewriters for exchange purchases, when serviceable 
machines are not available, do not require the department or service to 
accept such unserviceable machines from the General Supply Committee 
when the department or service already has unserviceable machines avail- 
able for exchange. 

Where typewriters in possession of a Government department, the purchase 
price of which has once been charged against a department appropriation, 
are used in exchange as part payment for new machines or for service- 
able machines obtained from the General Supply Committee, only the net 
amount paid in money for the new or serviceable machines will be charged 
to the department appropriation. 


Decision by Comptroller General McCarl, March 11, 1924: 

The Federal Board for Vocational Education has requested re- 
view of so much of settlement No. C-14196 MS, this office, dated 
October 3, 1923, allowing payment for three L. C. Smith type- 
writers purchased June 30, 1923, as directed the issuance of war- 
rant in favor of the Treasurer of the United States in the sum of 
$102.50 to be deposited as miscellaneous receipts. This direction in 
the certificate was based apparently on the understanding that the 
$102.50 represented the exchange allowance for three L. C. Smith 
typewriters furnished by the General Supply Committee for that 
purpose. 

The facts show that the board requested from the General Supply 
Committee authority to purchase three typewriters and the com- 
mittee in granting the authority stipulated as follows: 


Typewriter, L. C. Smith 415903 15919 17930 will be furnished at a price, 
of $22.50 ea. for exchange with contractor in accordance with provisions of 
law. 


Under date of February 22, 1924, the Federal Board for Voca- 
tional Education has reported as follows: 


Typewriters Nos. 8&-820279 ($32.50), 8-829805 ($32.50), and 8-355049 
($37.50), which were exchanged in part payment for the new machines, were 
the property of the Federal Board for Vocational Education and were not 
obtained from the General Supply Committee. 

While the authority of the General Supply Committee was granted with the 
stipulation that certain typewriters be furnished in exchange, it was in no 
sense mandatory if the Federal Board had typewriters of this description 
which could be used for this purpose. The board did have three typewriters 
that could be used for exchange purposes and, therefore, in exchanging for 
the new ones the above described machines were turned in at the values set 
forth in the General Supply schedule. The board feels that it was wholly 
within its rights in not accepting the typewriters of the General Supply Com- 
mittee and in this view it is confirmed by personal conference with the 
G. 8S. Committee. 


Section 5 of the act of March 4, 1915, 38 Stat., 1161, provides as 
follows: 


That the executive departments and other Government establishments and 
all branches of the public service may hereafter exchange typewriters, adding 
machines, and other similar labor saving devices in part payment for new 
machines used for the same purpose as those proposed to be exchanged. 


In addition to this general authority there appears in annual 
appropriation acts for various Government establishments specific 
authority for exchange of typewriters when purchasing new 
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machines. In section 6 of the act of June 2, 1920, 41 Stat., 737, 
creating the Federal Board for Vocational Education, there was 
appropriated the sum of $75,000 annually for a period of four years 
for the purposes of the act, including “ purchaseof * * *_ type- 
writers and exchange thereof.” 

The act of February 17, 1922, 42 Stat., 369, appropriating for the 
General Supply Committee for the fiscal year 1923, here for con- 
sideration, provided that the proceeds from the transfer of appro- 
priations under the Executive order of December 3, 1918, shall be 
covered into the Treasury as miscellaneous receipts. Said Executive 
order relates to the disposition of surplus war supplies and the re- 
quirements of the various Government establishments to purchase 
supplies of the character thereof through the General Supply Com- 
mittee. The same act, 42 Stat., 370, provides as follows: 


* * * If the General Supply Committee is unable to furnish serviceable 
machines to any such service of the Government, it shall furnish unserviceable 
machines at current exchange prices and such machines shall then be applied 
by the service of the Government receiving them as part payment for new 
machines from commercial sources in accordance with the prices fixed in the 
preceding paragraph. And in selling typewriting machines to the various 
services the General Supply Committee may accept an equal number of un- 
serviceable machines as part payment thereon at the exchange prices quoted 
in the current general schedule of supplies. 


A similar provision appears in the acts for the General Supply 
Committee for the fiscal years 1921, 1922, and 1924. 

There is for decision whether it is mandatory upon the Executive 
office to accept the unserviceable typewriters offered by the General 
Supply Committee from the surplus war stock when the Executive 
office has unserviceable typewriters already in its possession and 
available for exchange purposes; and what disposition is required 
to be made of the value of the typewriters used for exchange pur- 
poses in either event. 

The act of March 4, 1915, supra, enacted prior to, and in force at 
the effective date of, the Executive order, and the first annual statute 
requiring the General Supply Committee to furnish unserviceable 
typewriters for exchange purposes, act of May 29, 1920, 41 Stat., 689, 
undoubtedly granted the departments authority to exchange un- 
serviceable typewriters when purchasing new typewriters. Under 
the statute for the General Supply Committee beginning with the 
fiscal year 1921, there is a condition precedent to the availability of 
an appropriation for the purchase of typewriting machines, that the 
department procure the certificate of the General Supply Committee 
that it is unable to furnish from its surplus stock serviceable machines 
for the purposes required, or if unable to do so, that unserviceable 
machines from this surplus stock are available for exchange. 27 
Comp. Dec., 811. 





DECISIONS OF THE COMPTROLLER GENERAL, 609 


These statutes do not make it mandatory on the Government de- 
partments to accept the offer of unserviceable machines by the Gen- 
eral Supply Committee when there is already in the possession of 
the department unserviceable machines available for exchange pur- 
poses which have been in use for three years or more. In other 
words, the annual statutes relating to the General Supply Committee 
have not had the effect of repealing the act of March 4, 1915, nor 
the special provision made in various appropriation acts granting 
specific authority for the exchange of typewriters. 

As to the disposition to be made of the exchange value of the type- 
writers used in part payment when purchasing new machines, the 
act of March 4, 1915, and the special authority in appropriation acts 
make no provision. Prior to the time this special authority for ex- 
change of typewriters appeared in appropriation acts, the exchange 
value was required to be deposited to miscellaneous receipts under 
section 3618, Revised Statutes, the appropriation for the department 
being charged with the full purchase price of the new machine. See 
5 Comp. Dec., 716. The insertion of the provisions in the various 
appropriation acts and the act of March 4, 1915, granting general 
authority, was intended to authorize giving an old machine in part 
payment for the new machine and charging the department ap- 
propriation with only the net amount paid in money for the new 
machine. In other words, the provision for exchange in these acts 
has the effect of saving the department appropriation the amount of 
the exchange value. The exchange, being authorized by law, is not 
a sale and, therefore, the provisions of section 3618, Revised Stat- 
utes, are not applicable. 

Accordingly the rules may be stated as follows: 

Where typewriters in possession of a Government department, the 
purchase price of which has once been charged against a depart- 
ment appropriation, are used in exchange as part payment for new 
machines, or for serviceable machines obtained from the General 
Supply Committee, only the net amount paid in money for the new 
or serviceable machines shall be charged to the department appro- 
priation. In such cases it must be certified on the voucher that the 
typewriters used in the exchange are unserviceable and have been 
in use three years or more, 

Where unserviceable typewriters are obtained from the General 
Supply Committee for use in exchange as part payment for new 
machines, there shall be transferred immediately from the depart- 
ment appropriation to miscellaneous receipts the value thereof at 
the exchange price quoted in the current general schedule of sup- 
plies. When unserviceable machines obtained from the General 
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Supply Committee are exchanged in part payment for new machines. 
only the net amount paid in money for the new machines shall be 
charged to the department appropriation. 

The settlement in this case is modified accordingly and miscella- 
neous receipts will be charged with $102.50 and “ Salaries and ex- 
penses, vocational rehabilitation of persons disabled in industry, 
1923,” credited with a like amount. 


PRIVATE PROPERTY LOST IN THE MILITARY SERVICE. 


Where the private property of an officer of the Army, under shipping instruc- 
tions of the officer, is destroyed by fire, while held in a Government ware- 
house simply for weighing, packing, and marking, a process necessarily 
an incident in the course of shipment, such destruction is within the pur- 
view of the act of March 4, 1921, 41 Stat., 1436, and the officer is entitled 
to reimbursement for the value thereof. 2 Comp. Gen., 681, modified. 


Decision by Comptroller General McCarl, March 11, 1924: 

Maj. Fred W. Boschen, Finance Department, custodian of the re- 
tained records of Maj. E. O. Hopkins, Finance Department, requested 
September 27, 1923, a reconsideration of Review 3975, dated April 
21, 1923, 2 Comp. Gen., 681, sustaining disallowance of the sum of 
$1,495.53 paid on voucher 5195, April, 1921, accounts of Hopkins to 
Capt. Paul B. Harm, Quartermaster Corps, for private property 
destroyed by fire in building No. 63, Fort Sheridan, Ill, November 
4, 1920. 

The question arises, was the private property of Captain Harm 
destroyed while in course of transportation upon change of station, 
the act of March 4, 1921, 41 Stat., 1437, authorizing recoupment to 
the owner if the destruction occurred under the following circum- 
stances: 


Third. When during travel under orders such private property, including 
the regulation allowance of baggage, transferred by a common carrier, or other- 
wise transported by the proper agent or agency of the United States Govern- 
ment, is lost, damaged, or destroyed; but replacement, recoupment, or commu- 
tation in these circumstances, where the property was or shall be transported 
by a common carrier, shall be limited to the extent of such loss, damage, or 
destruction over and above the amount recoverable from said carrier. 


Captain Harm states in letter of July 11, 1923, that his property 
was not in storage at any time after October 31, 1920, because he 
signed a shipping ticket on that date requesting shipment by the 
United States or its agent, the quartermaster at Fort Sheridan, of 
the property from Fort Sheridan, Ill., to Washington, D. C.; that 
prior to shipment the property had to be examined, packed, weighed, 
and marked by the quartermaster, for which a three-days’ delay in 
shipment could not be considered as over the ordinary or as consti- 
tuting storage; that when property is turned over to the quarter- 
master in accordance with paragraphs 1135 and 1136, Army Regula- 
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tions, 1913, as amended, it is in the hands of the Government or its 
agent, and he alone directs how and when the shipment can and will 
be made; that no request was made by him that the property be held 
in storage, as such action was not necessary, all property shipped to 
Washington, D. C., being consigned to the depot quartermaster at 
Washington. 

John G. Geisler, master sergeant, United States Army, retired, 
who was chief clerk in the office of the post quartermaster at Fort 
Sheridan when the property in question was destroyed, in an affi- 
davit dated September 13, 1923, deposes and says that all personal 
property of officers and enlisted men for storage and shipment 
was generally stored in building No. 9, cavalry stables; that on 
or about October 30, 1920, the personal baggage of Capt. Paul 
B. Harm, Quartermaster Corps, was stored in said building and 
in the hands of the United States, and that it was in storage only 
for protection, marking, and weighing prior to shipment to Wash- 
ington, D. C., care of the depot quartermaster, for which specific 
shipping instructions had been furnished by Captain Harm, and 
that before this could be done, it was destroyed by fire with a 
quantity of other personal property of officers and enlisted men on 
the evening of November 4, 1920. , 

It is stated in letter of the Chief of Finance, dated December 
26, 1923, that the procedure followed upon permanent change of 
station of an officer was to ship his baggage upon a Government 
bill of lading consigned to the quartermaster at his new station, 
and it is understood that accordingly Captain Harm turned his 
baggage over to the quartermaster at Fort Sheridan for shipment 
to him in care of the depot quartermaster, Washington, D. C. 

First Lieut. John C. Christophel, Quartermaster Corps, who was 
the quartermaster at Fort Sheridan at the time the property of 
Captain Harm was destroyed, states in his certificate of February 4, 
1924, that the private property which was destroyed constituted: 


* * * a part of the baggage turned over by Captain Harm to the quarter- 
master for secure packing, marking, and shipment to Washington, D. C., 
shipping tickets for shipping having been signed by Captain Harm prior to his 
departure. While pending shipment the above baggage was destroyed by 
said fire. At the time of the fire the property was in the warehouse men- 
tioned for safekeeping prior to shipment’ and not for storage. 


It appears from the additional evidence now at hand that Captain 
Harm had issued specific instructions for the shipment of his 
baggage to Washington, D. C., and that his private property was 
in the warehouse simply for weighing, packing, and marking, a 
process necessarily an incident in the course of its shipment. The 
private property of Captain Harm was therefore destroyed while 
in a transportation status within the meaning of the act of March 
4, 1921. The award of $1,495.58, which was accepted by the claimant 
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March 7, 1921, was approved by the Secretary of War April 2, 1921, 
with the certification that the articles were reasonable, useful, neces- 
sary, and proper for the officer in the public service, etc., thereby 
fulfilling the requirements of the act. Upon the new and material 
evidence presented since the decision of April 21, 1923, 2 Comp. 
Gen., 681, settlement No. W-74295, dated December 28, 1922, is 
revised and credit in the sum of $1,495.53 is hereby allowed Maj. 
E. O. Hopkins, Finance Department, in his disbursing accounts. 


SPECIAL FUND ACCOUNTS—RETURN PASSAGE MONEYS AND 
FINES OF INADMISSIBLE ALIEN IMMIGRANTS. 


There is authorized to be set up on the books of the Treasury Department a 
special fund account to which may be credited return passage moneys 
which have been held in a special deposit account for six months and 
which were required to be deposited by steamship companies prior to their 
clearance, for having brought to the United States inadmissible immi- 
grants. 

There is not authorized to be set up on the books of Treasury Department a 
special fund account for use in refunding immigration fines which have 
been deposited and covered into miscellaneous receipts. 


Decision by Comptroller General McCarl to the Secretary of the Treasury, 
March 12, 1924: 


I have your letter of February 20, 1924, relative to decision of No- 
vember 12, 1923, 27 MS. Comp. Gen., 510, concerning a special fund 
account to be set up on the books of the Treasury to which may be 
credited return passage money required to be deposited by steamship 
companies, prior to their clearance, for having brought to the United 
States inadmissible aliens. 

The establishment of a special fund account was considered neces- 
sary in view of the matters submitted in letter of July 3, 1922, of 
the Assistant Secretary of Labor to the Secretary of the Treasury, as 
follows: 


Under section 9 of the immigration act, an administrative fine may be im- 
posed on the responsible steamship line or the vessel by which an alien arrives 
in this country if he is found on arrival to be afflicted with mental or physical 
disability affecting his ability to earn a living, or with insanity, idiocy, im- 
becility, feeble-mindedness, tuberculosis, a loathsome or dangerous contagious 
disease, if illiterate, or if from a geographical area immigration from which is 
prohibited. In the event an administrative fine is ruled to have been incurred, 
the amount of the alien's passage, deposited by the responsible vessel prior to 
clearance, is returned to the alien himself if deportation has been effected, 
and to the line if the alien is permanently admitted, whether or not this ad- 
mission is conditional, such as under bond. The return is made by the collector 
upon receipt of the ruling of this department. either direct to the steamship 
line or to the alien, in the latter case in collaboration with the consular rep- 
resentatives of this country. The authority of this department is limited to 
ruling as to whether a fine has been incurred and to directing the disposition of 
the passage money either to the steamship line or the alien, in accordance with 
opinions which have been rendered by the solicitor of this department. 

= 7 ; . . = o . 


The difficulty in the cases specifically mentioned by the collector of customs 
fis that the aliens have escaped from custody and have entered the United 
States unlawfully and can not be located herein. If located, deportation pro- 
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ceedings will be instituted under the immigration act and the aliens returned 
to the countries whence they came to the United States. The law provides that 
in the event of deportation following an excluding decision of a board of spe- 
cial inquiry, if affirmed by the Secretary of Labor on appeal, or following an 
excluding decision of a board of special inquiry if no appeal has been entered, 
the amounts of passage in cases of this character shall be returned to the 
aliens. Under a decision of the solicitor of this department the amounts may 
be returned to the legal heirs of the alien concerned in the event of his death. 
The law makes possfble no other disposition than the return of this passage 
money to the line, or to the alien or his heirs. This department feels that such 
moneys are, in reality, a trust fund held by the representative of the Treasury 
and that they must be held awaiting lawful claimants. 


In decision of November 12, 1923, 27 MS. Comp. Gen., 510, it was 
said: 


The moneys are stated as being now in special deposit accounts. From the 
facts stated in your submission the moneys should be placed in a special fund 
and claims there against be submitted to this office for settlement after receiv- 
ing administrative examination as provided by law. Your letter indicates that 
such procedure will be acceptable to you and is authorized to be followed ac- 
cordingly. 


In your letter of February 20, 1924, you state: 


In order to secure complete information in connection with the establish- 
ment of the special fund account above referred to, a copy of your decision 
A. D. 7972 was transmitted to the Secretary of Labor with Treasury letter of 
December 6, 1923, requesting suggestions from his department as to certain 
points as set forth in said letter, copy of which is enclosed herewith. 


The letter of February 9, 1924, of the Secretary of Labor reads: 


The department has the honor to refer to your letter of December 6, 1923, 
regarding the establishment of a special fund in the Treasury Department, in 
which shall be deposited funds collected from steamship companies under 
the provisions of section 9 of the act of February 5, 1917, and answers your 
several inquiries in regard to the matter as follows: 

1. Q. How long should the fund collected from steamship companies under 
section 9 be held by the collecting officers in their special deposit accounts 
available for prompt return to the deported aliens before depositing the un- 
claimed portion in the Treasury of the United States to this special fund? 

Ans, Six months from date of deposit would appear to be ample time, pro- 
vided a sufficient amount is carried in the special fund to take care of with- 
drawals to meet the payment of claims properly certified as due aliens who have 
been excluded or deported. 

2. Q. Is it not possible that there are other immigation funds of a similar 
character now carried in special deposit accounts of collectors that could be 
covered into the Treasury to good advantage and credited to special funds 
similar to the one herein referred to if it is found such special funds are 
authorized under the laws providing for the return of certain amounts from 
collections? 

Ans. Yes. (a) Passage money collected under. the provisions of section 6 of 
the act approved May 19, 1921, as amended by Public Resolution No. 55, ap- 
proved May 11, 1922, which should be disposed of in the same manner as 
passage money collected under the provisions of section 9 of the act of February 
h, 1917, and be deposited in the same special fund. (b) Immigration fines col- 
lected under the provisions of sections 7, 9, 14, 15, 18, 20, 35, 36, and section 
4, act of May 19, 1921, as amended by Public Resolution approved May 11, 1922. 

It is recommended that a separate special fund account be established for 
immigration fines, and that collectors of customs be permitted to hold such 
collections in their special deposit accounts for six months after date of deposit 
before depositing the unclaimed portion in the Treasury to this fund. 

The Department of Labor understands (1) that withdrawals can be made 
from the special fund accounts in settlement of claims without identifying the 
particular amounts deposited with collectors of customs; (2) that all collec. 
tions of passage money for immigration fines deposited in the Treasury by 
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collectors of customs will go into the special fund accounts above referred to; 
and (3) that whenever, in your opinion, the balances in these special funds ex- 
ceed the amounts required for payment of claims, the excess amounts will be 
carried to the surplus fund upon recommendation of this department. 


The matters will be considered and disposed of in the order in 
which they are stated in the letter next above quoted. 

Passage money: The passage money collected from steamship 
companies and now held in special deposit accounts—in those cases 
in which the aliens have escaped and the moneys have been held for 
more than six months—should be transferred to the special fund ac- 
count authorized to be established. These transfers should be accom- 
plished by the accountable officers taking up in their regular accounts 
the amounts thus to be credited to the special fund account and by 
dropping in their special deposit accounts the amounts thus taken up. 
After that is done, they should draw their depository checks for the 
amounts involved and deposit them for credit to the special fund 
account. In support of the action thus taken, they should accom- 
pany their accounts with abstracts, showing the sources of the col- 
lections, naming the transportation companies and the aliens from 
which and on whose accounts the penalties were inflicted, so that 
before any refunds are made from the special fund account the col- 
lections may be identified as having been covered therein. 

Immigration fines: It is understood that what is sought to be 
accomplished in this connection is the establishment of a character 
of revolving fund; that is, that it is contemplated holding all fines, 
etc., collected, other than on account of passage money, in special 
deposit accounts for not in excess of six months; then to deposit 
such fines, ete., in a special fund account; and when the amount in 
the special fund account reaches a certain figure—say $25,000--to 
deposit it for covering into miscellaneous receipts; and, upon any 
refunds being made from the special fund account, to deposit such 
additional fines, ete., which have been held in special deposit accounts 
for six months for eredit thereto so as always to keep the balance of 
the special fund account at a certain figure. 

The use of the special fund account for clearing the special de- 
posit accounts of passage money penalties which have been retained 
for six months appears desirable and necessary; however, there 
appears no necessity for the establishment of a special fund account 
for immigration fines, the establishment of the latter mentioned ac- 
count, which in effect would be a revolving fund, being obviously 
improper and unauthorized. 

It is further understood that the latter-mentioned special fund 
account is contemplated for use primarily for refunding fines col- 
lected, deposited, and covered into miscellaneous receipts after hear- 
ings and determinations that those charged with the violations were 
guilty as charged, but who, on the basis of new and material evi- 
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dence and further hearings and determinations, are held not to 
have been guilty of such violations, thus necessitating, under present 
conditions, submitting estimates for appropriations by Congress of 
the amounts found due, which amounts can not otherwise be paid 
because of having been covered with miscellaneous receipts. 

In this connection see The Budget, 1925, page 554, where, under 
“ Expenses of regulating immigration,” it is provided: 

For enforcement of the laws regulating immigration of aliens into the 
United States, including * * * refunding of head tax, maintenance bills, 


and immigration fines upon presentation of evidence showing conclusively that 
collection was made through error of Government officers; * * *. 


Answering specifically the question of the submission, you are 
advised that (1) a special fund account is authorized to be estab- 
lished on the books of the Treasury to which may be credited moneys 
received on account of return passage money after being’ held in 
special deposit accounts for six months, and (2) that there is not 
authorized to be established on the books of the Treasury a special 


fund account for use in refunding immigration fines, as contem- 
plated. 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—BRIDGE TOLLS. 


In computing the land-grant deduction in connection with the shipment of 
Government property over a route composed of both land-grant and non- 
land-grant lines, the proper basis is the ratio of the land-grant mileage 
to the total mileage over which the total charge accrues, without regard 
to any “bridge tolls” which may have been adopted by the carriers in 
computing the division of charges between themselves. 


Decision by Comptroller General McCarl, March 12, 1924: 

The Gulf & Ship Island Railroad Co. applied per letter of Janu- 
ary 21, 1924 (file 588-11-106-A), for review of settlement T-49085, 
January 13, 1923, of bill 106 for transportation charges on a ship- 
ment from Excelsior Springs, Mo., to Gulfport, Miss., per bill of 
lading T-589801, April 18, 1922. 

The carrier billed for the service at $332.46 and allowance was 
made for $276.56. The carrier in its application for review claims 
an additional amount of $1.07, contending that there should be no 
deduction on account of land grant from the bridge tolls at St. 
Louis and Cairo. 

It appears that the so-called “bridge toll” is not in fact a part 
or an addition to a through published rate in this case, but is 
simply a part of an arbitrary method used by the various carriers in 
distributing the revenue which they derive from transporting the 
shipment. The fact that the rate from Excelsior Springs, Mo., to 
Gulfport, Miss., is the same via routes which do not use the St. Louis 
and Cairo bridges as it is via routes actually operating over these 
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bridges indicates that this so-called bridge toll or arbitrary is not 
a factor in establishing the through rate. 

Where rates are constructed without regard to bridge arbitraries, 
a railroad operating over such bridge has no right to make traffic 
over said bridge bear the expense of its construction or maintenance 
to the extent of affecting the rights of third parties in relation to 
such traffic. On a road built and operated as a whole, the rates 
charged the public are not made with respect to the difficulties of 
each particular portion, charging the cost of a bridge to the traffic 
of one section or the cost of a tunnel to traffic between its two 
mouths, but every point on the line receives the benefits which accrue 
from the existence of the bridge or funnel and the burden of con- 
structing and maintaining them is distributed just as is the burden 
of constructing and maintaining any other link in the railroad 
system. The requirements of carrier’s division sheets for the de- 
duction of a bridge or other arbitrary before prorating and the 
addition, of the amount thus deducted, back to the proportion es- 
tablished by the prorate of a certain road, is a method employed 
by the carriers, among themselves, to increase the allowance of 
such roads in an arbitrary manner on account of expensive trackage 
or other disabilities, and the requirement that the arbitrary deduc- 
tion is to be added back to the proportion accruing to a certain line 
indicates that such arbitrary has been included in and becomes an 
integral part of the said railroad’s proportion or charges. 

Under the provisions of law relating to certain railroads which 
have been granted lands to aid in their construction, a deduction is 
to be made from the charges on a Government shipment between 
points on such aided road, and this deduction is required by law 
to be made from the charges which would have been assessed to 
the commercial public on a like shipment and not from any particu- 
lar rate and irrespective of the methods employed by the carriers 
in determining the amount of such charge. 

It appears that, in this case, the through rate of 96 cents per 
100 pounds, on basis of a minimum carload of 30,000 pounds, from 
Excelsior Springs to Gulfport, is divided by first determining the 
amount to be allowed west of East St. Louis, and the remainder 
which accrues south of East St. Louis is divided by determining the 
amount which accrues south of Jackson and allowing the remainder 
from East St. Louis to Jackson. In dividing the proportion south 
of East St. Louis, the carrier’s division sheet provides that there 
will be deducted from the proportion 3} cents per 100 pounds on 
account of Cairo bridge, and the remainder divided over Jackson 
on percentages of 76.3 per cent East St. Louis to Jackson and 23.7 
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per cent Jackson to Gulfport, and the arbitrary which was deducted 
on account of the Cairo bridge is to be added back to the percentage 
proportion from East St. Louis to Jackson, thus being included in 
the proportion accruing to a single line of railroad and losing its 
identity as a separate charge. The proportion accruing west of 
East St. Louis, not St. Louis, as the Illinois Central Railroad did 
not receive the shipment until it reached East St. Louis and the 
division sheets providing divisions over East St. Louis, is not in 
this case subject to a land-grant deduction; the proportion from 
East St. Louis to Jackson is over the Illinois Central Railroad 
which in this case is a land-grant road for the portion of its mileage 
from Carbondale, Ill., to Cairo Junction, Ill., and the proportion 
south of Jackson is over the land-grant line of the Gulf & Ship 
Island Railroad for the portion from 2.1 miles north of Bond, 
Miss., to Gulfport, Miss. 

The laws relating to payment for service over the land-grant rail- 
roads provide that deductions are to be made from the charge which 
the land-grant railroad would have made on a like commercial ship- 
ment, and consequently the amount of said deduction must be arrived 
at on the ratio of the land-grant mileage to the total mileage over 
which such charge accrues. The distance from East St. Louis to 
Jackson is: 

East St. Louis to Carbondale 92.0 miles. 
Carbondale to Cairo Junction 53.39 miles. 
Cairo Junction to Jackson 368. 44 miles. 

513. 83 miles. 

The distance from Carbondale to Cairo Junction being over a road 
which is subject to a deduction of 50%, this mileage results in a 
deduction from the charges from East St. Louis to Jackson of 
5.195%. 

The distance from Jackson to Gulfport is: 

Jackson to end of grant 120. 36 miles. 
End of grant to Gulfport 
160. 36 miles. 

The distance from the end of the grant’ to Gulfport being over a 
road subject to a deduction of 50%, this mileage results in a deduc- 
tion from the charges on the shipment of 12.472%. 

The correct charges on this shipment appear to be: 


To East St. Louis, =e See BARI Da cceerurtinn nes Sttiaagpomti — $115. 20 
Jackson, “ @ 44,8¢= 134.40 less 5.195% 
Gulfport, 50.000 “ @128¢= 3840 “ 12.472%_______- 


The allowance was for 


Overallowance 
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The settlement is modified and a difference of 33 cents is certified 
in favor of the United States, which amount will be deducted from 
amount otherwise due the claimant in settlement of other bills 
unless the same is promptly refunded. 


TRANSPORTATION RATES—INTERSTATE AND INTRASTATE SHIP- 
MENTS. 


The reshipment between two points within a State of a consignment received 
at one of the points through an interstate shipment, does not entitle the 
carrier to interstate rates for the intrastate shipment if separate and dis- 
tinct transactions and not merely a continuation of the interstate shipment 
to an ultimate destination for which it was originally intended. 


Decision by Comptroller General McCarl, March 12, 1924: 

The El] Paso & Southwestern System applied per letter of Decem- 
ber 21, 1923, for review of settlement Tn—W-712024, June 21, 1923, 
disallowing its claim per bill 6573-C-7909 for $94 in addition to 
amount heretofore received for transportation in March, 1921, per 
bill of lading WQ-A-897831 from El Paso, Tex., to Fort Bliss, Tex., 
of one carload, 600 cases, 60,000 pounds, of canned apples. 

A bill of the El Paso & Southwestern System for freight charges 
for the service from FE] Paso to Fort Bliss in the sum of $114, based 
on the fifth-class interstate rate of 19 cents per 100 pounds was paid 
by Capt. E. O. Hopkins per voucher 4746, May, 1921. In the audit 
of this officer’s accounts this office decided that the shipment was a 
purely local, intrastate shipment for which the correct charge is $20, 
thus determining an overpayment of $94, which amount was deducted 
by Capt. Carl Halla per voucher 2584, April, 1923, from amount 
of carrier’s bill 6573-B, whereupon the carrier presented its supple- 
mental bill 6573-C-7909 for $94, which was disallowed by settle- 
ment Tn—-W-712024, supra. 

The carrier in its application for review claims that it is entitled 
to interstate rates and the amount disallowed, contending that a 
shipment of a carload of apples per bill of lading WQ-A-282623 
from Wayland, N. Y., to El] Paso, was destined to Fort Bliss, for 
which the bill of lading 897831 was issued to complete the service 
from E] Paso to Fort Bliss, and intimates that the shipment was 
halted at E] Paso as an attempt to evade the interstate character 
of the shipment, but furnishes no evidence to support its contention. 

Bill of lading 282623 shows shipment from Wayland, N. Y., to El 
Paso, Tex., of one carload canned apples routed by Erie Railroad, 
New York Central Railroad, Big 4 Railroad, Missouri, Kansas & 
Texas, Missouri, Kansas & Texas of Texas, and Texas and Pacific 
Railway, consigned by Col. W. H. Hart, quartermaster supply officer, 
Brooklyn, N. Y., to the quartermaster supply officer, El Paso, Tex. 
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The accomplishment of the bill of lading by G. S. Kopple, captain, 
Quartermaster Corps, shows delivery at El Paso by the Texas & 
Pacific Railway, the last carrier. The bill of the Texas & Pacific 
Railway for the freight charges on this shipment was paid by Maj. 
KE. O. Hopkins per voucher 1413, sub 55, April, 1921, thus closing 
the transaction relating to the service from Wayland, N. Y., to El 
Paso, Tex. 

Bill of lading 897831 shows shipment from E] Paso, Tex., to Fort 
Bliss, Tex., of one carload of canned apples consigned by Lieut. Col. 
John P. Hasson, quartermaster supply officer, El Paso, Tex., to the 
quartermaster supply officer at Fort Bliss, Tex. 

The carload of canned apples shipped from New York was in- 
voiced by the supply officer at Brooklyn, N. Y., to the supply officer 
at E] Paso, Tex., who has charge of the general distribution to the 
different military posts and camps in said territory, the supply officer 
at Brooklyn having nothing to do with the distribution of the sup- 
plies under the supply officer at E] Paso, the consignment to El Paso 
being the ultimate destination so far as he was concerned. There is 
nothing to indicate any intention on the part of the shipping officer 
in New York of any further destination than El Paso and the ship- 
ment by him was therefore complete when delivered at said point. 
The shipment from El Paso to Fort Bliss was a separate and distinct 
shipment controlled by the quartermaster supply officer at El Paso. 

The foregoing statement of facts contradicts the contention that 
the shipment was originally intended for delivery at Fort Bliss and 
was consigned to the quartermaster supply officer at El Paso in 
order to avoid interstate rates. 

A statement of the rule applicable to such a case as is here pre- 
sented has been announced in recent decisions of the Supreme Court 
of the United States as follows: 

In the case of Binderup v. Pathe Exchange, the Supreme Court, 
by decision of November 19, 1923, held that: 


The general rule is that where transportation has acquired an interstate 
character “it continues at least until the load reaches the point where the 
parties originally intended that the movement should finally end.” Jllinois 
C. R. C. v. De Fuentes, 236 U. S., 157, 168 * * *, And see Western U. 
Teleg. Co, v. Foster, 247 U. S., 105, 118; * -* * Western Oil Ref. Co. v. 
Lipscomb, 244 U. S., 346, 349, * * *. 


In the case of Baltimore and Ohio Southwestern Railroad Co. v. 
Settle et al., the Supreme Court held, November 13, 1922, quoting 
syllabi, 260 U. S., 166, that: 


1. Whether a shipment of goods is interstate, and is therefore subject to the 
rates provided by the carrier’s interstate tariff, depends upon the essential 
character of the movement, and this character is not necessarily determined by 
the contract between shipper and carrier. P. 169. 

2. Neither through billing, uninterrupted movement, continuous possession 
by the carrier, nor unbroken bulk is an essential of interstate shipment, though 
these are common incidents of through shipment, and their presence or absence 
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may be important evidence of the intention with which a shipment was made, 
when that question is in issue. P. 171, 

3. Where the shipper bills his goods from one State to a point in another, 
paying the interstate rate, and after receiving delivery of the loaded cars at 
the latter point, reships them within a few days to another point in the second 
State on local bills, paying the local freight rate, intending throughout to 
move them to this destination from the point of origin and interrupting the 
movement only that he may take advantage of a difference in his favor be- 
tween the through rate and the sum of those paid, his intention, thus carried 
out, determines, as a matter of law, the essential nature of the entire move- 
ment as a movement in interstate commerce. P. 171. 

4. In such a case the through interstate rate is the only lawful rate; and 
the misuse of the intermediate rates unjustly depletes the carrier’s revenues 


and opens the door to discrimination, contrary to the Act to Regulate Com- 
merce. P. 172. 


In said decision the court said, page 173: 


The mere fact that cars received on interstate movement are reshipped by 
the consignee after a brief interval to another point does not, of course, es- 
tablish an essential continuity of movement to the latter point. The reship- 
ment, although immediate, may be an independent intrastate movement. The 
instances are many where a local shipment follows quickly upon an interstate 
shipment and yet is not to be deemed part of it, even though some further 
shipment was contemplated when the original movement began. Shipments 
to and from distributing points often present this situation if the applicable 
tariffs do not confer reconsignment or transit privileges. 


Reference is made to footnote as follows: 


Chicago, Milwaukee & St. Paul Railway Co. v. Iowa, 233 U. S., 334, was a 
case of this character. See also Southern Pacific Co. v. Arizona, 249 U. S., 472; 
Bracht v. San Antonio & Aransas Pass Railway Co., 254 U. S., 489. On the 
other hand, there are many instances where the grant by tariffs of extensive 
transit or reconsignment privileges have rendered what otherwise would be 
independent local movements a part of through interstate shipment. See In 
Matter of Substitution of Tonnage at Transit Points. 18 IL. C. C., 280; The 
Transit Case, 24 I. C. C., 340. 


The facts as set forth above clearly indicate the shipment from 
El Paso to Fort Bliss as a separate and distinct shipment and not 
a part of a through shipment from New York. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 








MEDICAL TREATMENT—ARMY ENLISTED MAN IN PRIVATE 
HOSPITAL. 


Where the official records show that medical facilities were available at the 
camp in which soldier was stationed, the statement of the soldier after 
five years had elapsed and supported only by testimony of a line officer 
that the camp facilities were inadequate for a major operation, is not 
sufficient to obligate the Government to pay the cost of a surgical opera- 
tion in a private hospital procured by the soldier, especially when said 
operation was not procured in accordance with Army regulations. 


Decision by Comptroller General McCarl, March 13, 1924: 

There is before this office for proper action settlement No. 0167-W, 
dated December 4, 1923, allowing Dr. Holland M. Tigert, Nashville, 
Tenn., $65 for professional services furnished August 19, 1917, to 
Robert S. Little, deceased, formerly a private, Company F, First 
Tennessee Infantry, while in Federal service. 
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The organization of which Little was a member, if not already in 
Federal service, was called into the service of the United States July 
25, 1917, and the individuals thereof were drafted into the service 
of the United States August 5, 1917. See proclamation of the Presi- 
dent, July 3, 1917, published in General Orders, No. 90, War De- 
partment, July 12, 1917. 

The Adjutant General of the Army reported October 20, 1923, 
that the official records show the following with respect to the mat- 
ters on which this claim is founded : 

The records show that Robert S. Little, private, Co. F, 1st Tenn. Inf. N. G., 
was admitted to the regimental infirmary, Nashville, Tenn., September 2, 1917, 
for “wound of operation, appendectomy.” Operation performed August 19, 
1917, civilian hospital, Nashville, Tenn., and at his own expense; condition on 
admission, convalescent from above operation. The August muster roll of Co. 
F, Ist Tenn. Inf. N. G., shows his A. W. O. L. from July 28 to August 18, 
1917, & absent sick, City Hospital, Nashville, Tenn., dates not shown. 

The official records thus show that the civilian hospital and medi- 
cal treatment was at the expense of the soldier; and the receipts 
for payments made on that account filed in connection with the 
claim show that he and his father so considered it, and it was not 
until August 10, 1922, five years later, that the soldier suggested any 
liability rested upon the Government for the payment of the ex- 
penses of the service thus procured by him, In letter of that date 
the circumstances of his going to a civil hospital are described as 
follows: 


Along the last of August on Sunday afternoon I was suddenly stricken with 
chronic appendicitis was carried [to] the camp hospital and examined by 
Major Dunavin in command hospital detachment & another surgeon or captain 
as he ranked in the detachment. They both pronounced it appendicitis and 
advised an operation at once. My father was called and on account of having 
no operating room or equipment at camp I was brought to the city and oper- 
ated on at 8.30 that night. 

A private ambulance was called for which my father [paid] to Dorris- 
Karsch & Co., $5.00 Aug. 25th, the hospital bill paid to Schoffner Hospital 
Aug. 27, $22.00 this was required to be paid upon entrance also by my father 
for which we hold receipts. 

The operation bill was $100.00 by Dr. Holland Tigert. Dr. Tigert has not 
or did not receive any payment from the government, so after I was dis- 
charged Feb. 24, 1919, I have paid Dr. Tigert as follows: 

April 8th 1921 
June 18, 1921 
Sept. 13, 1921 , 

This making a total of $35.00 and a balance of $65.00 to Dr. Tigert. * * 

I believe I am doing nothing but right in asking the government for some 
financial aid. I served about 2 years in the Army and never asked aid in any 
way. 


It appears that the medical officer who recommended the operation 
and who is alleged to have said the Government medical facilities 
were inadequate is now dead. Replies have not been received to 
inquiries to another medical officer, believed to have been the other 
one present when the soldier’s ailment was diagnosed as appendicitis. 
The captain of the company and the colonel of the regiment, in 
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response to inquiry, have expressed the opinion that the Army medi- 
cal facilities were inadequate for a major operation. The Surgeon 
General of the Army, January 23, 1924, concludes that— 


From these statements it appears that the medical and hospital facilities of 
Camp Jackson were not adequate for the proper care and treatment of the 
patient. The patient’s former commanding officer, Captain John H. Samuel, has 
made affidavit that the soldier was on a status of duty when operated on in 
a civilian hospital in Nashville, Tenn. It would appear, therefore, that ex- 
penses incurred in his proper care and treatment were payable from public 
funds by the provisions of the Annual Appropriation Bills for the support of 
the Army under the title “ Medical and Hospital Department” and by the pro- 
visions of Paragraph 1476, Army Regulations. 


The Army appropriation act of May 12, 1917, 40 Stat., 60, pro- 
vided: 

* * * for medical care and treatment not otherwise provided for, includ- 
ing care and subsistence in private hospitals, of officers, enlisted men, * * * 
and other persons in military custody or confinement, when entitled thereto 
by law, regulation, or contract: Provided, That this shall not apply to officers 


and enlisted men who are treated in private hospitals or by civilian physicians 
while on furlough; * * *, 


A soldier is entitled to such benefits under this provision of law as 
are provided in competent regulations. Paragraph 1476, Army 
Regulations, 1913, provided : 


When medical treatment, including medicine, nursing, and hospital care, is 
required by an officer, an enlisted man, * * * on duty with any command 
or detachment * * * and can not otherwise be had, the commanding officer 
may employ the necessary civilian service to furnish the same, and just ac- 
counts therefor will be paid by the Medical Department. 


In this case the employment of civilian medical service was not by 
the commanding officer, nor by any other officer of the Government, 
but by the relatives of the soldier. This action was taken, so it is 
alleged after such a lapse of time, on the advice of the medical officer 
whose duty it was to have performed the operation. 

There is no suggestion that the colonel of the regiment reported to 
the War Department that the medical facilities of his regiment were 
inadequate, nor that the medical officer in charge made such a report 
to him. On his knowledge as a layman and in connection with this 
claim, the former colonel now expresses the opinion that the hospital 
facilities were inadequate for a major operation. If such were the 
case, Army Regulations provided the proper method for securing 
civilian medical treatment at the expense of the United States, and 
it was not secured in this case with the expectation that the United 
States would pay therefor. 

The official records show the medical and hospital services were 
secured at the expense of the soldier, and this record made contem- 
poraneously is entitled to great weight. It is to be observed, also, 
that the official record contains no mention of admission to the 
regimental infirmary on August 19, 1917, the day the soldier ap- 
parently returned from absence without leave, although record is 
made of the admission to the infirmary September 2, 1917. All of 
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the contemporaneous records or absence of records indicate a pro- 
curing of medical service by or on behalf of the soldier notwith- 
standing the availability of Army hospital and medical facilities; 
and if the man was in a duty status—a matter not conclusively es- 
tablished—civilian medical services were not procured in the man- 
ner required by the regulations if the existing Army medical facili- 
ties were inadequate, a fact that should have been established at 
that time and not by the testimony of laymen five or six years later. 

On review of the settlement the amount of $65 allowed is hereby 
disallowed. 


CONTRACTS—ASSIGNMENT OF, BY COURT ORDER. 


Where the receiver of a company, under contract with the United States for 
construction work, transfers and assigns the contract to a third party and 
executes a power of attorney to said party, in compliance with an order 
of the court having jurisdiction of the receivership, the assignment thus 
made was by operation of law and is not inconsistent with sections 3477 
and 3737, Revised Statutes, prohibiting the assignment of claims against, 
and contracts with, the United States. Upon completion of the contract 
by the third party payment of the amount remaining due is authorized 
paid to said party, in accordance with his power of attorney. 


Decision by Comptroller General McCarl, March 13, 1924: 

There is pending before this office the question as to whom pay- 
ment of the balance due for construction work, and for amounts of 
percentages retained, shall be made under the provisions of a con- 
tract entered into between the Chief of Engineers, United States 
Army, and Dameron-White Co. (Ltd.), of Baton Rouge, La., for 
levee construction work in the lower Texas levee district of the fourth 
Mississippi River district. The facts, as shown by the evidence on 
file, are as follows: 

On December 13, 1917, the Dameron-White Co. (Ltd.) entered 
into a contract for placing about 1,252,000 cubic yards of earth in 
the levees known as Hard Times Levee, Winter Quarters Levee, lots 
Nos. 1 and 2, and Botany Bay Levee, lots Nos. 1, 2, and 3, at 27.96 
cents per cubic yard. The contract was approved by the Chief of 
Engineers January 16, 1918, and was to have been completed on or 
before December 31, 1918, but due to various causes the work wrs 
not completed by the specified date and on December 23, 1918, an 
extension of time for completion was approved by the Chief of 
Engineers. 

During the progress of the work under the contract receivership 
proceedings were instituted against the contractor in the twenty- 
second judicial district court, Parish of East Baton Rouge, La., and, 
on February 25, 1918, Thomas G. Erwin was appointed receiver of 
the company. 
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After the refusal of the Engineer Department to cancel the 
contract, the receiver and sureties on the contract in July, 1921, re- 
quested that they be permitted to complete the contract, which 
request was agreed to, and on or about July 22, 1921, they arranged 
with H. B. Blanks, of Vicksburg, Miss., to complete the work for 
them. 


On July 13, 1921, presumably on the application of the receiver, 
the judge of the twenty-second judicial district entered the follow- 
ing order concerning this matter: 


It is ordered that Thomas G. Erwin, the receiver of the Dameron-White Co., 
Ltd., be, and he is hereby, authorized in his capacity as such receiver to accept 
the offer of H. B. Blanks, doing business under the name of the Blanks 
Levee Construction Co., to undertake to complete the work now due the United 
States Government by the Dameron-White Co., Ltd., under the Hard Times Win- 
ter Quarters and Botany Bay Levee contracts, without further liability or re- 
sponsibility on the part of the Dameron-White Co., Ltd., in consideration of the 
said Blanks receiving from the United States Government all retained per- 
centages now held by it under said contract and all payments which will here- 
after become due under said contract by the United States Government to the 
Dameron-White Co., Ltd. 

It is further ordered that the said Thomas G. Erwin, receiver, be, and he is 
hereby, authorized to sign all such documents as may be necessary to carry 
out the foregoing contract and particularly to execute an assignment of the 
said contract to the said Blanks and a power of attorney authorizing said 
Blanks to sign the name of the Dameron-White Co., Ltd., to all vouchers 
and checks which may be hereafter issued by the United States Government 
in connection with the said contract. 


In accordance with the authority thus conferred on him the re- 
ceiver, on July 27, 1921, executed, in the name and as receiver of the 
Dameron-White Co. (Ltd.), the following assignment and power 
of attorney to Mr. Blanks: 


State of Louisiana, Parish of East Baton Rouge: 

We, Dameron-White Company, Ltd., a corporation organized under the laws 
of the State of Louisiana and domiciled in the Parish of Kast Baton Rouge 
and now in receivership in the cause entitled John M. Dameron vs. Dameron- 
White Company, Ltd., No. 4711 on the docket of the 22nd Judicial District Court 
for the State of Louisiana in and for the Parish of East Baton Rouge, herein 
represented by Thomas G. Erwin, the duly qualified receiver, authorized 
hereto by an order of Court of date July 13, 1921, do hereby appoint H. B. 
Blanks, of Vicksburg, Miss., who does business under the name of Blanks Levee 
Construction Company, as our true and lawful agent and attorney in fact, with 
full power of substitution for us and in our name, place and stead to sign and 
endorse all vouchers, checks and other documents whereupon our signature 
may be required by the United States Government in relation to our levee con- 
tract with the United States Government for the construction of the following 
levees: Winter Quarters Lots One and Two, Botany Bay Lots One, Two and 
Three, Hard Times, under our contract with the United States Government 
covering said work of date December 13, 1917, which contract was approved 
by Chief of Engineers U. 8. Army, January 16, 1918, 

And we do further give and grant unto our said agent and attorney in fact 
full power and authority to do all acts necessary and proper to accomplish any 
and all of the duties hereinbefore specified with the same validity as we might 
ourselves do same personally, and we hereby ratify and confirm whatever our 
said agent and attorney in fact may do within the scope and purview of this 
mandate. 


Subsequently, on March 18, 1922, another order was entered by 
the judge of the twenty-second judicial district, which permitted Mr. 
Erwin to resign as receiver and appointed the Louisiana Trust & 
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Savings Bank, of Baton Rouge, La., receiver in his stead which bank 
is still acting as receiver of the contracting company. 

The question presented is whether, under this statement of facts, 
the amount remaining unpaid, on completion of the contract, should 
be made to Mr. Blanks, under the assignment and power of attorney 
given him by the receiver, or whether the balance due should be 
paid the present receiver of the company. 

Before the contracting company was thrown into receivership it 
had placed 487,817 cubic yards of earth in the levee, or about 38 per 
cent of the work contracted for, for which it has been paid except 
for the amount withheld as retained percentages and for 8,859.83 
cubic yards put in place. Mr. Blanks has now completed the con- 
tract and payments have been made to him, under the power of 
attorney given by the receiver authorizing him to sign vouchers, 
checks, and other documents, in relation to this contract, for the 
Dameron-White Co. (Ltd.), except the sum of $20,017.84, represent- 
ing final payment under the contract, and covering the balance due 
Mr. Blanks for work performed and for retained percentages, as well 
as the balance due the defaulting contractor. 

Under the provisions of sections 3477 and 3737, Revised Statutes, 
the transfer of assignment of claims against or contracts with the 
United States is prohibited, but where the receiver of a company 
assigns a contract by order of a court having jurisdiction of the 
receivership such an assignment is by operation of law and is not 
inconsistent with these provisions of law. 10 Comp. Dec., 159; 17 id., 
467; 24 id., T79. 

The court having authorized the receiver to accept the offer of 
Mr. Blanks to complete the work due under the contract of the 
Dameron-White Co. (Ltd.) in consideration of him receiving all re- 
tained percentages held by the United States and due the contracting 
company and also all payments to become due him for work per- 
formed under the contract, and also having authorized the receiver 
to execute an assignment of the contract to Mr. Blanks and a power 
of attorney “authorizing. said Blanks to sign the name of the 
Dameron-White Co. (Ltd.), to all vouchers and checks which may 
be hereafter issued by the United States Government in connection 
with the said contract,” and the assignment and power of attorney 
having been made in accordance with this authority, payment of the 
amount remaining due under the contract may be made in the name 
of the Dameron-White Co. (Ltd.), and check therefor sent to H. B. 
Blanks when a properly signed application has been received from 
him accompanied by a release in full of all claims and demands 
whatsoever arising under the contract. 
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GOVERNMENT CHECK FRAUDULENTLY RAISED BY PAYEE. 


Where a Government check which had been fraudulently raised by the payee 
and deposited to his credit with a bank, and the bank was subsequently 
required to make good the entire amount of the check, said bank, being 
a holder in due course, is entitled to reimbursement for the original amount 
of the check provided, the payee has already received that amount. 


Decision by Comptroller General General McCarl, March 13, 1924: 

There is before this office a claim filed by the City National Bank 
of Tuscaloosa, Ala., for reimbursement in the sum of $153.83, being 
the original amount of a Government disbursing oflicer’s check 
which was paid by said bank after having been fraudulently raised 
by the payee to $653.83. 

It appears that the check in question was issued June 30, 1923, 
by T. H. Daley, a disbursing officer of the United States Veterans’ 
Bureau, payable to Roy J. Ashley, a vocational trainee of the 
United States Veterans’ Bureau at the University of Alabama. 
After the receipt of the check by the payee he made material altera- 
tions and raised it from its original amount, $153.83, to $653.83. 
With the check so altered he presented it to the claimant bank and 
was given credit in his account for same. The check was sent by 
the claimant to the Birmingham branch of the Federal Reserve 
Bank of Atlanta and the claimant was given credit in the amount 
of $653.83. The Federal Reserve Bank transmitted the check to the 
Treasurer of the United States, where the alteration was discovered. 
A demand was made upon the claimant for the amount of the 
check as altered ($653.83), and in compliance with such demand 
the claimant refunded the entire amount, and the Government now 
holds the check without having paid the amount for which it was 
originally drawn. 

While not material to the question here presented, it may be 
stated that the payee of the check was arrested on the charge of 
altering a Government obligation, made a complete confession, en- 
tered a plea of guilty to the indictment against him, and was sen- 
tenced to serve a term of three years in the Federal penitentiary at 
Atlanta, Ga. 

The claimant has been reimbursed by insurance company on 
forgery insurance in the amount of $300. This, however, does not 
affect the liability of the United States for the original amount 
of the check $153.83. 

It was the general rule prior to the enactment of the negotiable 
instruments law that if a bill, note or check be altered in a material 
particular, either by fraud or by an innocent mistake not corrected 
while the paper was in the hands of the party who made the 
alteration, it would be by the law merchant destroyed toward all 
nonassenting parties, and that, too, whether the alteration was made 
by the party claiming under it or by any other party to it, and no 
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action could be maintained against the nonassenting parties either 
upon the altered instrument or upon the instrument as it stood 
before alteration, even by a bona fide holder for value. The fact 
that the instrument may have been restored to its original form 
after having been passed with the alteration made no difference. 

The negotiable instruments law, however, has changed the rule 
of the law merchant to this extent, that a holder of the instrument 
in due course (and the bank is the holder in due course in the present 
ease) not a party to the alteration may enforce payment of it accord- 
ing to its original tenor. See Garrard v. Hadden, 67 Pa. St., 82; 
Brown v. Reed, 79 Pa. St., 370; Booth v. Powers, 56 N. Y., 22. See 
also act of Jan. 12, 1899, 30 Stat., 797, Sec. 124. 

The claimant was not a party to the alteration in the present case 
and being a holder in due course is entitled to be reimbursed in the 
amount of the original check, $153.83. Therefore, the allowance of 
the claim is authorized, payable from the appropriation, “ Vocational 
Rehabilitation, U. S. Veterans’ Bureau, 1923.” 

It does not appear that the usual administrative report has been 
furnished by the U. S. Veterans’ Bureau as to whether or not the 
payee, Roy J. Ashley, has been paid the original amount of the check 
since the bank made refund to the Government. This report must 
be obtained before settlement is made with the claimant. 


NAVY PAY—COURT-MARTIAL CHECKAGES. 


Where the original order which convened a deck court-martial had never been 
signed, the subsequent approval of the proceedings and sentence by the 
convening authority cures any formal defect in the procedure and validates 
the sentence, and the subsequent setting aside of the proceedings, findings, 
and sentence by the Secretary of the Navy does not authorize the refund 
of amounts already checked pursuant to such sentence. 


Decision by Comptroller General McCarl, March 14, 1924: 

Chief, Military Division, requests decision as to whether Lieut. C. E. 
Kastenbein (SC), U. S. Navy, is entitled to credit for $14.40, appear- 
ing in the credit column of his account on the rolls of the U. S. S. 
New Mevico, for the fourth quarter, 1923, in the case of S. R. Kirk- 
land, H. A. first class, which amount had been checked against Kirk- 
land’s account in the third quarter, 1923, in accordance with the 
sentence of deck court approved February 20, 1923. 

It appears that Kirkland was tried by deck court February 20, 
1923, for absence without leave on February 8, 1923, and was sen- 
tenced to lose pay amounting to $14.40. The proceedings and sen- 
tence were approved by the convening authority February 20, 1923, 
and the said amount was checked against Kirkland’s account on the 
rolls of the U. S. S. New Mewico, third quarter, 1923. 
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Under date of March 21, 1923, the Judge Advocate General ad- 
dressed the following letter to the commanding officer of the U. S. S. 
New Mexico: 


Subject: Deck court of Sterling Roy Kirkland, hospital apprentice first class, 

U. S. Navy, held February 20, 1923. 

1. In reviewing the deck court in the case of the above-named man, it is 
noted that the convening authority has not signed the order convening the court. 
This omission renders all subsequent proceedings null and void, since no au- 
thority for holding the trial appears upon the record. (In this connection see 
section 468, Naval Courts and Boards). 

2. In view of the above, the Acting Secretary of the Navy directs that the 
proceedings, findings, and sentence in the case of the above-named man be set 
aside and that you cause his records to be corrected accordingly. 


In accordance with the above-quoted letter the supply officer in 
question credited Kirkland’s account for the fourth quarter, 1923, 


the amount of the deck court, $14.40, which he had previously 
checked against Kirkland’s account. 


Section 2 of the act of February 16, 1909, 35 Stat., 621, provides 
that— 


* * * such courts shall be known as “ deck courts” and shall consist of 


one commissioned officer only, * * * 


Section 17 of the same act, 35 Stat., 623, provides that— 


* * * all sentences of deck courts may be carried into effect upon approval 


of the convening authority or his successor in office. 
Section 9 of the same act, 35 Stat., 621, provides: 


That the Secretary of the Navy may set aside the proceedings or remit or 
mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 


In decision of January 19, 19238, 17 MS. Comp. Gen., 754, to the 
Secretary of the Navy, it was held: 


Whether when the Secretary of the Navy has set aside the proceedings of 
deck or summary courts, forfeitures of pay of men in the naval service which 
have become executed by the carrying into effect of the approved sentences of 
said courts, may be restored, depends upon whether the sentences in themselves 
apart from the action of the Secretary of the Navy therein are absolutely void 
as distinguished from merely erroneous or voidable. If void, there has been 
no forfeiture of any pay under them while in the service, and any pay checked 
as a forfeiture should be restored. If. upon the other hand, the sentences in 
themselves were valid or voidable ones and in the carrying of them into ex- 
ecution pay has in fact become forfeited prior to the setting aside of the 
proceedings, there can be no restoration of it and the setting aside of the 
proceedings creates no right to it. 

Whether the approved sentence be valid or void or voidable depends of course 
upon whether the deck or summary court imposing it possessed jurisdiction to 
impose it, and in doing so acted within its lawful scope. If said court possessed 
jurisdiction, the approved sentence is not voidable merely because of the de- 
fective exercise by the court of its jurisdiction, and whatever was done that 
the court could do must be presumed to have been properly done. 


It does not appear that the sentence of the deck court for the loss 
of the $14.40 pay as approved by proper authority and carried into 
execution by the checkage of the pay prior to action by the acting 
Secretary of the Navy in the matter was a void one as distinguished 
from a valid or voidable one. 
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The trial of Kirkland was not a nullity. The defect, by reason 
of which the sentence was set aside, does not go to the substance of 
the charge, but only to the form in which it was presented. The sub- 
sequent approval by the convening authority of the proceedings and 
sentence, and the execution of the sentence, in effect, cures the formal 
defect in question. Frisbie v. United States, 157 U. S., 160. 

Accordingly the credit item of $14.40, now suspended, should be 
disallowed in the next settlement of the supply officer’s accounts. 


MARINE CORPS PAY—EFFECT OF SAVING CLAUSE, ACT OF JUNE 
10, 1922, ON AN ORIGINAL EXTENSION OF ENLISTMENT. 


The term “current enlistment” as used in the saving clause of section 16, 
act of June 10, 1922, 42 Stat., 632, does not include an original extension 
of an enlistment commencing after July 1, 1922, and an enlisted man 
who extended his enlistment for one year after July 1, 1922, is only enti- 
tled to the pay of his grade as provided by the act of June 10, 1922. 

Decision by Comptroller General McCarl, March 14, 1924: 

There was received December 1, 1923, request for a review of settle- 
ment No. M-21443-N, dated October 26, 1923, by which was dis- 
allowed the claim of Anthony J. Troszak, formerly private, United 
States Marine Corps, for difference in pay between $30 and $21 
per month from November 15, 1922, to October 30, 1923, under the 
provisions of section 16, act of June 10, 1922, 42 Stat., 632. 

The service record shows that claimant enlisted in the United 
States Marine Corps November 15, 1920, for a period of two years, 
and on August 25, 1921, extended his enlistment for one year, mak- 
ing the date of expiration November 14, 1923. He was honorably 
discharged from the service as a private on that date. 

The act of June 10, 1922, 42 Stat., 629-632, provides in part as 
follows: 


Sec. 9. That commencing July 1, 1922, the monthly base pay of * * * 
enlisted men of the * * * Marine Corps shall be as follows: * * * 
enlisted men of the seventh grade, $21. * * * Commencing July 1, 1922 
* * * enlisted men of the * * * Marine Corps, shall receive as a per- 
manent addition to their pay, an increase of 5 per centum of their base pay 
for each four years of service in any of the services mentioned in the title 
of this act not to exceed 25 per centum. 

= + . + - o * * 


Sec. 16. * * * nothing contained in this Act shall operate to reduce the 
total of the pay and allowances which any enlisted man of the * * * Ma- 
rine Corps * * * is now receiving during his current enlistment and while 
he holds his present grade or rating. 


On June 30, 1922, claimant was receiving the pay of a private 
at the rate of $30 per month. He was entitled under the saving 
clause contained in section 16 of the act of June 10, 1922, to that 
rate of pay during his enlistment which was current on June 30, 
1922, provided he continued in the same grade. Private Troszak’s 
current enlistment expired November 14, 1922. 
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The term “current enlistment” similarly used in section 4 of the 
act of June 4, 1920, 41 State., 762, was construed in 27 Comp. Dec., 
35, as not including service under an extended enlistment if the 
enlistment was extended on or after June 4, 1920. It was held in 
2 Comp. Gen., 22, that pursuant to the provisions of section 16 of 
the act of June 10, 1922, the right of an enlisted man to receive 
pay under prior laws continued during his current enlistment or 
extended enlistment in which he was serving on June 80, 1922, if 
he continued in the same grade or rating. Page 7, section B, of 
Navy Department instructions for carrying into effect the act of 
June 10, 1922, contains the provision, as approved by 25 MS. Comp. 
Gen., 447, that an original extension of enlistment which begins to 
run on or after July 1, 1922, shall carry the new rate of pay. 
Claimant’s original extension of period of service became effective 
November 15, 1922, on which date he was entitled only to the new 
rate of pay provided by section 9 of the act of June 10, 1922, for an 
enlisted man of the seventh grade (private) of less than four years’ 
service, amounting to $21 per month. 29 MS. Comp. Gen., 7. He 
is not entitled to the difference in pay claimed. 

Upon review the settlement is sustained. 


STORAGE OF PUBLIC PROPERTY. 


Where a person, to whom Government property had been loaned for the pur- 
pose of making certain tests and when requested to return it, had, in- 
stead of complying with the request, placed the property in public stor- 
age without authority from the Government, the Government is not liable 
for the storage charges arising therefrom. 


The warehouseman’s law of a State is not applicable to property of the United 
States stored in a warehouse without authority of the Federal Govern 
ment. 


Decision by Comptroller General McCarl, March 14, 1924: 

The Weimar Storage & Trucking Co. applied February 14, 1924, 
for review of settlement No. M-21514 dated January 21, 1924, dis- 
allowing its claim for $185 for storage and handling charges on 17 
eases of airplane engines and spare parts, the property of the 
United States, placed in storage by Albert L. Judson, now deceased, 
to whom they had been loaned by the Navy Department. 

The facts in the case may be summarized as follows: 

The engines were loaned to Albert L. Judson, president American 
Power Boat Association, for installation in speed boats to conduct 
certain tests. The engines were later offered for sale to Mr. Judson, 
who refused to consider their purchase at the price named by the 
Navy Department. 

Upon receipt of the information that Mr. Judson did not desire 
to purchase the engines, it was requested that they be returned to 
the Navy Department, and shipment orders were issued accordingly. 
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The request for their return not being complied with, after a con- 
siderable lapse of time, Mr. Judson was again requested to return 
the engines and to explain the cause of delay. Advice was then 
received of his death, with the information that the engines were 
in storage at the Weimar Storage & Trucking Co.’s warehouse at 
Elizabeth, N. J. Upon receipt of this information steps were im- 
mediately taken to recover the property from the warehouse, and 
the Weimar Storage & ‘trucking Co. was requested to advise the 
officer in charge of the Navy supply depot as to when it would be 
convenient for the Navy Department’s representative to call for 
the property. 

The following reply was made by the claimant to this request: 


Navy Suppry Deport, 
29th St. and 8rd Ave., So. Brooklyn, N. Y. 
Attention of T. H, Hicks, Capt. Supply Corps. 

Dear Str: Replying to your letter of April 10th your file 223-12, beg to 
advise that we have in storage for the account of Mr. Judson, 17 cases in all. 

Two cases will weigh about 2,800 pounds‘each, and measure 144 cu. ft. 

Three cases weigh 1,600 pounds each; cu. ft. 54 each. 

The remaining 12 boxes will average from 8 to 20 cubic feet and will weigh 
from 100 to 500 pounds each. 

The storage due to May 1st will be $160, and the labor necessary to handle 
these heavy cases from the storage to our cover and then to load on your 
trucks will be $25 additional. 

We would be very glad to have you call any time before the 25th of April 
or after May 3rd, as we will be very busy between these dates with our 
spring moving rush. 

Kindly advise us a few days in advance, forward check for the storage and 
labor charges, and also return our warehouse receipt issued when the goods 
were received. 

Very truly yours, 
WEIMAR STORAGE AND TRUCKING Co., 
/s/ Cuas. Sesoip, Secretary. 


Upon receipt of this letter the claimant was advised as follows: 


Referring to your letter of 11 April, you are advised that the Navy Depart- 
ment contends that the engines in question are the property of the United 
States and that you have no legal right of lien against them. (U. S. Comp. 
Stat., sec. 6950; 6951. R. S., sec. 3753; 3754.) 

The commandant requests that you inform this office whether or not you will 
deliver these engines to the representative of the Navy Department, who will 
call for them promptly upon receipt of a favorable reply from you. 

You are informed that should your reply be unfavorable, the Navy Depart- 
ment will be forced to take the necessary legal action to obtain possession of 
the engines in question. 

Upon delivery of these engines to the representative of the Navy Depart: 
ment calling for them, such claim for storage and labor charges as you may 
desire to make will be forwarded to the Navy Department, Washington, D. C., 
for action in consideration of the same. 


The claimant delivered the property to the freight station, using 
its own trucks for such delivery, and has been paid the price agreed 
upon for this service. A claim was then presented to the Navy De- 
partment in Washington for storage amounting to $160 and handling 
charges amounting to $25, the latter amount being claimed for 
handling the property in the warehouse and loading it on the trucks. 
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The claimant alleges that an agreement was made to pay the amount 
of $25 for handling charges, which the officer with whom such agree- 
ment is alleged to have been made, denies. This denial, together 
with the trade custom that no charge is made for handling or load- 
ing when goods removed from storage are delivered to the ware- 
houseman’s trucks and the hauling done by him, precludes an allow- 
ance of this item. 

The claimant admits that it was informed by Mr. Judson that the 
goods belonged to the Government and by its letter of April 11, 
1923, quoted above, that they were held in storage “ for the account 
of Mr. Judson.” 

It does not appear that Mr. Judson claimed to be acting as an 
agent of the United States when the property was stored with the 
claimant, but even if such representations were made the claimant 
was charged with the duty of ascertaining the authority of Judson 
to so act in the matter. That he had no authority to incur a lia- 
bility for which the United States would be responsible is clear. 
The agreement for storage was made by him on his personal re- 
sponsibility, and any claim thereunder is for assertion against him 
or his estate. 

It is contended that as the estate of Mr. Judson is insolvent and 
since by surrounding possession of the property the claimant lost 
the protection of the warehouseman’s law, which gives the ware- 
houseman a first lien on goods held by him, the Government is liable 
for the charges. Such contention is untenable. The fact that the 
charges can not be collected from the party liable therefor does not 
render the Government liable for the amount, nor did the claimant 
have an enforceable lien against the property of the Government. 


Publie property can be subjected to claims against it only when it is in the 
possession of the courts by the act of the Government seeking to have its rights 
established. 21 Op. Atty. Gen., 19. 


Furthermore, any proceeding against the United States or its prop- 
erty for the enforcement of a lien authorized by the Warehouseman’s 
Law of the State would have involved a suit against the Federal 
Government in a State court, and the Supreme Court of the United 
States has held that— 


No State can pass a law which would have any validity for making the 
Government suable in its courts. Carr v. United States, 98 U. S., 437. 


The storing of the property by the claimant was not done by the 
authority, request, or direction of an officer or agent of the United 
States, and the Government is under no obligation to make payment 
therefor. 

Upon review the disallowance is sustained. 
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VOLUNTARY PAYMENTS. 


Where a carrier, through its agent, lost certain Government checks mailed in 
its care to designated payees and without authorization paid the amount 
of he lost checks to the designated payees, said action rendered the carrier 
only a voluntary creditor of the Government. Reimbursement of the 
amount so paid is prohibited by the provisions of sections 3647 and 3679, 
Revised Statutes, as amended. 


Decision by Comptroller General McCarl, March 14, 1924: 

The Gulf, Colorado & Santa Fe Railway Co., through W. M. 
MeWilliams, its agent at Cleburne, Tex., requested December 31, 1923, 
review of settlement No. C-14990, dated October 1, 1923, disallow- 
ing its claim for $70 for reimbursement of amount paid by said 
company to the payees of three Government checks which had been 
sent in its care and lost by its agent before delivery to the payees. 

The claim was disallowed on the ground that the Government is 
not liable for a voluntary service, and unless there was a prior special 
or general promise or authorization for reimbursement there is no 
legal obligation to pay for voluntary services. 

It appears that on September 1, 1922, checks No. 13182 for $15; 
No. 13183 for $25, and No. 13387 for $30, in favor of H. V. Little- 
field, J. O. McMullen, and B. Shirley, respectively, special United 
States deputy marshals, were drawn by J. A. Baggett, United States 
marshal for the Northern District of Texas, and mailed by him to 
the payees in care of the Santa Fe Railway at Cleburne, Tex. It is 
shown that the checks in question were lost, on Setember 25, 1922, 
while in the possession of Mr. McWilliams for the purpose of mak- 
ing delivery thereof to the payees, somewhere between Temple and 
Pendleton, Tex., and have never been located and that the railway 
company consequently paid the payees, who have since disappeared, 
the amounts of the checks for which bonds of indemnity, covering 
the amounts thereof have been filed and reimbursement claimed for 
the amounts paid the payees. 

Section 3679, Revised Statutes, as amended by the acts of March 3, 
1905, 33 Stat., 1257, and February 27, 1906, 34 Stat., 48, provides 
that: 


No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropria- 
tions made by Congress for that fiscal year, * * * Nor shall any Depart- 
ment or any officer of the Government accept voluntary service for the Gov- 
ernment * * * except in cases of sudden emergency involving the loss of 
human life or the destruction of property. 


Section 3647, Revised Statutes, as amended by the acts of May 27, 
1908, 35 Stat., 415, and February 23, 1909, id., 644, provides that: 


In case the disbursing officer or agent by whom such lost, destroyed, or 
stolen original check was issued is dead or no longer in the service of the 
United States it shall be the duty of the proper accounting officer, under such 
regulations as the Secretary of the Treasury may prescribe, to state an account 
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in favor of the owner of such original check for the amount thereof and to 
charge such amount to the account of such officer or agent: 


It was said in a decision of March 7, 1902, 8 Comp. Dec., 582, in 
which the question of a payment by a superintendent of an Indian 
school of a claim for unliquidated damages for breach of contract 
without authority was being considered, that: 

At the time payment was made claimant was not authorized to incur the 
expense or pay the claim for the payment of which he seeks reimbursement. 


It was a voluntary payment on his part made by him out of his own private 
funds which does not create any obligation, legal or implied, on the part of the 
United States to reimburse him because of such payment. (4 Comp. Dec., 409). 

Nor is the claimant now entitled because of such payment to be subrogated 
to any rights which the person to whom he made the payment may have had 
against the Government. (See Aetna Life Insurance Co. v. Middleport, 124 
U. S., 534.) 


The general rule, which has been followed by the accounting of- 
ficers for years, is that no person is authorized to make himself a 
voluntary creditor of the Government by incurring and paying ob- 
ligations which he is not legally required or authorized to incur and 
pay to the creditors of the Government. 8 Comp. Dec., 584; 11 ¢d., 
486; 12 éd., 308; 24 id., 155; 26 id., 1071; 2 Comp. Gen., 581; 3 id., 70. 

The payment of the amount of the checks in question was made by 
the claimant company without legal authority. Section 3647, Re- 
vised Statutes, authorizes payment in such cases as this only to the 
owner of lost checks. The railway company does not allege that the 
checks belonged to it but that they were lost while in the possession 
of its agent for the purpose of delivery to the payees and, not being 
the owner of the checks, reimbursement of the amount paid by the 
company is prohibited. 

Upon review the settlement must be and is sustained. 


TRANSPORTATION OF NAVAL OFFICER AT DUTY STATION, 


There is no law or regulation authorizing the assignment of medical officers 
of the Navy to the exclusive duty of attending the families of naval of- 
ficers, and reimbursement for expenses, designated as fares, incurred in 
making professional visits at a duty station, is not authorized, the said 
officer not being in a travel status. 


Decision by Comptroller General McCarl, March 14, 1924: 

In re public bill No. 1212, dated August 31, 1922, for $170.82, in 
the account of Lieut. Commander H. B. Ransdell (SC), United 
States Navy, disbursing officer, United States naval station, Cavite, 
Philippine Islands, for the first quarter, 1923, with request for in- 
struction as to whether the payment made thereunder, covering ex: 
penses of Lieut. Millard F. Hudson (MC), United States Navy, 
while in attendance upon officers’ families in Manila, Philippine 
Islands, during the period from March 1 to June 30, 1922, under 
orders of February 7, 1922, should be allowed. 
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The orders in question, issued by the Commander in Chief United 
States Asiatic Fleet, U. S. S. Huron, flagship, Manila, P. I., read as 
follows: 


1. Upon the receipt of these orders you will regard yourself detached from 
duty at the naval station, Cavite, and from such other duty as may have been 
assigned you; will report to the commandant, naval station, Cavite, for duty 
in attendance upon officers’ families in Manila, P. I. 

2. This employment on shore beyond the seas is required by the public in- 
terests. 

8. No travel is involved in the execution of these orders and none is 
authorized. 


Lieutenant Hudson reported for duty under the said orders, Feb- 
ruary 27, 1922. 

In reply to a letter from the military division of this office, dated 
June 14, 1923, to the Bureau of Navigation, requesting information 
as to authority under which Lieutenant Hudson was assigned ex- 
clusively to the duty of attending the families of officers, the Secre- 
tary of the Navy states in part as follows: 


There is no law or regulation which in terms provides for the assignment 
of medical officers of the Navy to the exclusive duty of attending the families 
of officers. Neither is there any law or regulation which in terms prohibits 
such assignment. It is provided by law that “The President shall be Com- 
mander in Chief of the Army and Navy of the United States”; that there 
shall be at the seat of government an executive department to be known as 
the Department of the Navy, and a Secretary of the Navy, “who shall be 
the head thereof”; that the Secretary of the Navy shall execute such orders 
as he shall receive from the President relative to all matters “ connected with 
the Naval Bstablishment ”; and that the orders of the several bureaus in the 
Navy Department shall be considered as emanating from the Secretary of the 
Navy “and shall have full force and effect as such.” 


It will be observed that the public bill in question was paid from 
the appropriation “ Pay miscellaneous, 1922.” It does not appear 
that such expenses can be charged to the said appropriation. 

The act of July 12, 1921, 42 Stat., 122, making appropriations 
for the naval service for the fiscal year ending June 30, 1922, under 
the appropriation “ Pay miscellaneous,” provides for mileage to 
officers of the Navy while traveling under orders in the United 
States, for actual personal expenses of officers of the Navy while 
traveling abroad under orders, and for actual expenses of officers 
while on shore patrol duty. 

Lieutenant Hudson was not in a travel status, nor was he on 
shore patrol duty. He was attached to a shore station under the 
above orders for duty in attendance upon officers’ families, and the 
expense items are shown on the public bill as fares, and no further 
information is given. 

Article 1185, Navy Regulations 1920, provides that medical officers 
on duty at navy yards and naval stations will, in addition to their 
official duties, be required to attend the families of officers and 
enlisted men, including those on the retired list, residing in the yard 
or station, or within one mile of the naval dispensary, except in 
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cases of emergency, and the medical attendance will be available only 
during the regular working hours of the yard, station, or office, and 
provided it may be accorded without interference with the medical 
officers’ other duties. 

The above-mentioned regulations require medical officers of the 
Navy, on duty at navy yards and naval stations, to attend the fami- 
lies of officers and enlisted men in addition to their official duties, 
and without interference therewith. No provision is made therein 
for reimbursement of any expenses incurred by the officer in the per- 
formance of such additional duties. 

There appears to be no law or regulation authorizing the assign- 
ment of medical officers of the Navy to the exclusive duty of attend- 
ing the families of officers of the Navy. The orders issued to 
Lieutenant Hudson on February 7, 1922, do not cover duty that is 
authorized by law or regulation, and no right accrued to the officer 
for reimbursement for the expenses incurred by him thereunder. 

Neither is there any appropriation from which the officer in ques- 
tion may be reimbursed for expenses, designated as fares, incurred 
by him while on duty at a shore station in attending the families of 
officers of the Navy. 

Accordingly the expenditure in question should be disallowed. 


CONTRACTS, LIQUIDATED DAMAGES—COMPLETION OF CONTRACT 
BY SURETY. 


A surety who took over and completed a contract upon which the principal had 
defaulted, and liquidated damages were assessed for delay in completion 
of contract, is subrogated to the rights of the contractor and entitled to 
receive any refund covering an overdeduction of liquidated damages, upon 
a showing that the sum expended in completing the contract exceeded the 

amount received from the Government therefor. 


Decision by Comptroller General McCarl, March 15, 1924: 

The Fidelity & Deposit Co. of Maryland applied May 18, 1923, 
for review of settlement No. W-823855, dated November 7, 1922, 
disallowing its claim for $35,250 for refund of the amount deducted 
as liquidated damages from final payment made under contracts 
dated March 31, 1920, and June 26, 1920, with the Rangely Con- 
struction Co. 

The contracts referred to are as follows: 

Contract for construction of administration building, quarters, 
etc., air coast defense station, Staten Island, N. Y., dated March 31, 
1920 (to be completed in 240 working days from April 12, 1920), 
amount $437,604. The contractor was bonded by the Fidelity & 
Deposit Co. for $218,802 under this contract. 

Contract for construction of officers’ quarters, infirmary and mis- 
cellaneous landscape work, air coast defense station, New Dorp, 
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Staten Island, dated June 26, 1920 (original time for completion 
February 28, 1921), amount $376,772. A supplemental agreement 
dated January 7, 1921, extended the time for completion to April 
15, 1921. The contractor was bonded by the Fidelity & Deposit 
Co. for $188,386 under this contract. The provisions of the con- 
tracts under which the deduction was made for which reimburse- 
ment is sought and which are the same in both contracts are as 
follows: 


8. In case of the failure of said contractor to comply with the stipulations 
of this contract according to the true intent and meaning thereof (including 
the requirement for progress of performance to the satisfaction of the officer 
in charge, or higher authority), then the contracting officer, or his successor, 
shall have the right to complete the work in such manner as he shall deem 
best for the interests of the public service, either by day’s labor and open 
market purchase of the necessary materials, or by contract, or both, and 
to use for that purpose the contractor's materials and appliances on the 
reservation or at the place where the work is being performed, and any excess 
of cost resulting from such failure, including any charges on account of 
delay, shall be charged to the contractor. In event, however, of the granting 
of additional time for performance, the cost of inspection and other expenses 
and damages (including any loss or damage to the work under construction 
by fire or other causes) to the United States from and after the date 
originally fixed for completion until the work shall have been satisfactorily 
accomplished, except in so far as the same may arise from delays for which 
the United States is responsible, as determined in each of the particulars by 
the officer in charge, or higher authority, shall be charged to the contractor 
and may be deducted from any money due or to become due said contractor 
from the United States: Provided, That where additional time has been 
granted the United States shall also have the right to cause the remaining 
part of the contract, or any portion thereof, to be taken from the contractor 
whenever, in the opinion of the officer in charge, reasonable and satisfactory 
progress is not being made, and to secure completion at the expense of the 
contractor, including charges as above on account of delay. 

. That there shall be no transfer of this contract or of any interest therein 
by the contractor to any other party, and in case of the violation of this 
provision the United States, reserving all rights of action for any breach of 
this contract by the contractor, may refuse to carry out this contract with 
either the transferer or the transferee. 

1b. And it is expressly agreed that the cost of inspection and other expenses 
to the United States, contemplated under article 8 of this contract, shall be 
fixed at one hundred and fifty ($150.00) dollars for every working day granted 
by the United States to the contractor as time of performance in excess of the 
{200 in contract of June 26 and 240 in contract of March 31) working days 
hereinbefore stipulated, computed and agreed upon by the parties hereto as 
the actual cost of inspection and other expenses the United States will be 
compelled to incur by reason of failure on the part of the contractor to com- 
plete within the stipulated * * * working days. 

1c. And it is expressly agreed that the sum of one hundred and fifty ($150) 
dollars mentioned in paragraph 1b hereof, shall in no wise bar the United 
States from withholding from the contractor such additional sum or sums as 
may be shown by the United States to be actual damages sustained by the 
United States, arising from obligations incurred by the United States after 
the signing of this contract, relying on its completion within the aforesaid 
* * * working days. 


The contractor was notified on January 27, 1921, that the progress 
being made on the work was unsatisfactory, and on March 15 it 
was again notified of the unsatisfactory condition of the work and 
advised that the bonding company would be advised of the prob- 
ability that the work would not be completed within the time speci- 
fied. On March 16, 1921, a conference between the constructing 
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quartermaster and a representative of the bonding company was had 
and the situation was placed before the Fidelity & Deposit Co.’s 
representative. It was found that the remaining payments due 
under the contract would not be sufficient to cover the cost of the 
completion of the work and the bonding company’s representative 
was reluctant to advance money to the contractor to aid it in carry- 
ing out the work unless assurance was given that no liquidated 
damages for delay in completing the work would be assessed. He 
was informed that the contractor had failed to obtain extension of 
time for completing the contracts and that by reason of this fact the 
time for completion had actually expired and that under the regula- 
tions of the War Department the constructing quartermaster had 
no authority to extend the time for completion, and he was further 
advised that no officer of the Government had power to enter into 
a formal agreement to waive damages for delay stipulated for in a 
contract. The constructing quartermaster stated, however, that 
he would recommend that such damages be waived and that he be- 
lieved that his recommendation would be given favorable considera- 
tion by the Quartermaster General. 

The bonding company claims it acted on this assurance and un- 
dertook to supervise the work, and advanced certain money to the 
contractor to meet some of its bills. In advising the constructing 
quartermaster of their decision to take this course the bonding com- 
pany requested that the contract with the Rangely Co. be assigned 
to it. In reply to this request it was informed that the contracts 
could not be legally assigned, such assignment being prohibited both 
by the terms of the contract itself and by statute. 

On May 27, 1921, the attention of the contractor was again called 
to its default and it was given three days in which to show better 
progress under penalty of having the contract taken out of its hands. 
On the same date the contractor replied waiving the three days 
notice and consenting to the Government’s proceeding to complete 
the work as provided in the contract. 

The Fidelity & Deposit Co. was immediately notified of the action 
of the contractor and was called upon to exercise its option and to 
advise the constructing quartermaster immediately whether it de- 
sired to enter upon and complete the contracts or whether it was 
desired that the Government should complete them, charging the cost 
of completion against the unpaid balance due the contractor, and such 
excessive cost as might be entailed over and above such balance to the 
bonding company. To this notice and request the bonding company 
replied as follows: 


We are in receipt of your letter of May 27, notifying us that the Rengely 
Construction Company has been declared in default on the two contracts which 
it has with the United States Government for certain work at the Air Coast 
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Defense Station, New Dorp, Staten Island, and calling upon this company to 
exercise its option to come in and complete the two said contracts. 

The Fidelity and Deposit Company of Maryland desires to and does hereby 
elect to complete the two said contracts, it being understood that the Fidelity 
Company shall be entitled to all of the rights which the contractor would have 
had if it had not been declared in default, and shall be entitled to receive in 
its own name all moneys hereafter to be paid on the said contracts. 


On June 25, 1921, the constructing quartermaster reported that the 
work would be completed by the bonding company on June 30, 1921, 
and recommended that only a certain sum which in his opinion 
would cover the cost of actual expense and damage due to the delay, 
instead of the sum stipulated in the contract, be deducted from the 
final payments. The War Department did not follow his recom- 
mendation but from the final payments made deductions as follows: 


Cn I, i hol cece reeredatinseneth $19, 650 
ae ie ee ee ae een PE rene $15, 600 


There is no question that the sums deducted represented the amount 
due as liquidated damages in accordance with the contract pro- 
visions, but the claimant asks remission of the entire amount de- 
ducted on the ground that— 


1. It should have been allowed to take over the work earlier in 1921. 
2. That assurance was given by the constructing quartermaster that no 
liquidation damages would be assessed. 


8. That the delay in completion was the fault of the United States and not of 
the contractor. 


As to the first contention, the surety appears to have had knowl- 
edge of the manner of performance of the work and to have taken 
part in the efforts to expedite it. The surety presumably also had its 
representative periodically visit the operation to keep informed as to 
the contract work. There appears nothing in the contention made to 
negative the right of the Government to liquidated damages for the 
delay. 

Nor did the assurance given by the constructing quartermaster 
obligate the Government to waive the liquidated damages which 
accrued under the contracts. The quartermaster had no authority to 
waive such damages and the claimant was expressly notified that 
neither he nor any other officer of the Government could enter into 
an agreement to deprive the United States of its contractual rights. 

The delays for which the United States is alleged to have been 
responsible are stated by claimant as follows: 


A. Embargoes on railroads causing delay in receipt of material. 

B. Interference by other Government contractors on premises. 

C. Change in constructing quartermasters while work was in progress. 

D. Inability to secure terra cotta as stipulated in specifications and delay in 
change of specifications to allow use of brick. 

E. Location of radio masts delayed. 

F. Faulty plaster specifications. 

G. Labor troubles and strikes. 

H. Inability to secure the use of part of stables for housing men, 
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It is stated in the brief filed by the attorneys for the claimant 
that— 


There was more time lost in delays caused by Government control of R. R. 
and changing of commanding officers in charge [items A and C] than we were 
behind in the work. 


It is also alleged that detailed plans were delayed on all buildings 
and that the location of buildings was changed from original plan, 
causing delays. 

In what respect Government control of railroads affected the con- 
tract is not clear. The Government control of railroads expired 
February 29, 1920. The contracts were entered into in March and 
June, 1920. In any event the Government was not responsible for 
the delay caused by railroad embargoes, there being no provision in 
the contract authorizing extension of time for delays of this char- 
acter. 

Nor was the Government obligated to keep the same officer at the 
work. From the record it appears that not only was there a con- 
structing quartermaster on duty all the time but also a superin- 
tendent of construction, inspector, and other Government employees. 
The contractor was advised that the superintendent of construction 
was in charge and that orders would be issued through him. The 
contract, and the plans and specifications which were made a part 
thereof, showed the work to be performed and the record shows that 
all plans, details, and specifications were delivered to the contractor 
at the time the contract was signed. The record fails to show that 
the locations of any buildings were changed nor does the claimant 
state specifically the number and description of any such buildings. 

The alleged interference by other Government contractors (items 
FP and H) was the refusal of Smith, Hauser, and MclIsaac to sur- 
render the stables and sheds which the contractor desired to use for 
storage purposes and for housing its men, and it is also alleged that 
the contractor was refused permission to use the roads on the project. 
The contract did not require the Government to give the contractor 
the use of such stables and sheds. However, as soon as practicable 
it was allowed the use of certain buildings merely as a matter of 
accommodation. The Government was under no obligation to pro- 
vide housing and storage room for the contractor. The Quartermas- 
ter General reports that the contractor was not refused the use of the 
roads, but that the contractor who constructed the roads did refuse 
to permit their use until they had been completed and accepted. As 
soon as they were accepted by the Government the contractor was 
permitted to use them. The conditions and circumstances with re- 
spect to roads were, or should have been, known to the contractor at 
the time the contracts were entered into. 
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The claimant alleges that the contractor, being unable to secure 
terra cotta, was permitted to use brick which cost a great deal more 
than the terra cotta would have cost, and claims an allowance of ad- 
ditional time for this reason. By letter dated May 20, 1920, the 
Rangely Construction Co. advised that if allowed to use brick in- 
stead of the terra cotta specified it would stand the additional cost. 
The Government is not responsible for delay caused by a change in 
specifications made at the request of the contractor. 

The unsatisfactory result of the plaster was not due to faulty 
specifications (item F). The specifications called for a sanded finish, 
using either patent or lime plaster. The contractor used a patent 
plaster, which did not give satisfactory results. The Government 
did not require the contractor to plaster the buildings in any differ- 
ent manner than that called for in the specifications, but did require 
the sanded finish as stipulated by the specifications. 

There is no provision in the contract for an extension of time for 
delays caused by strikes and labor troubles (item G). 

The claimant alleges that there was delay in selecting the site for 
the location of the radio masts (item E). While this appears to be 
erroneous, it does appear from the record that the completion of the 
work was delayed 49 days due to the failure of the Government to 
furnish the masts in time and therefore the claimant was entitled 
to an extension of time on contract dated June 26, 1920, on this 
account. 

The records of the War Department show that the difficulties ex- 
perienced by the Rangely Construction Co. in financing the work 
were largely responsible for the delay in completing these contracts, 
But be that as it may, the only delay for which the United States 
was responsible was that of 49 days caused by the failure to fur- 
nish the radio masts, and liquidated damages were properly assessed 
for all other delays. 

Since the deduction made included the delay of 49 days for which 
the United States was responsible there was an overdeduction of 
liquidated damages amounting to $7,350. 

The claim of the Fidelity & Deposit Co. to this amount is asserted 
on the ground that in carrying out the contract of its principal it 
became subrogated to its rights, and evidence is submitted showing 
that in completing the work it disbursed $62,762.79 more than it re- 
ceived in current payments from the Government. 

It has been held that the accounting officers of the Treasury in the 
settlement of a claim properly before them may recognize a surety’s 
right of subrogation and direct payment accordingly. 26 Comp. 
Dec., 467, 
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Upon review there is certified as due the Fidelity & Deposit Co. 
the sum of $7,350. The disallowance of the remainder of the claim 
is sustained. 


SIX MONTHS’ DEATH GRATUITY—DEATH OF. DESIGNATED 
BENEFICIARY. 


The right to receive the six months’ death gratuity, authorized by the act of 
May 11, 1908, 35 Stat., 108, is personal to and vests solely in the designated 
beneficiary, and the death of said beneficiary after settlement of a claim for 
such gratuity and its certification to Congress, but before actually receiv- 
ing payment, terminates the right, as said right does not survive to the 
heirs or personal representatives of the beneficiary. 


Decision by Comptroller General McCarl, March 15, 1924: 

There was received December 6, 1923, the claim of Nora Whitehead 
for the six months’ death gratuity pay amounting to $90 allowed 
in settlement No. W-160373, dated March 5, 1923, to her mother, 
Julia Wilson, as the designated beneficiary of Edward W. Wilson, 
private, Company L, Twentieth Infantry. 

The records show that Edward W. Wilson, private, Company L, 
Twentieth Infantry, died at Fort Douglas, Utah, November 8, 1912, 
in line of duty, not the result of his own misconduct, and that Mrs. 
Julia Wilson, mother, and Matthew Wilson, father, were the bene- 
ficiaries designated by him to receive the six months’ gratuity pay 
authorized by the act of May 11, 1908, 35 Stat., 108. Julia Wilson 
made claim as the sole surviving beneficiary, her husband, Matthew 
Wilson, having died in the year 1915, and the six months’ gratuity 
pay, amounting to $90, was allowed her in settlement of March 5, 
1923. There being no appropriation available from which payment 
could be made, the amount indicated was certified to Congress. 

Julia Wilson died at Los Angeles, Calif., March 30, 1923, leaving 
three children, Cecil C. MeAtee, son by a former husband, and Lydia 
Hermis and Nora Whitehead, married daughters. Assignments were 
made by Cecil C. McAtee and Lydia Hermis in favor of Nora White- 
head of whatever share of the $90 they might be entitled to receive. 
Under section 3477, Revised Statutes, these assignments are null and 
void, 

The act of May 11, 1908, provides that the six months’ death 
gratuity pay shall be paid to the person designated by the soldier. 
The right to receive the gratuity is personal to and vests solely in 
the designated beneficiary. If the beneficiary dies before receiving 
payment, the right thereto lapses and does not survive to the heirs or 
personal representative of the beneficiary. 22 Comp. Dec., 524; 92 
MS. Comp. Dec., 433. The claim is disallowed. 

Certificate No. W-160373, dated March 5, 1923, will be canceled. 
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CONTRACTS, LIQUIDATED DAMAGES—DELAY OCCASIONED BY 
STRIKE OF CONTRACTOR’S EMPLOYEES. 


Under a contract providing for a deduction of liquidated damages for delay in 
completion and containing a clause that the contractor’s failure to “ obtain 
proper labor” would not be considered an unavoidable delay and a cause 
for an extension of time, a delay occasioned by a strike affecting the con- 
tractor’s employees is not a cause of delay for which the contractor is en- 
titled to an extension of time for the completion of the contract. 

Under a contract providing for a deduction of liquidated damages for delay in 
completion the fact that no damages actually resulted to the Government 
from the delay is not material. 


Decision by Comptroller General McCarl, March 15, 1924: 

M. B. McGowan, of San Francisco, Calif., applied January 29, 
1924, for review of settlement No. M-19055, dated December 29, 1923, 
disallowing his claim for $630 deducted as liquidated damages on 
voucher No. 1727, accounts of W. A. MecNicholl for the month of 
September, 1923, on account of delay in completing the work con- 
tracted for under a contract, entered into with the Quartermaster 
Corps of the Army on April 24, 1923, for repairs to the wharf at the 
Presidio of San Francisco, Calif. 

The work under this contract was to have been commenced April 
25, 1923, and was due for completion on or before July 14, 1923, 
but was not completed until August 25, 1923,.a delay of 42 days, for 
which period of delay the amount of liquidated damages in question 
was deducted at the rate of $15 per day in accordance with the terms 
of the contract. 

Under the terms of the contract the contractor agreed in considera- 
tion of the payment by the United States of the sum of $3,970 to 
furnish and install at the wharf at the Presidio of San Francisco all 
fender piles, chafing strips, refasten loose fender piles, rebolt moor- 
ing bits, etc., in accordance with the specifications and circular of 
information and general instructions to bidders thereto attached and 
made a part of said contract. 

Paragraphs 3 and 4 of “Circular of information and general 
instructions to bidders ” are as follows: 


3. Times of performance.—Bidder will state the least number of calendar 
days, after notification of award of contract, in which he will agree to com- 
mence work and the number of calendar days thereafter in which he will com- 
plete it. While time of performance will be an essence of the contract and will 
be considered in making award, yet in stating this time, bidder should make 
due allowance for both probable and unforseen difficulties that may be encoun- 
tered, and he should make no proposition which he is not positive he can abso- 
lutely fulfill. The contract will stipulate that the contractor will pay to the 
Government, by way of liquidated and ascertained damages and not as a 
penalty, the sum of fifteen dollars ($15.00) for each calendar day beyond the 
date stated in his proposal, which he may require to complete the contract, to 
compensate the Government for its delayed possession. If any unit of the work 
therein contracted for is accepted in advance of the whole, the amount of 
liquidated damages then operative will be reduced in proportion to the value 
of the work contracted for and that remaining unaccepted. 

4. Extension of time.—Interruption of work due to extraordinary acts of God 
or direct acts of the United States Government will be considered unavoidable 
and beyond the control of the contractor and not subject to payment of damages. 
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Where, however, delay in execution of work is due to nondelivery or rejection of 
materials, embargoes, changes in market conditions, failure to obtain proper 
labor, or lack of exercise of reasonable foresight on the part of the contractor, 
such delays will not be considered unavoidable and causes for extension of time 
of completion. 


Articles 15 and 16 of the contract contain the following provisions: 


15. Failure and delays of contractor.—That in case of the failure of said 
contractor at any time to comply with the stipulations of this contract ac- 
cording to the true intent and meaning thereof (including the requirement 
for progress of performance to the satisfaction of the officer in charge, or 
higher authority), then the United States shall have the right to purchase the 
supplies elsewhere or to complete the work in such manner as shall be deemed 
best for the interests of the public service and to use for that purpose the 
contractor’s materials and appliances on the reservation or at the place where 
the work is being performed, and any excess of cost resulting from such failure, 
including any charges on account of delay, shall be charged to the contractor. 
The contractor shall not be chargeable with any delay in the performance of 
this contract directly due to acts of God, of the public enemy, or of specific 
acts of the United States. In all other cases the contractor shall be charged 
liquidated damages, as provided herein, as well as any additional cost of 
inspection or superintendence, due to such delay. 

16. Liquidated damages.—The time herein specified for the complete per- 
formance of this contract being one of material consideration inducing its 
execution by the Government, and the amount of damage which the Govern- 
ment will sustain in case of the failure of the contractor to make deliveries 
of articles or complete the work herein contracted for within the time speci- 
fied being difficult of ascertainment, the parties hereto have carefully esti- 
mated the probable damages which the Government will suffer by reason of 
such delay, and it is agreed that in the event of such delay the contractor 
shall pay to the United States as liquidated damages and not as a penalty the 
amounts hereinafter stated; and it is agreed that such sums may be deducted 
from any payments to be made contractor, if the contractor shall be in un- 
excused default in the delivery of articles or the completion of the work in 
strict accordance with the date set for completion or the schedule of deliveries 
set forth herein. Such deduction as a liquidation of damages shall be as 
follows: Fifteen dollars per day. 

When one or more parts of an article or articles of a set or lot are not 
delivered on the proper date, the complete article or the entire set or lot, as 
the case may be, shall be classed and considered as undelivered for the pur- 
pose of calculating liquidated damages. 


The delay in completing the work under the contract was due 
to a strike of the Pile Driver’s Union, but no provision was in- 
corporated in the contract excusing delay in completion on account 
of labor strikes. The only causes for which an extension of time 
for completion of the work was authorized by the provisions of the 
contract were for delay directly due to acts of God, the public 
enemy, or specific acts of the United States. In all other cases of 
delay the contractor was to be charged with liquidated damages as 
provided in article 16 of the contract. 

The contractor bases his request for review of the action taken 
in this case on two grounds, viz, no damages to the Government 
and excusable delay, and argues that no liquidated damages should 
have been deducted on account of the first stated ground for the 
reason that the quartermaster’s office at Fort Mason, under which 
the work was done, has written across the face of the voucher that 
“the Government suffered no damage, and that they had free access 
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to the wharf, at all times.” In answer to this contention it may be 
said that it is a well-settled principle of law that where a ¢ontract 
contains a valid provision authorizing the deduction of liquidated 
damages for delay in completion thereof, the United States is not 
required to show actual damage, and the fact that no damages 
actually resulted from the delay is not material. See 10 Comp. 
Dec., 605; 18 éd., 853; 16 id., 618; 19 id., 278; 26 id., 424; 2 Comp. 
Gen., 322, and authorities therein cited. 

With reference to the second point raised by the contractor, that 
the voucher shows that the delay was due to a strike of pile drivers 
in the vicinity and was no fault of his and therefore excusable. it 
is only necessary, in order to dispose of this contention, to point out 
the obligation the contractor assumed in regard to labor as specified 
in the provisions of paragraph 4 of instruction to bidders, above 
quoted. The contractor agreed therein that delay on account of his 
failure to “obtain proper labor” would not be considered unavoid- 
able and a cause for extension of time of completion. The delay 
thus caused can not, under the terms of the contract, be accepted as 
a cause for which the contractor is entitled to extension of time. 
If contractors anticipate that some probable cause or causes may 
arise during the performance of a proposed contract, it is their 
right to insist that agreements entered into by them contain pro- 
visions covering the anticipated causes, and, unless such provisions 
are incorporated for their protection, effect will have to be given to 
the contract as written. 

The deduction of liquidated damages in this case, having been 
made in strict accordance with the terms of the contract, and the 
reasons relied upon for an extension of time not being among the 
reasons for which an extension was authorized by any provision 
therein, the disallowance of the claim must be and is sustained. 


PURCHASE OF REPRINTS OF ABSTRACTS OF GOVERNMENT 
PUBLICATIONS. 


Reprints of published articles of the Bureau of Standards showing the results 
of research work may not be classed as “ press clippings” and purchased 
as such, but may be obtained only as printing from the Government Print- 
ing Office under the printing appropriation for the Department of Com- 
merce. 


Comptroller General McCarl to the Secretary of Commerce, March 15, 1924: 

I have your letter of February 7, 1924, requesting decision whether 
or not the appropriation “ General expenses, Bureau of Standards ” 
is available for purchase of reprints of abstracts of Bureau of Stand- 
ard publications which are distributed to and published by special- 
ized technical journals, 


Se aR OAR SOIR 0 I SATIS RSE TSE SCIEN ER at aE ON eta 
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You state that the reprints are needed in moderate quantities to 
provide for the official use of the bureau’s scientific staff, for the 
cooperating experts, and to some extent for the use of the industries 
for which the bureau’s researches are conducted. You state also that 
many of the technical journals furnish a few copies of reprints of 
individual articles free of charge to the responsible authors, while 
other journals charge actual cost. 

Such reprinted published articles may not be classed as “ press 
clippings ” which ordinarily constitute published articles emanat- 
ing from sources other than the bureau concerned and contain mat- 
ter directly bearing on or essential in the official work of the bureau, 
which are obtainable only under the general authority for purchases 
of newspapers, and within the statutory limitations applicable 
thereto, or under an appropriation specifically providing for pur- 


chase of press clippings. 3 Comp. Gen., 169; decision of February 9, 


. 1924, 3 Comp. Gen., 491. 

It is understood from your submission that the published articles 
include only matter showing the results of research work conducted 
by the bureau and that a more general distribution thereof by the 
proposed method of purchasing reprints under the indicated ap- 
priation is for the purpose of giving a wider circulation to the 
results of researches than is possible by publication and distribution 
of original articles within the limitations of the printing appropria- 
tion for the Department of Commerce. The matter clearly involves 
only a printing proposition and the appropriation for printing must 
be held to be exclusively available. 

The act of March 1, 1919, 40 Stat., 1270, provides as follows: 


That on and after July 1, 1919, all printing, binding, and blank-book work 
for Congress, the Executive Office, the judiciary and every executive depart- 
ment, independent office, and establishment of the Government, shall be done 
at the Government Printing Office, except such classes of work as shall be 
deemed by the Joint Committee on Printing to be urgent or necessary to have 
done elsewhere than in the District of Columbia for the exclusive use of any 
field service outside of said District. 


The act of March 20, 1922, 42 Stat., 436, provides as follows: 


All amounts in the budget for the fiscal year 1924 for printing and binding 
for any department or establishment, so far as the Bureau of the Budget may 
deem practicable, shajl be incorporated in a single item for printing and bind- 
ing for such department or establishment and be eliminated as a part of any 
estimate for any other purpose. And if any amounts for printing and binding 
are included as a part of any estimates for any other purposes, such amounts 
shall be set forth in detail in a note immediately following the general estimate 
for printing and binding: Provided, That the foregoing requirement shall not 
apply to work to be executed at the Bureau of Engraving and Printing. 


The act of January 5, 1923, 42 Stat., 1111, making appropriations 
for the Department of Commerce for the fiscal year 1924, contains 
the following printing appropriation : 

For printing and binding for the Department of Commerce, including the 


Coast and Geodetic Survey and the Bureau of the Census, $460,000: Provided, 
That an amount not to exceed $2,000 of this allotment may be expended for 
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salaries of persons detailed from the Government Printing Office for service as 
copy editors. 


The appropriation given the title “ General expenses, Bureau of 
Standards, 1924,” in the Digest of Appropriations for 1924, page 
176, appears in the act of January 5, 1923, 42 Stat., 1117, and con- 
tains no express provisions for printing or any other provisions that 
could be construed as applicable to the purchase of reprints in the 
manner proposed, nor does the itemized estimate of the appropria- 
tion in the Budget for 1924, page 280, nor the estimate of the print- 
ing appropriation, page 251, indicate in any manner as required by 
the act of March 20, 1922, that the appropriation for general ex- 
penses is available for such purpose. 

The printing appropriation for the Department of Commerce is 
exclusively available for all printing for the Bureau of Standards, 
and in the absence of authorization by the Joint Committee on Print- 
ing for emergency printing exclusively for the field service, such 
printing must be performed at the Government Printing Office in 
accordance with the requirements of the act of March 1, 1919. See 
26 Comp. Dec., 229. 

Your question is answered in the negative. 


DE JURE AND DE FACTO OFFICERS. 


Where there is no de jure office there can be no de jure or de facto officer. 

Where the office of Navy mail clerk at the American Legation at Peking, China, 
has not been established in accordance with the law, the payment of com- 
pensation to an enlisted man of the Marine Corps for services rendered 
therein is not authorized. 


Decision by Comptroller General McCarl, March 17, 1924: 

There is before this office for decision whether Sergt. William E. 
Mitchell, United States Marine Corps, is entitled to pay as Navy 
mail clerk while serving in the marine detachment, American Lega- 
tion, Peking, China, for the period from May 17 to September 30, 
1922. 

Pursuant to the recommendation of the Secretary of the Navy, 
Sergeant Mitchell was designated Navy mail clerk April 1, 1922, 
by the Post Office Department, for duty as such with the marine 
detachment, American Legation, Peking, China, the said designa- 
tion to be effective January 24, 1922, and he was required to execute 
an official bond in the sum of $5,000. He executed the bond and 
took the oath of office May 17, 1922. 

Under date of June 17, 1922, the Post Office Department, with 
reference to the letter of March 28, 1922, from the Secretary of the 
Navy concerning the establishment of Navy mail service for the 
marine detachment, American Legation at Peking, China, advised 
the Secretary of the Navy that article XXIV of the detailed regula- 
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tions for the execution of the Convention of Madrid of the Uni- 
versal Postal Union, does not provide for the exchange of closed 
mails between a post office of the Union and a naval detachment 
maintained on foreign territory of that country, and also advised 
the Secretary of the Navy that the Post Oflice Department does not 
see its way to establish an exchange of mails which the Universal 
Postal Convention does not authorize. 

Under date of August 15, 1922, the chief of the Bureau of Navi- 
gation, in view of the above letter from the Post Office Department 
of June 17, 1922, advised the Major General Commandant, United 
States Marine Corps, that the appointment of Mitchell as Navy 
mail clerk was not legal, and ordered the cancellation of all recom- 
mendations in his case. 

Accordingly, Mitchell’s account was checked the sum of $111.67 
pay as mail clerk from May 17 to September 30, 1922. 

Additional compensation for extra duty as Navy mail clerk was 
originally authorized by the act of May 27, 1908, 35 Stat., 417, as 
follows: 


That enlisted men of the United States Navy may, upon selection by the 
Secretary of the Navy, be designated by the Post-Office Department as “ Navy 
mail clerks” * * * who shall be authorized to receive and open all 
pouches and sacks of mail addressed to Naval vessels, to make proper delivery 
of such mail, * * * all in accordance with such rules and regulations 
as may be prescribed by the commanding officer of the vessel or of the squadrvun 
to which the vessel is attached. * * * They shall receive as compensativn 
for such services from the Navy Department, in addition to that paid them 
of the grade to which they are assigned, such sum in the case of mail clerks 
not to exceed five hundred dollars per annum * * * as may be determined 
and allowed by the Navy Department. 


The act of March 4, 1917, 39 Stat., 1188, provides: 


* * * ‘That the provision of the Act of May twenty-seventh, nineteen 
hundred and eight (Thirty-fifth Statutes, pages four hundred and seventeen 
and four hundred and eighteen), as amended by the Act of August twenty- 
fourth, nineteen hundred and twelve (Thirty-seventh Statutes, page five hun- 
dred and sixty), are hereby extended to authorize the designation of enlisted 
men of the Navy or Marine Tk as Navy mail clerk * * * with expedi- 
tionary forces on shore: * * 


The act of July 1, 1918, 40 Stat., 718, extends the provisions of the 
above-quoted acts, to authorize the designation of enlisted men of 
the Navy or Marine Corps as Navy mail clerks for duty at stations 
and shore establishments under the jurisdiction of the Navy De- 
partment where the services of such mail clerks are necessary. 

As to whether the claimant in this case was entitled to pay as a 
Navy mail clerk for the period involved, depends upon the determi- 
nation of the question whether the office of mail clerk was legally 
established, or in other words, whether such office could have been 
legally established at the American Legation, Peking, China. 

The Postmaster General has called attention to the fact that Ar- 
ticle XXIV of the detailed regulations for the execution of the 
Convention of Madrid, November 30, 1920, does not provide for the 
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exchange of closed mails between a post office of the Union and a 
naval detachment maintained on foreign territory of that country, 
and has advised the Secretary of the Navy that the Post Office De- 
partment does not see its way to establish an exchange of mails which 
the Universal Postal Union Convention does not authorize. 
It appears that an attempt was made to establish an office for the 
exchange of closed mails at the marine detachment in question, but 
the establishment of such office was found to be in conflict with the } 
provisions of the protocol to the Regulations, signed at Madrid on t 
November 30, 1920, and which was ratified and approved by the ! 
Postmaster General of the United States on December 31, 1921, and 
by the President of the United States on January 23, 1922. All 
action taken therein was canceled on account of illegality. It is, 
therefore, concluded that there was no de jure office of Navy mail 
clerk in existence at the marine detachment, Peking, China, during 
the period in question. 
The status of claimant was not that of a de facto mail clerk for 
the reason that there can be no officer—either de jure or de facto— 
if there be no office to fill, the indispensable basis for a de facto 
officer being a de jure office. 23 Comp. Dec., 320; Norton v. Shelby 4 
Co., 118 U. S., 425; and MeClaughry v. Deming, 186 U. S., 49, 64. ; 
Accordingly, the claimant is not entitled to the additional pay of i 


naval mail clerk during the period from May 17 to September 
80, 1922, 


SALES, SURPLUS PROPERTY—WARRANTY. 


Where, at a public auction sale, surplus property is sold “as is” and “ where 
is” without warranty or guaranty as to quality, character, condition, size, 
weight, or kind, a purchaser is not entitled to a refund of the purchase 
price for cloth which was advertised as moleskin and subsequently classi- 4 
fied as cotton drill. i 

The action of a board of officers in permitting the return of cloth and its resale, 
where it was originally sold “as is” and “where is” without warranty 
or guaranty, was without authority of law, and the proceeds of such resale, 
less any expense of same to the United States, authorized paid to the 
original purchaser. 


Comptroller General McCarl to Capt. J. A. Marmon, United States Army, 
March 17, 1924: 

There has been received, by reference, your request dated Feb- 
ruary 27, 1924, for decision whether you are authorized to pay from 
proceeds of sale held in your special deposit account a voucher stated 
for $655.53 in favor of the Chicago Purchasing Co. as refund of the 
purchase price paid for 1,248.625 yards of olive drab moleskin cloth 
at $0.525 a yard sold at an auction sale held February 13, 1923, at the 
Jeffersonville, Ind., Quartermaster Intermediate Depot and which 
was subsequently returned by the purchaser and resold for $524.42 
and the funds deposited in the Treasury as a miscellaneous receipt. 
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The catalogue of surplus property to be sold on February 13, 
1923, at an auction sale to be held at the Jeffersonville Quartermaster 
Intermediate Depot informed prospective bidders, in bold-faced type 
immediately preceding the description of the property offered for 
sale, that while samples were believed to be representative of the 
property, prospective bidders were urged to make an inspection of 
the property at its place of storage prior to the sale; that failure of 
the purchaser to inspect the property would not be considered as 
ground for adjustment or rescission of a sale; that no representative 
of the United States was authorized to make any statement or repre- 
sentation as to quality, character, condition, size, weight, or kind of 
property to be sold; that no claims would be entertained except for 
shortage in delivery, and that— 

All property listed in this catalogue at said auction will be sold “as is” and 
“ where is,” without warranty or guaranty as to quality, character, condition, 
size, weight, or kind or that the said is in condition or fit to be used for the 
purpose for which it was originally intended and no claim for any allowances 


upon any of the grounds aforesaid will be considered after the property is 
knocked down to a bidder by the auctioneer. 


Item 107, lot 34, was listed in the catalogue as “ Cloth, moleskin, 
O. D., 54’’, 16.85 0z., unused, 1,3734 yards.” The Chicago Purchas- 
ing Co. purchased this item at the auction for $0.525 a yard; upon 
delivery it was found that there were only 1,248.625 yards and a 
total of $655.53 was paid therefor. After the payment had been 
made and after delivery had been effected and on May 22, 1923, the 
purchasers complained that the cloth was not moleskin but was 
drill. An inspector made an inspection of the cloth and concluded 
that the cloth was “ cotton drill, O. D.” It appears that the cloth 
had been received by the Jeffersonville Depot from the Rock Island 
Arsenal as cotton drill and had been reclassified by a textile expert 
as moleskin and was so advertised for sale. A board of three offi- 
cers, none of whom appears to have been a textile expert, and with- 
out personal inspection of the cloth, concluded that the cloth was 
cotton drill, and recommended that it be forwarded to the Chicago 
Depot and the purchase price refunded. The cloth was returned and 
resold as cotton drill and the stated proceeds of $524.42 derived from 
the resale are reported to have been deposited in the Treasury as 
miscellaneous receipts. It is further stated that there are held in a 
special deposit account sufficient funds derived from the original 
sale and from the sale of other property under the same project to 
refund the purchase price. 

There is no authority of law for refund of any part of the pur- 
chase price paid for the cloth. That the buyer received the identical 
item and lot purchased, less an abatement for the shortage of a few 
yards, is clear and the mere fact that a textile expert classified the 
cloth as moleskin and an inspector and a board of officers, who are 
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not shown to have been textile experts, classified it as cotton drill or 
twill did not render the sale a nullity or authorize a rescission of 
the completed transaction. Whether the cloth was properly classi- 
fied as moleskin is not material. The United States advertised the 
cloth as moleskin with notice to all prospective purchasers that the 
property would be sold “as is” and “ where is” without warranty 
or guaranty as to quality, character, condition, size, weight or kind. 

The officers who permitted return of and resold the cloth were act- 
ing as agents of the original purchaser and this without authority 
of law. The proceeds derived from the resale, less all expenses to 
the United States, should have been turned over to Chicago Pur- 
chasing Co. and so much of the proceeds of the original sale of the 
identical cloth or of other material sold at the same sale as may be 
necessary may be used to pay said company the sum derived from the 
resale less all expenses to the United States incident thereto. 

All papers are returned herewith and your question is answered 
accordingly. 


CONTRACTS—RETAINED PERCENTAGES. 


Under a contract providing for the retention of a part of the contract price 
until the work is completed, the completion of all but a small portion of the 
contract does not authorize the payment to the contractor of a part of the 
retained percentages prior to completion of the contract in its entirety. 


Decision by Comptroller General McCarl, March 17, 1924: 

The Shevlin Engineering Co. (Inc.) requested January 26, 1924, 
allowance under contract dated January 30, 1923, of $5,137.80 as 
percentages retained on the outside distribution system, ambulant 
ward No. 4, and building No. 5, of the United States Veterans’ 
Bureau Hospital at Tupper Lake, N. Y. The question for decision 
is whether payment may be made of the percentages retained from 
the contract price of a part of the work and prior to the completion 
of the whole of the work and the execution of a release of the United 
States from all claims as required by the terms of the contract. 

The contract of January 30, 1923, required the contractor to pro- 
vide all labor, material, and install, complete, at the United States 
Veterans’ Bureau Hospital, Tupper Lake, N. Y., an inside heating and 
an outside steam distributing system including necessary excavations 
and backfill for trenches, certain manholes, boilers, hot-water heaters, 
piping, valves, radiators and accessories, and to transport from 
Hampton Roads, Va., and install four boilers and accessories and 
an incinerator plant, all in accordance with certain specifications 
attached to and forming a part of the contract. The United States 
agreed to pay a total of $171,868 for the work, complete. The pay- 
ments were to be made as follows: The contractor was required to 
prepare a schedule of prices, allocating the contract price to the 
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various items of work, to govern payments as the work progressed, 
and to submit the schedule for approval. After approval of the 
schedule of prices: 


Vouchers will be prepared by the officer in charge of the work as soon as 
practicable after the end of each month, covering his estimate, according to 
the schedule of prices, of all material delivered, material worked into place, 
and work done to date. From such gross estimate will be deducted the next 
previous gross estimate, if any, and 10 per cent of the difference unless other- 
wise specified. The contractor shall certify to the correctness, justness, and 
nonpayment of said vouchers, after which they will be forwarded to the 
Bureau of Yards and Docks for approval and for payment by check after 
approval by the Director, U. S. Veterans’ Bureau; check to be transmitted 
through the chief of the Bureau of Yards and Docks. Upon the completion 
of the contract the balance due on account thereof will be covered by similar 
vouchers, subject to any credits in favor of the Government: Provided, That 
the contractor shall first execute and deliver a final release to the Government, 
in such form and containing such provisions as shall be approved by the 
Director, U. S. Veterans’ Bureau, of claims against the Government arising 
under or by virtue of the contract. 


Certain of the items allocated to the schedule of prices at $51,378 
have been completed and payment therefor has been made less 
$5,137.80 retained pending completion of all of the work and the 
execution of a final release of all claims against the United States 
arising under or by virtue of the contract. 

The Director of the United States Veterans’ Bureau reported 
February 21, 1924, that with a payment of $814.50 to be made within 
a few days, the contractor had been paid an aggregate of $154,006.19, 
leaving retained percentages of $17,111.81 and $750 as the contract 
price of work remaining uncompleted. The contractor contends 
that since work of the contract price of $750, only, out of a total 
of $171,868 remains uncompleted and that due to the failure of 
the United States to have the buildings ready for the installation, 
it should be paid $5,137.80 retained from the contract price of 
$51,378 for work that has been completed and that the balance of 
$11,974.01 retained percentages is sufficient to insure completion of 
the contract. 

The contract provided that delays caused by the United States 
should be regarded as unavoidable delays, entitling the contractor 
to an extension of time with remission of liquidated damages. The 
time was extended to January 17, 1924, for a part of the work, to 
February 5, 1924, for another part, and to February 16, 1924, for the 
remainder. If the buildings had not been completed on or before the 
extended contract time, no doubt further extensions of time would 
have been granted within which to complete the installation. In any 
event, there is no authority to pay a part of the retained percentages 
until the entire work shall have been completed and the contractor 
shall have executed a release of the United States from all claims 
arising under or by virtue of the contract. See 4 Comp. Dec., 687; 
15 id., 55, 22 id., 62; 1 Comp. Gen., 286. 
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The contractor is not entitled at this time to payment of a part 


of the retained percentages and the claim therefor must be and is 
denied. 


NAVY PAY—COURT-MARTIAL CHECKAGES—MITIGATION OF SEN- 
TENCE BY THE SECRETARY OF THE NAVY. 


The action of the Secretary of the Navy in mitigating so much of a general 
court-martial sentence as involved the loss of pay is not effective so as 
to restore to the enlisted man the right to pay forfeited prior to date of 
the Secretary’s action. 


Comptroller General McCarl to Lieut. J. E. Ford, United States Navy, March 
17, 1924: 

I have your letter of February 2, 1924, requesting decision whether 
you are authorized to make initial payment of allotment arising by 
reason of mitigation by the Secretary of the Navy on December 20, 
1923, of a general court-martial sentence in case of George E. Kretz, 
apprentice seaman, United States Navy, as follows: 


In view of information received in the department showing that the wife of 
the above-named man is in destitute circumstances, unable to work and liable to 
become a public charge, the department hereby mitigates so much of the 
sentence in his case involving loss of pay as follows: 

After sufficient pay has accrued to meet the requirements as set forth in 
section #883, Naval Courts and Boards, 1923, there is remitted from the loss 
of pay adjudged the sum of fifteen ($15.00) dollars per month until further 
orders of the department, provided that this prisoner allot the foregoing to 
his wife, Mrs. George E. Kretz, 15 Tuttle St., Revere, Mass. 


The requirements set forth in section 883, Naval Courts and 
Boards, 1923, are that after the man’s accrued pay shall have dis- 
charged his indebtedness to the United States at the date of approval 
of sentence and sufficient funds have accrued to his credit to defray 
the cost of transportation to his home or place of enlistment, sub- 
sistence en route, and the civilian clothes to be furnished upon dis- 
charge, he shall forfeit all pay that may become due him during the 
term of confinement except $3 per month prison expenses during 
such confinement and a further sum of $20 to be paid him on dis- 
charge. 

You state that on December 19, 1923, Kretz had an accrued credit 
of $57.99 against which is chargeable a sum of $40.86 to defray the 
cost of his transportation and subsistence to his home, and that he 
is exempt from checkage for civilian outfit on discharge due to the 
surrender of his uniforms. No reference is made to other amounts 
chargeable against said credit. You request instructions whether the 
law authorizes payment to Kretz’s wife of $5.50 covering the pro- 
rated amount due as an initial payment of allotment. You do not 
explain just how such prorated amount is determined. However, 
the $5.50 apparently represents an amount supposed to have accrued 
prior to December 20, 1923, date on which the mitigation of the 
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sentence was promulgated, and the question is whether the action of 
the Secretary of the Navy mitigating the sentence is retroactive 
in its effect so as to authorize payment to Kretz by way of an allot- 
ment to his wife of an amount which by the original terms of the 
sentence had been forfeited when the mitigation order was issued. 

Section 9 of the act of February 16, 1909, 35 Stat., 621, provides: 


That the Secretary of the Navy may set aside the proceedings or remit or 
mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 


This statute confers upon the Secretary of the Navy authority to 
remit or mitigate any part of a general court-martial sentence that 
has not been executed. A remission or mitigation is in the nature 
of a pardon—an act of grace or leniency—and does not purport to 
establish the degree of guilt or innocence of the person affected. It 
presumes that what has been done in the execution of the sentence 
has rightfully been done and that the offender has justly suffered. 
It may release the offender from the consequence of the offense from 
date of its issuance, but it can afford no relief from what the offender 
has already suffered by execution of the sentence prior to date the 
remission or mitigation is granted. Its effect is prospective only and 
such part of the sentence as has been executed remains unaffected 
thereby. See Vanderslice v. United States, 19 Ct. Cls., 480; 12 
Comp. Dec., 276; 19 id., 60. 

Apparently by the terms of the sentence Kretz was to forfeit all 
pay that might accrue to him except certain amount as provided in 
section 883, Naval Courts and Boards, and that on the date of the 
Secretary’s action mitigating such loss of pay, there had accrued 
to his credit $5.50 over and above items excepted from forfeiture. 
Since all of such pay was forfeited as it became due and such for- 
feiture was executed when the Secretary acted on December 20, 
1923, it could not be remitted. 

Accordingly, you are advised that no pay which accrued to Kretz 
prior to December 20, 1923, may be applied on payment of an allot- 
ment made to his wife pursuant to the Secretary’s action mitigat- 
ing the court-martial sentence. 1 Comp. Gen., 291, 2 id., 445; 19 
Comp. Dec., 60, and cases cited therein. 


RETIREMENT DEDUCTIONS—QUARTERS IN KIND. 


As the United States Public Health Service regulations prescribe an annual 
rate of pay for pharmacists when not furnished quarters and a lesser rate 
when furnished quarters, the 24 per centum deduction prescribed by 
section 8 of the act of May 22, 1920, 41 Stat. 618, should be computed on 
the annual basis of pay to which a pharmacist would be entitled when not 
furnished quarters, whether or not he is actually furnished quarters in 
kind. 
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Decision by Comptroller General McCarl, March 17, 1924: 

There is before this office the question as to the proper basis upon 
which to compute the 24 per centum deduction under the act of May 
22, 1920, 41 Stat., 614, as it involves the payment of compensation 
to R. E. Knouse, a pharmacist of the first class, United States Public 
Health Service. 

The rates of compensation for pharmacists are prescribed in article 
1234, Regulations for the Government of the United States Public 
Health Service, 1920: 


The compensation of a pharmacist shall consist of (1) pay, (2) additional 
allowances for travel. 


1, The pay of pharmacists shall be at the following annual rates: Pharmacists 
of the first class shall receive $3,500 per annum, * * * without congressional 


bonus or allowances of any kind, except for travel on permanent change of 
station * * 4%, 


* * * * * & * 


3. The pay of pharmacists who are furnished quarters shall be at the fol- 
lowing annual rates: Pharmacists of the first class, $2,960 * * *. 


by 


Section 8 of the act of May 22, 1920, 41 Stat., 618, provides in part: 


That beginning on the first day of the third month next following the passage 
of this Act and monthly thereafter there shall be deducted and withheld from 
the basic salary, pay, or compensation of each employee to whom this Act ap- 


plies a sum equal to 24 per centum of such employee’s basic salary, pay, or 
compensation, 


The question present is whether the monetary value of quarters 
in kind furnished a pharmacist of the first class is represented by 
the difference between $3,500 and $2,960 per annum, and whether 
within the meaning of section 8 of the act of May 22, 1920, there 
should be deducted from the pay of a pharmacist of the first class, 
who is furnished quarters, 24 per centum of $3,500 or of $2,960. 

The answer to the question is found in the following provision 
in section 2 of the said act of May 22, 1920, 41 Stat., 615: 


The term “basic salary, pay, or compensation” wherever used in this Act 
shall be so construed as to exclude from the operation of the Act all bonuses, 
allowances, overtime pay, or salary, pay, or compensation given in addition 
to the base pay of the positions as fixed by law or regulation. 


As fixed by the regulations of the Public Health Service, there 
is one basic salary rate for pharmacists of the first class, that is 
“The compensation of a pharmacist shall consist of (1) pay, (2) 
additional allowances for travel.” Pay includes quarters, and the 
fact that there exists one rate when quarters are not furnished and 
one rate when quarters are furnished is not material, the basic 
salary, pay, or compensation being inclusive of quarters. 

Accordingly payment should be made to a pharmacist of the first 
class, furnished quarters, at the rate of $2,960 per annum less $87.50, 
24 per centum of $3,500, or $2,872.50 per annum. 
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PURCHASES—FISCAL YEAR—CONTRACTS—WAIVER OF LIQUI- 
DATED DAMAGES. 


Purchases made under a contract entered into at the close of the fiscal year 
1922, for equipment to be delivered during, and to supply the needs of, the 
fiscal year 1923, should be charged to the appropriation for the fiscal 
year 1923. 

The insertion in a contract, providing for liquidated damages for delays not 

due to certain specified causes, of an additional provision that the liqui- 

dated damages may be waived in whole or in part by the head of the 

department, does not convert the liquidated damage clause into one for a 

penalty, and liquidated damages must be exacted for all delays unless re- 

sulting from causes specified or unless the damages have been waived by 
the head of the department for good cause shown and as the result of an 
honest judgment in deciding that the deductions be not made. 


Decision by Comptroller General McCarl, March 18, 1924: 


In connection with the settlement of the accounts of J. L. Sum- 
mers, disbursing clerk, Treasury Department, there is for considera- 
tion the question whether credit should be allowed for certain pay- 
ments, hereinafter enumerated, made under proposals dated May 
8 and 9, 1922, and an acceptance dated June 3, 1922, to John E. 
Sjostrom Co. (Inc.) for furniture for public buildings. The pay- 
ments were made without deductions for liquidated damages and 
were charged to the appropriation for “ Furniture and repairs of 
same for public buildings, 1923,” which present the questions here for 
determination. 

The Treasury Department advertised for proposals for miscellane- 
ous articles of furniture to be forwarded to and placed in the public 
buildings designated, free of any expense to the United States for 
freight, drayage, or other charge incident to delivery. Prospective 
bidders were informed that they should state the time within which 
after the date of the orders, not exceeding 60 days, they could 
effect deliveries. John E. Sjostrom Co. (Inc.), May 3 and 9, 1922, 
proposed : 


to supply the articles scheduled herein in accordance with the 1923 specifica- 
tions prepared by the Treasury Department, the cuts, drawings, and specifica- 
tions submitted with this proposal, the approved samples, the letter of accept- 
ance, and the letters ordering delivery of such articles during the fiscal year 
ending June 30, 1923, at the item prices stated: 

Time within which, after date of order, shipment will be made sixty (60) 
days. 


The specifications referred to provided that: 


If a time for completion is stipulated, such time shall be of the essence of 
this contract on the part of the contractor. For the cost of all extra inspec- 
tions and other expenses caused the Government by delay in completing each 
order under this contract, this contractor shall pay to the United States, as 
liquidated damages, and not as a penalty, five dollars ($5) for each day of 
such delay not caused by the United States. The Seeretary of the Treasury 
may waive such damages wholly or partly. The Supervising Architect may 
suspend all or part of the work whenever he deems it necessary. The con- 
tractor shall have an additional day for each day’s delay caused by the Gov- 
ernment. Allowance will be made at final settlement for unusual transporta- 
tion delays not chargeable to this contractor. Nothing will be allowed the 
contractor for any damages from delay caused by the Government, 
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The proposal was accepted June 3, 1922, and the contractor, June 
7, 1922, gave bond in a penal sum of $2,000, with a corporate surety, 
to insure faithful performance of the contract. On August 18, 1922, 
the Treasury Department requested the contractor to deliver certain 
specified miscellaneous furniture at the post offices in certain cities, 
including Newcastle, Pa. The order called for eight carriers’ routing 
cases, No. S—101, at $80 each, and three carriers’ routing cases, No. 
S-100, at $45 each, to be delivered at the Newcastle post office. 

The three S-100 routing cases were delivered to the carrier on 
June 13, 1923, and two of the eight S-101 routing cases were de- 
livered to the carrier on May 10, 1923. On October 4, 1922, the 
contractor was requested to deliver one routing case No. S-100 
to the New Albany, Ind., post office, and delivery was not made to 
the carrier until May 9, 1923. The date of delivery at the New- 
castle post office does not appear. In other words, the delay in de- 
livering to the carrier of each of these orders was 256, 208, and 157 
days, respectively, and Disbursing Clerk Summers made payments 
on his vouchers Nos. 12, 18, and 121, July, 1923, accounts, to the 
contractor of the contract price without deduction of liquidated 
damages. 

The charging of the appropriation for “Furniture and repairs 
for public buildings, 1923,” for material ordered on August 18, 
1922, under the contract for the fiscal year 1923, appears proper. 
See 27 Comp. Dec., 640, and decisions there cited on the question 
of availability of appropriations. 

The failure to deduct liquidated damages presents a different 
question. The contract required delivery of each order within 
60 calendar days after the date of the order, with the provision that 
time would be of the essence and with the further provision that 
for the cost of all extra inspections and other expenses caused the 
Government by delay in completing each order, liquidated damages 
at the rate of $5 a day would be deducted from each order for 
each day’s delay not due to the United States or to unusual trans- 
portation difficulties. 

This is not a contract for the construction or repair of public 
buildings within the meaning of the act of June 6, 1902, 32 Stat., 
326, authorizing and empowering the Secretary of the Treasury 
to remit in whole or in part liquidated damages for delays in con- 
struction. 

It is a contract for supplies for public buildings, and said statute 
has no application. The fact that the liquidated damage clause 
here contains a provision to the effect that the Secretary of the 
Treasury may waive liquidated damages, does not operate to convert 
the clause into one for a penalty. When considering a similar 


SO TI ER TLE PE REE ON OTE ET 
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provision, the Court of Claims in Pacific Railoay Company v. 
United States, 49 Ct. Cls., 327, stated, at pages 335, 337, among 
other things, that: 


It is unquestionably true that an official of the Government is not authorized 
to give away or remit a claim due the Government. This rule is grounded in 
a sound public policy and is not to be weakened. * * *. 

* * * Neither party contends that the invalidity of the proviso affects 
the entire contract, and though it must have been inserted for the claimant’s 
benefit he alone objects to it, and it is not apparent why the clause explicitly 
providing for deductions from the price or for liquidated damages may not 
stand even if the proviso fails, or, to state it differently, not the entire para- 
graph but the exception might fall, with the result that there could be no waiver 
of any deductions for delay. We suggest this point without deciding it, 
preferring to consider the broader question. 

7 . * oe * 7” * 

We do not mean to disturb the salutary rule relative to the power of Govern- 
ment officials or agents to waive or release claims or assets of the Government, 
nor do we do so in this case. But where the parties made the contract before 
us agreeing to submit their differences growing out of some feature of the 
contract to the judgment of a bureau, we think the authorities above cited 
sustain us in upholding the stipulation as made. Of course, if there were 
fraud or such gross error as implies bad faith or a failure to exercise an 
honest judgment in deciding that the deductions be not made, the Government 
would not be bound and the contractor would remain liable. 


The causes for the delay of 256, 208, and 157 days, respectively, in 
making these deliveries do not appear. It must be assumed there was 
need of the carrier cases for the respective post. offices or they would 
not have been ordered, and it follows that the Government was 
damaged by the long delays in delivery. Liquidated damages should, 
and must, be exacted unless the delays resulted from acts of the 
United States or transportation difficulties or have been waived by 
the Secretary of the Treasury for good cause shown. The question 
whether there has been an exercise of “an honest judgment in 
deciding that the deductions be not made” will be for consideration 
by this office when there have been shown the causes of delay, if it 
be found there has been a waiver of liquidated damages. 

Credit for the payments will be suspended for a statement of the 
causes of delay in each of these instances, and whether the Secretary 
of the Treasury has waived liquidated damages for all or any part 
of the delays. If there were no delays resulting from acts of the 
United States or transportation difficulties, or if the Secretary of the 
Treasury has not waived delays or parts thereof for good cause 
shown, liquidated damages should be computed for the delays in 
delivery and credit therefor disallowed in the accounts of the dis- 
bursing officer. 


FEDERAL RESERVE BOARD—EXPENDITURES OF PUBLIC FUNDS. 


It is not practicable for the General Accounting Office to state in advance 
rules for the application of laws general in their nature to the funds of 
the Federal Reserve Board with such precision as to anticipate all the 
various purposes of expenditures, Former decisions and reconsideration 
thereof are deemed to cover the ground with sufficient particularity to 
serve as guide, and where there is doubt, the question should be submitted 
to the General Accounting Office for an advance decision, 
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Comptroller General McCarl to the Governor, Federal Reserve Board, March 
18, 1924: 

I have your letter dated February 26, 1924, in which you state 
relative to the subject matter of my decision of February 4, 1924, a 
reconsideration of Review 5278, that the Board’s purpose in request- 
ing the reconsideration of the former ruling was to obtain for its 
guidance some definite statement as to how far the various provisions 
of law regulating the expenditure of public moneys are applicable to 
the expenditure of board funds, and following this, it is said: 


The Board regrets that you have not announced any definite ruling upon 
this point, but have stated merely that “so far as the various acts regulating 
the expenditure of public moneys are properly applicable, they must be con- 
strued as embracing the funds of the Federal Reserve Board.” The board, 
therefore assumes that it must determine in the first instance to what extent 
the provisions of law regulating public expenditures are properly applicable 
to the expenditure of its own funds, and it will endeavor to determine such 
questions as they may arise in the exercise of its best judgment. 


Regarding the statement that the purpose in requesting reconsid- 
eration of the former ruling was to obtain for guidance some 
definite statement as to how far the various provisions of law regu- 
lating the expenditure of public moneys are applicable to the ex- 
penditure of board funds, it is pointed out the obvious impossibility 
of laying down rules in advance with such precision as to anticipate 
all the various purposes of expenditure. 

With reference to the board’s assumption that it must determine 
in the first instance to what extent the provisions of law regulating 
public expenditures are properly applicable to the expenditure of its 
own funds, attention is invited to the decision of this office of Octo- 
ber 8, 1923, 8 Comp. Gen., 190, affirmed February 4, 1924, to the 
effect that the funds of the board are public moneys and have the 
same status as appropriated moneys. Therefore, as a general rule, 
all laws relating to the expenditure of appropriated moneys are to 
be regarded as applicable to the funds of the board to the same ex- 
tent that said laws are applicable to appropriated moneys; and this 
general rule should be the board’s guide in the expenditure of its 
funds. 

However, where doubt arises in any unusual case or as to the ap- 
plication of any specific provision which the board may have reason 
to think should not apply, the matter should be submitted to this 
office for decision before incurring the obligation or making the 
payment concerning which there may be doubt as to the application 
of any prohibitive or restricted provision of law, which decision 
when rendered would protect the disbursing officer in making a 
payment based thereon. 

In view of existing laws and all that has been said by this office 
with reference to the matter, there appears to be no ground for the 
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assumption that the board must “determine in the first instance to 
what extent the provisions of law regulating public expenditures are 
properly applicable to the expenditure of its own funds.” 


NAVY PAY—COURT-MARTIAL CHECKAGES—SENTENCE VACATED 
BY THE SECRETARY OF THE NAVY. 


Where the proceedings, findings, and sentence of a summary court-martial are 
set aside by the Secretary of the Navy for causes other than those which 
would render the approved sentence absolutely void, as distinguished from 
merely erroneous or voidable, the pay, which has become forfeited by the 
carrying of the sentence into effect prior to such setting aside, can not be 

restored. 


Decision by Comptroller General McCarl, March 19, 1924: 

Lieut. John E. Roberts, (SC), United States Navy, applied Janu- 
ary 8, 1924, for review of settlement No. M-3053-N, dated November 
21, 1923, disallowing in his disbursing account credit of $45 paid to 
Harley Sanders, Private, United States Marine Corps, as refund of 
checkage made pursuant to summary court-martial subsequently 
disapproved and set aside by the Secretary of the Navy. 

On June 13, 1922, Sanders was tried for “ wrongfully and know- 
ingly having in his possession one rubber poncho of the value of 
three dollars and seventy-five cents ($3.75) property of the United 
States,” to which he pleaded guilty. He was sentenced to lose pay 
amounting to $45 and deprivation of liberty for a period of thirty 
days, which sentence was approved by his commanding officer June 
14, 1922, and by his immediate superior in command June 16, 1922. 
On July 1, 1922, the Secretary of the Navy directed that the proceed- 
ings, findings, and sentence be set aside for the reason that the speci- 
fication was insufficient and no offense was alleged. The pay as for- 
feited was checked against Sanders’ account on pay rolls for the 
month of June, 1922, to the extent of the amount otherwise due to 
him to that date, $43.25, or $1.95 less than the amount of the court- 
martial forfeiture. Accordingly on July 1, 1922, date the sentence 
was set aside by the Secretary, all of that part of the sentence relative 
to loss of pay had been executed except $1.95. 

Section 9 of the act of February 16, 1909, 35 Stat., 621, provides: 

That the Secretary of the Navy may set aside the proceedings or remit or 


mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 


See also section 17 id., 35 Stat., 623; Article 53, section 1624, Re- 
vised Statutes. 
The act of August 29, 1916, 39 Stat., 586, provides: 


No sentence of a summary court-martial shall be carried into execution until 
the proceedings and sentence have been approved by the officer ordering the 
court or his successor in office, and by his immediate superior in command: 
Provided, That if the officer ordering the court, or his successor in office, be 


the senior officer present, such sentence may be carried into execution upon his 
approval thereof. 
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Since the law authorizes carrying into effect a summary court- 
martial sentence upon approval by the officer ordering the court, or 
his successor in office, and his immediate superior in command, the 
effect of the subsequent action of the Secretary of the Navy in setting 
aside the sentence depends upon whether the sentence in itself, apart 
from the Secretary’s action, is absolutely void as distinguished from 
merely erroneous or voidable. If void there has been no forfeiture 
of any pay by reason thereof and any pay checked as a forfeiture 
should be restored. But if the proceedings of the summary court are 
set aside for causes other than those rendering the sentence absolutely 
void, as distinguished from merely erroneous or voidable, then pay 
forfeited by reason of carrying into effect the terms of the sentence 
prior to the action of the Secretary of the Navy setting aside the 
proceedings can not be restored. 2 Comp. Gen., 445; 1 id., 609; 17 
MS. Comp. Gen., 1473, January 31, 1923; id., 874, January 22, 1923; 
id., 1298, January 30, 1923. 

It does not appear that the sentence of the summary court-martial 
for the loss of pay in this case as approved by proper authority and 
in so far as carried into execution by checkage of pay prior to action 
by the Secretary of the Navy on July 1, 1922, setting it aside, was 
void as distinguished from a valid or voidable one. Therefore only 
so much of the loss of pay as was not executed prior to the action of 
the Secretary of the Navy setting the sentence aside can be restored. 

Upon review the settlement is modified and $1.95 is certified for 
credit in the disbursing account of Lieut. John E. Roberts. 


TRAVELING EXPENSES—TIPS—PURCHASE OF DRINKING WATER. 


Tips to lounge stewards and boot stewards on an ocean liner are considered 
personal and not as necessary incidents to transportation within the con- 
templation of the regulation allowances. 

The statement of a local reputable physician that an analysis showed that 
the public water supply of a foreign city contained disease germs, but 
which was not admitted by the city authorities, not considered sufficient 
evidence to warrant reimbursement for the purchase of mineral water for 
drinking purposes. 


Decision by Comptroller General McCarl, March 19, 1924: 

William Dawson, consul general at large, requested January 12, 
1924, a review of settlement per certificate No. C-4297, dated De- 
cember 17, 1923, wherein there were disallowed tips to stewards in 
the amount of $2.99, set out on difference sheet as follows: 





Settlement No. C-1894-S, October 1, 1922, to March 31, 1923. 


TRANSPORTATION, U. S. CONSULATES, 1923. 
Charges in traveling account from Washington to Pernambuco: 


SEY. en, CARNE: 20) MID IIE oie em terete shine btreeneenqernmmmeseaiee $2. 00 
ee a meters teee arate eens —eantts - 02 
SRD, Far, Ree 00 CR MN inti ennitiinnctumantieesta ere ainemes -47 


Charges of this nature are considered personal, 
Disallowed, $2.99. 


662 DECISIONS OF THE COMPTROLLER GENERAL. 


With reference to these disallowances, also to suspensions in set- 
tlement C-4297-S, for tips to chief steward, baggage steward, and 


boot steward, the officer states in his request for review: 


* * * as consul general at large, I travel on a large number of vessels, 


many of which are greatly lacking in comfort. In most cases, agents, officers, 
and stewards of vessels make an effort to give me special consideration and 
assist me in the performance of my official work, a very important part of 
which is actually done on vessels at no small saving of time and expense to 
the Government. Special services and attention, which are often indispens- 
able, must under the generally recognized customs of ocean travel be recog- 
nized in the distribution of gratuities. Such tips are usual and necessary. 
The travel regulations entitle an officer to reimbursement for usual and neces- 
sary tips to stewards on vessels. 


The travel regulations of the Department of State, 1919, provide, 
paragraph 1(g), for the usual and necessary tips, and paragraph 8, 
for customary fees to stewards on vessels, etc. Tips to boot stewards 
and lounge stewards, however, are not considered as necessary inci- 
dents to transportation within contemplation of regulation allow- 
unces, but as personal and not proper charges against the Govern- 
ment. Decision February 12, 1923, 18 MS. Comp. Gen., 564; April 
26, 1923, 20 MS. Comp. Gen., 1052. 

Upon review, certificate per settlement No. C-4297-S is modified so 
as to affirm the disallowance of tips to lounge stewards, amounting 
to $2, and to remove the disallowance of tips to chief stewards, 
amounting to 99 cents. 

In settlement No. C-4297-S of the officer’s accounts, April 1 to 
June 30, 1923, there were suspended also expenditures for mineral 
water while stopping at the Royal Hotel, Valparaiso, and the Gran 
Hotel, La Serena, Chile, during May and June. Our subvouchers 
covering board and lodging, the officer has noted on bill of the Gran 
Hotel, La Serena, with respect to charge for mineral water: “ Water 
not safe”; on one bill for Royal Hotel, Valparaiso: “ Mineral water 
charged for, for the reason that I am informed that the city water 
is not safe to drink”; and on two others for same hotel: “ Mineral 
water charged in account because city water not safe to drink; analy- 
sis shows typhoid and dysentery germs.” 

The officer says that the information that analysis showed the 
public water supply of Valparaiso contained germs of certain dis- 
eases was furnished him by a reputable physician, who stated, how- 
ever, that the authorities did not admit that the water was polluted. 
The oflicer states further: 


* * * 


I desire to point out that my inspection district comprises South 
and Central America and that during my recent trip in South America I found 
it necessary to use mineral water at two or three posts only. Conditions in 
that portion of my district are, however, materially better than in Central 
America and the north coast of South America, for which I shall depart in the 
course of the current month. I shall undoubtedly. be compelled to use mineral 
water at a large number of posts. Many of the points to be visited have no 
public water supply whatever. Many have, no doubt, no health authorities 
competent to issue a certificate touching the water supply. Even where there 
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are health authorities and a public water supply exists, it is doubtful if the 
authorities could be prevailed upon to issue for the use of a foreign official a 
certificate to the effect that the water is not wholesome. Such a certificate, if 
obtainable at all, could be procured only after considerable effort involving 
loss of time and expenditure. Quite aside from the question of fees which 
would probably be collected for any certificate issued, the time which I should 
have to divert from my work is an important item when it is considered that 


my compensation is $5,000 per annum and that I receive subsistence for each 
day spent abroad. 


For the reasons adduced, I trust the General Accounting Office will in future 


accept my statement that mineral water is charged for only when the water 
furnished gratuitously is not wholesome. * * 


The travel regulations provide, under the caption of “ Subsistence,” 
paragraph 15: 

(g) Drinking water, when necessary, as hereinafter defined and limited. 
and paragraph 22: 


Drinking water shall not be charged except when no drinking water is 
furnished gratis and when that furnished free is not safe to drink. 


The provisions are for actual expenses of subsistence, and the 
authorization of charges for drinking water is a conditional one. 
In the absence of any notice or warning to its guests to the contrary, 
it would seem reasonable to assume that the drinking water furnished 
gratuitously as an incident to service in a hotel in a city like Val- 
paraiso or La Serena was not unwholesome. The officer’s statement 
that a reputable physician informed him that analysis showed the 
public water supply of Valparaiso to contain germs of certain dis- 
eases, but that the authorities of the city did not admit the water 
was polluted, will not be accepted as evidence warranting this office 
in removing the suspensions in question. See 2 Comp. Gen., 750. 
In the absence, therefore, of more conclusive evidence as to the un- 
wholesomeness of the public water supply, the charges covered by the 
suspensions in question will be disallowed. 

With respect to charges that may be incurred in the future for min- 
eral water, it may be said that the necessity for such charges, in order 
that credit for them in the officer’s accounts be allowed by this office, 
should be supported by corroborative evidence and not rest upon the 
officer’s statement alone. 


MUNICIPAL PERMITS FOR OPERATION OF FACILITIES OF THE 
FEDERAL GOVERNMENT. 


The facilities of the Federal Government are not subject to local city ordi- 
nances or regulations and where such an ordinance or regulation of a muniec- 
ipal fire department requires that a permit be obtained for the opera- 
tion of a gasoline pump, such permit to be issued upon examination and 
payment of a fee, a Federal employee, whose official duties require the 
operation of a Federal gasoline pump, is not required to stand the examina- 
tion or to pay the fee. 


Decision by Comptroller General McCarl, March 19, 1924: 
In connection with the settlement of the accounts of the postmaster 
at Brooklyn, N. Y., for the quarter ended December 31, 1923, there 
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is for consideration the question whether credit may be allowed 
for the sum of $15, the amount paid to three post office clerks as 
reimbursement of the amount expended by them for permits issued 
by the fire department of the city of New York covering certificates 
of fitness to take charge of gasoline pumps at the Brooklyn post 
office. 

The claim for credit is supported by a letter from the First As- 
sistant Postmaster General authorizing payment from the post-office 
appropriation for “ Vehicle Service, 1924,” which is as follows: 

For vehicle allowance, the hiring of drivers, the rental of vehicles, and the 
purchase and exchange and maintenance, including stable and garage facili- 
ties of wagons or automobiles for, and the operation of, screen-wagon and 
city delivery and collection service, $14,500,000. Act of February 14, 1923, 
42 Stat., 1255. 

The question of the authority of a State to require Federal em- 
ployees who, in the discharge of their official duties, are engaged in 
occupations which are the subject of State regulations through the 
issue of permits or licenses has frequently been before the account- 
ing officers of the Government and the courts, and it has uniformly 
been held that the employees so engaged are not required to obtain 
the permits or licenses required to be obtained by the general public. 

In the case of Johnson v. Maryland, 254 U. S., 51, the plaintiff 
in error was an employee of the Post Office Department of the United 
States, and while driving a motor truck in the transportation of mail 
over a post road from Mount Airy, Md., to Washington, was ar- 
rested in Maryland and was tried, convicted, and fined for so driving 
without having obtained a license from the State. The facts were 
admitted and the question considered by the Supreme Court was 
stated to be, page 55: 


* * * whether the State has power to require such an employee to 


obtain a license by submitting to an examination concerning his competence 
and paying three dollars before performing his official duty in obedience to 
superior command. 


In denying that the State had such power the court said, page 57: 


It seems to us that the immunity of the instruments of the United States 
from State control in the performance of their duties extends to a require- 
ment that they desist from performance until they satisfy a State officer upon 
examination that they are competent for a necessary part of them and pay 
a fee for permission to go on. Such a requirement does not merely touch 
the Government servants remotely by a general rule of conduct; it lays hold 
of them in their specific attempt to obey orders and requires qualifications 
in addition to those that the Government has pronounced sufficient. It is 
the duty of the Department to employ persons competent for their work and 
that duty it must be presumed has been performed. 


Since a State has no such power, it would seem necessarily to 
follow that a municipality, the creature of the State, is likewise 
without authority to require a Federal employee to stand an exami- 
nation and obtain the permission of the municipal government or 
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an agency thereof before performing the work required of him by 
his superior. 9 Comp. Dec., 181; 15 id., 231. However, even if it 
should be held that it was necessary in this case for the employees 
to obtain the permits and pay the fees incident thereto, the re- 
quirement would be personal to them and the expense thereof would 
be an expense necessary to qualify them for the duties required of 
them and reimbursement therefor would not be authorized. 23 
Comp. Dec., 386. 

Credit for the amount of $15 will therefore be disallowed in the 
accounts of Walter C. Burton, postmaster, Brooklyn, N. Y. 


PURCHASES—BOOKS OF REFERENCE. 


A city directory being considered a book of reference its purchase, by the 
Interior Department, is authorized under that part of the appropriation 
“Salaries, Pension Office,” act of January 24, 1923, 42 Stat., 1202, which 
provides for the purchase of law and medical books and other books of 
reference. 


Comptroller General McCarl to the Secretary of the Interior, March 19, 1924: 
I have your letter of February 15, 1924, requesting decision 
whether Boyd’s Directory of the District of Columbia may be pur- 
chased and paid for under the appropriation for “ Salaries, Pension 
Office,” act of January 24, 1923, 42 Stat., 1202, which provides: 


* * * That out of any unexpended balance of amounts herein appro- 
priated a sum not to exceed $5,000 may be expended for the purchase of law 
and medical books and other books of reference. 


A directory of the city of Washington is a book of reference, 6 
Comp. Dec., 311; therefore, you are advised that purchase thereof 
may be made and paid for under the authority of the provision 
hereinbefore quoted. 


COMPENSATION—INCREASE FOR PHILIPPINE SERVICE—CLERKS 
OF QUARTERMASTER DEPARTMENT OF THE ARMY. 


A civilian clerk of the Quartermaster Department of the Army is not a head- 
quarters’ clerk within the meaning of the acts of April 27, 1914, 3S Stat., 
355, and March 4, 1915, 38 Stat., 1067, and is not entitled thereunder to the 
$200 per annum increase authorized for headquarters’ clerks while serving 
in the Philippine Islands. . 


Decision by Comptroller General McCarl, March 20, 1924: 

Request has been made on behalf of Frederick G. Kimball for 
review of settlement No. M-2273, dated August 31, 1923, disallow- 
ing his claim under the acts of April 27, 1914, 38 Stat., 355, and 
March 4, 1915, 38 id., 1067, for increase of pay at the rate of $200 
per annum for period from June 15, 1911, to August 6, 1918, while 
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employed as a clerk in the Quartermaster Department of the Army 
in the Philippine Islands. 
The Quartermaster General reports claimant’s service as follows: 


June 15, 1911; employed as clerk at $1,200 per annum by the constructing 
quartermaster, Fort Mills, Corregidor, P. I. 

March 26 (or 25), 1912; probationally appointed as clerk, Q. M. C., at same 
station and salary. 

August 6, 1918; resigned. 


It is urged that claimant is entitled to the $200 additional per 
annum in accordance with the decision of the Court of Claims in 
the case of Morrow v. United States, No. 244-A, decided January 2, 
1923. An appeal from the decision of the Court of Claims allow- 
ing such additional pay to Morrow for the period from July 1, 
1914, to January 16, 1917, has been taken by the Attorney General 
and is now pending before the Supreme Court of the United States 
and pending the rendition of a decision by said court no allowance 
in similar claims is being made by this office. 

The above statutes of 1914 and 1915 under which the claim is 
made are not retroactive and do not operate to carry the pay to any 
one for a period prior to July 1, 1914. Otherwise no material 
distinction appears between this claim and that of Morrow. 

The question involved in both this and the Morrow case is 
whether they were included in the term “clerks and messengers” 
at headquarters as used in said acts of April 27, 1914, and March 4, 
1915, and the decisions of the accounting officers in such cases have 
been to the effect that not being headquarters clerks within the pur- 
view of those statutes they in consequence are not entitled to the 
benefits thereof. See 26 Comp. Dec., 589. 

The reasons neither were headquarters clerks for a period on and 
after July 1, 1914, for the purpose of these statutes as claimed, are 
because the headquarters clerks covered by them were for this period 
those appropriated for under the heading “ Clerks * * * at head- 
quarters ” in limited number and at stated amounts per annum in the 
acts of April 27, 1914, 38 Stat., 355; March 4, 1915, 38 éd., 1067; and 
August 29, 1916, 39 éd., 625, under which identical heading these pro- 
visions for the $200 increase are found following said specific appro- 
priations “Clerks * * * at headquarters” for the fiscal years 
1915 and 1916 (acts April 27, 1914, 38 Stat., 355; March 4, 1915, 38 
Stat., 1067). Said $200 increase provision being confined to statutory 
clerks and messengers as found under the same heading with it, who 
for administrative purposes are understood to have been under the 
Adjutant General, had no application to miscellaneous clerks author- 
ized elsewhere in the appropriation acts without statutory limit as 
to number or salary, as the numerous clerks employed under various 
lump-sum appropriations elsewhere in the acts for the staff branches 
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of the Army, i. e., as the Quartermaster, Medical, Engineer, or Ord- 
nance Corps. 

For the “Clerks * * * at headquarters” there was an express 
provision for additional pay while on foreign service from which this 
$200 increase for foreign service was payable for 1915 and 1916 imme- 
diately following the statutes appropriating for their statutory pay 
and preceding the provision for the $200 increase for them. 

Claimant was not a headquarters clerk, but a quartermaster clerk, 
having been employed under lump-sum appropriations for “ Trans- 
portation of the Army and its supplies” and “ Supplies, ser- 
vices, and transportation” for 1916, 1917, and 1918. See acts of 
April 27, 1914, 38 Stat., 364; March 4, 1915, 38 Stat., 1072-1078; 
August 29, 1916, 39 Stat., 6830-635; June 15, 1917, 40 Stat., 190-19¢; 
and May 12, 1917, 40 Stat., 50-55. 

The purpose of these provisions for the $200 additional for “ clerks 
and messengers at headquarters” appropriated for immediately 
above it in the acts of 1914 and 1915 was the correction of the exist- 
ing inequality in the compensation of headquarters clerks (Adjutant 
General’s clerks) and staff corps clerks (to which class Morrow be- 
longed) transferred from the United States to the Philippines dur- 
ing fiscal years 1915 and 1916. e 

These staff department clerks were paid from lump-sum appro- 
priations for their respective branches and on being sent to the 
Philippines during such years were granted increase in their lump- 
sum compensation effective from date of departure from the United 
States to date of return thereto by the fixing of their compensation 
for said period at a higher amount to the extent of $200; in other 
words, they received for going to the Philippines compensation at a 
higher rate to the extent of $200 additional than that received by 
them while serving in the United States. The headquarters clerks 
(Adjutant General’s clerks), however, who in the United States 
were on a par with said staff corps clerks as to the amount of their 
compensation, could not be given by the department this increase on 
being sent to the Philippines by reason of their compensation being 
fixed by statute, thus resulting in an inequality in their case to the 
extent of $200 as compared with the staff corps clerks who during 
the same period were sent to the Philippines. 

It was to bring the compensation of the headquarters clerks 
(statutory Adjutant General’s clerks) up to the amount of that of 
staff department clerks (lump-sum clerks) that the said legislation 
authorizing the $200 additional for the headquarters clerks (Adju- 
tant General’s clerks) for 1915 and 1916 was enacted. 

Had claimant been sent from the Philippines to the United States 
he doubtless would have had his lump-sum compensation reduced 
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to the extent of $200, as was done in fact in the case of Quartermsster 
Clerk John Peterson, who likewise was employed as such in the Phil- 
ippines, 26 Comp. Dec., 589. Having originally entered the service 
in the Philippines and continued on there for the period in question 
accounts for a new contract not having been entered into with him by 
the department raising or reducing his lump-sum compensation $200 
as was done with the clerks of his class sent over from here and 
employed there and sent here. This does not, however, convert him 
into a headquarters clerk (an Adjutant General’s statutory clerk) or 
bring him within the statutes of 1915 and 1916 which applied only to 
said statutory headquarters clerks. 

See, in this connection, “ Hearings before the Committee on Mili- 
tary Affairs, House of Representatives, on H. R. 0000 making appro- 
priations for the support of the Army for the fiscal year 1915,” 
page 160: 

The CHAIRMAN (interposing). They have suggested some law here which 


would increase the pay of clerks serving in the Philippines, 20 percent * * *. 
. * 7 + * * * 

The CuHarrRMAN, I see there is an increase of 20 per cent, which would only 
apply to these headquarters? 

General ALESHIRE. That is all, sir. Mr. Chairman, the clerks in other depart- 
ments get an increase of pay. When they leave this country and go to the 
Philippine Islands, the clerks in the Quartermaster’s Department get an increase 
of $200. 

The CHARMAN. That is under a provision made by the Appropriations Com- 
mittee. 

General Aresnire. No, sir; I think that is a ruling of the Secretary of War; 
and when they come back they lose 20 per cent of their pay. 

The CHarrMan. How about the clerks in the other branches of the depart- 
ment? 

General ALEsHiRE. I think that applies to all employees except those specifi- 
cally provided for in this bill. That is why they put in this increase. 


As further clarifying the distinction between headquarters clerks 
(Adjutant General’s clerks) and the staff corps clerks (to which class 
claimant belonged) attention is invited to the legislation in the act 
of August 29, 1916, 39 Stat., 625, for headquarters clerks imme- 
diately following the annual appropriations for them for 1917, as 
follows: 


Hereafter headquarters clerks shall be known as Army field clerks and 
shall receive pay at the rates herein provided, and after twelve years of 
service, at least three years of which shall have been on detached duty away 
from permanent station, or on duty beyond the continental limits of the United 
States. or both, shall receive the same allowances, except retirement, as hereto- 
fore allowed by law to pay clerks, Quartermaster Corps, and shall be subject 
to the rules and articles of war. 


and the separate provision following for clerks of the Quartermaster 
Corps, to which class claimant belonged, as follows: 


Hereafter not to exceed two hundred clerks, Quartermaster Corps, who shall 
have had twelve years of service, at least three years of which shall have been 
on detached duty away from permanent station, or on duty beyond the conti- 
nental limits of the United States, or both, shall be known as field clerks, Quar- 
termaster Corps, and shall receive the same allowances, except retirement, as 
heretofore allowed by law to pay clerks, Quartermaster Corps, and chall be 
subject to the rules and articles of war. 





= 


wT “NSN 2 YF au | & 


DECISIONS OF THE COMPTROLLER GENERAL, 669 


This legislation shows clearly that prior to it, and therefore during 
fiseal years 1915 and 1916 for which the $200 additional was au- 
thorized, headquarters clerks and quartermaster clerks were sepa- 
rate and distinct classes of clerks, and that being a quartermaster’s 
clerk claimant was not a headquarters clerk during 1915 or 1916 and 
for 1917 was by this legislation of 1916 converted into one of the 
“field clerks, Quartermaster Corps,” while the headquarters clerks 
were changed to “Army field clerks,” thus continuing them as sepa- 
rate and distinct classes under new designations. It will be further 
noticed that the $200 additional provision was not repeated in the act 
of 1916, appropriating for 1917, in which this new legislation 
appears. 

It will thus be seen that claimant never was a headquarters clerk, 
but, on the other hand, was during 1915 and 1916, a clerk, Quarter- 
master Corps, and as such, became, by the act of 1916, a field clerk, 
Quartermaster Corps. 

The settlement is accordingly sustained. 


CONTRACTS—INCREASED COSTS—PACKING FOR SHIPMENT. 


Where the contract provides that the articles furnishéd be packed “f. o. b.” 
point of origin, without cost to the Government, the packing to be to the 
satisfaction of a Government agent, the designation by that agent of 
certain material to be used in the packing does not entitle the contractor 
to any additional compensation for the material so designated, and a 
supplemental agreement which purports to provide for such additional 
compensation is without consideration and void. 


Decision by Comptroller General McCarl, March 21, 1924: 

The Denver Tent & Awning Co., Denver, Colo., has requested 
review of settlement No. W-75916, April 28, 1923, by which it was 
found that the claimant was indebted to the United States in the 
sum of $1,139.97, arising from payments made for labor and ma- 
terial in the packing of tents under contract No. 1022-O, dated 
February 23, 1918. 

By the terms of the contract the Denver Tent & Awning Co. 
agreed to manufacture and deliver to the United States 2,500 py- 
ramidal tents at $17 each f. o. b. Denver, Colo., without expense to 
the United States for packing or transportation. The tents were 
to be packed in a manner satisfactory to the depot quartermaster, 
Omaha, Nebr. Paragraph 2 of the letter of award, which was 
specifically incorporated into the formal contract, provides: 


The Government is to furnish the authorized allowance of duck, plates and 
chains, squares and slips; you are to furnish all other materials. The mate- 
rials furnished by the Government are to be received by you f. o. b. Denver, 
Colorado, and the finished tents are to be delivered at the Omaha, Nebraska, 
depot, without expense to the United States for packing or transportation. 
The tents are to be packed in a manner satisfactory to the depot quarter- 
master, Omaha, Nebraska. You will be liable for any loss of or damage to 
any of the materials furnished by this corps from any cause whatsoever while 
in your possession. 
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The contract did not provide for the quantity or quality of mate- 
rial to be used in packing, but it did provide that packing would 
be in a manner satisfactory to the depot quartermaster, and the 
words used “packed in a manner satisfactory to the depot quarter- 
master, Omaha, Nebraska,” means that not only shall the form and 
manner in which they shall be packed be satisfactory to the depot 
quartermaster, but the material used in such packing shall also be 
satisfactory, packing in this sense meaning the material as well as 
the labor necessary to properly prepare the tents for shipment. It 
would not be seriously contended that the contractor was not re- 
quired to furnish any packing material. The question as to what 
kind of material was to be furnished is determined by the provisions 
of the contract—that the tents were to be packed in a manner satis- 
factory to the depot quartermaster. 

It is a general rule of law that where a contractor obligates him- 
self to do certain work to the satisfaction of a designated officer he 
will be held to a strict compliance with the requirements of the desig- 
nated officer. An exception to this rule is where the requirements 
are so disproportionate to the contract price as to make the contract 
so inequitable and unfair that it is unconscionable. If in the present 
case there had been an unreasonable demand by any officer represent- 
ing the United States as to the material to be used in the packing 
the contractor could have refused to furnish such material without 
additional compensation therefor. However, the material does not 
appear to be unreasonable and clearly was not such as would make 
the contract so unfair and inequitable as to bring it within the ex- 
ception. 

The claimant relies upon certain letters written by the depot 
quartermaster and the Quartermaster General in April and May, 
1918, in support of his claim for additional charge of 45} cents per 
bale for burlap used in packing. While these letters may have pur- 
ported to authorize a charge for the burlap they could not have that 
effect. The Government had acquired a right under the contract to 
have the tents packed to the satisfaction of the depot quartermaster 
without additional charge and neither the Quartermaster General 
nor any other officer of the Army or the War Department had the 
power or authority to waive or relinquish that right. Officers of the 
United States are not authorized to obligate the United States for 
additional amounts to be paid a contractor for the performance of 
a service which the contractor was required to perform under an 
existing contract. 

Upon review the settlement is sustained. 
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TRANSPORTATION CLAIMS—SETTLEMENT UNDER GENERAL 
REGULATIONS NO. 13. 


General Regulations No. 13 of the General Accounting Office provide for the 
direct settlement of transportation claims, for service rendered by common 
carriers since January 1, 1923, by the General Accounting Office, and the 
Secretary of the Treasury is not entitled to an advance decision where the 
question presented involves the settlement of such a claim. 


Comptroller General McCarl to the Secretary of the Treasury, March 21, 1924: 

I am in receipt of letter dated February 25, 1924, from the Chief, 
Secret Service Division, of your office, requesting authority to separate 
the amount of the claims presented by the Baltimore & Ohio Rail- 
road Co. and the Pullman Co. incurred by Secret Service operatives 
while traveling with the late President Harding from Tacoma, 
Wash., en route to Alaska, so as to charge the appropriations for the 
fiscal years 1923 and 1924 with that part incurred in each year. 

Attention is directed to General Regulations No. 13 of this office, 
dated November 25, 1922, 2 Comp. Gen., 832, copy of which was 
furnished your office, providing that “ Beginning January 1, 1923, 
the claims and demands of common carriers against the United 
States, payable within the continental limits of the United States, 
for passenger, Pullman, freight, and express service, by rail or water, 
shall be settled by the General Accounting Office.” 

This regulation is still in full force and effect. 


Accordingly the claims of the Baltimore & Ohio Railroad Co. and 
the Pullman Co., here in question, should be transmitted to the 
transportation division of the General Accounting Office for direct 
settlement, in which consideration will be given to the matter of the 
appropriations properly chargeable and whether there is authority 
for dividing the amounts of the claims on the basis of the portions 
incurred during the two fiscal years 1923 and 1924. 


AVIATION DUTY PAY—RENTAL AND SUBSISTENCE ALLOWANCE— 
LEAVE OF ABSENCE—DEPENDENT MOTHER OF ARMY OFFICER. 


Where an officer of the Army, in a duty status involving flying, is granted a 
leave of absence and at expiration of said leave is honorably discharged 
from the service with one year’s pay, under the provisions of the act of 
June 30, 1922, 42 Stat., 722, he is not entitled to the increased pay for 
flight duty while on the said leave of absence, as the granting of leave 
under such conditions contemplated no return to duty and had the effect 
of terminating his assignment to flight duty. 

Where an Army officer is granted leave of absence prior to his discharge from 
the service, his return to duty not being contemplated, he is not entitled 
to the rental allowance. 

Where the husband of the alleged dependent mother of an Army officer is 
living and is not mentally or physically incapacitated, and where there 
are four adult children in addition to the officer son, the contributions 
of the officer son do not entitle him to commutation of quarters, or to 
rental and subsistence allowance, for dependent mother, as the dependency 
of the mother is primarily that of her husband, and the legal, if any, and 
moral obligation to support the mother, is that of all her children and not 
any particular one. 
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Decision by Comptroller General McCarl, March 21, 1924: 

Walter W. Wynne requested November 6, 1923, review of that 
part of settlement No. M-639, dated May 22, 1923, disallowing his 
claim for increased pay for flying duty for the period from July 1 
to October 16, 1922. 

Claimant was detailed to duty involving flying, effective July 1, 
1922, as confirmed by Personnel Orders No, 146, office Chief of Air 
Service, dated July 22, 1922. Personnel Order No. 8, War Depart- 
ment, Air Service, dated January 10, 1923, confirmed the fact that 
the duty involving flying on the part of claimant constituted par- 
ticipation in one or more of the designated classes of approved duties 
necessitating flights, 2 Comp. Gen., 237. It also appears from cer- 
tificates submitted that the requirements entitling to additional fly- 
ing duty pay under the provisions of the Executive order of July 1, 
1922, have been complied with for the period from July 1 to Sep- 
tember 30, 1922. 

It appears that claimant was selected for elimination from the 
Army under the provisions of the act of June 30, 1922, 42 Stat., 
722, and in compliance with Special Orders No. 199, Headquarters, 
Second Corps Area, Governors Island, N. Y., of August 25, 1922. 
he was granted one month and 12 days’ leave of absence, effective 
on September 5, 1922. By Confidential Orders No. 27-R, War De- 
partment, September 24, 1922, he was honorably discharged from 
the service of the United States with one year’s pay, effective Octo- 
ber 16, 1922. During the period from September 4 to October 16, 
1922, while there was a technical leave of absence, it contemplated 
no return to duty and station such as follows from a regular leave 
of absence, and his status, in fact, was that of discharged from 
the service. It has been held that rental allowance is not payable 
for the period of leave, prior to a discharge becoming effective and 
during which he has the status of being detached from all duty and 
unassigned. 2 Comp. Gen., 160; éd., 399; 22 MS. Comp. Gen., 754, 
June 22, 1923; 21 td., 185, May 5, 1923; 23 id., 707, July 31, 1922; 
22 id., 566, June 18, 1923. It naturally follows that an officer is not 
entitled to additional flying duty pay during such period of leave for 
the reason that the granting of leave of absence under such condi- 
tions had the effect of terminating his assignment to such duty, his 
detail to duty involving flying was revoked by the grant of leave to 
expire with his discharge from the Army. 

Claimant was paid flying pay for the period from July 1 to Sep- 
tember 30, 1922, by the finance officer, New York, N. Y., but on his final 
pay voucher for the period ending October 16, 1922, there was checked 
$450, the amount of such pay. In view of the foregoing, credit for 
additional flying pay is now allowed for the period from July 1 to 
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September 4, 1922, being for two months and four days at $150 per 
month, or $320. 

There was allowed by the settlement $140 on account of rental 
allowance as an officer with dependents for the period from Septem- 
ber 5 to October 16, 1922. During this period claimant was on leave 
of absence, prior to his discharge from the service. No return to 
duty was contemplated, and being in a status which would not en- 
title himr to be assigned quarters, no payment was authorizd on ac- 
count of rental allowance during such period. 2 Comp. Gen., 160; 
id., 399. 

There was paid to claimant from November, 1921, to date of dis- 
charge, commutation of quarters, heat, and light under the act of 
April 16, 1918, 40 Stat., 530, and rental and subsistence allowance 
under the act of June 10, 1922, 42 Stat., 628, for his mother, 
whom he certified was dependent upon him for more than one-half 
of a reasonable living and for her chief support. 

It is shown by an affidavit submitted by the mother December 1, 
1923, that she is 60 years old and is living with her husband, who 
is a farmer, near De Queen, Ark.; that there are four adult chil- 
dren—three sons and one daughter—other than the claimant. One 
son is employed as a United States postal clerk and another is a cap- 
tain in the United States Army, while the other son was away from 
home attending school. The daughter is married and living with 
her husband at Uniontown, Ala. It was averred that the health 
of the husband was fair and that his gross average income from 
his occupation as a farmer was $30 per month, while the average 
monthly living expense was $40 for the mother and $40 for the 
husband, or total of $80. The mother further averred that claim- 
ant has been sending her regularly for her support $50 per month, 
and that in addition to such regular contributions he has at irregu- 
lar intervals made other valuable contributions. Periodic gifts 
from the other children for the years 1921 and 1922 are stated to 
have been $200. The value of all personal property, tangible and 
intangible, owned by the affiant and her husband is shown to be $250. 

In the absence of a showing that the father is mentally or physi- 
cally incapacitated, the dependency of the mother is primarily 
upon him for her support, and the showing that an officer son con- 
tributes to his mother regularly an amount greater than the earn- 
ings of her husband does not constitute her a “dependent mother” 
within the meaning of the law so as to entitle him to commutatior. 
of quarters. 3 Comp. Gen., 187; 27 MS. Comp. Gen., 1265; 28 id., 
19. Furthermore, the legal, if any, and moral obligation to support 
a dependent mother is that of all of her children, and the burden 
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of support is not to be passed on to the United States, to be borne 
by subsistence and rental allowances paid to one son who happens 
to be a commissioned officer in the Army. 3 Comp. Gen., 277. 
From all of the evidence it is concluded that there has not been 
shown such dependency as is required by law, and all credits al- 
lowed claimant by reason of his alleged dependent mother were 
erroneous. 
Erroneous payments of commutation of quarters, heat, and light 
under the act of April 16, 1918, were made as follows: 


Month Voucher 


Disbursing officer | Amount 




















RE ee ek a November, 1921__- 836 82. 55 
Nee ee eee eee ee ee ein einess December, ‘ __- 270 86. 25 
eT pg. nt. eM ia di denaeewm January, 1922____- 63 87. 50 
ere i ete February, “ ----- 599 87. 50 
at PM Lethe Sw kecewcocuenene March, ee 322 87. 50 
ee Unewebemesnin dase esOLn | April an 318 86. 25 





and erroneous payments of rental and subsistence allowances under 
the act of June 10, 1922, were made as follows: 























Disbursing oflicer Month Voucher | Amount 
Rs Fes I nil as Lids eck. 2h le August, 1922___._- 271 | $77. 20 
“e “é Me eile Bel eS “e ok >. 5281 77. 20 
ee oe bie ae nena oil September, “ 4149 128. 00 
iit) Gtiiidwiie sup bbl bo Seid odbeba October, “ 3005 19. 20 
Erroneously allowed by the settlement--|_...........---.-.|.------- 140. 00 
Total erroneous payments_.--..-|)_...-..-..-------- taps: 959. 15 
Less amount deducted on final pay 
a8 Be ald eed eh sinew ld auinp ee bnew herage memes $86. 67 
Less amount of credit herein allowed 
for additional flying duty pay...--.--|.....-----------.- 
Net amount erroncoudly. DOM. .. 5.1 .nteacce<nendsicciwlenncmene 


Upon review of the settlement, there is certified due the United 
States $552.48. Claimant is requested to forward the amount found 
due within 30 days. 












REIMBURSEMENT OF EXPENSES OF GUARD TRANSPORTING A 
PRISONER WHO ESCAPED AND WAS RECAPTURED WHILE EN 
ROUTE TO PLACE OF CONFINEMENT. 





Where a prisoner, in the custody of a United States deputy marshal, escapes 

through negligence of the marshal while en route to his place of 
confinement, but is recaptured and ultimately confined, the actual expense 
incurred in taking the prisoner to the place of confinement, less so much 
thereof as was occasioned by the prisoner's escape and recapture, may be 
reimbursed to the marshal 
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Comptroller General McCarl to J. A. Baggett, United States marshal, March 
21, 1924: 


There was received March 12, 1924, your letter without date, re- 
questing review of settlement No. 12101, dated July 13, 1922, dis- 
allowing certain items in your account for the quarter ended Sep- 
tember 30, 1921, representing payment made to W. P. Stokes, 
deputy marshal, for amounts paid to Mrs. W. P. Stokes, his wife, 
who was employed as guard in transporting a 16-year-old boy from 
Dallas, Tex., to the training school at Washington, D. C. The 
guard’s expenses in the sum of $159.55 were disallowed. 

It is explained that the prisoner was a boy and had been en- 
tirely amenable and had shown no disposition to escape after leaving 
Dallas. The boy pleaded with the deputy marshal not to place irons 
on him, and believing that he could be safely transported without 
the use of irons and because of his immature years, his request was 
granted. 

At Pittsburgh, Pa., the prisoner jumped out of the train window 
while the train was standing and made good his escape. Through 
the efforts of the deputy marshal the boy was recaptured at Newark, 
N. J., and was by the deputy delivered to the training school at 
Washington, D. C. The expense in connection with the reapprehen- 
sion was borne by the deputy marshal. It is further explained that 
it has been the custom in his district for many years for a deputy 
in transporting a prisoner or prisoners of the age of this boy to 
employ a female guard, usually a relative of the marshal or one 
of his deputies. 

It would appear therefrom that the escape was not occasioned 
by the inability of the guard, but from negligence on the part of 
the deputy in not taking the necessary precaution to prevent the 
prisoner’s escape. 

The general rule applicable in cases where the escape is due to 
negligence of the officer in charge or the guard is that the officer is 
entitled to credit for expenses actually incurred in transporting the 
prisoner, less so much of that expense as was caused by the escape 
and recapture of the prisoner; in other words, the United States is 
liable for so much of the expense as would have been incurred if the 
prisoner had not escaped. See 20 Comp. Dec., 159. 

Upon a review of the matter a difference of $159.55 is certified 
due you. 


PAY OF ARMY OFFICERS DISCHARGED AND RECOMMISSIONED IN 
THE NEXT LOWER GRADE—EFFECT OF SAVING CLAUSE OF ACT 
OF SEPTEMBER 14, 1922, 42 STAT., 840. 


The saving clause contained in the act of September 14, 1922, 42 Stat., 840, 
was intended to save to those officers discharged and recommissioned in 
the next lower grade the right to such pay and allowances as they were 
receiving when discharged, and the right to count such service for 
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longevity pay purposes as they were entitled to on June 30, 1922, but it 
does not save to them the right to such increases as would have resulted 
by reason of longevity if the officer had continued in the higher grade. 


Decision by Comptroller General McCarl, March 22, 1924: 

Franklin Overheiser, first lieutenant, United States Army, applied 
September 24, 1923, for review of settlement M-257410-W, dated 
September 10, 1923, disallowing his claim for difference between pay 
as captain with over 21 years’ and over 24 years’ service. 

It appears that claimant was discharged as captain and appointed 
first lieutenant on November 18, 1922, under provisions of the act 
of June 30, 1922, 42 Stat., 722, onl September 14, 1922, 42 Stat., 840: 
that when so discharged he had over 21 years’ service, and that on 
December 18, 1922, he completed 24 years’ service. He claims right 
to pay as enptein. with over 24 years’ service from December 18, 
1922. 

The act of June 30, 1922, provided for eliminating excess of 
authorized number of officers in certain grades by recommissioning 
the excess number in lower grades prior to January 1, 1923 

The act of September 14, 1922, 42 Stat., 840, amending the act of 
June 30, 1922, 42 id., 722, provides as follows: 


That the President upon recommendation of the board of general officers 
convened to carry out the elimination provisions of the act entitled “An Act 
making appropriations for the military and non-military activities of the 
War Department for the fiseal year ending June 30, 1923, and for other pur- 
poses,” approved June 30, 1922, is authorized to determine the number of officers 
below the grade of lieutenant colonel that shall be discharged and recom- 
missioned in the next lower grade notwithstanding the limitation of eight 
hundred in said act: * * * Provided further, That the discharge and re- 
commission of officers in the next lower grade shall not operate to reduce the 
pay or allowances which they are now receiving or to deprive them of credit 
for service now counted for purposes of pay or retirement: * * 


Claimant contends that this proviso not only saves to an officer 
so discharged and recommissioned the pay of the higher grade (base 
plus accrued longevity) he was receiving when discharged as a 
captain, but entitles him to increase of such pay for length of service 
accrued subsequently to his recommissioning, and therefore that upon 
completion of 24 years’ service he became entitled to the pay of a 
captain with over 24 years’ service, referring to section 16 of the 
act of June 10, 1922, with reference to enlisted men. 

The act of June 10, 1922, 42 Stat., 627, provides: 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal appoint- 
ment and commissioned service in the National Guard when called out by 
order of the President. For officers in the service on June 30, 1922, there shall 
be included in the computation all service which is now counted in computing 
longevity pay, * * *. 


Under the provision of that act officers commissioned on or after 
July 1, 1922, are entitled to count only commissioned service for 
longevity purposes. But for the saving clause in said act of Septem- 
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it ber 14, 1922, relative thereto officers discharged and commissioned 
in lower grades under that act could count only their commissioned 
service. 2 Comp. Gen., 170, 179. It is evident, therefore, that the 
1 saving clause in the act of September 14, 1922, was intended to save 
; to such discharged and recommissioned officers the right to count 
r such service for longevity purposes as was authorized by section 1 
, of the act of June 10, 1922, for officers in the Army on June 30, 
1922, 42 Stat., 627. 
d The clear intent was that an officer of a certain grade should not 
t lo¢e the benefit of his prior service so far as longevity is concerned 
5 by being recommissioned in a lower grade. A lower grade would 
° primarily have a lower pay than that of the higher grade previously 
it held so that the proper effect of the act is, the officer shall not upon 
8, being recommissioned in the lower grade be paid any lesser pay 
and allowances than that previously received in the higher grade, 
rf the stipulation in the concluding line of the proviso being that such 
iS recommissioning in the lower grade should not operate to reduce the 
4 pay or allowances which they are “ now receiving” or deprive them 
rf of credit for service “ now counted.” The immediate effect is with 
relation to the recommissioning and has no effect upon what might 
rs be the pay and allowances by further service. -If it were otherwise 
cs nothing would be assured by placing the officer in a lower grade 
r- excepting in the title, that of being in the present case a lieutenant 
ce instead of a captain. It is obvious that what the act requires is a 
ht lesser number of officers in certain grades and an officer discharged 
we und recommissioned must necessarily follow the grade in which he 
lit is thus recommissioned so far as future service is concerned, observ- 
ing at all times that the pay and allowances when the discharge and 
a recommissioning first occurred shall not be lessened in the lower 
Re grade, but the enactment does not require that such increases as 
a would have resulted if the officer had continued in the higher grade 
fe shall be attached to the recommissioning in the lower grade. 
r Accordingly, claimant did not, upon accruing 24 years’ service 
a on December 18, 1922, become entitled to the pay of a captain with 
he over 24 years’ service. 
Upon review the settlement is sustained. 
ed 
nt- RENTAL ALLOWANCE TO RESERVE OFFICERS WITH DEPENDENTS 
by ATTENDING SCHOOLS OF INSTRUCTION. 
PT A Reserve officer on active duty as a student at a school of instruction where 
quarters are available only for himself is not entitled to the rental al- 
er lowance for his dependents for the reason that quarters are not available 
or for them, as the certification that no public quarters are available, which 


is necessary to entitle to the allowance, would be contrary to the facts. 
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The act of March 4, 1923, 42 Stat., 1507, did not confer any greater allowances 
or rights on Reserve officers on active duty than those enjoyed by officers 
of the Regular services under the act of June 10, 1922, 42 Stat., 625. 
Decision of March 23, 1923, 2 Comp. Gen., 594, modified. 

Decision by Comptroller General McCarl, March 22, 1924: 

Walter Abram McCord, majer, Infantry, Officers’ Reserve Corps, 
United States Army, requested December 8, 1923, review of settle- 
ment M-794559-W, September 18, 1923, by which was disallowed his 
claim for rental allowance November 1, 1922, to May 29, 1923, while 
on active duty at the Infantry School, Fort Benning, Ga., as captain 
and major, pursuant to paragraph 22, Special Orders No. 236, War 
Department, October 7, 1922, as modified by paragraph 21 of Special 
Orders No. 15, War Department, January 15, 1923, and paragraph 
29, Special Orders No. 24, War Department, January 29, 1923. 

Claimant was on active duty for the purpose of attending a course 
of instruction at a service school under the authority of and subject 
to the limitations contained in the War Department appropriation 
act of June 30, 1922, 42 Stat., 723, and the claim is asserted under 
sections 6 and 14 of the act of June 10, 1922, 42 Stat., 628 and 631, 
the first providing a rental allowance for, among others, officers of 
the Army “if public quarters are not available,” and the latter 
providing: 

That officers of the National Guard receiving Federal pay, except for armory 
drill, and reserve officers of any of the services mentioned in the title of this 


Act while on active duty shall receive the allowances herein prescribed for 
officers of the regular services in sections 5 and 6 of this Act. 


The latter provision was held to authorize the rental allowance 
only under the conditions it would accrue to an officer of the Regular 
Army, 2 Comp. Gen., 241 and 243; and with respect to an officer of 
the Regular Army, if public quarters are available and contain a 
less number of rooms than the maximum authorized by law for his 
rank, that there is no right to the rental allowance. 2 Comp. Gen., 
47, 117, and 437. The rule so announced with respect to officers of 
the regular services was applied to officers of the National Guard 
when attending service schools of the Army under section 99 of the 
national defense act as amended by the act of September 22, 1922, 
42 Stat., 1035. Decision to the Secretary of War, October 30, 1922, 
14 MS. Comp. Gen., 2047; 2 Comp. Gen., 406. 

In the present case quarters for the claimant’s personal use were 
assigned him; as, however, he was accompanied by his family, he did 
not utilize them, and claims he was not informed of the assignment 
until shortly before his relief from active duty. A letter of Novem- 
ber 23, 1923, from the commandant of the Infantry School contain: 
the statement “it was not possible to furnish Government quarters 
at this station for dependents of National Guard officers and officers 
of the Reserve Corps who were students at the Infantry School dur- 





DECISIONS OF THE COMPTROLLER GENERAL, 679 


ing the school year 1922-23.” Public quarters were not, therefore, 
available for the officer and his dependents, but were available for 
the officer himself. A Regular Army officer in this situation, under 
the act of June 10, 1922, would not be entitled to the rental allowance, 
us a certificate that no public quarters were available would be con- 
trary to the facts. This claim is then for greater rights than an 
officer of the Regular Army would have; the latter’s rights in this 
respect are fixed by section 6 of the act of June 10, 1922, 42 Stat., 628 
in the following terms: 


That each commissioned officer on the active list * * *, if public quarters 
are not available, shall be entitled at all times, in addition to his pay, to a 
money allowance for rental of quarters, * $ 


This is a contingent allowance and it is payable only “if public 
quarters are not available.” It is claimed, however, that section 1 
of the act of March 4, 1923, 42 Stat., 1507, authorizes payment of 
the allowance under different conditions to officers of the Reserve 
Corps on active duty. That section provides: 


That officers and warrant officers of the National Guard, while participating 
in exercises or performing the duties provided for by sections 94, 97, and 99 
of the National Defense Act, approved June 3, 1916, as amended, and reserve 
officers and reserve warrant officers of any of the services mentioned in the 
title of the Pay Readjustment Act of June 10, 1922, while on active duty, in- 
cluding duty for training purposes, shall receive the allowances prescribed for 
officers and warrant officers of the Regular services under sections 5, 6, and 11 
of the said pay Act, and payments heretofore made, or accruing under the 
operation of this section, hereby made retroactive in effect, for rental allow- 
ances to officers and warrant officers of the National Guard or reserves while 
attending camps of instruction or service schools are hereby validated. 


The basis of this claim, of necessity, is that this legislation gives 
to officers of the Reserve Corps on active duty the rental allowance 
under conditions it would not accrue to officers of the Regular serv- 
ices; that as to Reserves the effect of section 1 of the act of March 4, 
1923, is to remove the qualification “ if public quarters are not avail- 
able,” or, possibly, to change its meaning to “if public quarters for 
his dependents are not available.” There is nothing in the language 
of the act to support the view that a greater and different allow- 
ance, or one accruing under different conditions, is bestowed on offi- 
cers of the Reserve; in terms it gives “the allowances prescribed for 
officers and warrant officers of the Regular services under sections 5, 
6, and 11,” and so far as section 6 is concerned the rental allowance 
accrues only “if public quarters are not available.” 

It may be said, however, that this view of the law results in its 
being a mere repetition of what was already given to officers of the 
Reserves by section 14 of the act of June 10, 1922, and that such 
a construction imputes to Congress the enactment of useless and 
meaningless legislation. Such a conclusion is, of course, to be 
avoided if any other reasonable interpretation is possible; but when 
all of the statutes in pari materia are examined and the ordinary 
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and proper rules of statutory construction lead to the conclusion that 
two provisions of law cover the same ground, the legislative intent 
thus ascertained must be given effect even though the later of the 
provisions may appear to have no office to perform. In construing 
an ambiguous statute reference may be made to proceedings before 
a committee of Congress having the matter in charge, to ascertain 
the object and purpose of the statute, Platt v. U. P. R. R. Co., 99 
U. S., 48; Standard Oil Co. v. United States, 221 U. S., 1; McLean 
v. United States, 226 U. S., 374; but not to interpret its meaning. 
Omaha & C. B. Street R. Co. v. Interstate Commerce Commission, 
230 U.S., 324. By a reference to the hearings on H. R. 14077, which 
became the act of March 4, 1923, it appears that the section here in 
question was drafted by the War Department and that the repre- 
sentative of the War Department made the following explanation 
of the bill: 


The comptroller, in a decision, has held that they are not entitled to these 
rental allowances. But at the time the pay act was framed it was desired by 
the National Guard, which was concurred in and approved by the War Depart- 
ment, as well by the committee of Regular officers and National Guard offi- 
cers, that they should receive the same pay and allowances as officers of the 
Regular Army. Based on that assumption and understanding, at the camps 
held immediately following July 1, last year, most all National Guard officers 
received the rental allowance, and also the officers at several of the service 
schools. But the comptroller has since held that that was an illegal payment. 
The desire is to put the National Guard and Reserve officers on the same basis 
as the officers of the Regular Army in connection with these allowances. 


Further, it was stated by the Chief of Finance, page 7: 


As a matter of fact, Mr. Chairman, this proviso, if it is approved by the 
committee and written into the law, is going to benefit the National Guard 
officers very little, except theoretically putting them on the same status as the 
Regular Army officers. Subsequent decisions of the comptroller have practi- 
cally deprived the Regular Army officer of this rental allowance under or- 
dinary conditions, and this law placing the National Guard officer on the same 
status as the Regular Army officer would also deprive the National Guard 
officer of it. But it would be basically sound so that if in the future we come 
to you and get legislation, this basic principle written here would make it 
apply to the National Guard officers. 

* + + * o » : 

Mr. McKenzie. You are now Chief of Finance in the War Department? 

General WALKER. Yes, sir. 

Mr. McKenzig. And as an officer in the Regular Establishment of long serv- 
ice, you state to this committee that in your judgment this is merely an act 
of justice to the National Guard which you desire to be granted them? 

General WALKER. Yes, without any reservation whatsoever. 


The purpose and object of the proposed legislation was repre- 
sented to be to secure to the classes named therein the same rights as 
officers of the Regular Establishment. The construction of the law 
herein made secures that result; the enactment was urged under the 
view that it was necessary to secure the rights given by the act of 
June 10, 1922; the law having been enacted for that purpose it can 
not be construed to give greater rights, whether or not there existed 
the conditions it was thought it was needed to meet. 


-~ 
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On review the settlement disallowing the claim is sustained. De- 
cision of March 23, 1923, 2 Comp. Gen., 594, and other decisions to 
the extent they are in conflict with this holding, are modified to 
accord herewith, but payments made thereunder and in accordance 
therewith prior to this date will be passed for credit in disbursing 
officers’ accounts. 


VOLUNTARY SERVICES. 


The voluntary advance of funds by a private party to a detective to cover ex- 
penses for services rendered at the party’s solicitation in apprehending a 
robber of a United States post office can not be made the basis of a legal 
claim against the United States, as the employment of private detectives 
by any branch of the Government is expressly prohibited by law. 

Claims for services voluntarily rendered or expenses voluntarily incurred for 
the United States, in the absence of a specific appropriation providing for 
their payment, are, for administrative consideration by the executive de- 
partment concerned, for submission to Congress. 


Decision by Comptroller General McCarl, March 22, 1924: 

The Dry Branch Coal Co., Malden, W. Va., has requested review 
of settlement No. 07812, this office, dated January 10, 1924, wherein 
was disallowed its claim for reimbursement of $64.96 paid to Howard 
C. Smith, detective agent, in the apprehension and prosecution of 
Rufus Blankenship, charged with robbery of the Dry Branch post 
office, on August 5, 1920. 

The records show that at the time this robbery was committed, 3 
or 4 o’clock in the morning, the principal officer of the Dry Branch 
Coal Co. was called by telephone by the superintendent of the mine 
and told that two men had broken into the post office, and that one 
had been shot in the leg and the other had fled up the creek. The 
superintendent asked for help in the apprehension of the man, who 
turned out to be Blankenship. 

The claimant’s principal officer states that at the time the robbery 
occurred he could not get in communication with the post office 
authorities. Consequently, he called Howard C. Smith, general man- 
ager of the Howard C. Smith Detective Bureau, on the phone, and 
together they drove the claimant’s car some twenty-odd miles and 
succeeded in locating and arresting Blankenship as he and an ac- 
complice were about to leave by train. 

As a result of the action on the part of claimant and the service 
rendered by the detective engaged by claimant, Blankenship was 
held on $2,000 bond, which was later forfeited, the Government 
collecting the amount of the bond. 

The claim was disapproved by the Department of Justice and 
disallowed by this office for the reason that the employment of pri- 
vate detectives by any department of the Government is specifically 
prohibited by the act of August 5, 1892, 27 Stat., 368. 
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It appears that the said Howard C. Smith was paid by the Gov- 
ernment $11 as witness fees and mileage in this case. 

Claims based solely on moral obligations can not be allowed and 
paid in the absence of specific appropriation therefor. See 9 Comp. 
Dec., 663. And the voluntary advance of funds to pay for a service 
rendered for the benefit of the Government can not form the basis 
of a legal claim against the United States. 4 Comp. Dec., 409; 24 
Comp. Dec., 155. 

The employment of the detective in this case by any branch of 
the Government was expressly prohibited by law, and no payment 
could have been made to him by the Government for services volun- 
tarily rendered or expenses voluntarily incurred; and the voluntary 
intervention of claimant in the matter can not operate to authorize 
the making indirectly of a payment that could not legally be made 
directly. Furthermore, no officer or agent of the Government had 
the power or authority to enter into a contract with claimant to 
engage and pay for the services of a detective in such a case as is 
here involved; and where there was no authority to make an express 
contract no contract can be implied. 

Notwithstanding the worthy purpose of the claimant in incur- 
ring this indebtedness, and the equities involved, there is no authority 
of law for the allowance of the claim presented and no funds avail- 
able for its payment, It is a matter for the attention of the execu- 
tive department concerned, of having the matter submitted to Con- 
gress for its consideration. 

Upon review no difference is found and the settlement is sustained. 


STORAGE CHARGES ON VEHICLES SEIZED UNDER THE PROHI- 
BITION ENFORCEMENT ACT. 


The conditions arising through taking possession of that which is seized 
under provisions of section 26, act of October 28, 1919, 41 Stat., 315, in 
the enforcement of prohibition laws call for a procedure that will not 
place an expense upon the United States, particularly where the seizure 
is of inferior value. The question is one of how possession of the 
Government shall be maintained, and is not necessarily one requiring 
the expense of storage to maintain such possession.. For suggestions as to 
procedure see decision. 

The appropriation enforcement of prohibition available for reasonable and 
customary charges for storage under the circumstances outlined in the 
decision. 


Comptroller General McCarl to the Secretary of the Treasury, March 25, 
1924: 

There has been received your letter of January 23, 1924, con- 
cerning the uses of the appropriation for enforcement of prohibition 
laws to make payment for storage charges on vehicles seized on 
account of illegal transportation of liquor. 











wwe ewer 
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The decisions of this office have negatived the general uses of 
uppropriations to pay for storage, the primary requirement of law 
being that the expenses involved be paid from proceeds of the sale 
of seized vehicles. There appears to be no question of the correct- 
ness of the decision as to the general intendment of the law, act of 
October 28, 1919, 41 Stat., 315, which provides as follows: 


Sec. 26. When the commissioner, his assistants, inspectors, or any officer of 
the law shall discover any person in the act of transporting in violation of the 
law, intoxicating liquors in any wagon, buggy, automobile, water or air craft, 
or other vehicle, it shall be his duty to seize any and all intoxicating liquors 
found therein being transported contrary to law. Whenever intoxicating 
liquors transported or possessed illegally shall be seized by an officer he shall 
take possession of the vehicle and team or automobile, boat, air or water craft, 
or any other conveyance, and shall arrest any person in charge thereof. Such 
officer shall at once proceed against the person arrested under the provisions 
of this title in any court having competent jurisdiction; but the said vehicle 
or conveyance shall be returned to the owner upon execution by him of a good 
and valid bond, with sufficient sureties, in a sum double the value of the 
property, which said bond shall be approved by said officer and shall be condi- 
tioned to return said property to the custody of said officer on the day of trial 
to abide the judgment of the court. The court upon conviction of the person so 
arrested shall order the liquor destroyed, and unless good cause to the con- 
trary is shown by the owner, shall order a sale by public auction of the preperty 
seized, and the officer making the sale, after deducting the expenses of keeping 
the property, the fee for the seizure, and the cost of the sale, shall pay all 
liens, according to their priorities, which are established, by intervention or 
otherwise at said hearing or in other proceeding brought for said purpose, as 
being bona fide and as having been created without, the lienor having any 
notice that the carrying vehicle was being used or was to be used for illegal 
transportation of liquor, and shall pay the balance of the proceeds into the 
Treasury of the United States as miscellaneous receipts. All liens against 
property sold under the provisions of this section shall be transferred from 
the property to the proceeds of the sale of the property. If, however, no one 
shall be found claiming the team, vehicle, water or air craft, or automobile, 
the taking of the same, with a description thereof, shall be advertised in some 
newspaper published in the city or county where taken or if there be no news- 
paper published in such city or county in a newspaper having circulation in 
the county, once a week for two weeks and by handbills posted in three public 
places near the place of seizure, and if no claimant shall appear within ten 
days after the last publication of the advertisement, the property shall be sold 
and the proceeds after deducting the expenses and costs shall be paid inte the 
Treasury of the United States as miscellaneous receipts. 


The enactment presents three possible conditions with respect to 
the seizure of a vehicle: 


1. The delivery of the vehicle to the owner upon execution of a bond; 
2. No one found claiming an immediate sale of the vehicle after advertising; 
3. Owner appearing but refusing to give bond. — 


The first two conditions present no difficulty inasmuch as no ex- 
pense may be incurred by the United States, excepting possibly the 
second condition which would be payable only from the proceeds 
of the sale. 

It is understood that some of the courts have taken the position 
that a sale of a vehicle under the third condition is not authorized 
until after conviction, and it is this third condition that appears to 
present the greatest difficulty; particularly where the vehicle seized 


is in such an inferior condition as to make its value negligible and 
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the fact doubtful that the proceeds upon eventual sale after convie 
tion of the individual will be sufficient to cover expenses of the 
Government, including storage of the vehicle pending disposition of 
the case involving the individual. It necessarily follows, also, under 
the present procedure, if the final outcome is acquittal instead of 
conviction and the vehicle has been in storage in the meantime, that 
the question of payment of such an expense becomes a vital one for 
the Government. 

There appears no appropriation clearly for the expense of storage 
of the vehicles taken possession of in the manner that has main- 
tained and the matter is one of a practical procedure. It occurs to 
me the question of seizure of an inferior vehicle, the owner refusing 
to give bond and thus placing the method of maintaining possession 
of the vehicle by the Government in question, is one that addresses 
itself to the legal representative of the Government in the proceed- 
ings; to promptly lay the situation before the court, show the condi- 
tion of apparent negligible value of the vehicle and request the 
authority of the court to place the vehicle into possession of the 
owner for and on behalf of the Government. The court making a 
proper order for its eventual delivery back to the Government, it 
would appear that such an order would be binding upon the in- 
dividual so that a failure to comply therewith might involve a con- 
tempt of the court’s order. It would seem also a possible procedure 
for the Government to have the owner make a stipulation in the 
nature of a bond without any other sureties similar to accepting 
one’s own recognizance; although here of course there is the possi- 
bility of the individual refusing to sign such a stipulation. 

The whole question appears to me to resolve itself into one of how 
the possession of the Government shall be maintained. This in the 
past seems to have been by taking actual possession and placing the 
vehicle in custody other than that of the owner when no bond is 
given and incurring the expense of storage on Government account. 
This course is not necessarily required by the statute and the sug- 
gestions above are made for the consideration of the proper legal 
authorities. 

I believe there is no justification for the Government officials im- 
posing such great expense on the United States as appears in many 
cases. The law makes no provision for storing vehicles at the ex- 
pense of the United States and no appropriation has been specifically 
made for such expense of storage. Only such possession can be 
maintained in general as will place no expense upon the United 
States. There is conceivable, however, the exceptional case arising 
under the third condition mentioned where it would be necessary 
for the agents of the United States to retain active possession of a 
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vehicle pending the outcome of the proceedings against the individual 
involved, and such necessity existing it would be permissible to de- 
fray the essential expense for storage from the appropriation. 

For existing obligations the payment of reasonable and customary 
storage charges will not be objected to under the appropriation “ En- 
forcing Prohibition ” where storage expense has been necessarily in- 
curred and there are no proceeds of sale of the vehicle or to the ex- 
tent such proceeds are insufficient where sale has been made. 

It is hoped that what has been herein stated will be sufficiently 
helpful that by July 1 next, the Treasury Department will have 
brought the matter upon a more proper basis than has maintained. 


SALES, SURPLUS SUPPLIES—REFUNDS. 


Where the conditions of a public auction sale are that the purchaser shall de- 
posit in cash, or by certified check, 20 per cent of the purchase price at 
time of sale and the balance to be paid within 10 days thereafter, the 
deposit to be forfeited as liquidated damages in event of default, a pur- 
chaser is not entitled to a refund of the original deposit after he has de- 
faulted. 

The acceptance by the United States of its bonds as a deposit to secure sup- 
plies sold at publie auction, does not obligate the United States to accept 
the said bonds at their par value plus accrued interest, but only obligates 
it to an amount as determined by the. market value of the bonds plus 
their accrued interest. 


Comptroller General MeCarl to Capt. J. A. Marmon, United States Army, 
March 26, 1924: 

There has been received, by reference, your request dated March 
3, 1924, for decision whether you are authorized to refund from pro- 
ceeds of sale held in your special deposit account $6,746.11 to A. M. 
Ellis as the difference between the deposit made to secure removal 
and payment for goods purchased at an auction sale held November 
93, 1922, at the general intermediate depot, Chicago, Tll., and the 
loss sustained by the Unixed States through the failure of the pur- 
chaser to remove and pay for the goods. The doubt in the matter 
appears to have arisen through insistence of the defaulting pur- 
chaser that he would accept $6,746.11 as payment on account only 
and would reserve the right to sue the United States for return of 
the balance of the deposit and payment made. 

The catalogue of surplus property to be sold at an auction sale 
to be held November 23, 1922, informed prospective bidders, in bold- 
faced type immediately preceding the enumeration of the items, that 
while samples of the property were believed to be representative, 
prospective purchasers should make an inspection of the property 
at its place of storage prior to the sale; that all goods would be 
sold “as is” and “where is”; that no claims except for shortage 
in delivery would be entertained should the goods fail to come up 
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to the expectations of the purchaser in any particular whatsoever ; 
and that: 

Twenty per cent of the bid must be paid in cash or certified check at the 
time and place of sale; balance within ten days from date of sale, in cash, 
certified check, or letter of credit, otherwise the Government reserves the 
right to forfeit the deposit as liquidated damages and the bidder shall lose 
all right or interest in the property. Where the total accepted bid of any 
one purchaser at a sale amounts to $250 or less, the full amount must be 
paid at the time and place of sale. Letters of credit will not be accepted 
unless they are issued by banks which are members of the Federal Reserve 
System. The letter of credit must be in a form approved by the central sur- 
plus property control officer against which an irrevocable draft may be drawn 
at once payable in 90 days from date of sale. Forms of acceptable letters of 
credjt may be obtained at the office of the quartermaster supply officer, Chi- 
cago, Til. 

s « * 7 . 7” 


No delivery will be permitted until goods are paid for in full. Provided 
goods are paid for in full within ten days as required, the Government will 
permit the goods to remain in Government storage for thirty days from date 
of sale free of charge at the risk of the purchaser. After this thirty days, 
the Government will charge storage at the local commercial rates or will place 
goods in commercial storage at the risk and expense of the purchaser, at the 
option of the Government. The sale of each lot or part of each lot will be 
made as a whole and shipments will not be made of fractional parts thereof. 
In other words, the Government will not act as a distributor for the purchaser, 

The shipping officer is acting as agent for the purchaser and will not be 
responsible for demurrage, freight, or storage charges. Letter to this effect 
will be required before shipments are made. Same will be mailed from this 
office with letters of acceptance and should be signed and returned. 

A. M. Ellis purchased certain lots of stockings for $81,091.61 and 
Jots of cocoa, preserves, and leggings for $7,016.23, or for a total of 
$88,107.84. Instead of offering for deposit 20 per cent of said amount, 
or $17,621.57, in cash or certified check as required by the terms of the 
sale, he offered for deposit Liberty bonds and Treasury certificates 
of the par value of $12,000. 

Two days after the sale and on November 25, 1922, Mr. Ellis 
called at the Chicago Intermediate Depot where the goods were 
stored and inquired of the authorities in charge as to the approxi- 
mate date when the goods would be ready for delivery and was in- 
formed as to the necessary steps preliminary to making such de- 
livery. He called again on November 27, 1922, and informed the 
depot authorities that he would deliver on or about December 4, 1922, 
the necessary letters of credit to cover the purchase price of the 
goods and was then informed that the goods he had purchased would 
be segregated on the floor of the warehouse for his checking on 
Monday, December 4, 1922. He was telegraphed December 1, 1922, 
that the stockings purchased would be ready for his checking on 
Saturday, Deeember 2, 1922. Mr. Ellis took no action toward either 
paying for or removing the goods and on December 16, and again on 
December 18, 1922, he was notified by letter that all material pur- 
chased by him at the sale on November 23, 1922, was ready to be 
shipped and requested to forward a certified check for the purchase 
price, together with shipping instructions. 
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Instead of complying with the requests and the contract of sale 
requiring payment “ within 10 days from date of sale,’ Mr. Ellis 
on December 29, 1922, tendered a letter of credit for $7,991.23 and 
requested delivery of leggins, preserves, and cocoa purchased at the 
sale for $7,016.23. Such tender was not in accordance with the terms 
of the sale which required payment in full within 10 days and the 
officers in charge of the depot referred the matter to the director of 
sales, who, no doubt, as a measure of assistance to the purchaser, 
authorized acceptance of the part payment and delivery of the goods 
requested. This required time, and on January 26, 1923, Mr. Ellis 
was informed of approval of his request. He did not reply to this 
communication until February 23, 1923, when he refused to accept 
delivery of the goods and requested return of the letter of credit on 
the ground that there had been unreasonable delay in shipping the 
goods. Although contending that he was not the owner of the leg- 
gins, preserves, and cocoa, for which the full purchase price had béen 
paid, Mr. Ellis under protest has paid from time to time storage 
charges thereon. 

Efforts to secure payment for and removal of the balance of the 
goods having been without results, the purchaser was notified on 
April 14, 1923, that if he did not comply with the terms of the sale, 
the goods would be resold for his account at an auction to be held 


May 17, 1923, being furnished with a marked copy of the catalogue 
listing the stockings. The stockings were resold at said sale for 
$70,483.79, or at a loss to the United States to which must be added 
accrued interest and unpaid storage charges. 

It is now proposed to cancel so much of the sale as related to 


leggins, preserves, and cocoa, and to refund $6,746.11 computed as 
follows: 


Debit. 
Stockings sold to Mr. Ellis, November 23, 1922 $81, 091. 61 
Lots 185, 191, 359 (cocoa, leggings & preserves) sold 

Ps cn ah sh ole cic sercnsenies slater eneneeine 7, 016. 23 
Par value of Liberty bonds & Treasury note de- 
posited 11/23/22 
Credit value of 3 lots goods cancelled (J. A. G. opinion) 
Draft paid on L/C #1744, March 3, 1923 
Draft paid on L/C #1746, March 3, 1923______ 
Check recd. from Mr. Elis, deposited, January 26, 1923 
Auctioneer fee for reselling stockings, May 17, 1923___ 
Storage charges on stockings, only, 12/23/22-5/17/23, 
(4 mo, 24 days) 1,540 sq. ft. @ $0.075 sq: ft 
Interest on $80,116.61 @ 6% from 12/2/22-5/17/23____ 
Storage charges paid by Mr. Ellis, on 8 lots up to 


57. 63 

Storage charges paid by Mr. Ellis, on 3 lots from 
7/1/23-9/30/28 33. 56 
Excess realized on sale of security, November 15, 1923 585. 94 
Amount realized on resale of stockings, May 17, 1923 _- 70, 483. 79 


91,422.27 98, 168.38 
Credit to Mr. Ellis to balance account...—_....____ — 6,746.11 


98,168.38 98, 168.38 
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There is no authority of law for cancelling the sale nor any part 
thereof. The goods were sold “as is” and “ where is” without any 
warranty or guaranty whatsoever, and with the requirement that the 
purchaser pay for the goods within 10 days from the date of the sale 
and remove them within thirty days from the date of the sale or pay 
commercial rates of storage. The United States was ready and will- 
mg to deliver the goods even prior to the expiration of the 10-day 
period, and there was no legal obligation to deliver any part there- 
of until the whole had been paid for. See Hansborough v. Peck, 
5 Wall., 497, where the United States Supreme Court stated that: 


* * * No rule in respect to the contract is better settled than this: That 
the party who has advanced money, or done an act in part performance of the 
agreement, and then stops short and refuses to proceed to its ultimate con- 
clusion, the other party being ready and willing to proceed and fulfill all his 
stipulations according to the contract, will not be permitted to recover back 
what has thus been advanced or done. 


The same doctrine has been repeatedly applied by the courts of 
Tilinois, the State in which this case arose. 

The purchaser did not deposit 20 per cent of the total price of 
the material, but deposited bonds and Treasury certificates in the 
par value of $12,000. There is no legal obligation on the United 
States to accept these bonds at par with accrued interest. In con- 
senting to accept the bonds as security, the United States was not 
engaged in retirement of the public debt and they should be accepted 
as of the date of the resale at the market price with accrued interest, 
and the purchaser should be charged with interest on the whole of 
the purchase price from December 2, 1922, date payment should have 
been made, to December 29, 1922, date of payment of $7,991.23, and 
with interest on the balance to the date of the resale. He should 
also be charged with storage at commercial rates of the entire pur- 
chase from December 22, 1922, to May 17, 1923, and with any ex- 
penses of the resale and delivery of the leggins, preserves, and cocoa. 
If the indebtedness is not paid after demand, said material should 
be resold and so much of the proceeds as may be necessary used to 
liquidate the indebtedness. 

Payment of the voucher, herewith returned, is unauthorized. 


VETERANS’ BUREAU — DISABILITY COMPENSATION — MEDICAL 
TREATMENT—ACTIVE SERVICE FOR TRAINING IN THE NAVAL 
RESERVE FORCE. 


Active service for training in the Naval Reserve Force is not included within 
the terms “ active military or naval service of the United States,” within 
the meaning of section 300 of the war risk insurance act as amended by 
the act of March 4, 1923, 42 Stat., 1522, and no right to disability com- 
pensation or medical treatment attaches by reason of such active service 
for training. 

The completion of a period of active service for training in the Naval Reserve 
Foree, or a final discharge from the Naval Reserve Force while on in- 
active duty, is not a separation from the “ active military or naval service 
of the United States,” within three years from which an examination must 
be made to create a presumption of the service origin of a disease, 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 27, 1924: 


I have your letter of February 19, 1924, partly as follows: 


There are now before this bureau for adjudication two cases which involve 
the rights of members of the United Stutes Naval Reserve Force; and in view 
of your previous rulings with respect to such persons, it was thought advisable 
to submit them to you for decision. 

. * * * * - a 


The first case desired to present is that of Edmund Gabryelewicz, He en- 
listed in the United States Naval Reserve Force March 14, 1918. He was 
called to active duty during the World War and served until December 18, 
1918, when he was released to inactive duty. He was recalled for training 
July 31, 1920, and was released to inactive duty August 14, 1920. He was 
honorably discharged from the United States Naval Service September 30, 1921. 
Examination reports at this time show that the claimant is suffering with 
active tuberculosis. It is clear that he was not discharged from the Naval 
Reserve Force until September 30, 1921, and that he has an active tubercular 
disease of 10% degree or more as indicated by a proper medical examination 
within three years of that date. It is also clear from the evidence in the file 
that this degree of disability is shown to exist within three years of August 
14, 1920. Such disability, however, is not shown to have existed within three 
years of December 18, 1918. 

+ * * * aa * @ 


It is requested that a decision be rendered as to the proper date to be used 
in computing the three-year period provided for by section 300. 

The second case is that of John Middleton Hammond. This man enlisted 
April 17, 1911; was discharged June 20, 1915; reenlisted October 6, 1915; 
was discharged July 21, 1919; reenlisted July 22, 1919; discharged August 13, 
1923; enrolled in class 6, U. S. N. R. F., September 5, 1923, at Indianapolis, 
Indiana, as engineman, first class; ordered to active duty September 16, 1923; 
placed on inactive duty September 30, 1923. It appears that he was injured 
while on active duty between the period September 16 and September 30, 1923. 

* * + * * * & 

It is requested that a decision be rendered as to whether this man is entitled 
to receive medical treatment or hospital care under the above-quoted provision 
of the war risk insurance act, in view of the fact that he has not been dis- 
charged from the naval service but is still a member of the United States 
Naval Reserve Force on inactive duty. 


The applicable portion of section 300 of the war risk insurance act 
as amended by the act of March 4, 1923, 42 Stat., 1522, is as follows: 


* * * Provided, That an ex-service man who is shown to have a neuropsy- 
chiatric disease or an active tuberculous disease developing a 10 per centum de- 
gree of disability or more in aceordance with the provisions of subdivision (2) 
of section 302 of the War Risk Insurance Act, as amended, and such showing 
was also made upon examination by a medical officer of the Veterans’ Bureau 
or by a legally qualified physician made within three years after separation 
from the active military or naval service of the United States, shall be consid- 
ered to have acquired his disability in such service or to have suffered an 
aggravation of a preexisting neuropsychiatric disease or tuberculosis, in such 
service, but nothing in this proviso shall be construed to prevent a claimant 
from receiving the benefits of compensation and medical care and treatment 
for a disability due to these diseases of more than 10 per centum degree (in 
accordance with the provisions of subdivision (2), section 302, of the War 
Risk Insurance Act as amended) at a date more than three years after separa- 
tion from such service if the facts of the case substantiate his claim. 


The phrase “ active military or naval service of the United States ” 
refers to the service which constitutes the basis for the payment of 
disability compensation to the classes of persons specified in the first 
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part of section 300, “ when employed in the active service under the 
War Department or Navy Department.” With respect to the Naval 
Reserve Force, this contemplates service performed when the reserve 
organizations, or members thereof, are engaged in actual naval 
service as distinguished from service for training purposes only. 

The Naval Reserve Force was established for the purpose of creat- 
ing a reserve of experienced men for service with the Navy in time of 
war or national emergency. The laws applicable thereto require du- 
ties of the members of certain classes, including active service for at 
least two months during each term of enrollment in periods of not 
less than 15 days each. Act of July 1, 1918, 40 Stat., 710. Such 
active service is for training and to maintain efficiency in the re- 
serve at the time when the reserve organization is not attached to 
the Navy in time of war or national emergency, to keep the men in 
proper condition for such contingency, and may not be considered 
as “active military naval service of the United States” within the 
meaning of section 300 of the war risk insurance act. 

Accordingly a completion of such period of active service for train- 
ing in the Naval Reserve Force or a final discharge from the reserve 
while on inactive duty, in not a separation from the active military or 
naval service of the United States controlling the period of three years 
from which an examination must be made to create a presumption of 
the service origin of active tuberculosis. In the case of Edmund 
Gabryelewicz, therefore, December 18, 1918, is the controlling date 
under section 300 of the war risk insurance act. 

The case of John Middleton Hammond is very similar in principle 
to that announced in decision of October 25, 1923, 3 Comp. Gen., 250, 
holding that the Veterans’ Bureau had no authority to furnish a 
member of the Officers’ Reserve Corps of the Army with a medical 
appliance necessitated by injury sustained during attendance at a 
camp of instruction. See in this connection, section 6 of the act of 
March 4, 1923, 42 Stat., 1508, relative to certain reserve forces of the 
Army. 

No rights to medical treatment under the war risk insurance act 
attach by reason of active service for training in the Naval Reserve 
Force. In this case there are two reasons, first, because such service 
is not that contemplated under section 300 of the war risk insurance 
act, as indicated above, to entitle to disability compensation or to 
medical treatment, and second, even if it could be so considered, the 
entrance into such service was subsequent to February 9, 1922, which 
is the last date on which an entrance into the service gives the rights 
to benefits of compensation and medical treatment under the war 
risk insurance act. See acts of August 9, 1921, 42 Stat., 155, and Sep- 
tember 22, 1922, 42 Stat., 1038, 
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Accordingly John Middleton Hammond is not entitled to medical 
treatment under the war risk insurance act. 


WAR RISK COMPENSATION AND INSURANCE—CONCEALMENT OF 
FACTS UPON ENLISTMENT. 


The fraudulent concealment upon enlistment in the Army of the existence of 
dependents does not render the enlistment void or voidable, although dis- 
charged because of the fraudulent concealment, as the service rendered was 
lawful within the meaning of the war risk insurance act and entitles the 
enlisted man to the benefits of disability compensation and insurance. 

The discharge of an enlisted man from the Army for fraudulent concealment 
of the fact that he was a minor voids the contract of enlistment ab initio, 
there having been fraud in its inception. The service rendered, being un- 
lawful, does not entitle the minor to the benefits of disability compensation 
or insurance under the war risk insurance act. 

The enlistment in the Army of a man who has been convicted of a felony is 
prohibited by law. Service rendered under such an enlistment, from which 
a discharge was given for fraudulent concealment of the fact that the 
person enlisting was a felon, gives no right to the benefits of disability 
compensation or insurance under the war risk insurance act. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 28, 1924: 


I have your letter of February 21, 1924, as follows: 


On January 18, 1924, you rendered a decision in the case of Zeb Pennington, 
C—409,471, with reference to the effect on ‘compensation and insurance of a 
discharge because of the fraudulent concealment of facts which, if disclosed, 
would have precluded the claimant’s acceptance for military service. The 
questions presented in that case were whether the Government insurance, issued 
in the enlistment from which the claimant was discharged because of the fraud- 
ulent concealment of a disability, was valid, and whether the character of the 
fact concealed affected the answer. 

While you ruled on the first question presented, you stated that the question 
concerning the effect of the difference in the state of facts concealed was too 
indefinite without more data to form a basis for an authoritative decision. 
In order that this question may be entirely clarified I am submitting to you 
three specific cases, with the request that decisions be rendered therein. 

1. “A” enlists in the Army and states at the time of enlistment that he has 
no dependents. After serving several months he is discharged by reason of 
the fraudulent concealment of the fact that he has dependents. During his 
enlistment he received an injury for which he is entitled to compensation, pro- 
vided his discharge by reason of the fraudulent concealment of dependents does 
not bar him. Within the time limit prescribed by the act the insured made an 
application for war risk insurance upon which premiums were paid to date of 
discharge. 

2. “B” enlists in the Army and conceals the fact that he is a minor. He 
is wounded in action in line of duty while serving in the A. E. F. He is re- 
turned to this country as an invalid, when it is discovered that he is a minor. 
He is discharged by reason of the fraudulent concealment of his minority. 
His disability which he received in the service is compensable, provided he is 
not barred from receiving compensation by the character of his discharge. 
Within the time limit prescribed by the act the insured made an application for 
war risk insurance upon which premiums were paid to date of discharge. 

3. “°C” enlists in the Army and serves honorably overseas, where he ts 
wounded. He is returned to this country as an invalid, when it is discovered 
that he committed, prior to entering the service, the crime of burglary. He ts 
discharged froin the Army by reason of his fraudulent concealment of the fact 
that he is an escaped criminal. He is entitled to compensation for his dis- 
ability, service incurred, provided he is not barred by reason of his discharge. 
Within the time limit prescribed by the act the Insured made an application 
for war risk insurance upon which premiums were paid to date of discharge. 
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It is requested that you render a decision in each of these cases as to 
whether compensation is payable for the injuries sustained in the service during 
the enlistment from which the claimant was discharged by reason of the 
fraudulent concealment of the facts set out. Also, Is the insurance granted 
during such enlistment valid insurance? 


Section 29 of the war risk insurance act, as amended by section 
1 of the act of March 4, 1923, 42 Stat., 1521, and section 308, as 
amended by section 6 of the act of March 4, 1923, 42 Stat., 1525, 
specify certain classes of discharges or separations from the military 
or naval forces that bar all rights to receive benefits of disability 
compensation or insurance under the war risk insurance act. The 
decision of October 22, 1923, 3 Comp. Gen., 238, as modified by 
decision of February 2, 1924, 3 Comp Gen., 465, dealt with these 
statutory provisions in so far as they related to desertion. Decision 
of December 27, 1923, 3 Comp. Gen., 398, and decision of January 
18, 1924, 3 Comp. Gen., 431, dealt with fraudulent concealment of 
disability upon entrance into the service, not under the cited statutes, 
but based on the general principle of law that fraud is a bar to any 
statutory right. In those cases the fact fraudulently concealed upon 
entrance into the service went to the very essence of the right or 
benefit bestowed by the statute, and for that reason was held to bar 
such statutory rights. 

In the present cases, assuming that there were no court-martial 
proceedings involved, the facts fraudulently concealed are for con- 
sideration in determining whether “service” has been rendered 
within the meaning of the war risk insurance act. 

Both section 300, 40 Stat., 405, and section 400, 40 Stat., 409, of 
the war risk insurance act provide that compensation and insurance 
benefits, respectively, are conferred upon the classes of persons 
there enumerated “ when employed in active service under the War 
Department or Navy Department.” The “service” contemplated 
is lawful service. Any service which is void in its inception is un- 
lawful and any service which is voidable on the part of the Govern- 
ment, and the Government before termination of the enlistment 
takes action to avoid the contract of service, such as a discharge be- 
cause of fraud in the inception, is unlawful ab initio. 1 Comp. Gen., 
511; id. 668, and cases therein cited. See also 3 Comp. Gen., 61, rela- 
tive to cases in which the fraud is not discovered by the Government 
until after discharge. 

As the cases you submit are Army cases, the statutes and decisions 
relative thereto are for consideration. 

Section 1116, Revised Statutes, provides as follows: 


Recruits enlisting in the Army must be effective and able-bodied men, and 
between the ages of sixteen and thirty-five years, at the time of their enlist- 
ment. This limitation as to age shall not apply to soldiers reenlisting. 
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Section 4 of the act of March 2, 1899, 30 Stat., 978, provides: 


* * * That the limits of age for original enlistments in the Army shall be 
eighteen and thirty-five years. 


Section 37, act of June 3, 1916, 39 Stat., 186, superseding section 


1117, Revised Statutes, provides as follows: 


* * * Provided further, That no person under the age of eighteen years 


shall be enlisted or mustered into the military service of the United States 
without the written consent of his parents or guardians, provided that such 


minor has such parents or guardians entitled to his custody and control; 
” * * 


Section 1118, Revised Statutes, as amended by the act of February 
27, 1877, 19 Stat., 242, provides as follows: 


No minor under the age of sixteen years, no insane or intoxicated person, 
no deserter from the military service of the United States, and no person who 
has been convicted of a felony shall be enlisted or mustered into the military 
service, 


Whether enlistments of minors of the age of discretion under 
sixteen years of age are absolutely void or voidable appears to be 
a mooted question. Enlistments by minors sixteen years or over 
without the consent of their parents when required by statute are 
not void but voidable by the Government. Jn re Hearn, 32 Fed. 
Rep., 141; Jn re Lawler, 40 Fed. Rep., 233; Hoskins v. Pell, 239 
Fed. Rep., 279; Ea parte Dostal, 243 Fed.,Rep., 664; Lx parte 
Ruse, 246 Fed. Rep., 172; Ex parte Beaver, 271 Fed Rep., 493. The 
last-cited case discusses the various statutes placing limitations as to 
age upon enlistments in the Army. 

In the cited case, 1 Comp. Gen., 511, 512, it was stated as follows: 


It has been held uniformly in the case of a soldier who on entry into the 
service fraudulently concealed or misrepresented a material fact disqualifying 
him for enlistment, and who is discharged upon discovery by the Government 
of the fraud; that his discharge constitutes an avoidance of the contract of 
enlistment; and the man is not entitled to pay or allowances for any period 
served under the fraudulent enlistment; he is, however, permitted to retain 
the pay paid him concurrently while serving. 4 Comp. Dec., 151; 5 id., 543; 
8 id., 679 12 id., 326 and 633; 17 id., 122; 22 id., 538. And it has been said, 
8 Comp. Dec., 655, 657— 

“Andrew Moonert was discharged for a cause (minority concealed at enlist- 
ment) involving fraud on his part in the enlistment. The service from which 
he was so discharged entitled to no pay, traveling allowances, or other allow- 
ances, is wholly illegal, and is not to be considered service for any purpose. 
(See Digest Second Comp. Dec., vol. 3, sections 308 and 981.)” 

This is the sound and the correct view. A contract of enlistment of this 
character is voidable, and when avoided by the Government is void @b initio. 
It must follow that the services in such an enlistment may not be counted 
either for longevity increase of pay or for retirement, as no lawful service was 
rendered. It is hardly necessary to suggest that the enlistment being voidable 
the case is otherwise if the Government upon discovery of the fraud elects to 
hold the offender to the contract of enlistment. The service is thereby vali- 
dated. In re Grimley, 137 U. S., 147; In re Morrisey, id., 157. 


Your questions are answered as follows: 

1. There is no law prohibiting the enlistment of a man with de- 
pendents. Therefore, the concealment of the fact as to dependents 
does not render the enlistment contract either void or voidable. Sec- 
tion 29 of the act of June 3, 1916, 39 Stat., 187, as amended by section 
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29 of the act of June 4, 1920, 41 Stat., 775, and the act of May 18, 
1917, 40 Stat., 81, authorizes the discharge of a man who has de- 
pendents, but as stated by the court in the case of Hx parte Dostal, 
243 Fed. Rep., 675, “ Dependency of relatives is not made a ground 
of disability to enlistment, as is the case of infancy, over age, or 
alienage.” Accordingly in case of “A” there was lawful service to 
which attached the right to the benefits of disability compensation 
and insurance under the war risk insurance act. 

2. In the case of “ B,” the enlistment was either absolutely void 
or was so rendered ab intitio by the action of the Government in dis- 
charging him for fraud in the inception. Consequently no lawful 
service was rendered within the meaning of the war risk insurance 
act and no rights to disability compensation or insurance benefits 
attached to such unlawful service. 

3. In the case of “C,” assuming that he had been convicted of the 
crime of burglary and that said crime was a felony in the jurisdiction 
in which it was committed, his enlistment was prohibited by law; 
and his discharge for the fraudulent concealment of the fact which, 
if disclosed, would have made his enlistment unlawful operated to 
render the enlistment void ab initio. Accordingly there was no law- 
ful service within the meaning of the war risk insurance act, and no 
rights to disability compensation or insurance benefits attach thereto. 


PURCHASES FROM ee ee oe OF COM- 


Purchases from contingent funds may be made on orders signed by other than 
the Secretary, the Assistant or Acting Secretaries of Commerce, provided 
the Secretary, Assistant Secretary, or Acting Secretary, directs their pro- 
curement, and states in writing identifying the purchases by short descrip- 
tive names, that their purchase is deemed necessary and proper to carry 
on the business of the department. 3 Comp. Gen., 371, amplified. 


Comptroller General McCarl to the Secretary of Commerce, March 28, 1924: 
I have your letter of February 14, 1924, reading: 


For a number of years it has been the custom in this department to submit 
to the Secretary or the Acting Secretary for approval a schedule of orders on 
dealers, with the orders attached, for purchases payable from the department's 
contingent fund. The schedule reads: 

“The articles in the following-named orders, hereto attached, involving ex- 
penditures from the appropriations named below, are hereby directed to be 
procured : 

“Contingent expenses, Department of Commerce, 1924: 

“ 24-5854. The Globe-Wernicke Co. 
“24-5849. Underwood Typewriter Co.” 

This method has been followed in the belief that the approval of the Secretary 
or Acting Secretary of the schedule of orders was a written order directing that 
the articles mentioned be procured, and that after such approval the actual 
purchase or placing of the order was more or less mechanical and could be 
signed by the Chief Clerk or the Chief of the Division of Supplies. 

Your recent decision, however, to the Department of the Interior, raises a 
doubt as to the procedure outlined being in compliance with section 3683 of the 
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Revised Statutes. Your decision is accordingly requested as to whether the 
procedure outlined is improper, and if so, whether the chief clerk has authority 
under the act of January 5, 1923 (42 Stat., 1110), to sign such orders as Acting 
Secretary. 


The decision of December 12, 1923, to the Secretary of the Interior, 
3 Comp. Gen., 371, was to the effect that the approval of a schedule 
of orders is not a proper compliance with the requirements of section 
5683, Revised Statutes, relative to purchases from a contingent fund. 
Said decision contemplates that all orders for purchases from the 
contingent fund be signed by the Secretary or an authorized Assist- 
ant Secretary or Acting Secretary. 

However, in the light of the present submission and the application 
of the decision of December 12, 1923, under the conditions which exist 
in the Department of Commerce, there is for consideration whether 
the law requires that the actual] purchase order in each individual 
case be signed by the Secretary, Assistant Secretary, or Acting Sec- 
retary. 

The current appropriation for “ Contingent Expenses, Department 
of Commerce,” 42 Stat., 1111, under which the purchases here in 
question are made, suggests the necessity for a more expeditious 
means of meeting the requirements of section 3683, Revised Statutes. 
Said appropriation lists almost every. conceivable item or class of 
items and, in addition to the amount appropriated for the Depart- 
ment proper, it is supplemented from other appropriations to the ex- 
tent of $128,750, and provides that the total sum of $218,250 thus 
made available “shall be and constitute the appropriation for con- 
tingent expenses, Department of Commerce,” etc. 

There may be said to be some doubt as to whether this whole 
#ppropriation, as thus provided and made, is, strictly speaking, a 
contingent appropriation within the intent of section 3683, Revised 
Statutes. 20 Comp. Dec., 39. That part of the appropriation pro- 
viding for “all other miscellaneous items and necessary expenses not 
included in the foregoing” is clearly contingent. And as a matter 
of practical administration it would seem to be advisable to class 
the entire appropriation as contingent within the intent of section 
3683, Revised Statutes, if the requirements of said section can be 
complied with in a practicable way. 

In view of the matters thus set out I feel constrained to amplify 
the decision of December 12, 1923, so as to authorize purchases to be 
made on orders signed by other than the head of the department, 
upon a satisfactory showing that the head of the department has 
deemed the articles “necessary and proper to carry on the business 
of the department ” and has “ by written order ” directed the articles 
“to be procured.” The written statement as to necessity and order 
to procure may be in the form of a schedule, but the form indicated 
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in your submission does not appear to be sufficient to meet the re- 
quirements of the statute. The following form is suggested : 


The articles listed below are deemed necessary and proper to carry on the 
business of the Department of Commerce and are hereby directed to be pro- 
cured by purchase and charged under the appropriation for “ Contingent Ex- 
penses, Department of Commerce, 1924.” 


The articles should be listed by descriptive name rather than by 
number or name of vendor. The schedule or list should be signed 
by the Secretary or an Assistant Secretary to whom such duty has 
been assigned or an authorized Acting indicated. 18 Comp. Dec., 
531. 


CONTRACTS, LIQUIDATED DAMAGES—WAIVER OF. 


Under a contract providing that liquidated damages “may” be deducted for 
delays in delivery, the word “may” is construed as “ shall,” and requires 
the deduction of liquidated damages which have accrued to the United 
States for delays in delivery. 

Under a contract providing for the deduction of liquidated damages for delays 

in delivery, the fact that no damage actually resulted to the United States 

as a result of the delays, is not material. 


Comptroller General McCar] to the Secretary of Agriculture, March 29, 1924: 

There has been received your request dated March 17, 1924, for 
decision whether you are required to deduct liquidated damages un- 
der a contract provision hereinafter quoted for delays of the con- 
tractor in effecting delivery when no loss, damage, or inconvenience 
resulted to the United States through such delay. 

Pursuant to the act of January 12, 1895, 28 Stat., 624, as amended 
by the act of June 26, 1906, 34 Stat., 476, the Postmaster General 
of the United States is required to contract for envelopes for use of 
the executive departments and independent establishments at Wash- 
ington and elsewhere. Without mentioning either the name of the 
contractor or the date of the particular contract, you state that sec- 
tion 7 of one of the contracts provides: 


That if the said party of the second part shall fail-to deliver, as ordered, 
any or all of the envelopes agreed to be supplied under this contract within 40 
days, if ordered for delivery in Washington, D. C., or 25 days, if ordered for 
f. o. b. delivery, unless otherwise stated in paragraph 1, page 1, according to 
the conditions and requirements of this contract, the head of the Executive 
Department, Government establishment, or office ordering such envelopes in 
making payment for same may deduct as liquidated damages a sum equal to 
one-tenth of 1 per cent of the total amount which would be payable therefor, 
at the price or prices stipulated in this contract, for each day’s delay in the 
fulfillment of the order. 


The law is well settled that if a contractor agrees without qualifi- 
cation to deliver on or before a day certain he will be held to the 
performance of his contract. It is equally well settled that if there 
is delay in delivery and the contract contains a provision for liqui- 
dated damages therefor there is no necessity for showing that actual 
damages were caused by the delay. See United States v. Bethlehem 








DECISIONS OF THE COMPTROLLER GENERAL, 697 


Steel Co., 205 U. S., 105; Wise v. United States, 249 id., 361; Foun- 
dry & Machine Co. v. United States, 44 Ct. Cls., 178; 10 Comp. Dec., 
605; 13 id., 853; 16 éd., 618; 19 éd., 278; 26 id., 424; 2 Comp. Gen., 322. 
The question presented thus resolves itself into whether under the 
contract provision in question, when there have been delays in de- 
livery, liquidated damages which accrued to the United States con- 
temporaneously with the delay may be waived. 

This question must be answered in the negative and for the rea- 
sons cogently stated by the Court of Claims in Pacific Railway Com- 
pany v. United States, 49 Ct. Cls., 327, that: “ It is unquestionably 
true * * * an official of the Government is not authorized to 
give away or remit a claim due the Government. This rule is 
grounded in a sound public policy and is not to be weakened.” It 
must be assumed that there was need for the envelopes or they would 
not have been ordered and it follows that in legal contemplation the 
Government was damaged by delay in delivery. See 27 Comp. Dec., 
723. The phrase “ may deduct ” liquidated damages has been con- 
strued by the former accounting officers of the Treasury as “ shall 
deduct ” liquidated damages, and in view of the lack of authority 
in an officer of the United States to give away or remit a claim 
due the Government, no reason is seen for questioning that con- 
struction. See 15 Comp. Dec., 359; 20 id., 670. 

Answering your question specifically, you are advised that you are 
required to deduct from payments to a contractor liquidated dam- 
ages which have accrued to the United States for delays in delivery, 
and that payment without such deduction is not authorized. 


ACCOUNTING, SET-OFF—RECEIVERSHIP. 


As the United States has the right to set-off its indebtedness against any 
amount due it, the mail transportation earnings of a carrier which has 
gone into receivership may be set off against any indebtedness of that 
carrier to the United States, whether the indebtedness was incurred prior 
to the appointment of the receiver or otherwise. 


Comptroller General McCarl to the Secretary of the Treasury, March 239, 
1924: ’ 


I have your letter of February 7, 1924, relative to decision of 
January 25, 1924, concerning the offsetting of mail transportation 
earnings of the Randolph & Cumberland Railway Co. (J. S. Crews, 
receiver) against an indebtedness of $13,744.56 of that company to 
the United States, the indebtedness in question representing an over- 
payment under section 204 of the Transportation act of 1920. 

In your letter you state: 


In this connection the Treasury desires to point out a faet which perhaps 
has not been heretofore entirely clear, namely, that the overpayment in que» 
tion wes made prior to the appointment of the present receiver of the com- 
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pany, and that the transportation earnings under consideration represent 
services rendered by the receiver, as distinguished from the company itself, 
since his appointment. Under these circumstances the Treasury is inclined 
to believe that while the “ stop order” referred to in your letter under acknowl- 
edgment is entirely proper with respect to any further remittances by the 
Government to the company it is not appropriate as against further remit- 
tances of the kind under consideration by the Government to the receiver as 
distinguished from the company. 


In the decision of January 25, 1924, it was said: 


As to the railroad here in question, nothing is submitted as to other and 
effective means of recovering the amount due. It is understood that on Novem- 
ber 3, 1923, a letter was addressed to the receiver of the road calling attention 
to the outstanding indebtedness and requesting payment, to which letter no 
reply was received; and that, on January 15, 1924, another letter was similarly 
addressed again requesting payment and advice as to what steps, if any, were 
being taken looking to the liquidation of the debt. 

Under the circumstances, without any relaxation of such proper measures 
as you contemplate taking in connection with the collection of the amount due, 
it appears necessary that a “stop order” be immediately placed against any 
further remittances by the Government being made to this road. Such an order 
has already been issued for remittances other than account of mail transporta- 
tion earnings, and this decision shall be taken as the necessary authority for 
placing a stoppage against any further remittances of mail transportation 
earnings. 


As you will note, the “stop order” against the further payment 
of mail transportation earnings to this road was placed because 
there appeared no other means of liquidating its indebtedness to the 
United States, and, in the absence of a satisfactory showing that 
there are other and effective means of liquidating the indebtedness, 
the interests of the United States appear to require that no further 
earnings be paid, whether they were prior or subsequent to the ap- 
pointment of the receiver. 

In your submission quoted, you state the application of the law 
where the creditor of the company is other than the Government. 
It is believed the right of the Government when it is the creditor, 
as in the instant case, to withhold payment of the moneys in ques- 
tion is unaffected by the appointment of the receiver. That has been 
the uniform application by the accounting officers and by this office 
and until now without question. This unquestioned application has 
been on the basis that the Government always has a priority in any 
distribution of the company’s assets, section 3466, Revised Statutes, 
and that the obligation of the company “runs with the road” as in 
the case of a grant of lands, 19 Comp. Dec., 208. 

It is believed that the decision of January 25, 1924, is correct, and 
it is adhered to. 


OSAGE INDIANS—PAYMENT TO PARENTS OR GUARDIANS OF 
MONEY DUE MINORS. 


Under the acts of June 28, 1906, 34 Stat., 544, and April 18, 1912, 37, Stat., 86, 
providing a procedure for the payment of certain funds accrued in favor 
of minor Osage Indians, the following general rules are for application: 

1. Where one parent is dead the accumulated funds shall be paid to the surviv- 
ing parent if competent. 
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2. Where both parents are dead, payment shall be made to the legal guardian 
of the minor rather than to the administrator or administrators of the 
estates of the deceased parents. 

3. Where both parents are living but divorced, in case where the separation 
occurred after the date the quarterly installment had accrued, paymreat 
should be made to both parents in the absence of a waiver or stipulation 
by one parent; and in cases where the separation occurred prior to the 
date the quarterly installment accrued, payment should be made to the 
parent having the care and custody of the minor. 


Comptroller General MeCarl to the Secretary of the Interior, March 31, 1924: 

I have your letter of February 7, 1924, requesting decision of ques- 
tions arising under statutes requiring payment of Osage Indian 
moneys to parents of minors. 

The three general questions submitted are as follows: 

1. Where one parent is dead, should the accumulated funds be paid to the 
surviving parent, or one-half to such surviving parent, and one-half to the 
administrator (or executor, in case of a will) of the deceased parent? 

2. Where both parents are deceased, can payment now be made to the legal 
guardian of the minor rather fhan to the administrator or administrators of 
the estate of the deceased parents? 

8. Where both parents are living, but divorced, should payment be made 


one-half to each parent, or can the entire amount due be paid to the parent 
who actually had the care, custody, and support of the minor? 


You have also forwarded a statement by the special disbursing 
agent in charge of the Osage Indian Agency submitting 10 specific 
cases as illustrative of the 3 general questions of which decision is 
requested. 

The act of June 28, 1906, 34 Stat., 539, providing for division of 
lands and funds of the Osage Indians in Oklahoma reserved the 
minerals in the lands selected for division or allotment for a period 
of 25 years from April 8, 1906. See section 3 of said act, 34 Stat., 
543. This period was extended by the act of March 3, 1921, 41 Stat., 
1249. Section 4 of the act of June 28, 1906, provided that the in- 
terest on trust moneys credited to the Indians and royalties received 
from the mineral leases, etc., are to be distributed to the members of 
the tribe as income payable quarterly. There is here for considera- 
tion only the interests of the minor Indians relative to which section 
4 directs payment— 


* * * to the parents until said minor arrives at the age of twenty-one 
years: Provided, That if the Commissioner of Indian Affairs becomes satisfied 
that the said interest of any minor is being misused or squandered he may 
withhold the payment of such interest: And provided further, That said in- 
terest of minors whose parents are deceased shall be paid to their legal 
guardians, as above provided. 


The amendatory act of April 18, 1912, 37 Stat., 86-7, provides in 
section 3 for general control of the property of deceased and of 
orphan minors, insane or other incompetent allottees of the Osage 
Tribe, in accordance with the laws of Oklahoma including the in- 
vestigation of the conduet of executors, administrators, guardians, 

8779°—24—_46 
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and other persons having in charge the estates of such Indians, and 
provides specifically as follows: 


* * * Provided, That no guardian shall be appointed for a minor whose 
parents are living, unless the estate of said minor is being wasted or misused 
by such parents; * * *., 


Section 4 of the act of March 3, 1921, 41 Stat., 1250, authorizes the 
Secretary of the Interior at the end of each quarter from and after 
the passage of said act— 


* * * to pay for maintenance and education to the parents or natural 


guardians or legal guardians actually having minor members under twenty-one 


years of age ed in charge $500 quarterly out of the income of said 
minors * * 


It is nnderutnod from your submission that the money here in- 
volved represents amounts which accrued under the act of April 8, 
1906, and prior to March 3, 1921, as income of minors, the quarterly 
payment of which was withheld by the Secretary of the Interior for 
reasons which the Supreme Court of the United States in its decision 
of March 19, 1923, in case of Hubert Work, Secretary of the In- 
terior, v. United States ex rel. Mosier et al., 261 U. S., 359, held to be 
insufficient. In said decision the court in construing the cited act of 
1906, stated : 


* * * Congress evidently intended to trust to the natural disposition of 
the parents to look after and care for their children out of the proceeds, and 
to allow them to treat the proceeds of the inalienable lands as a family fund 
to be administered by them until the children should reach their majority. It 
was probably anticipated that the proceeds of a minor’s land from agriculture 
only would not be large and could not greatly exceed, if indeed it would equal, 
the expense his care and support would entail on the family. 

With respect to the payment of income from United States bonds, mineral 
leases, sale of extra lands, and grazing rents, belonging to minors, Congress 
seems to have had a similar view; but it did vest in the Commissioner of In- 
dian Affairs, subject to the supervision of the Secretary of the Interior, dis- 
cretion to see that its confidence in the natural parental feeling as a motive 
for care of the minors’ interest in such income should not be abused, and 
whenever he found misuse or squandering by the parents of the income, he 
was given authority to withhold payment. 


The questions presented will be considered and decided in the light 
of the views thus expressed by the court. 

1. The provision in the act of 1906 directing payment to the par- 
ents contemplates the relationship of the parents and not the two 
individuals. The interest involved is that of the minor and the 
parents’ interest is primarily because of their relationship. Upon 
the death of one parent the statutory right to receive the minor’s 
interest does not survive to the estate of the deceased parent, but 
passes to the other parent by reason of the relationship upon which 
the statute has made the right to receive the money depend. The 
same may be said relative to the provision in the act of 1912, that no 
guardian shall be appointed for a minor whose parents are living. 
unless the estate of said minor is being wasted or misused. Consider 
ing the general spirit and purpose of the law, I think it must be 
held that the authority for appointment of a guardian arises only 
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where both parents are dead or incapacitated, or where it is shown 
that the estate is being misused or wasted. Your first question is 
answered by stating generally that the entire amount of the accu- 
mulated fund shall be paid to the surviving parent, and not one- 
half to the surviving parent and one-half to the estate of the de- 
ceased parent. 

2. The act of 1906 provides “ That said interest of minors whose 
parents are deceased shall be paid to their legal guardians.” While 
it may be said that the parents during their life may have borne 
ihe living expenses, etc., of the minors and the fund would have 
heen for the use of the family, if received, as stated by the Supreme 
Court, supra, yet there is no vested right to the amount that had 
accrued and was payable during their life, but which for some 
reason was withheld, that survived to the estates of the parents. 
The primary interest is that of the minor, and the fact that a legal 
guardian has been provided for indicates an intention that accruals 
withheld until after the death of both parents are to be paid to the 
legal guardian for the benefit of the minor and not to the adminis- 
trator or administrators of the estates of the deceased parents. Your 
second question is answered accordingly. 

With respect to the third question, decision of July 13, 1923, held 
as follows: 


I understand that all bonus accruing after the passage of this act [March 
3, 1921] has been paid in accordance with its terms, and that the accumulated 
money now in question represents quarterly accruals prior to March 3, 1921, 
so that in case of separation of the parents after that date all accumulated 
moneys have accrued to the parents while living together. The instruction 
that checks be drawn to them jointly in such case, and also in case the 
parents are still living together, is in accordance with the statute, as is also 
the instruction that where separation occurred prior to the withholding of 
the money payment shall be made to the parent having the care and custody 
of the minor. 


In the absence of any waiver or stipulation by the parent who 
has not been given the custody of the minors, the rule stated in the 
former decision is for application. That is to say, the right of 
divorced parents to share jointly in the income of the minor depends 
upon whether they were living together on the date the quarterly 
payment became due. If in making payment to divorced parents 
of a quarterly installment which accrued when they were living 
together it should be found impracticable to make the payment in 
one check payable to both parents, payment may be effected by two 
checks, one to each parent for the proportionate share of the amount 
due. The distinction between a divorced parent with respect to 
funds accrued prior to separation and deceased parents is that the 
relationship of “ parent ” required by the statute still exists although 
the marital relationship has been terminated; and if it appears that 
there was no misuse or wasting of the preceding quarterly payment 
a subsequent separation does not defeat the right to receive a part 
of the quarterly income which accrued to such separation. 
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Without setting forth the statement of faets in each of the 10 cases 
submitted, it may be stated that in cases of Irene and Teresa Ben- 
nett; Charlotte E., Margaret I., and Martha M. DeNoya; Agnes, 
Capitola, and Pauline Lyman; Louis B. Fronkier and Cleo and 
Minnie Revard, payment is authorized to the surviving parent. 

In the case of Mary Gray Pratt, where it is shown the surviving 
parent is “ restricted,” no definite holding may be made. There is 
for consideration in this case the competency of the surviving parent. 
The fact that the minor is married does not affeet the situation, the 
statute specifying the age of 21 years as the limitation of the period 
for payment to the parents or guardians. 

In the case of Mary B. and Milton J. Bockius, it appears that the 
parents were divorced in 1919, that the care and custody of the chil- 
dren were given to the father, a white man, and a stipulation was 
entered into and approved by the court expréssly providing that the 
father should “collect and use and receive the benefits from their 
lands.” The mother states in her letter as follows: 


I bought him [Milton B. Bockius] more clothes than his father did, and our 
neighbors will tell you that, so I think I should have one-half of it and he and 
she both sayd for me to have one-half if I have to go to court, I’m the Indian, 
he isn’t and he has had the use of all the money, not I, and he has never did a 
thing for either of them only spend it. I always supported the family on 
mine and everyone, even the banker, knows it. So hoping you will consider 
this case like it was your own, I remain. 


The decree would seem to have determined the fitness of the father 
to receive the amount due for the benefit of the minors. The cus- 
tody of the child is in the father and presumptively the support of 
the child is imposed on the father and support is being furnished. 
The question is not so much reimbursing for past support but in 
whom is the custody of the child requiring support to be given. 
Under the decree it would appear that payment is properly made 
to the father unless the estate of the minors is being wasted or mis- 
used by the father. 

In the case of Catherine Owens, to which you direct special atten- 
tion, the mother is dead, the father, a white man, is living, but the 
minor has always lived with her grandparents. The minor states 
that her father has never contributed to her support except trivial 
sums, while the father states that he has not wasted or misused any 
funds that have come to him fer the education and support of the 
minor. 

This is a case for determinatioa of the fitness of the father to re- 
ceive the amount due for the benefit of the minor, bearing in mind 
that the minor’s interest is for primary consideration. Payment to 
the grandparents would not be authorized unless appointed as 
guardian because the father is shown to have wasted or misused the 
estate of the minor. In view of the facts appearing in this case there 
would seem to be justification for withholding the $18,979.02 stated 
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to he due as income of the minor. Payment of the entire amount to 
the father at one time is not authorized upon the facts presented. 

In the case of Louis Del Orier, where parents are both dead, pay- 
ment should be made to the legal guardian and not to the adminis- 
trator of the mother’s estate. 

In the case of Howard Cecil and Christine Martin, the parents were 
divorced prior to the accumulation of the funds, and the mother 
given custody of the minors until her death, when the father regained 
custody, being the surviving parent. Christine Martin is under 
guardianship of B. F. Maze. Howard Cecil Martin is under the 
guardianship of his father. The act of 1912 prohibited the appoint- 
ment of a guardian, if the parents are living, unless the parent is 
incompetent or the estate of the minor is being wasted or misused. 
If the father regained the custody of both children, as you stated, 
upon the death of the mother, payment of the accrued funds of both 
children is required to be made to the father unless it can be shown 
that he has wasted or misued the funds paid to him. 


TRANSPORTATION — LAND-GRANT DEDUCTION FOR OFFICIAL 
MOUNTS OF ARMY OFFICERS. 


The authorized mounts of an officer of the Army, which are required for 
official use, though they may be owned by the officer himself, are con- 
sidered the property of the United States for transportation purposes and 
the charges for their transportation are subject to the land-grant deductions 
applicable to transportation of United States property. 


Decision by Comptroller General McCarl, March 31, 1924: 

The Southern Pacific Co. applied, per letter of March 3, 1924, for 
reconsideration of decisions of this office of February 18 and Feb- 
ruary 25, 1924, by which were sustained settlements T-72349-W, 
October 10, 1923, and T-72797-W, November 17, 1923, in making 
deductions on account of land grant from the charges claimed by 
the carrier on a commercial basis for the transportation of the 
mounts required for official use of Army officers, changing station 
from Fort Bliss, Tex., to San Francisco, Calif., per bill of lading 
WQ-A-906084, April 13, 1923, and from San Antonio, Tex., to San 
Francisco, Calif., per bill of lading WQ-A-405625, July 17, 1923. 

The request for reconsideration and allowance of the amounts 
heretofore disallowed in these cases is based upon a decision of the 
Court of Claims of November 19, 1923, in the case of the Oregon- 
Washington Railroad and Navigation Company v. The United States, 
No. 176-A, by which the court awarded judgment in favor of the 
plaintiff in the sum of $518.18, being amount deducted on account 
of land grant from bills rendered for transportation of Army officers’ 
effects, household goods, etc., on change of stution, including one 
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item for transportation on change of station of an officer’s authorized 
mounts. The court in its opinion held that— 


The property involved was in all instances the property of the individual 
and not of the United States, and it is now to be regarded as settled that such 
property is not in any sense to be regarded as property of the United States 
for transportation purposes within the provisions of the land-grant acts. 


It is evident that the court in stating that it is now to be regarded 
as settled that such property is not in any sense to be regarded as 
property of the United States for transportation purposes within 
the provisions of the land-grant acts had in mind former decisons 
relating to transportation of household effects of Army officers and 
assumed that the status with respect to ownership of the two mounts 
involved in one of the shipments then under consideration was identi- 
cal with that of the household effects. It would appear, therefore, 
that in so far as the court’s decision relates to the transportation of 
authorized mounts of Army officers it was based upon an assumption 
or finding of facts different from the facts as to ownership of the 
mounts involved in the case here under consideration. 

The present case involves two shipments—one covering the trans- 
portation of a horse from Fort Bliss, Tex., to San Francisco, Calif., 
and the other a horse from San Antonio, Tex., to San Francisco, 
Calif. In each case the horse was an authorized mount of an officer 
below the grade of major required to be mounted changing station 
under orders. While the ownership of the horse in each of these 
two cases may be said to have been in the officer, such ownership was 
qualified and subject to certain rights of the Government with ref- 
erence thereto. 

The act of May 11, 1908, 35 Stat., 108, provides: 


* * * That hereafter the United States shall furnish mounts and horse 
equipments for all officers of the Army below the grade of major required to be 
mounted, but in case any officer below the grade of major required to be 
mounted provides himself with suitable mounts at his own expense, he shall 
receive an addition to his pay of one hundred and fifty dollars per annum if he 
provides one mount, and two hundred dollars per annum if he provides two 
mounts. 


The payment thus authorized is in addition to the allowance for 
forage. shelter, medicine, etc., and is in the nature of a reimbursement 
to cover the investment made and risk assumed by the officer and is 
in fact a hiring of the horse by the Government. It is optional with 
officer below the grade of major whether he provide the mount him- 
self or use a mount provided by the Government. If he elects to 
provide the mount, it must meet certain requirements prescribed by 
the Government, and if purchased from the Government, as such 
mounts usually are, it can be sold by the officer only to the Govern- 
ment or to another officer unless it has become unsuited for further 
military use, and in that case it could not, in any event, be trans- 
ported at Government expense. Regardless of whether the Govern- 
ment buys a horse and assigns it to the officer as his mount or pays 
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the officer at the rate of $150 per annum for the use of a mount 
provided by him, the Government actually has property in the horse 
and such horse must be held to be Government property within the 
meaning of the land-grant laws. I assume that it would not seriously 
be contended that the Government would not be entitled to land- 
grant deduction on the transportation of horses hired, instead of 
purchased, by it for the use of enlisted men of the cavalry and 
artillery, and there can be no difference in principle between the 
transportation of horses thus hired and the transportation of a horse 
hired by the Government for the use of an oflicer below the grade 
of major required to be mounted. 

In accordance with the acts granting lands in aid of the construc- 
tion of certain railroads and the various laws relating to payment 
for transportation services over said roads, the Government is 
entitled to deduction from commercial charges for the transporta- 
tion of all property of the United States. This right of the United 
States is a right running with the road and is binding upon the 
company which may be operating the same. ‘The property of 
the United States within the meaning of the land-grant laws must 
relate to all property the transportation of which is required by 
the United States in connection with the operations of the Govern- 
ment. The question of legal title or ownership of the property 
is not the determining factor, but whether for transportation pur- 
poses and as between the United States and the transportation 
company the United States has such an interest in the property 
that for the time being the property is in the custody of and required 
by the United States for its own purpose. 

It is noted that the court held that the United States had no 
right to the application of the land-grant laws in connection with 
the payment of charges for the transportation of the authorized 
mounts of an officer of the Army, for the reason that such mounts 
are in the same category as the household goods of an officer as not 
property of the United States. The court has not distinguished 
between the essential characteristics of these different kinds of 
property. The accounting officers for a number of years have made 
no deduction from commercial charges on account of land grant in 
the settlement of claims for transportation of the authorized change 
of station allowance of household goods of officers of the Army. 
See decision of the Comptroller of the Treasury of June 30, 1915 
21 Comp. Dec., 890, and 50 Ct. Cls., 413. 

The accounting officers have, however, distinguished between the 
transportation of the authorized amounts and the strictly personal 
effects of officers of the Army. The transportation of the mounts 
which an officer of the Army is required to use in his official capac- 
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ity to the place where the same are to be used, whether owned by 
him or furnished by the Government, has been held to be govern- 
mental transportation, it being immaterial whether the mount is 
actually furnished by the Government in kind or by an allowance 
to the officer for providing his own mount. In either case the Gov- 
ernment pays for the mount or its use, which is required for gov- 
ernmental purposes. The household goods or other personal effects 
are not required to be provided by the officer and are not used for 
governmental purposes, except as they conduce to the comfort of the 
officer, thus to promote his efficiency, and for that reason the ex- 
pense of the transportation by the Government as authorized by law 
may be justified. 

This office considers that the action in applying land-grant deduc- 
tion in settlement of claims for charges for transportation of the 
authorized mounts of officers of the Army, which are required for 
official use, is authorized under existing law. 

Upon review of the matter the previous action in the cases above 
referred to is affirmed. 





PRACTICE—REOPENING SETTLEMENT OF FORMER AUDITOR 
AFTER ACCEPTANCE OF PAYMENT. 


The Comptroller General has jurisdiction to reopen a settlement made by a 
predecessor in office after acceptance by the claimant of the amount 
allowed, only to correct manifest mistakes arising from errors in caleu- 
lation, or when material evidence has been discovered and produced 
since the action of the predecessor was taken. 
Decision by Comptroller General McCarl, April 1, 1924: 
Lieut. Col. C. H. Errington, Finance Department, as custodian 
of the retained records of Capt. John M. Lee, Ordnance Depart- 
ment, requested January 2, 1924, review of so much of settlement 
of the Auditor for the War Department dated March 31, 1920, 
certificate No. 56401, as disallowed credit on vouchers 1296, 2256, 
and 2544, May, 1918, accounts of Captain Lee for the sum of 
$173.60 to cover liquidated damages not deducted from payments 
made under contract No. EL-76, dated January 12, 1918, to Gutman 
& Co., for delays in the delivery of leather. 

Under the terms of the contract the contractor agreed to furnish 
the United States, in accordanee with certain specifications which 
were made a part thereof, a quantity of leather sides suitable for 
strap leather, deliveries to be made f. 0. b. cars contractor’s plant 
beginning about January 18, 1918, and to continue m equal monthly 
quantities until completed, not later than April 15, 1918. In event 
of failure to make deliveries as stipulated, liquidated damages were 
to be deducted for each and every day’s delay. 
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The vouchers and the number of days’ delay for which liquidated 
damages should have been deducted are as follows: 


Liquidated 
damages. 


May, 1918 
May, 1918 
May, 1918 
Aug., 1918 


On voucher 2784, August, 1918, there was deducted as liquidated 
damages the sum of $404.65 and the contractor filed a claim with the 
Auditor for the War Department for remission of $263.90. By 
settlement No. 151655, dated January 28, 1919, the auditor found the 
contractor to be due $70.32, and the balance claimed, $193.58, was dis- 
allowed. In the same settlement the contractor’s appeal from the 
action of the auditor was dismissed by the Comptroller of the 
Treasury, April 5, 1919, because of the appellant’s acceptance of 
the amount allowed, as required by section 8 of the act of July 31, 
1894, 28 Stat., 208. 

The act of June 10, 1921, 42 Stat., 24, provides that revision by 
the Comptroller General of settlements made by the six auditors shall 
be discontinued, except as to settlements made before July 1, 1921. 
Under the act of July 31, 1894, swpra, applications for revision of 
the settlements not having been made as required, the Comptroller 
General may not now revise same. However, the settlements may be 
reopened to correct errors in computation or upon production of 
newly discovered material evidence. 1 Comp. Gen., 548; 2 Comp. 
Gen., 5 

It appears that in the final audit of vouchers of May, 1918, con- 
sideration was not given to the deduction on voucher of August, 
1918, or of the amount remitted by settlement of January 28, 1919. 
Considering the deduction and remission in connection with the 
items disallowed, the correct amount due the United States is $103.28. 
The disbursing officer should have been given credit for the re- 
mission of $70.32 to the contractor by the auditor. 

Upon review the settlement of March 31, 1920, is reopened and 
$70.32 is certified on its merits for credit in the accounts of Captain 
Lee and the balance, $103.28, is credited under the act of April 21, 
1922, certification being hereby made that the transaction appears 
to be free from fraud or collusion. 
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AUTHORIZATION OF EXPENSES OF UNITED STATES COURTS. 


An Assistant Attorney General acting for, and under the direction of, the 
Attorney General may authorize the incurring of expenses under the ap- 


propriation “ Miscellaneous Expenses, U. 8S. Courts,” act of June 1, 1922, 
2 Stat., 617. 


The subsequent authorization and approval by an Assistant Attorney General 
of an item of expense payable from the appropriation “ Miscellaneous Ex- 
penses, U. S. Courts,” will be accepted by the accounting officers as evi- 
dence of the authorization required by the statute. 
Decision by Comptroller General McCarl, April 1, 1924: 
In connection with the settlement of the claim of Dr. S. D. Miller, 
Jacksonville, Fla., for services rendered as an expert witness in the 
case of United States v. Dr. C. E. Murphey for the period May 3 to 
10, 1923, there is for consideration whether an Assistant Attorney 
General may authorize expenditures under the appropriation “ Mis- 
cellaneous Expenses, United States Courts ” and, if so, whether such 
authorization will be effective if given after the expense has been 
incurred. 
The appropriation, act of June 1, 1922, 42 Stat., 617, is in the 
following terms: 


For such miscellameous expenses as may be authorized by the Attorney 
General for the United States courts and their officers, * * * $600,000. 


Section 360 of the Revised Statutes provides that: 


The Attorney-General may require any solicitor or officer of the Department 


of Justice to perform any duty required of the Department or any officer 
thereof. 


In view of the provisions of this section there would appear to be 
no room for doubt that an Assistant Attorney General acting for 
and under the direction of the Attorney General may authorize the 
incurring of expenses under the appropriation in question and that 
such authorization is as effective as though made by the Attorney 
General in person. 

District attorneys are instructed generally, by regulation, to secure 
advance authority to incur expenses payable from the appropriation 
“ Miscellaneous Expenses, United States Courts,” Form No. 25-B 
having been supplied them for that purpose and such is the proper 
procedure. However, the law does not specifically require that the 
authorization be made in writing in advance of the incurring of the 
expense. 

In 4 Comp. Dec., 576, it is held that the indorsement of the At- 
torney General on the accounts for such expenses to the effect that 
the expenses had been authorized and approved would be accepted by 
the accounting officers as evidence of the authorization required by 
the statute. See also 5 Comp. Dec., 485. There would appear to be 
no necessity or reason for disturbing the practice established in 
accordance with said decisions. 
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PERSONAL SERVICES—FURNISHING OF MANUSCRIPTS. 


An agreement purporting to contract for the furnishing of a typewritten 
manuscript is not an agreement for the procurement of material or a 
commodity in existence, but contemplates the furnishing of personal 
services. 

A claim arising from the action of the Bureau of Education in contracting for 
the procurement of a typewritten manuscript is allowed in view of the past 
practice, but in the absence of specific legislative authority therefor the 
continuance of such practice beyond the close of the present fiscal year 
will not be authorized. 

Comptroller General McCarl to the Secretary of the Interior, April 1, 1924: 

I have your letter dated January 28, 1924, in reply to a letter from 
this office dated January 23, 1924 (M-1602 F. W. E.-907), concern- 
ing the claim of the estate of Stephen S. Colvin, deceased, to the sum 
of $75 for the preparation for the Commissioner of Education by 
Doctor Colvin of a 30,000 word typewritten manuscript on “ Intel- 
ligence Testing.” 

The furnishing of this manuscript article upon psychological 
tests was made the subject of a contractual agreement under a short- 
form contract of the Department of the Interior, dated July 21, 
1922, by and between the United States acting by John J. Tigert, 
Commissioner of Education, and Stephen S. Colvin, of Teachers 
College, Columbia University, New York City, in which the parties 
mutually covenanted and agreed with each other, as follows: 

Article 1. The party of the second part agrees to furnish a manuscript on 
intelligence testing, in typewritten form and acceptable to the Commissioner 
of Education, on or before January 1, 1923. 

This contracts purports to provide for the furnishing of an article 
or commodity and you express the opinion that it is a contract for 
a complete and finished product (manuscript) for which the con- 
tractor was to be paid the specified sum of $75 and, therefore, that 
it is not a matter of service contemplated by section 4 of the act of 
August 5, 1882, 22 Stat., 255, which act prohibits the employment 
of personal services in any of the executive departments or sub- 
ordinate bureaus or offices thereof at the seat of Government, except 
at such rates or in such numbers, respectively, as may be specially 
appropriated for by Congress for such clerical or other personal 
service during each fiscal year. Said provision does not appear to 
be involved in this case as the appropriation sought to be charged 
provides specifically for personal services in the District of Columbia 
and elsewhere. This contract, however, indicates that what it was 
really sought to procure was not material or a commodity in exist- 
ence, or to be produced according to sample or specifications, and 
which is subject to sale, but rather the service of a particular persen 
having the necessary attainments to prepare a treatise upon a special 
subject. The fact that the service was engaged by contract instead 
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of a special appointment and that the compensation was fixed in 
some other manner than on the basis of a stipulated unit of time, 
does not operate to establish the character of the transaction as a 
purchase. To quote the statement of a decision of this office of 
October 15, 1923, 26 MS. Comp. Gen., 664: 

When a person is engaged in advance by agreement, contract, or otherwise, 
to render a service such as the making of an investigation, the compiling of 


data, the writing of articles, preparation of material for a report, etc., the 
service rendered is and must be regarded as a personal service. 


Under whatever form the right to pay arises whether under formal appoint- 
ment or by entering into contract to perform certain service, it is a right to 
pay for personal services and the appropriation under which payment is to be 
made must be specifically available for personal services. 

It is proposed to pay for this service from the appropriation of 
the Interior Department under the subhead “ Bureau of Educa- 
tion,” act of May 24, 1922, 42 Stat., 583, providing: 

For collecting statistics for special reports and circulars of information, in- 
cluding personal services in the District of Columbia and elsewhere, $3,600. 

The organic act prescribing the purposes and duties of the present 
Bureau of Education was the act of March 2, 1869, now carried in 
the Revised Statutes as section 516, which provides: 

Sec. 516. There shall be in the Department of the Interior a Bureau called 
the Office of Education, the purpose and duties of which shall be to collect 
statistics and facts showing the condition and progress of education in the 
several States and Territories, and to diffuse such information respecting the 
organization and management of schools and school-systems, and methods of 
teaching, as shall aid the people of the United States in the establishment and 
maintenance of efficient school-systems, and otherwise promote the cause of 
education throughout the country. 

While the preparation of the manuscript involved in this case 
might come within the scope of the purpose and duties of the Bureau 
of Education under an appropriation made in general terms to carry 
out the law under which the bureau was established, there is no 
such general appropriation, the appropriations for the Bureau of 
Education being made for specific objects, one of which is “ collect- 
ing statistics” as above quoted. It does not appear that the manu- 
script here under consideration would properly come within the 
classification “statistics,” and furthermore the engagement of in- 
definite service, without supervision, at a lump sum is not a proper 
expenditure for “ personal services in the District of Columbia and 
elsewhere ” within the intendment of the act, which appears instead 
to contemplate the utilization of personal service of employees pro- 
cured in the regulation method to collect the specified statistics and 
facts for special reports and circulars. 

However, in view of the fact that the arrangement made in this 
case was in accordance with the practice that has obtained for several 
years in the matter of procuring such manuscripts, the present claim 
will be allowed, but in the absence of specific legislative authority 
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therefor the continuance of the practice beyond the close of the 
present fiscal year will not be authorized. 


CONTRACTS—DENT ACT AWARDS—RELIEF OF DISBURSING 
OFFICER. 


Where a formal contract for supplies was completely performed and a supple- 
mental agreement was entered into after November 11, 1918, attempting to 
obligate the United States to pay for the cost of tools or facilities required 
by the contractor to produce the supplies, there was no authority con- 
ferred by the Dent Act, of March 2, 1919, 40 Stat., 1272, to make an award 
in settlement of either the contract or the supplemental agreement. 

A disbursing officer is not entitled to relief under the act of April 21, 1922, 
42 Stat., 497, for payments made on a supplemental award to “ correct 
errors” in the original award. 


Decision by Comptroller General McCarl, April 2, 1924: 

The Secretary of War requested January 17, 1924, allowance of 
credit under the act of April 21, 1922, 42 Stat., 497, for $3,636.96 
as a payment made February 17, 1920, by Frank W. Duryea, major, 
Ordnance Department, to Root & Van Dervoort Engineering Co. 
as the amount of a supplementary award under the Dent Act of 
March 2, 1919, 40 Stat., 1272, in settlement of a contract dated 
August 25, 1917, for 40,000 complete 8-inch shells. Credit for the 
payment was disallowed in settlement No. W-74124, dated December 
11, 1922, of Major Duryea’s accounts on the ground that since the 
contractor had released the United States from all claims arising 
out of the contract by the acceptance of an award approved August 
15, 1919, there was no consideration to the United States for the 
supplementary payment. 

The contract of August 25, 1917, required delivery on or before 
March 31, 1918, of 40,000 8-inch shells, manufactured in accordance 
with certain drawings and specifications attached to and forming a 
part of the contract. The United States agreed to furnish the steel, 
copper bands, covers, and calking wire necessary and to pay 
$22.84 each for the shells. In supplementary agreement thereto, 
dated April, 1918, wherein—after a recital that on account of a re- 
quirement the copper bands be made thinner resulting in “ decreased 
expense occasioned by the copper scrap”; that on account of “ in- 
creased expense made necessary by the change in the length of the 
shell ”; and that “the Chief of Ordnance has directed that certain 
of the shells be heat treated "—it was agreed that the price for each 
completed shell should be decreased to $22.6152 and that the “ United 
States will pay to the contractor the sum of $0.75 for each shell 
forging used in the manufacture hereunder, heat treated by Curtis 
& Co., manufacturing company, for the contractor, and in pursuance 
of the directions and instructions of the Chief of Ordnance.” De- 
liveries were not completed on or before March 31, 1918, but the 
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contractor is shown to have delivered 40,000 shells on or before 
June 17, 1918, and payment for all was made prior to July 31, 
1918, except for 1,500, for which payment was made in December, 
1918., The contractor delivered 300 additional on November 1, 
1918, and was paid therefor in February, 1919, and in March there 
was also a payment of $1.53 each for heat treating 3,087 shells. 

Long after the contract had been executed by delivery and pay- 
ment for the 40,000 shells, a proxy-signed supplementary agreement 
was entered into bearing date of December 17, 1918, but to which 
is attached a certification dated February 15, 1919, of the minutes 
of the board of directors of the contractor authorizing certain offi- 
cials to sign contracts in its behalf, which, so far as is material, 
provides that: 


ArticLe I. The contractor shall heat treat 3,087 of the said shells contracted 
for 100 per cent as directed by the inspecting officer. 

ArticLte II. The United States shall pay to the contractor, in addition to 
the contract price provided for in the said original eontract, as amended 
hy the said supplemental contract, the sum of $1.55 for heat treating each 
of the said 3,087 shells, 

Articte III. The contractor shall at once (if not already done in anticipa- 
tion of this supplemental contract) make such changes in its plant at East 
Moline, Illinois, and install therein such heat-treating equipment and other 
facilities (hereinafter collectively called “increased facilities’) as will 
insure the performance of the aforesaid contract, as amended, said increased 
facilities being as follows: 


Two additional furnaces with necessary building changes $22, 000. 00 
Concrete fuel-oil tank (capacity 60,000 gals.) ~~... ___- ib Sun 8, 000. 00 
Building and foundation for furnaces, fixtures, etc......._.__._...._. 8, 000. 00 
Furnaces—heat treating: 

First heat... ___- bette wk SERCO 

Second heat deca 4, 500. 00 

Annealing --_-_- Sl hidcaiinlatanee asain Ao 9, 000, 00 


ol : ' * pieindincinn speeded en Ee 
Tete. .' =: LLL Lb Seda i Sad tae 


Oil storage (42,000 gals.) . eliead : $2, 800. 00 
Cooling equipment____- Saat ere S As 2, 000. 00 
IS HE cca cet etree icone pipe tneindpeigmeeenne manne 2, 250. 00 
General equipment, air compressor, air hoists, eeeeetes equip- 

ment, testing equipment, shot blast, ete 5 ‘ 6, 000. 00 
I | I I st cin entnsencnscreinsghstnlpesepresigpariareesormeuieeoonsy 7, 500. 00 
Miscellaneous costs, covering installations, freight, ete., not in- 

cluded in the above ae 2, 700. 00 


sc Alii ecb tdeth bes uke absentia teenies dgistraleslnssh txcidueldubtliasdstciaie) SN Oe 


Articte IV. It is estimated that the cost of such increased facilites will be 
$80,000.00, but such estimated cost shall not be exceeded unless additional cost 
is authorized by the contracting officers. The United States will pay the cost 
of the procurement and installation of such increased facilities, whether in- 
curred subsequent to the date hereof or prior thereto in anticipation hereof, 
but approval by the Chief of Ordnance of such increased facilities and of the 
source of supply of the same and the price thereof shall be a prerequisite to 
any obligation on the part of the United States to reimburse the contractor 
therefor. Upon the certificate of the Chief of Ordnance showing approval of 
property delivered, or services or labor performed, or expenses incurred in 
connection with such increased facilities, the United States will promptly 
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reimburse the contractor for all proper items of cost thereof. The determination 
of the cost for which the United States shall reimburse the contractor sliall 
he made in accordance with the “ Definition of ‘Cost’ Pertaining to Contracts.” 
issued by the War Department, Office of the Chief of Ordnance, dated June 27, 
1917, and hereby made a part hereof by reference. To facilitate prompt pay- 
ment for said increased facilities, the United States may attach a disbursing 
officer to the principal office of the contractor. No payment by the United 
States shall act to prevent the United States.from later disputing the validity 
thereof under this supplemental contract. 

ARTICLE V. All of the equipment and other facilities paid for by the United 
States shall immediately, upon such payment, become the property of the 
United States and sha&, in so far as practicable, be kept separate and apart 
from property belonging to the contractor and shall be marked as the con- 
tracting officer may direct. In operating, caring for, and storing the said 
property of the United States the contractor shall use its best efforts to protect 
the same, but it shall not bediable for any loss of damage thereto, except as 
may be caused by its own fault or negligence. The contractor shall have free 
und unrestricted use of such equipment and other facilities for the performance 
of said contract, as amended. 


Nothing further appears to have been done until after the Dent 
Act of March 2, 1919, 40 Stat., 1272, authorizing the Secretary of 
War to adjust, pay, or discharge any agreement, express or implied, 
upon a fair and equitable basis that had been entered into during 
the emergency and prior to November 12, 1918, and which had not 
heen executed in the manner prescribed by law. Then it was that 
the contractor submitted a claim on account of the heat-treatment 
facilities, and under date of August 15, 1919, there was approved on 
behalf of the Secretary of War an award of $15,642.07, which the 
contractor agreed to accept in discharge of the agreements upon a 
“fair and equitable basis,” and the United States agreed to accept 
title to certain buildings and machinery. What disposition was 
inade of the buildings and machinery does not appear. Subsequently 
and on December 30, 1919, there was approved on behalf of the 
Secretary of War a supplementary award of $3,636.96 to the con- 
tractor to “adjust certain errors surrounding the issuance of said 
award due to mutual mistake of fact and contrary to the intention 
of the parties.” 

The contract of August 25, 1917, was reduced to writing and 
signed by the parties with their names at the end as required by 
section 3744, Revised Statutes. Furthermore the total quantity of 
40,000 shells had been delivered and paid for prior to the date of 
the supplementary agreement of December 17, 1918, attempting to 
obligate the United States to pay the cost of heat-treatment equip- 
ment theretofore installed and used in the heat treatment of 3,087 
shells which theretofore had been delivered to the Government. Ob- 
viously there was no jurisdiction under the Dent Act of March 2, 
1919, 40 Stat., 1272, to make an award as to the contract of August 
25, 1917, for not only was it executed in accordance with law but it 
had been completely performed. There was no jurisdiction under 
said act to make an award in settlement of the supplementary agree- 





714 DECISIONS OF THE COMPTROLLER GENERAL, 


ment of December 17, 1918, for it was not executed during the 
emergency and prior to November 12, 1918. While the agreement 
of December 17, 1918, was termed a supplementary agreement to the 
contract of August 25, 1917, it was in law and in fact a separate and 
distinct agreement in so far as it related to any work thereafter to 
be performed, for the reason, as hereinbefore stated, the contract 
of August 25, 1917, had been completely performed by both parties. 
Furthermore, as the Supreme Court held in 2. & O. Railroad Co. v. 
United States, 261 U. S., 592, the Dent Act merely validated informal 
contracts entered into prior to November 12, 1918, and subsequent to 
April 5, 1917, and gave the contractor no greater rights than he 
would have possessed had his contract been properly instead of im- 
properly executed. 

There was no authority for any executive official of the United 
States to obligate the Government on or after December 17, 1918, 
to pay for any part of the tools or facilities the contractor was re- 
quired to use in the performance of its contract which had thereto- 
fore been completed. The Government had agreed to and did fur- 
nish certain raw material, pay a fixed price, and pay a certain sum 
for the heat treatment of the shells. The attempt of a contract- 
ing officer thereafter to bind the Government to pay an additional 
sum to the contractor through paying for the increased facilities 
required to carry out the contract was beyond his authority and in- 
effectual to impose an obligation on the Government. 

It is shown from the papers in the case that Major Duryea was 
fully cognizant of the fact that “ It would not be proper to voucher ” 
the amount of $3,636.96 claimed by the contractor but he chose to pay 
it in the form of an award without taking the proper step to safe- 
guard the public interests by obtaining a decision under the act of 
July 31, 1894, 28 Stat., 207, prior to payment. This is not a proper 
case for relief under the act of April 21, 1922, 42 Stat., 497. 

A charge for the total amount paid under both the original and 
the supplemental awards is hereby certified against the contractor 
and collection will be proceeded with as in other cases, 


TRAVELING EXPENSES—TAXICAB HIRE. 


Where an employee in a travel status is required to take a large and bulky 
file of official books and papers and to keep them in his possession, the use 
of the taxicab to and from the railway station, in Neu of the street car, 
is authorized. 


Decision by Comptroller General McCarl, April 2, 1924: 

Request has been made for review of settlement C-1386-T, dated 
September 1, 1923, wherein disallowance was made in the accounts of 
J. L. Summers, disbursing clerk, Treasury Department, for payment 
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to B. W. Andrews, head, litigation division, office of Prohibition 
Commissioner, upon voucher 892, December, 1922, in the amount of 
$2.50, under appropriation “ Enforcement of Narcotic and National 
Prohibition Acts, Internal Revenue, 1923.” 


Credit for the payment was disallowed for reasons stated as 
follows: 


Charges for transportation of baggage in Washington, D. C., his headquarters, 
on December 10, from residence to depot, $1.20; and upon return to Washington 
on December 14, for transportation of baggage from station to residence, $1.30. 
The number of pieces of baggage transported is not stated, nor the distance, 
but the receipts attached to voucher show that taxis were used on both oc- 
casions, and one is marked “ fare, $1.20, extras, none.’ The fact that Mr. An- 
drews was away for four days only would further indicate that no great amount 
of baggage was carried, and while it has the appearance of transportation of 
buggage, and the traveler accompanying same, as a matter of fact it is hire 
of taxis, although street cars are available, and no explanation is made that the 
circumstances made it absolutely necessary. 


The regulations of the Treasury Department applicable to this case 
authorize use of taxicab to and from railway stations “ when use of 
street car is not practicable and statement is made in the account 
showing the necessity for the use.” 

The officer to whom the payment was made states: 


This hurried trip was in connection with the detention and seizure of the 
British schooner Message of Peace, out of which an emergency arose, necess!- 
tating my being sent to Raleigh to assist the United States attorney in the 
preparation and trial of a number of cases arising out of said seizure. * * *, 

I had to leave my residence, 3477 Holmead Place NW., early on the morning 
of December 10, in order to catch the Seaboard Air Line train leaving about 9 
o'clock. It was necessary for me to take a large and bulky file of official papers, 
and several law books and miscellaneous papers, also a heavy dress-suit case. 
* * * Jt was snowing heavily and had been since 2 o'clock in the morning, 
and the hour was a usual rush hour, when the street cars were usually packed 
to suffocation, overcrowded, and blocked or tied up. I could not reasonably 
hope, even if I trudged through the snow, to have been able to have gotten a 
street car that would have gotten me to the station in time, and the only sure 
and safe way to get my baggage and the official papers, as well as myself, to 
the station to catch the necessary train was to use some vehicle other than the 
street cars. * * *. 

The disallowance seems to have been based on the fact that I went along 
with my baggage in the taxicab * * *. The amount charged is undoubtedly 
quite reasonable, considering the distance, which is approximately 3 or 4 miles. 
7 - ~ 

The same statements apply to the charge of $1.30 on the night of December 
14, in getting from the station to my residence, on which occasion I had several 
pieces of baggage, including official papers and files, law books and briefs, ete. 
The hour was late. I did not arrive home until nearly 11 o’clock. The weather 
was bad, it having rained and snowed and sleeted during the day * * *. 
It would have been most unreasonable for me to have transported my baggage, 
with the chance of losing the official papers and documents, and separately 
hunted for a street car, * * *, If I had been so unwise as to have attempted 
that the expense to the Government would have been no less. 


The administrative officer under date of June 28, 1923, stated in 
effect that it was necessary for Mr. Andrews to keep the large and 
bulky file of official papers to be used in connection with the case 
in his possession, and that the charges were reasonable and in the 
best interest of the service. 

8779°—-24——47 
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In a similar question considered by this office, 23 Comp. Dec., 303, 
appears the following: 











































It is well settled and universally recognized in the regulations of the various 
executive departments and other Government establishments that cab hire is 
not a necessary traveling expense when street cars are available. However, 
whether or not a necessity actually existed for the use of a cab is not a ques- 
tion to be determined absolutely by the application of any general rule, but is 
one of fact, for determination in each particular case. 


In the case under consideration the claimant was required to take 
a large and bulky file of official books and papers, and to keep them 
in his possession. This, considered in connection with the distance 
from his residence to the railway station, the weather, the early 
hour of beginning the journey, the late hour of returning, and other 
unusual conditions, shows that it was impracticable for him to have 
used street cars. Accordingly, in this particular instance, the neces- 
sity for the use of the taxicab to and from the railway station ap- 
pears to be sufficiently shown. 

Upon review of the settlement a difference of $2.50 is certified for 
credit in the disbursing officer’s accounts. 





FEDERAL AID—HIGHWAY CONSTRUCTION WITHIN INDIAN 
RESERVATIONS. 


Under section 3 of the Federal highway aet of November 9, 1921, 42 Stat., 
212, which provides for the construction of highways within Indian reser- 
vations, the entire cost to be assumed by the Federal Government, the 
term “within Indian reservations” does not include all highways which 
are geographically within the exterior boundaries of the Indian reserva- 
tions, but includes only those highways over land within the exterior 
boundaries of the reservations over which the Secretary of the Interior 

has jurisdiction and control, sufficient to authorize him to cooperate with 

the Secretary of Agriculture in the construction of the roads. 





Comptroller General McCarl to the Secretary of Agriculture, April 3, 1924: 

I have your letter of March 8, 1924, requesting decision as to 
what may be considered highways “within Indian reservations” 
under section 3 of the act of November 9, 1921, 42 Stat., 212, amend- 
ing the Federal highway act and as used in decision of this office, 
dated May 27, 1922. 

The statutory provision is as follows: 

The Secretry of Agriculture is authorized to cooperate with the State high- 
way departments, and with the Department of the Interior in the construction 
of public highways within Indian reservations, and to pay the amount as- 


sumed therefor from the funds allotted or apportioned under this act to the 
State wherein the reservation is located. 


The decision of May 27, 1922, held as follows: 


The provisions of the act of November 9, 1921, relate generally to the con- 
struction of rural post roads in cooperation with States. It has the general pur- 
pose of Government assistance to the States in the construction of roads. The 
particular paragraph in which the clause in question appears is an authoriza- 
tion for the doing of road work which is not the general road work authorized 
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by the act, and thus the application thereto of moneys from the allotments 
authorized to the States is a special authority. It is entitled to and the law 
requires that the road work which it authorizes be considered a project for 
submission by the State and approval by the Secretary of Agriculture, but 
what that authority is in the amount that may be assumed is not expressed in 
the clause itself. If it were subjected to the other provisions of the enactment 
which relate to the general road work, it apparently would result in a limitation 
upon the amount that may be assumed, which would not be altogether in 
harmony with the special authority the clause gives. There is a discretion and 
responsibility given to the Secretary of Agriculture and I am constrained to 
the view that if a project is submitted by the State which embraces a high- 
way within an Indian reservation it is for the Secretary of Agriculture to 
determine in the use of the allotments to the States the portion of the amount 
involved in the Indian highway, and in so far as that part of the project is 
concerned its whole cost may be the amount assumed for payment under the 
State allotment if the State has so submitted the project. 


The general question presented is whether the term “ within Indian 
reservations ” for which the entire construction costs may be assumed 
out of the State’s Federal aid allotment refers to highways geo- 
graphically within the exterior boundaries or only to highways over 
Indian lands under the jurisdiction and control of the United States 
as distinguished from former Indian lands which have been alienated 
and public lands not reserved for Indian use, although within the 
exterior boundaries of the reservation. You make the following 
statement as illustrative of this general question and submit a specific 
case of which decision is also requested, as follows: 


(1) Within some of the Indian reservations, there are tracts of land for 
which fee patents have been issued to Indian members of the tribe, who have 
subsequently sold the land covered thereby to United States citizens or others, 
with the result that such land has ceased to be actually a part of the Indian 
reservation and has become subject to State taxation. There are instances 
where a considerable body of land, thus “ within” an Indian reservation, is 
held in private ownership and, when such a tract is traversed by a public 
highway to be constructed under the Federal highway act, the department 
has felt that, even though the highway is thus still geographically “ within” 
an Indian reservation, the portion of it which is located upon the alienated 
lands should be financed in the same manner as the ordinary project which 
passes through lands which are subject to State or local taxation, or through 
lands of the United States not set apart for the use of Indians, and therefore 
not in the manner provided in section 3 of the act. In such cases, the 
department has refused to allow the use of Federal aid funds up to 100 per 
cent for that part of the highway so located, allowing only that portion of the 
cost thereof as is allowed by the general provisions of the act. 

(2) Like conditions exist where mineral lands have been opened to entry 
and patented or where townships or town sites have been established within 
the boundaries of an Indian reservation, such tracts thus becoming subject to 
State and local taxation. Under such conditions, where the land has actually 
ceased to be Indian land, as also in the case of a power-site withdrawal within 
an Indian reservation, the department has felt that a highway constructed 
over lands of this character is not properly eligible for Federal aid up to 100 
per cent of the construction costs, even though the public highway, to the ex- 
tent that it is located on such non-Indian land, is still geographically “ within” 
the reservation. 

The particular case giving rise to this request for an opinion is one where 
the department believes that the conditions are such that the proposed highway 
being geographically “ within” an Indian reservation, may possibly be legally 
eligible for Federal aid up to 100 per cent, even though located on land which 
is actually not a part of the Indian reservation. However, before approving 
the project and entering into an agreement involving such a payment out of 
Federal aid funds the department desires to be advised as to whether such 
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payment is properly within the contemplation of the paragraph of the Federal 
highway act, above quoted. 

The facts of this particular case are as follows: 

“A part of the right-of-way of the Northern Pacific Railroad, in the State 
of Montana, consists of a strip of land 200 feet wide, extending for a number 
of miles across, and bounded on both sides by, the Flathead Indian reserva- 
tion. This strip of land is beyond question geographically ‘ within’ the reserva- 
tion and, up to 1882, it was actually a part thereof, but, in that year, the 
confederated Flathead, Kootenay, and Upper Pende d'’Oreille Indian tribes, 
for a good and valuable consideration, relinquished to the United States all 
‘their right, title, and interest,’ in and to said strip of land, thus severing it 
from the reservation as such. The strip thus returned to the United States is 
under grant to the railroad company for right-of-way purposes and it is now 
proposed to construct a public highway, under the provisions of the Federal 
highway act, upon this railroad right-of-way, an easement for this purpose 
over a sufficient width and length thereof having been granted by the railroad.” 


The term “ within Indian reservations,” as used in the provision 
here under consideration, is to be construed in connection with the 
authority therein given for cooperation with the Interior Depart- 
ment and with a view to the apparent purpose of this provision and 
other laws intended to relieve the State of the extra burden by 
reason of large areas from which no revenue is derived from taxation. 

Under the title “Tue Pusiic Lanps” in the Revised Statutes, 
appear the following sections: 

Sec. 2477. The right of way for the construction of highways over public 
lands, not reserved for public uses, is hereby granted. 

Sec. 2478. The Commissioner of the General Land-Office, under the direction 
of the Secretary of the Interior, is authorized to enforce and carry into execu- 


tion, by appropriate regulations, every part of the provisions of this Title not 
otherwise specially provided for. 


Section 4 of the act of March 3, 1901, 31 Stat., 1084, provides as 
follows: 


That the Secretary of the Interior is hereby authorized to grant permission, 
upon compliance with such requirements as he may deem necessary to the 
proper State or local authorities for the opening and establishment of public 
highways, in accordance with the laws of the State or Territory in which the 
lands are situated, through any Indian reservation or through any lands which 
have been allotted in severalty to any individual Indians under any laws or 
treaties but which have not been conveyed to the allottees with full power of 
alienation. 


Section 11 of the act of November 9, 1921, 42 Stat., 214, providing 
for the 50/50 basis of payment for construction of highways by the 
Government and the State, made the following exception: 

* * * except that in the case of any State containing unappropriated 
public lands exceeding 5 per centum of the total area of all lands in the State, 
the share of the United States payable under this Act on account of such 
projects shall not exceed 50 per centum of the total estimated cost thereof plus 
a percentage of such estimated cost equal to one-half of the percentage which 
the area of the ee public lands in such State bears to the total 
area of such State: * * 

If public lands, other than Indian lands, within the exterior 
boundaries of Indian reservations are included as unappropriated 
public lands in determining the total area of unappropriated public 


Jands within a State containing unappropriated public lands exceed- 











DECISIONS OF THE COMPTROLLER GENERAL. 719 


ing 5 per cent of its total area for the purposes of the provision just 
quoted, thereby increasing Federal expenditure for the construction 
of highways within a State by reason thereof, no additional in- 
crease of Federal expenditure is justified under the provisions of 
section 3 of the act because the public land is within the exterior 
boundaries of Indian reservations. 

The quoted portion of section 3 of the act of November 9, 1921, 
directs cooperation among the Secretary of Agriculture, the Secre- 
tary of the Interior, and the State authorities with respect to high- 
ways constructed “within Indian reservations.” It may be con- 
cluded that the only highway construction “ within Indian reserva- 
tions ” contemplated would be that over which the Secretary of the 
Interior has jurisdiction or control such as would enable him to 
cooperate with the Secretary of Agriculture and the State authori- 
ties. Under sections 2477 and 2478, Revised Statutes, the Secretary 
of the Interior would have authority to cooperate in the construction 
of highways “over public lands, not reserved for public uses.” If 
public lands not for the use of Indians within the exterior boundary 
of the Indian reservations are not included in determining the 
State’s total area of unappropriated public lands under the quoted 
exception appearing in the act of November 9, 1921, supra, such 
land may be considered as “ within Indian reservations,” and high- 
ways constructed over same may be at the expense of the Govern- 
ment from the amount allotted to the State in accordance with the 
previous decision of May 27, 1922. 

Under the act of March 3, 1901, supra, the jurisdiction of the 
Secretary of the Interior is limited to lands within Indian reser- 
vations over which he has control. A patent in fee either to an 
Indian or any other person dispossesses the Government aml the 
Secretary of the Interior of any jurisdiction over the land, unless 
some reservation is made in the patent, and such land, after patent, 
become subject to State taxation. Accordingly, the Secretary of the 
Interior would have no jurisdiction to cooperate with the Secretary 
of Agriculture in the construction of highways over privately 
owned land within Indian reservations. The same is true regardless 
of the character of the land patented whether mineral, homestead, 
or town site, provided the Government is dispossessed of the fee in 
the land, without reservation affecting highway construction. With 
respect to power-site withdrawals, the authority of the Secretary of 
the Interior to cooperate with the Secretary of Agriculture would 
depend on whether there is retained any jurisdiction by the Secre- 
tary of the Interior. subsequent to the withdrawal for power-site pur- 
poses, suflicient to authorize the cooperation, 
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Accordingly, in answer to the general question as illustrated by 
(1), (2), and your preliminary statement thereto, the term “ within 
Indian reservations” as used in the Federal highway act does not 
embrace all land within the exterior boundaries of the reservations, 
but only land within the exterior boundaries over which the Secre- 
tary of the Interior has jurisdiction and control authorizing him to 
cooperate with the Secretary of Agriculture. 

The specific case presented is that of the Northern Pacific Railroad 
right-of-way within the Flathead Indian Reservation. By the act 
of July 4, 1884, 23 Stat., 89, $16,000 was appropriated by Congress 
to pay the Indians for the surrender and relinquishment of the land 
embraced in this right-of-way and also for the land covered by 
station grounds, all of which was pursuant to the agreement of 
September 2, 1882, between the Government and the Indians re- 
specting such a cession. The office has been advised that this consti- 
tuted an absolute conveyance by the Indians to the Government of 
the Indian lands within the Flathead Reservation covered by the 
right-of-way, and that in all patents issued to Indians or others, 
over which the right-of-way extended, the right-of-way area has 
been expressly excluded from the patents and the Indians granted 
lands in lieu therefor. The Government gave an absolute grant to 
the railroad company, there having previously been paid into the 
Treasury the sum of $16,000. While it is recognized that the high- 
way over such right-of-way will benefit the Indians owning prop- 
erty adjacent to the right-of-way, there would appear to be no dis- 
tinction between this case and any other land over which the Secre- 
tary of the Interior has lost jurisdiction and control. Accordingly, 
the land embraced within the right-of-way to the Northern Pacific 
Railroad Co. may not be considered as “ within” an Indian reser- 
vation, under the statute and the decision of May 27, 1922, but the 
Government’s proportionate cost of any highway constructed over 
such area is for determination under the general provisions of the 
controlling statute. 


PERSONAL SERVICES—BROKERAGE FEES. 


There is no authority of law for payment for the services of a real-estate 
broker to procure a site for the erection of a garage to be used jointly by 
the Government fuel yards and the Interior Department. 

Comptroller General McCarl to the Secretary of the Interior, April 4, 1924: 

I have your letter of March 14, 1924, requesting decision whether 
an appropriation for the purchase of a site for a garage in the Dis- 
trict of Columbia for the joint use of the Government fuel yards 

and the Department of the Interior is available for payment of a 

reasonable real-estate brokerage fee in procuring the site, 
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You state as follows: 


Experience thus far had in this matter has disclosed a disposition on the 
part of land owners to quote prices which are regarded as excessive, and the 
plan now contemplated is to employ a real-estate broker to conduct the neces- 
sary negotiations without disclosin;; the fact that the property is desired by 
the Government. 


The applicable appropriation made in the act of January 24, 1923, 
42 Stat. 1211, is as follows: 

The Secretary of the Interior is authorized and empowered to acquire title 
to and procure on behalf of the United States, through purchase or condem- 
nation, * * * and such other lands as may be needed as the site of a garage 
for the joint use of, and in connection with, such fuel yard and the Depart- 
ment of the Interior, and the construction of such garage is hereby authorized. 

All appropriations herein and hereafter made for the maintenance and opera- 
tion of the fuel yard mentioned may also be used and expended for the pur- 
chase or condemnation of land for fuel yard and garage purposes as well as 
for the construction of a garage building thereon, as provided for, and shall 
continue available for those purposes until expended: * * *. 


It appears from your submission that the purpose of the pro- 
posed employment is to avoid payment of an excessive price for the 
property. Such consideration does not justify the procedure contem- 
plated in the absence of specific authority of law therefor. Congress 
has provided an effective means for preventing excessive charges for 
real property essential for Government use; that is, condemnation 
proceedings. The act involved provides for procurement “ through 
purchase or condemnation,” and the appropriation is expressly made 
available for the “ purchase or condemnation.” In addition, there 
is the general authority for condemnation proceedings in procuring 
property for Government use under the act of August 1, 1888, 25 
Stat., 357. 

The matter of negotiating for the purchase of land for the United 
States as an administrative duty which may not be delegated to any- 
one other than a responsible officer of the Government. 

In connection with the acquisition of title to the site in question, 
reference is made to section 355, Revised Statutes, and the act of 
March 2, 1889, 25 Stat., 941. 

Your question is answered in the negative. 


NAVAL RESERVE FORCE—LONGEVITY PAY—CONSTRUCTIVE 
SERVICE. 


There is no authority under section 3 of the act of June 10, 1922, 42 Stat., 
627, for counting constructive service in computing longevity pay of an 
officer of the Naval Reserve Force while on active duty on and after July 
1, 1922, notwithstanding the officer may have acquired such right on his 
original appointment in the regular Navy. 


Decision by Comptroller General McCarl, April 4, 1924: 
There is before this office for consideration the question as to 
whether Norman R. Sullivan, lieutenant commander (M. C.), 
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U.S. N. R. F., is entitled to five years’ constructive service in com- 
puting his pay while on active duty for training on board the U. S. S. 
Mississippi from April 16 to 30, 1923. 


His previous service as stated by the Bureau of Navigation is 
as follows: 


1 Nov. 1912. Commissioned Assistant Surgeon, U. S. Navy. 
1 Nov. 1915. Passed Assistant Surgeon, U. S. Navy. 

1 Feb. 1918. Attained rank of Lieut. Comdr. (T), U.S. N. 
23 Jan. 1920. Resigned. 


17 Jan. 1920. Executed oath and acceptance as confirmed Lieut. USNRF-1 
(effective from 24 January, 1920). Confirmation Board on 24 April, 1920, re- 
ported qualified for this confirmed rank. 


Presumably Doctor Sullivan was appointed assistant surgeon in 
the Navy from civil life and was therefore entitled to credit for five 
years’ constructive service in computing his pay prior to July 1, 
1922. 

The base pay and what service may be counted in computing 
longevity pay of an officer in the Naval Reserve Force when en- 
titled to receive Federal pay on and after July 1, 1922, is governed 
by section 3 of the act of June 10, 1922, 42 Stat., 627, as follows: 

That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieu- 
tenant colonel, major, captain, first lieutenant, and second lieutenant of the 
Army shall receive the pay of the sixth, fifth, fourth, third, second, and first 
periods, respectively. In computing the increase of pay for each period of 
three years’ service, such officers shall be credited with full time for all periods 
during which they have held commissions as officers of any of the services 
mentioned in the title of this Act, or in the Organized Militia prior to July 
1, 1916, or in the National Guard or in the Naval Militia, or in the National 
Naval Volunteers, or in the Naval Reserve Force or Marine Corps Reserve 
Force, when confirmed in grade and qualified for all general service, with full 
time for all periods during which they have performed active duty under 


reserve commissions, and with one-half time for all other periods during which 
they have held reserve commissions. 


In 24 Comp. Dec., 168, it was held that an officer of the Naval 
Reserve Force, under the act of August 29, 1916, 39 Stat., 587, 588, 
assimilating the active duty pay of officers of the Naval Reserve 
Force to the pay of officers of the regular Navy of corresponding 
rank and of the same length of service, who had acquired, as an officer 
in the regular Navy, under the act of March 3, 1899, 30 Stat., 1007, 
the right to credit for constructive service for pay purposes retains 
such right as an officer in the Naval Reserve Force on active duty. 

Said section 3 of the act of June 10, 1922, however, supersedes all 
prior laws relative to counting service for the purpose of comput- 
ing longevity increase of active duty pay of officers of the Naval 
Reserve Force. It contains no provisions for counting constructive 
service. 

There is, therefore, no authority of law for counting construc- 
tive service in computing the active duty pay of an officer of the 
Naval Reserve Force on and after July 1, 1922, notwithstanding 
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that he may have acquired such right on his original appointment 


in the regular Navy. See in this connection 2 Comp. Gen., 590 
and 767, 


BURIAL EXPENSES—CLERGYMEN’S FEES. 


As the regulations of the Navy Department provide for clergymen’s fees at 
burials of enlisted men when the services of a Navy chaplain are not 
available, payment is authorized under the appropriation for burial ex- 
penses, if such fees are not excessive. 

Comptroller General McCarl to the Secretary of the Navy, April 4, 1924: 

I have, by your direction, a request for decision of the question 
presented by the Chief of the Bureau of Medicine and Surgery 
whether the appropriation “Contingent, Bureau of Medicine and 
Surgery ” may be used for payment of divine services at funerals 
of deceased enlisted men of the Navy. 

The act of January 22, 1923, 42 Stat., 1146, appropriates funds 
for the fiscal year 1924, under the heading “ Contingent, Bureau of 
Medicine and Surgery ” for “ care, transportation, and burial of the 
dead ” and for “ purchase of cemetery lots.” 

In decision of June 22, 1922, 1 Comp. Gen., 744, to the Secretary 
of the Navy, it was said that the use of the funds so appropriated 
“is properly the subject of regulations by the Secretary of the Navy.” 
Article 2968 of the Manual for the Medical Department of the 
United States Navy, 1922, provides: 

Pay for services of the clergymen at burials of enlisted men may be al- 
lowed when the services of a Navy chaplain are not available. 

The regulations thus provide for the payment of ministers’ or 
clergymen’s fees but do not indicate a limit as to the amount. They 
should be amended in this respect. 

Reference is made in the submission to decisions of this office in 
which apparently excessive payments for clergymen’s services at 
funerals were held not authorized under the act of October 6, 1917, 
40 Stat., 405, as amended by the act of June 25, 1918, 40 Stat., 612, 
where the regulations of the War Risk Insurance Bureau made no 
provision for clergymen’s services at funerals of persons in the mili- 
tary or naval service. 3 Comp. Gen., 377; 25 MS. Comp. Gen., 444; 
26 id., 739, and 27 éd.. 19. 

Where, however, regulations have provided for payment of clergy- 
men’s fees and the amount was reasonable, they have been authorized 
under an appropriation providing for funeral expenses, 2 Comp. 
Gen., 328, and under an appropriation providing for interment, 19 
MS. Comp. Gen., 478, March 10, 1923. The congressional intent as 
to the expenses to be included in payments for the disposal of the 
remains of persons in the military or naval service is the same 
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whether the term “ burial expense,” “ funeral expense,” or “ expenses 
of interment” is used. The fee proposed in the present case, $5, is 
considered proper in amount and payment may be made if otherwise 
correct. Papers received with your submission are returned here- 
with. 


NAVAL OFFICERS—TRAVEL OUTSIDE THE LIMITS OF THE 
UNITED STATES IN NORTH AMERICA. 


A naval officer while traveling under orders from Balboa, Canal Zone, to 
Puget Sound, Wash., on a Government vessel is traveling outside the 
United States in North America, and is entitled, under section 12 of the 
act of June 10, 1922, 42 Stat., 631, to actual expenses only. 


Decision by Comptroller General McCarl, April 4, 1924: 

Chief Gunner Erick Richter, United States Navy, applied for 
revision of settlement No. 33837-N, dated February 6, 1924, disal- 
lowing his claim for mileage for travel performed as passenger on 
the U. S. S. Oklahoma from Balboa, Canal Zone, to the navy yard, 
Puget Sound, Wash., under orders, dated February 5, 1923. Mileage 
was disallowed because both termini of the journey were not in the 
United States. 

Said orders detached claimant from duty on the U.S. S. Bridge- 
port, directed him to report on the U. S. S. Oklahoma, and upon 
arrival of that vessel at the navy yard, Puget Sound, to regard him- 
self detached therefrom and to proceed to Keyport, Wash. The 
commanding officer of the U. S. S. Oklahoma stated in letter of 
June 8, 1924, that Chief Gunner Richter reported on board the 
U. S. 8S. Oklahoma on March 13, 1923, for transportation to the 
navy yard, Puget Sound, Wash., and was detached from said vessel 
on April 3, 1923. 

Claimant urges that by reason of the fact that the Oklahoma 
stopped at San Diego, Calif., he is at least entitled to mileage from 
that place to Puget Sound, Wash. 

Section 12 of the act of June 10, 1922, 42 Stat., 631, provides: 


That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage allow- 
ance at the rate of 8 cents per mile, * * *,. Actual expenses only shall be 
paid for travel under orders outside the limits of the United States in North 
America. 

Whether in this case the travel performed was travel within the 
United States for which claimant is entitled to mileage, or travel out- 
side the limits of the United States, in which case he is entitled to 
actual expenses only, depends on the termini of the journey rather 
than the route actually taken. Where an officer is ordered to proceed 
from one place in the United States to another, and the Government 
for its own convenience requires him to proceed by sea rather than 
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land, he is entitled to mileage by the nearest traveled route. For 
travel from a point on the Atlantic coast to a point on the Pacific 
coast. the officer is entitled to mileage though he actually perform 
such travel on a vessel via Panama Canal. See decision October 12, 
1923, 14 MS. Comp. Gen., 644, and United States v. Hutchins, 151 
U. S., 542. 

If, however, as in this case the officer is traveling from a foreign 
port to the United States, such is travel outside the limits of the 
United States in North America for which he is entitled to actual 
expenses only. The fact that the vessel on which traveling touches 
at an intermediate port in the United States before arriving at the 
officer’s port of destination, when the travel is one continuous voyage, 
does not change his status to travel within the United States for the 
distance between the intermediate port at which vessel stopped and 
the port of destination. His status is that of travel without the 
United States until the vessel arrives at his port of destination. 

Upon review the settlement is sustained. 


ARMY PAY—AVIATION DUTY—TERMINATION OF DETAIL. 


A reserve officer ordered to active duty, and regularly detailed to duty in- 
volving flying, is entitled to flying pay until such detail is terminated. 
Voluntary flights performed by a reserve officer on active duty, to complete a 
course in aerial photography after his detail to duty involving flying has 
been terminated, do not entitle the officer to increased pay for flying duty. 


Decision by Comptroller General McCarl, April 8, 1924: 

Daniel E. Ellis has requested review of settlement No. 03082-W, 
dated January 4, 1924, wherein was allowed $56 on account of his 
claim for $168 for increased pay for flying duty for the period from 
April 16 to May 31, 1923, while on active duty as captain, Air 
Service, Officers’ Reserve Corps, at Chanute Field, Rantoul, IIl., 
pursuant to Special Order No. 44, War Department, dated February 
21, 1923. 

Claimant was assigned to the Air Service Technical School for a 
course of instruction in aerial photography by order of the com- 
manding officer, Chanute Field, March 1, 1923, and such detail to 
duty involving flying was confirmed by the Chief of Air Service of 
the Army, March 20, 1923. By special Order No. 59, Headquarters, 
Chanute Field, Ill., dated April 23, 1923, claimant was relieved from 
duty involving flying, effective that date. The commanding officer, 
Chanute Field, by Special Order No. 96, directed that Special Order 
No. 59 be rescinded and that claimant be relieved from duty in- 
volving flying effective May 1, 1923, and by Special Order No. 119, 
dated May 28, 1923, it was directed that Special Order No. 96 of 
May 1, 1923, be amended so as to relieve claimant from duty re- 
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quiring his regular and frequent participation in aerial flights, effec- 
tive April 15, 1923. 

It appears that the commanding officer, Chanute Field, directed 
that claimant be relieved from duty involving regular and frequent 
flights pursuant to instructions from the office, Chief of Air Serv- 
ice, dated March 19, 1923, directing that steps should be taken to 
restrict the flying of reserve officers on active duty under his com- 
mand as he might deem necessary so that the amount allotted his 
station might not be exceeded. 

The photographic course to which claimant was assigned required 
practical aerial photography. Following the order of April 23, 1923, 
terminating his detail to flying duty, claimant advised the director, 
Department of Photography, Chanute Feld, that he was willing, 
ready and anxious to perform all flights incident to the completion 
of the course. On receipt of such written consent he was permitted 
to complete the course to which he was assigned with the under- 
standing that he was not detailed to duty involving flying. 

Payment of additional pay for flying duty was made to claimant 
by the local finance officers under Special Order No. 96 for the 
period from March 1 to April 30, 1928, but collection of $56 was 
made by deducting that amount from his pay for the month of 
May, 1923, on account of payment of such additional flying pay for 
the period from April 16 to 30, 1923, under the provisions of Special 
Order No. 119. 

Section 20 of the act of June 10, 1922, 42 Stat., 632, requires that 
officers be detailed to duty involving flying and when so detailed 
they are entitled to increased pay for flying under section 13 of the 
national defense act as amended by section 13a of the act of June 
4, 1920, 41 Stat., 768, which provides: 


* * * Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay while on duty requiring them to participate regu- 
larly and frequently in aerial flights; and hereafter no person shall receive 
additional pay for aviation duty except as prescribed in this section: 


When a reserve officer is ordered to active duty he is entitled, 
under section 37a of the act of June 4, 1920, 41 Stat., 776, to the same 
pay and allowances as an officer of the Regular Army of the same 
grade and length of service except as modified by section 3, act of 
June 10, 1922, 42 Stat., 627. No additional pay for flying duty is 
payable except there be a lawful detail to duty involving flying, 
2 Comp. Gen., 185; id., 370, and there be flights as required under 
act of 1920 and the executive order of July 1, 1922. 

It appears that claimant was regularly detailed to duty involv- 
ing flying effective March 1, 1923, that he performed the required 
flights in connection with assigned duties and he was entitled to ad- 
ditional pay therefor until the date that such detail was regularly 





DECISIONS OF THE COMPTROLLER GENERAL, 727 


terminated. The commanding officer, Chanute Field, acting under 
the direction of the Chief of Air Service, was authorized to termi- 
nate the detail to duty involving flying of officers under his command. 
Special Order No. 29 directed that claimant be relieved from duty 
requiring regular and frequent participation in aerial flights and 
such order operated to revoke his detail to duty involving flying on 
April 23, 1923. The action of the commanding officer purporting 
to make the revocation effective first on May 1 and subsequently 
on April 15, 1923, was without effect. See principle discussed in 
Montgomery v. United States, 19 Ct. Cl., 370; Palen v. United 
States, 19 Ct. Cl., 389; Mimmack v. United States, 97 U. S., 246; 
United States v. Corson, 114 U. S., 619; 1 Comp. Gen., 737. The 
voluntary flights made by claimant subsequent to April 23, 1923, in 
order to complete his course of instruction in aerial photography 
did not operate to redetail him to duty involving flying. The 
method of detail is prescribed in the executive order of July 1, 
1922. Flights, whether in connection with assigned duties or other- 
wise, do not entitle an officer to increased pay for flying after re- 
vocation of detail and the additional pay allowed by the settlement 
for the period from April 23 to 30, 1923, is accordingly disallowed, 
being for 8 days at $105 per month, or $28. 

Upon review there is certified due the United States $28, which 


amount should be remitted to this office within 30 days. 


ADVERTISING—SALE OF AUTOMOBILES SEIZED UNDER THE 
NATIONAL PROHIBITION ACT. 


The cost of advertising the sale of an automobile seized under Title II, Section 
26, of the national prohibition act, 41 Stat., 315, constitutes a legal and 
just charge against the proceeds of sale. 

Where the proceeds of a sale of an automobile seized under the national pro- 
hibition act have been covered into the Treasury as miscellaneous re- 
ceipts, the cost of the advertising is properly payable from the appropria- 
tion made pursuant to Section 3689, Revised Statutes, for “ Refunding 
Moneys Erroneously Received and Covered, 1924.” 


Decision by Comptroller General McCarl, April 8, 1924: 

There is for decision the matter of the payment of a claim for $2.20 
in favor of the Banner Publishing Co., Nashville, Tenn., for the pub- 
lication in the May 26 and June 2, 1923, editions of “ The Banner ” 
of notice of sale of a Ford touring car “ seized in the case of an un- 
known party, Nashville, Tenn., May 3, 1923, for violation of the na- 
tional prohibition act.” 

The matter involved is set out in communication of January 16, 
1924, of the acting chief, general prohibition agents, as follows: 

This claim covers advertising as required by law in connection with a court 


ordgr for the sale of one Ford touring car, engine No. 7081339, which was sold 
on June 14, 1923, by prohibition agent Eugene G. Asher. Cashier’s check drawn 
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ou the Fourth National Bank of Nashville, Tenn., in the amount of $329.30 was 
covered into the Treasury as “ miscellaneous receipts” on July 13, 1923. At 
the time this action was taken it was thought all of the expenses incident to the 
seizure and sale had been paid from the proceeds, but it was later found that 
this bill for advertising had not been paid. 


Section 3689, Revised Statutes, provides: 


There are appropriated, out of any moneys in the Treasury not otherwise 
appropriated, for the purposes hereinafter specified, such sums as may be nec- 
essary for the same respectively; and such appropriations shall be deemed per- 
manent annual appropriations. 


EXECUTIVE. 


UNDER THE TREASURY DEPARTMENT. 
” 





















*” * 
Refunding moneys erroneously received and covered: 


To refund moneys received and covered into the Treasury before the payment 
of legal and just charges against the same. 


Jn decision of February 26, 1924, it was said: 


* = 


The words “ legal and just charges” as used in this section mean an obliga- 
tion or lien on the moneys received which could have been discharged from it 
before it was paid into the Treasury: 14 Comp. Dec., 82. In 17 Comp. Dec., 273, 
it is stated: 

“Tt is clear, however, that each of the provisions refers only to moneys that 
might properly be paid into the Treasury as public moneys but for the existence 
of the legal charges against it. This idea is expressed in the original act by 
designating it as moneys ‘ accruing to the United States’ from ‘fines, penalties, 
and forfeitures,’ or ‘other sources.’ There could be no legal and just charges 
for which the United States would be liable against moneys that did not accrue 
to the United States. It would be a misnomer to use the words ‘ legal and just 
charges against the same’ as synonymous with legal title in cr to. This provi- 
sion has never been held to authorize the repayment of moneys that belonged 
to private parties which were illegally covered into the Treasury. It does not 
make an appropriation to repay all moneys that may have been erroneously 
received and covered into the Treasury, but only to satisfy legal and just 
charges, in the nature of liens against the moneys that have been collected by 
proper authority and which, but for the existence of such charges, would be 
covered into the Treasury * * *,” 

























Title II, section 26, of the national prohibition act, 41 Stat., 315- 
316, provides: 

* * * Whenever intoxicating liquors transported or possessed illegally 
shall be seized by an officer he shall take possession of the vehicle * * *. 
If, however, no one shall be found claiming the * * * automobile, the 
taking of the same, with a description thereof, shall be advertised in some 
newspaper published in the city or county where taken * * * once a week 
for two weeks * * * and if no claimant shall appear within ten days after 
the last publication of the advertisement, the property shall be sold and the 
proceeds after deducting the expenses and costs shall be paid into the Treasury 
of the United States as miscellaneous receipts. 


The expense of advertising the sale here in question constituted a 
legal and just charge against the amount of $329.30 deposited into 
the Treasury and covered into miscellaneous receipts, the amount of 
such expense, $2.20, being erroneously received and covered within 
the intent and meaning of section 3689, Revised Statutes. 

A settlement should be stated in favor of the Banner Publishing 
Co., Nashville, Tenn., allowing $2.20 under the appropriation for 
“Refunding Moneys Erroneously Received and Covered, 1924.” 
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WAGES DUE DISABLED AMERICAN SEAMEN. 


Under section 4580, Revised Statutes, as amended by the act of June 26, 1884, 
23 Stat., 54, an American seaman is entitled to his wages up to the date 
of his discharge before an American consular officer, notwithstanding the 
master of the vessel of which the seaman was a member of the crew may 
have been unable to appear before the consular officer, or that the seaman 
was incapacitated to render any service by reason of mental disability 
which also prevented his discharge at an earlier date. Decision of March 
3, 1924, 3 Comp. Gen., 575, amplified. 

Comptroller General McCarl to the Secretary of State, April 9, 1924: 

I have your letter dated February 1, 1924, requesting my decision 
as to the date to which a seaman is entitled to wages upon discharge 
at a foreign port under the circumstances reported in dispatch from 
the American consul general at Buenos Aires, Argentina, dated 
September 13, 1923. The facts, in so far as pertinent, are summar- 
ized as follows: 

The master of the American S. S. West Notus, on September 3, 
1923, reported to the consul general that Dimetrios Prodchenko 
was discharged by him at Bahia Blanca, Province of Buenos Aires, 
on August 4, 1923, on the ground of mental alienation, and that the 
seaman was taken in charge by the Argentine authorities, who placed 
him on the 8th of August in the Hospicio de las Mercedes, in Buenos 
Aires, for treatment. The master made no attempt to communicate 
with the consulate general from Bahia Blanca, but proceeded from 
Bahia Blanca to Rosario, where he applied to the American consul 
on August 11 for the formal discharge of the seaman, but the consul 
thought that as the seaman was at Buenos Aires the discharge should 
be made before the consul general at that place, which was there 
finally accomplished on September 3, 1923. Bahia Blanca is down 
the coast from Buenos Aires, past which the West Notus proceeded 
to reach Rosario on August 11. 

While the services of this seaman with the ship actually termi- 
nated at Bahia Blanca on August 4, yet the formal discharge did 
not take place until September 3, at Buenos Aires. In consequence 
of this situation the Consul General collected wages for the seaman 
to and including September 3, of which he paid the seaman for 
wages due to August 4, inclusive, but has withheld the balance until 
advised whether under the circumstances it shall be paid the seaman 
as due him, or whether it should be returned to the agents. 

There have been a number of statutes enacted designed to govern 
the relations of the masters and men of the merchant marine and to 
protect the interest of American seamen, among which the following 
may be cited and considered as having a bearing upon the question 
here presented. 

Sections 4573, 4574 and 4575, Revised Statutes, contain provisions 
requiring masters, before clearance of the vessels, to furnish the 
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collector of the customs at the port with a list containing the names 
of the crew and certain other information including terms and con- 
ditions of employment, rates of wages, etc., and providing for a 
certified copy of such lists to be carried by the master to be laid 
before consular officers in foreign ports when necessary for certain 
purposes. Section 4576, as amended by the act of March 3, 1897, 
29 Stat., 688, provides: 


Sec. 4676. The master of every vessel bound on a foreign voyage or engaged 
in the whale fishery shall exhibit the certified copy of the list of the crew 
to the first boarding officer at the first port in the United States at which he 
shall arrive on his return, and also produce the persons named therein to 
the boarding officer, whose duty it shall be to examine the men with such list 
and to report the same to the collector; and it shall be the duty of the col- 
lector at the port of arrival, where the same is different from the port from 
which the vessel originally sailed, to transmit a copy of the list so reported 
to him to the collector of the port from which such vessel originally sailed. 
For each failure to produce any person on the certified copy of the list of the 
crew the master and owner shall be severally liable to a penalty of four hun- 
dred dollars, to be sued for, prosecuted, and disposed of in such a manner 
as penalties and forfeitures which may be incurred for offenses against the 
laws relating to the collection of duties; but such penalties shall not be in- 
curred on account of the master not producing to the first boarding officer 
any of the persons contained in the list who may have been discharged in a 
foreign country with the consent of the consul, vice-consul, commercial agent, 
or vice-commercial agent there residing, certified in writing, under his hand 
and official seal, to be produced to the collector with the other persons com- 
posing the crew, nor on account of any such person dying or absconding or 
being forcibly impressed into other service of which satisfactory proof shall 
also be exhibited to the collector. 


Section 4580, Revised Statutes, as amended by the act of June 
26, 1884, 23 Stat., 54, provides: 

Upon the application of the master of any vessel to a consular officer to 
discharge a seaman, or upon the application of any seaman for his own dis- 
charge, if it appears to such officer that said seaman has completed his shipping 
agreement, or is entitled to his discharge under any act of Congress or according 
to the general principles or usages of maritime law as recognized in the 
United States, such officer shall discharge said seaman, and require from the 
master of said vessel, before such discharge shall be made, payment of the 
wages which may then be due said seaman, but no payment of extra wages 
shall be required by any consular officer upon such discharge of any seaman 
except as provided in this act. 

The foregoing statutes disclose an intendment; first, that the mas- 
ter of a vessel shall produce the crew intact at the completion of a 
particular voyage, or in lieu thereof submit such evidence as will 
properly account for any missing members, such as the specified 
certificate showing a discharge with approval of a consular officer, 
and second, that the consular office shall be in the nature of a forum 
where either master or crew may appear and have their respective 
interests authoritatively adjudged and their obligations discharged. 

In a decision in the case of T, F. Oakes, 36 Fed., 442, it is said by 
the court: 
A consular officer of the United States may discharge a seaman, on the ap- 
plication of the master for any cause sanctioned by the usages and principles 
of maritime law, as recognized in the United States, on the payment of the 


wages then earned; and all claim for wages for the remainder of the voyage is 
thereby cut off and barred, 
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While from the facts disclosed it appears that the services of the 
seaman with the ship terminated when the master transferred the 
custody of that member to Argentine authorities at Bahia Blanca, 
yet the contractual obligations did not thereby terminate. 7 Op. 
Atty. Gen., 349. 

Section 4581, Revised Statutes, as amended by the acts of Decem- 
ber 21, 1898, 30 Stat., 759, and March 4, 1915, 38 Stat., 1185, pro- 
vides: 
Sec. 4581. If any consular officer, when discharging any seaman, shall neg- 
lect to require the payment of and collect the arrears of wages and extra 
wages required to be paid in the case of the discharge of any seaman, he shall 
be accountable to the United States for the full amount thereof. * * *. 
If the seaman is discharged by voluntary consent before the consul, he shall 
be entitled to his wages up to the time of his discharge, but not for any further 
period. If the seaman is discharged on account of injury or illness, incapaci- 
tating him for service, the expenses of his maintenance and return to the 
United States shall be paid from the fund for the maintenance and transporta- 
tion of destitute American seamen. 

Provided, That at the discretion of the Secretary of Commerce, and under 
such regulations as he may prescribe, if any seaman incapacitated from service 
by injury or illness is on board a vessel so situated that a prompt discharge 
requiring the personal appearance of the master of the vessel before an Ameri- 
can consul or consular agent is impracticable, such seaman may be sent to a 
consul or censular agent, who shall care for him and defray the cost of his 
maintenance and transportation, as provided in this paragraph. 

Section 4576, Revised Statutes, quoted, refers to“ persons * * * 
who may have been discharged in a foreign country with the con- 
sent of the consul * * * certified in writing, under his hand 
and official seal,” and section 4580, Revised Statutes, states “ Upon 
the application of any seaman to a consular officer for a discharge 
* * * the officer shall discharge such seaman; and shall require 
from the master of the vessel from which such discharge shall be 
made the payment of three months’ extra wages, over and above the 
wages which may then be due to such seaman.” These provisions, in 
connection with the contractual obligations as defined by the ship’s 
articles, clearly indicate that there can be no valid discharge from 
the mutual obligations of ship and crew in such a case as this except 
by the formal action of a consular officer as provided by the statutes. 
In this connection it was also stated in the case of the Oakes, herein- 
before cited, that: 
A consular certificate of the discharge of a seaman on the application of the 
master is only prima facia evidence of the material facts stated therein; and 
in a suit for wages for the unperformed part of the voyage by the discharged 
seaman, it may be shown that such discharge was illegal or without sufficient 
cause. 

Section 19 of the act of March 4, 1915, amending section 4581, Re- 
vised Statutes, cited swpra, to provide in certain cases for waiver of 
appearance in person of the master before the consular officer and 
authorizing instead the sending of the seaman to the consular officer, 
provides for the issuance of regulations by the Secretary of Com- 
merce to carry its provisions into effect. 


8779°—24——48 
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In accordance therewith the Secretary of Commerce, by a circular 
dated August 25, 1915, has directed that: 

The personal appearance of the master of the vessel before an American 
consul or consular agent to consent to the discharge of a seamen who has been 
incapacitated by injury or illness may be waived by the consul under the 
following conditions: 

(a) When the condition of the injured or ill seaman is such that prompt 
medical attendance is necessary and can not be furnished on shipboard, and 

(bd) When the master can not proceed with the seaman to the consul without 
risk to the crew, the vessel, or the cargo. 

In such cases the master will address to the consul in writing a full state- 
ment of the facts which render necessary the discharge of the seaman, together 
with a statement of the reasons why he himself is unable to appear before the 
consul. The statement should cover the usual particulars set forth in a dis- 
charge and should be accompanied with an account of the wages due and with 


the necessary funds to meet such wages, or (if the cash be not available) with an 
order on the owner for the amount due. 


If the consul shall deem the statement satisfactory, he may discharge the 
seaman as directed in section 4581, Revised Statutes, as amended by section 
16 of the act of December 21, 1898, and section 19 of the act of March 4, 1915, 
as if the master were present, attaching to the discharge and to his relief 
account a copy of the statement submitted by the master. 

If the consul shall deem the statement unsatisfactory, he will decline to grant 
the discharge and direct that the seaman be returned to the vessel at its 
expense. 

Giving effect to the apparent intention of the several statutes, as 
cited, it is evident that the master of a vessel must comply with 
statutory requirements to obtain such a discharge from liability of 
wages and in the instant case, under the regulations when it be- 
came necessary to deliver this incapacitated seaman at an inter- 
mediate port, under such circumstances that the master could not 
appear before an American consul to obtain a statutory discharge, 
he was required to send such seaman to a consul or consular agent, 
together with a full statement of the reasons why he himself was 
unable to appear, which should cover the usual particulars set forth 
in a discharge, and be accompanied with an account of the wages 
due and with necessary funds to meet the wages. 

The master of the West Notus, however, did not comply with the 
required conditions. While the seaman was shortly afterwards 
sent to Buenos Aires, there is no evidence that the master was re- 
sponsible for the transfer. At least he did not send the seaman to 
the consul to whom he contemplated applying as required by the 
regulations. Further, no statement, together with an account and 
accrued wages, was transmitted as required by the regulations. 
It may be that this seaman was simply abandoned to the care of 
the port authorities of Bahia Blanca by the master who, sup- 
posedly, anticipated a discharge of his liabilities by merely apply- 
ing to an American consul at his destined port. It is well settled 
that the master of a vessel can not terminate at will the obligation 
to a sick or incapacitated seaman for wages, but the responsibility 
must, in the absence of a valid discharge in accordance with a 
prescribed procedure, continue until the end of the engagement. 
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In 1 Fed., 728, Waynshohn v. Merrimar et al, it was said: 


A seaman, though sick, who is left by the master in a foreign port, without 
his consent and without being discharged, is entitled to his wages up to the 
end of the voyage, or until he get back to his home port. 

It is supposable from the fact of there being no American consul 
at Bahia Blanca, and in view of the seaman’s mental condition, 
perhaps preventing an immediate transfer, that the master con- 
sidered and took what he supposed to be the only practical course, 
of proceeding to his destination and filing his statement with the 
consul at that port. Having complied at least to this extent, it 
was yet optional with the consul to decline to grant the discharge 
and cast the expense and care upon the vessel if he deemed the 
statement unsatisfactory in view of all the circumstances. The 
presumption that the censul at Rosario acted judiciously appears 
sustained by the fact that the amendment to section 4581, as made 
by section 19 of the act of March 4, 1915, swpra, in providing that 
the seaman may be sent to a consul, evidently contemplates that 
the seaman shall be produced before the consul to confer a jurisdic- 
tion of such matters and give the consul custody of such invalid. 
The necessary conditions to a right of discharge appear not to have 
materialized until the appearance of the master before the Consul 
General at Buenos Aires, September 3, where custody and care of 
the seaman, who had arrived in the meantime, could be accepted 
by the consulate, and when the conditions involved could be inves- 
tigated. The discharge at that date appears to have been proper 
and valid; and in accordance with the law and regulations appli- 
cable to the situation, as understood from the statement submitted 
and facts stated herein, it must be held that the collection of arrears 
of wages from the West Notus to September 3, 1923, was proper 
and lawful, and subject to no equitable claim of the steamship, 
because the conditions necessary to a discharge had not been com- 
plied with until that date. Payment to Dimetrios Prodchenko is 
authorized from so much of the balance of the amount so collected 
as will pay his wages to September 3, 1923, if otherwise correct. 


CIVILIAN EMPLOYEES—ADDITIONAL COMPENSATION FOR 
EXTRA WORK. 


An employee in the Indian Service who is paid an annual salary is not entitled 
to compensation in addition to such annual salary for extra service 
rendered outside of office hours. 

Decision by Comptroller General McCarl, April 9, 1924: 

W. W. Coon, Supervisor of Indian Schools, Sherman Institute, 

Riverside, Calif., requested February 7, 1924, review of settlement 

No. 1626-In., dated January 12, 1924, wherein was disallowed the 





















734 DECISIONS OF THE COMPTROLLER GENERAL, 





sum of $19.50 paid to Mrs. May B. Stangenberger, for typewriting 
various reports for Mr. Coon. 

The disallowance was made because at the time of performing the 
service the payee was a stenographer in the employ of the Indian 
Service (San Francisco warehouse) at a salary of $1,200 per annum 
plus the bonus. 

It appears that the work for which payment was made was done 
on Sundays and evenings on a personally owned typewriter and out- 
side of office hours. The supervisor states that while Mrs. Stangen- 
berger did a great deal of work for him on Government time, he 
had no way of compelling her to do his work either in or out of 
office hours, for the reason that he was in no way connected with 
the Indian warehouse where she was employed, and in order to get 
certain reports out promptly he agreed to pay her if she would take 
the work home and do it outside of office hours. He also states that 
the method adopted resulted in a saving to the Government. The 
statement that Mrs. Stangenberger rendered considerable service 
for Supervisor Coon during the usual office hours would indicate 
that the extra or overtime work was connected with her regular duties. 
But be that as it may, it is clear that the extra service did not con- 
stitute a separate and distinct position with compensation fixed by 
law or regulation. Therefore the payment to her of any compensa- 
tion in addition to her regular salary was in direct contravention 
of the provisions of section 1765, Revised Statutes. Whether the 
extra service could or could not have been required of the employee 
under her regular employment is not material in the case here pre- 
sented, Woodwill v. United States, 214 U. S., 82, but in this connec- 
tion see 12 Comp. Dec., 774; 24 éd., 350. 
Upon review the settlement is sustained. 


REWARDS FOR INFORMATION AS TO VIOLATIONS OF THE 
NATIONAL PROHIBITION ACT. 


Under the appropriation “ Enforcement of the Narcotic and National Prohibi- 
tion Acts, Internal Revenue, 1923,” 42 Stat., 376, which provides for expenses 
of “the securing of evidence of violations,” the payment of a reward for 
information furnished is not authorized, where it is shown that the infor- 
mation was furnished without offer of reward, or that any agreement was 
entered into with reference thereto. 
Decision by Comptroller General McCarl, April 10, 1924: 

Gorman McCullough, Martha E. Imwold, and Edward A. Imwold, 
by letter jointly signed, applied January 29, 1924, for review of set- 
tlements disallowing their claims for $100 reward for assistance 
rendered during July, 1922, in the apprehension of persons under 
indictment charged with conspiracy to defraud the Government by 
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robbing the distillery of William Foust’s Sons near Glen Rock, Pa., 
the disallowance of the respective claims, by settlement Nos. C—15806, 
of January 9, 1924, C-15807, of January 10, 1924, and C-15808, of 
January 11, 1924, being for the following reasons: 


The information and assistance given * * * was entirely voluntary 
* * *, The Government is not liable for compensation for a voluntary serv- 
ice, and unless there has been a prior special or general competent promise or 
authorization of compensation there is no legal obligation to pay for informa- 
tion after it has been voluntarily given. 


An explanation of the basis of the claims is given in letter of June 
14, 1923, of a special agent of the Internal Revenue Service, Harris- 
burg, Pa., addressed to the Chief, Special Intelligence Unit, Bureau 
of Internal Revenue, Washington, D. C., as follows: 


The depredation was committed by an armed body of men who made use of 
automobiles and auto trucks. For several days prior to the robbery, strange 
automobiles and trucks were seen in the neighborhood of Foust’s Distillery 
and rumors became prevalent that a raid on the distillery was pending. These 
automobiles and trucks were seen so frequently and in such large numbers, 
and the men in charge of them acted and talked in such a manner as to arouse 
the suspicions of Mr. and Mrs, Imwold and Gorman McCullough, Mrs. Imwold’s 
brother, who reside 8 or 10 miles south of the distillery, resulting in the 
Imwolds and Mr. McCullough making memoranda of the license numbers of 
the machines. It was through the information thus secured that the identity 
of the persons responsible for the depredation was learned, and largely through 
the evidence of the Imwolds and Mr. McCullough that the convictions were 
made possible. , 

Mr. and Mrs. Imwold and Mr. McCullough have willingly assisted the in- 
vestigating officers in every possible way, and have attended hearings and the 
trial without complaint, even though such attendance meant financial loss to 
them. On one occasion they went to Baltimore at the request of the investiga- 
tors for the purpose of identifying, if possible, certain of the defendants. No 
remuneration has been made to them for their expenses and time on this trip, 
which was of great importance in the prosecution. 

It is recommended that payment in the amount of $100 be made to each of 
the three persons mentioned; Mr. Edward A. Imwold, Martha E. Imwold, and 
Gorman McCullough, all of Freeland, Md., in accordance with their vouchers 
on Forms 10, herewith enclosed. 


By letter of November 13, 1923, the following request was made 
of the Commissioner of Internal Revenue by this office: 
It is noted that the amount to be paid each person is $100. Information is 


requested if there was a prior agreement to pay this amount for the assistance 
rendered. 


The special agent at Harrisburg, Pa., by letter of December 7, 
1923, to the Chief, Special Intelligence Unit, Bureau of Internal 
Revenue, Washington, D. C., reported: 


In response to the inquiry of the Comptroller General, there was no prior 
agreement with Edward A. Imwold, Martha BE. Imwold, or Gorman McCul- 
lough for the payment to them of a reward, nor was there any agreement or 
understanding with them that they would be compensated in any way for 
ass’stance rendered or information given by them in the apprehension of per- 
sons charged with conspiracy to rob the distillery of William Foust’s Sons, 
Glen Rock, Pa., on July 14, 1922. 

The information and assistance given by the persons mentioned was entirely 
voluntary on their part. 
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Upon being notified of the disallowance of the claims in question, 
the special agent at Harrisburg, Pa., in his letter of January 26, 
1924, to the Chief, Special Intelligence Unit, stated: 


There apparently has been a misapprehension on my part as to the meaning 
of the Comptroller General's letter of November 13, 1923, wherein he requests 
information as to whether or not there was a prior agreement to pay the 
amounts mentioned for the assistance rendered. 

As stated in my letter of December 7, 1923, there was no prior agreement that 
payments would be made to the Imwolds and to Mr. McCullough, and the in- 
formation and assistance given by them was entirely voluntary on the'r part. 

This statement is correct, and there was no agreement prior to the depreda- 
tion when the Imwolds and Mr. McCullough made memorandum of license 
numbers of trucks and automobiles which later was of great value. But, sub- 
sequently, these persons were given to understand that they would be com- 
pensated for their time and services in obtaining further evidence and in- 
formation. This is set forth in my letter of February 23, 1923, wherein it is 
stated that the persons mentioned performed certain service with the under- 
standing that they would be compensated. By the expression “ voluntarily 
given” I meant that the Imwolds and Mr. McCullough at all times willingly 
gave information and assisted the Government investigators, and did not mean 
that they took the initiative and gave information and furnished service without 
helng requested to do so or without expectation of reward. 

It is believed that the services performed by the Imwolds and Mr. Me- 
Cullough come within the provisions of “ General Competent Promise” and that, 
therefore, there is a legal obligation on the part of the Government to make 
the payments for which application has been made. 

It is recommended that these papers be returned to the General Accounting 
Office with the recommendation that the applications of Edward A. Imwold, 
Martha E. Imwold and Gorman McCullough be given further consideration. 


The appropriation under which the items are indicated for pay- 


ment, “ Enforcement of the Narcotic and National Prohibition Acts, 
Internal Revenue, 1923,” 42 Stat., 376, provides: 

For expenses to enforce the provis ons of the “ National Prohibition Act” 
and the Act * * * approved December 17, 1914, as amended by the “ Reve- 
nue Act of 1918” including * * * the securing of evidence of violations 
of the Acts * * %. 

The robbing of the distillery here in question, whatever other of- 
fense it may have been, was unquestionably a violation of the na- 
tional prohibition act, prohibiting the manufacturing, selling, bar- 
tering, transporting, importing, exporting, delivering, furnishing, 
or possessing of intoxicating liquor except as authorized in such act. 

The information furnished by the administrative authorities in 
connection with these claims, and upon which the disallowances were 
based, warranted the disallowances, and the matters submitted sub- 
sequent thereto and absolutely at variance with the original informa- 
tion, can not be accepted as warranting a reversal thereof. It is 
clear that if the claimants actually performed any service or in- 
curred any expenses in connection with this matter it was not in pur- 
suance of any valid contract or agreement such as would obligate the 
Government to make payment therefor from the appropriation 
sought to be charged. 
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Furthermore, the giving to officers of the law of information rela- 
tive to the identity or whereabouts of the perpetrators of a crime 
is not the rendering of a service calling for compensation from the 
Government, and the information furnished by the claimants in this 
case is not such “ evidence” as is contemplated under the provision in 
the appropriation, supra, for “the securing of evidence.” 

Upon review the settlements are sustained. 


ADVERTISING—DELEGATION OF AUTHORITY. 


The Secretary of the Interior may delegate to a subordinate official of his 
department authority to advertise but in compliance with section 3828, 
Revised Statutes, the bill for advertising must be accompanied by the 
order of the authorizing official as warrant to claim, as well as authority 
to pay, public funds for such puxposes. 

No payment may be made for advertising where the prior written authority 
of the head of the department has not been obtained, as required by sec- 
tion 3828, Revised Statutes; and a subsequent approval or ratification by 
the head of the department does not remove the statutory bar. 


Decision by Comptroller General McCarl, April 10, 1924: 

The Secretary of the Interior applied March 13, 1924, for review 
of settlement No. 07729 of January 15, 1924, disallowing the claim 
of The Milwaukee Journal, in the sum of $33.44, representing publi- 
cation of advertisements of sale of Oneida Indian School Plant, on 
January 25, February 1, 8, 15, 22, and March 8, 15, 22, 1923, which 


claim was disallowed for the reason that the evidence submitted 
showed that the publication was not authorized until August 14, 
1923, it being held that advertising must be specifically authorized by 
the head of the department involved before the publication thereof. 

The basis of this disallowance was that no evidence appears of a 
compliance with the provisions of section 3828, Revised Statutes, 
as follows: 

No advertisement, notice, or proposal for any Executive Department of the 
Government, or for any Bureau thereof, or for any office therewith connected, 
shall be published in any newspaper whatever, except in pursuance of a written 
authority for such publication from the head of such Department; and no bill 
for any such advertising, or publication, shall be paid, unless there be presented 
with such bill, a copy of such written authority. 

With the idea of curing the omission there are now submitted 
copies of letters purposing to effect an authorization in accordance 
with the statute cited. The first, dated November 27, 1911, directed 
to the Commissioner of Indian Affairs, is signed by the First Assist- 
ant Secretary, and purports to place the advertising necessary to the 
work of that bureau under the commissioner and authorizes that 
official to select and instruct his oflicers— 


* * * to use, for advertising purposes, such newspapers of local or gen- 
eral circulation in each locality as will sufficiently meet the requirements of 
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the respective laws, or the regulations or instructions of the department, and 
will convey the purpose of such advertisements to the public, provided that not 
more than three newspapers shall be so selected in any one locality. 

The duty under the Revised Statutes, cited, swpra, is one placed 
upon the head of a department. The office of First Assistant Sec- 
retary of the Interior was created by the act of March 3, 1885, 23 
Stat., 497; and section 439, Revised Statutes, provides that: 


The Assistant Secretary of the Interior shall perform such duties in the 
Department of the Interior as shall be prescribed by the Secretary, or may 
be required by law. 

Under this statute where the Secretary of the Interior has pre- 
scribed a particular duty for one of his assistant secretaries, the 
performance of that duty by such assistant is of like effect as if 
performed by the head. 27 Comp. Dec., 315-317. The order origi- 
nated by the first assistant, appearing not to have been subsequently 
disapproved, will be presumed from lapse of time to have been an 
exercise of duty regularly assigned. 

It has been held that the written authorization by the head of a 
department to a subordinate official directing him in general terms 
to place advertisements as may be required is a substantial com- 
pliance with the requirements of section 3828, Revised Statutes, so 
far as said section requires that advertisements for the Government 
be published only upon the written authorization of the head of a 
department, but the subordinate official should, in turn, place the 
advertising so authorized in general terms, by written orders 
directed to the particular newspapers selected by him as a medium 
for such advertising, and a copy of his specific order should be 
attached to bills rendered by the newspapers for advertising service. 
19 Comp. Dec., 628; United States v. Odeneal, 10 Fed. Rep., 616. 

By copy of a second letter dated January 13, 1923, Mr. Edgar A. 
Allen, superintendent, Keshena School, is advised that— 

Enclosed is a copy of a letter addressed to-day to Mrs. Laura Cornelius 
Kellogg. The amount deposited with you may be taken up as proceeds of 
labor, subject to disposition in the manner applicable to such funds. 

The property should be readvertised under like terms and conditions as in 
the former advertisement. You will please see that Mrs. Kellogg receives 
special notice thereof. 

(Signed) Cuas. H. Burks, 
Commissioner. 

While this letter indicates in a general way an authority to adver- 
tise, it is not apparent upon whom the authority is conferred, and, 
further, there is not submitted by the publishers a copy of the 
specific order of the official immediately ordering the particula: 
service. 

The statute particularly stipulates that “no bill for any such 
advertising, or publication, shall be paid, unless there be presented, 
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with such bill, a copy of such written authority.” This stipulation 
was not complied with since no copy of an order of the kind accom- 
panied the claim. 

A letter of approval, as per copy dated August 14, 1923, or subse- 
quently issued orders designed to be effective nunc pro tunc, are in- 
effectual to operate as a compliance with the law to validate a bill 
for advertising, when there had been no compliance with the re- 
quired conditions precedent to the procurement of such services. It 
was stated many years ago by a former Comptroller of the Treasury 
that— 

It is a matter of history that this law was enacted for the express purpose, 
in part, of correcting a well-known abuse of the doctrine of ratification as 
applied to advertising done without authority, and it should be administered, 


as far as it reasonably can be, so as to suppress the mischief and advance the 
remedy intended. 5 Comp. Dec. 168. 


It is clear from the act that Congress intended that advertisements 
should be paid for only as the result of a properly given order 
directed by the head of the department, which same shall become 
the warrant of the publisher for his action, and which must be filed 
with his bill, both to entitle him to payment as well as to serve as 
the authority to pay public funds for that particular purpose. 

The present claim is not submitted in conformity with statutory 


requirements, and therefore such bill may not lawfully be paid. 
Upon review, the disallowance is sustained. 


SUBSISTENCE, PER DIEM IN LIEU OF AND ACTUAL EXPENSE— 
FRACTIONAL DAYS. 


Short temporary absences from headquarters on official business trips at such 
hours and under such conditions as to negative the incurring of any actual 
expenses for subsistence, do not entitle the employee to any reimbursement 
on account of subsistence, either on a per diem or an actual expense basis. 
Decision of March 7, 1924, 3 Comp. Gen. 598, amplified. 


Comptroller General McCarl to the Secretary of Labor, April 10, 1924: 
I have your letter dated April 4, 1924, in which with reference 
to my decision dated March 7, 1924, review 6200, you state— 


* * * that a serious question has been raised by the immigration fleld 
service as to how it can be applied when, in a given case, the expense of sub- 
sistence incurred by an employee is not equal to the amount of per diem he 
might have claimed under the amendment to paragraph 52 of the Travel 
Regulations of the Department of Labor. 

To bring out the point more clearly, if an employee is away from his offi- 
clal station for a period of five hours and actually incurs an item of expense 
incident to subsistence of 85 cents, it is not understood how he can recover 
that sum, in view of the fact that the regulations, above indicated, state that 
for an absence from official station he is entitled to $1, and should there be 
an absence of 10 hours and an expense of $1.75 is incurred, to what amount 
is he entitled? In the former case, is he entitled to 85 cents, $1, or nothing; 
and in the latter, is it to be $1.75, $2, or nothing? 
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It appears from your statement that there exists a misconception 
of the purport of the decision of March 7, 1924. That decision was 
not concerned with the character of the subsistence or method of 
reimbursing it, but considered primarily the question whether 
under the particular circumstances involved there was in fact any 
right at all to subsistence. 

There was stated the .fact that the idea and object of a travel 
allowance, whether in the nature of a reimbursement of actual ex- 
penses or a per diem in lieu thereof, is to make an employee whole 
as to any additional expense put to through travel upon the public 
business, and that it was the evident intent of the acts authorizing re- 
imbursement of the expenses of subsistence as a travel allowance 
that no expense shall be allowed where none is in fact incurred. 
Consequently, it was held that where an employee of the Govern- 
ment was merely temporarily absent from his official station op- 
erating within his district for short periods that do not interfere 
with the domestic arrangement for obtaining usual subsistence, it 
is apparent that no reimbursable basis for subsistence exists and 
the right to any such allowance fails. 

The hypothetical cases which you now submit appear to assume 
the same conditions as considered in the decision referred to, and 
if such is the case the decision carries its own answer to the effect 
that no reimbursable basis exists. 

Section 52 of those regulations as amended December 1, 1920, 
provides for per diem in lieu of subsistence under the provisions of 
the act of August 1, 1914, 38 Stat., 680, therefore it is not seen how 
any question can arise as to the amount of actual expenses, because 
the per diem thus fixed in conformity with law becomes the only 
basis for payment of travel subsistence. If an employee is away from 
his official station in a travel status under circumstances which en- 
title him to a per diem in lieu of subsistence, he is entitled to only 
the per diem prescribed in the statute, or such fraction thereof as 
is fixed by the regulations, and there is thus no occasion to consider 
whether the amount actually expended is more or less than the per 
diem provided. 

The questions presented are answered by stating that an em- 
ployee absent from his official station for such short periods during 
the day as would not ordinarily and necessarily cause the employee 
to incur expenses for subsistence in addition to such expenses as 
would have been incurred if he had remained at his official station 
is not entitled to any reimbursement on account of subsistence either 
on a per diem or an actual expense basis. 
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PURCHASES—OVERHEAD CHARGES FOR MATERIAL RETURNED 
TO VENDOR. 


The payment of a claim of a vendor arising from expenses incurred in deliver- 
ing to a naval vessel and receiving back supplies furnished upon the 
unapproved requisition of the vessel’s supply officer, Is not authorized, as 


the United States is not obligated to pay claims arising out of unauthorized 
acts of its agents. 


Decision by Comptroller General McCarl, April 10, 1924: 

Goetz Ice Machine Co. applied December 4, 1923, for a review of 
settlement No. M-21461, dated November 21, 1923, disallowing its 
claim for $12.84, overhead charge for handling ice-machine parts 
which were delivered to the U. S. S. Antares, pier 5, Philadelphia 
Navy Yard, February 27, 1923, and which were returned to claimant 
May 16, 1923. 

The record shows that the material was ordered by the supply of- 
ficer of the vessel upon request of the engineey officer as being ur- 
gently needed to make necessary repairs to the ice machine prior to 
sailing March 1, 1923; that as the said parts could not be supplied 
by the navy yard, Philadelphia, Pa., and were of proprietary nature, 
the order to claimant was issued simultaneously with the submis- 
sion of requisition to the Navy Department for approval; that the 
requisition was approved by the Bureau of Engineering March 1 
and by the Bureau of Supplies and Aécounts March 6, the latter 
bureau directing that the material be supplied from excess stock 
on hand at naval supply station, naval operating base, Hampton 
Roads, Va.; and that the material delivered by claimant was not 
used in any part of the vessel and was returned to claimant in the 
original packing upon the return of the vessel to Philadelphia, May 
16, 1923. 

It thus appears that the supply officer was without authority to 
issue the order to claimant for the material in advance of approval 
of the requisition. As approved the requisition disclosed that the 
Government had an excess supply of the material on hand at a 
supply station and the administrative office directed that from that 
supply station the vessel obtain the material requisitioned. The 
material delivered upon the unauthorized order was returned to 
claimant without any use having been made thereof for the benefit 
of the Government. 

It is well established that the United States is not obligated to 
pay claims arising out of unauthorized acts of its agents, 

Upon review the settlement is sustained. 
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TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN. 


The publication issued by the Hydrographic Office, United States Navy Depart- 
ment, entitled “Tables of Distances Between Ports Via the Shortest 
Navigable Routes,” the latest edition of which is designated as H. O. 
No. 117, is established as the official guide for computation of distances in 
making payments for transportation furnished destitute seamen from for- 
eign ports to the United States. The distance is to be computed in statute 
miles and not nautical miles. 

Where a vessel transporting destitute seamen leaves a foreign port bound for a 
port in the continental United States and regularly touches at other for- 
eign ports en route, the distance to be used in determining the maximum 

amount payable to the owner of the vessel is the shortest navigable route 

between each of the ports at which the vessel touches, or the actual dis- 
tance traveled if stated to be less, and not necessarily the shortest navi- 
gable route between the port where the destitute seamen were placed on 
the vessel and the destination in the United States. 


Decision by Comptroller General McCarl, April 10, 1924: 

The Pacific Mail Steamship Co., managing agent for the United 
States Shipping Board, has requested review of settlement C-16172-S, 
of November 20, 1923, allowing the sum of only $208.92 for trans- 
portation of destitute American seamen B. Skog and H. E. Boyce, 
from Yokohama, Japan, to San Francisco, Calif., January 8 to 23, 
19238, via S. S. President Lincoln. The amount allowed was com- 
puted on the distance directly between the two ports being 5,223 
miles, at two cents per mile. 

The rate for transportation of destitute American seamen from 
foreign ports to the United States is controlled by section 4578, 
Revised Statutes, as amended by section 9 of the act of June 26, 
1884, 23 Stat., 55, section 18 of the act of June 19, 1886, 24 Stat., 
83, and the act of January 3, 1923, 42 Stat., 1072. The rate thus 
fixed, when the transportation is by steamship, is such rate as may 
be agreed upon not in excess of the lowest passenger rate and not 
in excess of 2 cents per mile. 

In the case here presented the consular officer in his certificate 
authorizing transportation, required by the controlling statute, cer- 
tified that the steerage passage on the S. S. President Lincoln was 
$129.76 and that the distance between the ports involved is 6,488 
miles. If in fact the ship had a steerage rate it is the maximum 
allowable for the transportation of destitute seamen, by the control- 
ling statute unless in excess of 2 cents per mile. 

The question for decision is, therefore, what is the correct basis 
for computation of the distance! 

Heretofore there has been no generally recognized official guide for 
computation of the distances from foreign ports to the United States 
in making settlement of claims for transportation of destitute sea- 
men. Apparently it has been the practice to obtain the correct dis- 
tance from the best evidence available in each individual case. See 
1 Comp. Gen., 390. 

There is now published by the Hydrographic Office, United States 
Navy Department, a “Table of Distances Between Ports Via the 



















DECISIONS OF THE COMPTROLLER GENERAL, 743 


Shortest Navigable Routes.” The latest edition is designated as H. O. 
No. 117, published in 1923. This office has been advised that new 
editions are to be issued when sufficient corrections justify. The 
publication gives the distances in nautical and statute miles between 
the various ports, and where more than one route exists the table 
gives the name and distance over a practical route. In some in- 
stances the distance over two or more routes between the same ports 
is given. This publication may properly be used as the official guide 
for computation of distances in determining the maximum amount 
payable for transportation furnished destitute seamen from foreign 
ports to the United States. 

The controlling statute fixes the maximum rate at 2 cents “ per 
mile” without specifying whether statute or nautical. While it is 
recognized that the transportation is by sea, where the nautical or 
marine mile is generally used in computation of distances, it is be- 
lieved that the enactment contemplated statute or land miles and it 
has always been so construed. 

The distance used in the settlement now under review, and as 
certified by the administrative office, was 5,223 statute miles, being 
over the direct route from Yokohama to San Francisco via the Great 
Circle. However, the regular route of the vessel and the route taken 
on this particular voyage is shown to be from Yokohama to Hono- 
lulu and from Honolulu to San Francisco. Where a vessel leaving 
a foreign port bound for a port in the continental United States 
regularly touches at other foreign ports en route, the distance to be 
used in determining the maximum amount payable to the owner of 
a vessel for transportation of destitute seamen is by the shortest 
navigable route between each of the ports at which the vessel touches 
as fixed by the official guide hereinbefore mentioned, or the actual 
distance traveled if stated by the claimant to be less, and not neces- 
sarily the distance over the shortest navigable route between the 
port where the disabled seaman is placed on the vessel and the final 
destination in the United States. 1 Comp. Gen., 388. 

The sworn statement furnished by claimant company at the re- 
quest of this office giving the number of miles traveled, to wit, 5,496, 
does not specify whether nautical or statute, and as the number 
given indicates that nautical miles were intended, being the equiva- 
lent of about 6,820 statute miles, the distance as fixed by the official 
guide herein established will be used in the computation of the dis- 
tance in this case, viz: 


Yokohama to Honolulu. hand Ss ; 8,908 statute miles. 
Honolulu to San Francisco____.______- ieee . 2,408 statute miles. 
hia ceceiale Re a aa : _.... 6,316 statute miles, 


Six thousand three hundred and sixteen miles at 2 cents per mile 
is $126.32 for each seaman or a total of $252.64 for both seamen 
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transported. As this is less than the amount agreed upon or the 
lowest. passenger rate as stated in the consular officer’s certificate, it is 
the amount allowable under the law. 


Upon review a difference of ($252.64 minus $208.92) $43.72 is cer- 
tified due claimant. 


DISTRICT OF COLUMBIA—RETIREMENT OF SCHOOL TEACHERS. 


Retired teachers of the public schools of the District of Columbia who during 
the month of June, 1919, were on a temporary leave of absence and who on 
June 30, 1919, had not been in a nonpay status for more than a year are 
to be regarded as “on the rolls” for the month of June, 1919, within the 
meaning of section 11 of the retirement act of January 15, 1920, 41 Stat., 389. 

The annuity payable to retired school teachers of the District of Columbia is 
apportioned to date of death of the annuitant and the accrued amount 
thereof is payable te the estate of the deceased annuitant. 


Comptroller General McCarl to the President, Board of Commissioners of 
the District of Columbia, April 11, 1924: 


I have your letter of March 18, 1924, requesting decision whether 
the service records of Mrs. A. L. Lofton, deceased, Miss Medora F. 
Barker, and Mrs. Nannie T. Myers, former public school teachers in 
the District of Columbja, authorize payment of retirement annuities. 

The case of Mrs. A. L. Lofton has heretofore been considered by 
this office, and on the facts then disclosed, showing that she had been 
granted perpetual leave of absence September 1, 1918, the decision 
of January 13, 1922, 1 Oomp. Gen., 358, held that her status on June 
30, 1919, did not authorize payment of retirement annuity. The re- 
port of the Auditor for the District of Columbia, forwarded with 
your submission, now discloses that the facts on which that decision 
was predicated were erroneous and that the correct facts are as 
follows: 


She was appointed on November 6, 1901, and was actively engaged in téaching 
until September 21, 1918, when she was granted leave of absence for one year. 
On October 8, 1919, her leave was further extended to June 30, 1920. Upon the 
expiration of this leave Mrs. Lofton applied for reinstatement to her position, 
when she was advised it would be necessary, under the rules of the Board of 
Education, to be examined by the health officer, in view of the fact that her 
leaves of absence had been granted because of ill health. Under date of July 
8, 1920, the health officer reported her “ physically disabled and incapable of 
satisfactorily performing the duties of teacher,” and recommended “ that she be 
retired in accordance with the provisions of the teachers’ retirement act.” In 
pursuance thereto, the Board of Education on September 10, 1920, ordered her 
retired under the provisions of section 4 of the act of January 15, 1920. 


The auditor further reports regarding this case as follows: 


Mrs. Lofton died on April 8, 1922, and thereafter her estate filed suit in 
the Supreme Court of the District of Columbia for the amount of annuity 
claimed to be due from the date of her retirement, as ordered by the Board 
of Education, to the date of her death. When this case was about to come 
to trial, the assistant corporation counsel, representing the interests of the 
District of Columbia, developed the apparent mistake in the submission of the 
Lofton case to the Comptroller General as one of the teachers on the “ per- 
petual leave list,” and believing that the Comptroller General’s decision was 
based upon the statement to that effect, agreed with counsel representing the 
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Lofton estate to postpone trial of the case until such time as the matter 
could again be submitted to the Comptroller General for his decision on the 
actual facts. A favorable decision in the premises would require the Dis- 
trict to pay to the Lofton estate $410.31 for the fiscal year 1921 and $324.21 
for the fiscal year 1922. The appropriation for the fiscal year 1921 has lapsed 
under provisions of law, so that in the event of a favorable decision it would 
be necessary to recommend to Congress the granting of a deficiency appropria- 


tion. 

The report in the case of Miss Barker shéws that she was em- 
ployed in teaching continuously from September 1, 1877, to Jan- 
uary 4, 1919, when granted leave of absence for one year, because 
of personal illness, under the provisions of rule 43—D of the rules 
and regulations for the government of the public schools of the 
District of Columbia. This leave of absence was extended for one 
year on January 5, 1920. On May 4, 1920, she made application 
for retirement for physical disability and was examined and certified 
as eligible by the District health officer. The Board of Education 
issued an order September 1, 1920, to retire Miss Barker effective 
as of July 8, 1920, for disability under section 4 of the teachers’ 
retirement act. 

The report in the case of Mrs. Myers shows that she was em- 
ployed in teaching continuously from July 1, 1886, to April 1, 1919, 
when given leave of absence for one year because of ill health. The 
leave of absence was extended on April 1, 1920, until February 16, 
1921. The Board of Education issued an order February 16, 1921, 


to retire Mrs. Myers effective as of November 4, 1920, for disability 
under section 4 of the teachers’ retirement act. 

The question presented by the service records of these former 
teachers is as to whether they may be regarded as having been “ on 
the rolls of the public schools” for the month of June, 1919, within 
the meaning of section 11 of the act of January 15, 1980, 41 Stat., 
389, which reads: 


* * * the provisions of this act shall apply to all teachers who were 
on the rolls of the publie schools of the District 9f Columbia for the month 
of June, 1919, if otherwise eligible. 


Rule 43-D of the Board of Education is as follows: 


Except as herein otherwise provided, leaves of absence without pay may 
be granted to employees of the public schools, in writing, on account of illness 
or for educational advantages: Provided, That the Superintendent of Public 
Schools may grant such leaves of absence or extension of leaves of absence 
and shall make all promotions and appointments as may be made necessary 
thereby, subject to approval, ratification, and confirmation of the Board of 
Education at its next meeting after such action is taken: Providing further, 
That in the case of sickness a certificate from a reputable physician stating 
the cause of absence, shall be filed at the time of the request for such leave 
of absence or extension of such leave of absence and in the case of absence 
for educational advantages a report of the work accomplished during said 
leave of absence shall be filed with the Superintendent of Public Schouls at 
the time of the reinstatement, and that, unless otherwise ordered by the 
Board of Education, an employee at the expiraffon of his leave of absence 
shall be appointed to the first vacancy in any position fer which he may be 
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qualified. Hereafter, the total consecutive temporary leave of absence of 
any teacher for any cause shall not exceed one calendar year, provided that 
this shall not be construed as preventing the Board of Education from grant- 
ing a perpetual leave of absence to those teachers whom it may wish to place 
oh a permanent retired list. 

It is understood that prior to the passage of the retirement act 
there existed a clear distinction between temporary leave of absence 
and perpetual leave of absence granted the school teachers. In the 
case of personal illness the temporary leave was intended to be 
temporary as designated, contemplating the return to active teaching 
service. In fact, a teacher was required to accept the first vacancy 
after the termination of the period of leave granted unless the leave 
was extended by the Board of Education. When on such temporary 
leave, the teacher was considered as on the active roll and subject, 
in so far as her official duties were concerned, to orders of the school 
authorities, although in a nonpay status. Under rule 43—D, supra, 
a teacher continuously absent for a period, or consecutive periods, 
of more than a year must be regarded as no longer in a temporary 
leave status or on the active roll regardless of whether the leave was 
or was not actually designated as perpetual. The perpetual leave 
was in the nature of a retirement for disability without any annuity 
and did not contemplate the return to active teaching status. (1 
Comp Gen., 358.) 

It now appears that neither Mrs. Lofton, Miss Barker, nor Mrs. 
Myers had been granted perpetual leave prior to June 30, 1919. It 
also appears that neither of these three teachers had been continu- 
ously absent in a nonpay status for a period of one year immediately 
preceding June 30, 1919, Mrs. Lofton having been so absent only 
from September 21, 1918, Miss Barker from January 4, 1919, and 
Mrs. Meyers from April 1, 1919. Accordingly, I have to advise that 
each of these three teachers may be regarded as having been on the 
rolls of the public schools of the District of Columbia for the month 
of June, 1919, within the meaning of section 11 of the teachers’ 
retirement act of January 15, 1920, supra. 

There is submitted the additional question in the case of Mrs. 
Lofton whether there may be paid to her estate the annuity install- 
ments accruing prior to her death. 

Section 10 of the act, 41 Stat. 389, provides as follows: 

That in case of the death of a teacher while in the service, the amount of 
his deductions, together with the interest then credited thereon, as provided 
in section 2 hereof, shall be paid to his legal representatives. 

In case of the death of an annuitant before he shall have received annuity 
payments equal to the amount of his deductions, together with the interest 
credited thereon, as hereinbefore provided, the balance thereof remaining to 
his credit at the date of his death shall be paid to his legal representative. 

This section is for the purpose of saving to the teacher or the 
personal representative of the teacher in the case of death the 
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amount deducted from the salary of the teacher, with the interest 
earned, 

Mrs. Lofton was not in a pay status at any time between the date 
the retirement act became effective and the date of her death; there- 
fore no deductions for the benefit of the retirement fund were made 
in her case. Hence, there was no amount to be paid to her legal 
representative under either of the two provisions above quoted. But 
the fact that no such deductions were made would have made no 
difference in the payments that would have been made to her during 
the period from September 10, 1920, date of her retirement, to April 
8, 1922, date of her death, if the facts now appearing had been 
known to this office when the decision of January 13, 1922, was 
rendered; and the lack of contribution on her part could not affect 
the character of such payments. That is to say, such payments 
nevertheless would have been annuities. They are specifically so 
designated in section 5 of the act which provides: 

That following the passage of this Act every teacher who shall be retired 
under the provisions of section 3 or section 4 hereof shall receive during the 
remainder of his life an annuity composed of * * * such annuity to be 
payable monthly and to cease and determine at his death. 

The general rule with respect to annuities for the sole benefit of 
the annuitant is that, in the absence of statutory provision to the 
contrary, they are not apportionable. That is to say, that the an- 
nuity does not accrue from day to day like salary or interest but 
accrues only on the dates fixed for payment of the periodical install- 
ments. But even under said rule the accrued installments in arrears 
at date of death of the annuitant are payable to the estate of the 
deceased annuitant. Moore v. Dunn, 92 N. C., 63. It would seem 
to be clear, therefore, that the estate of Mrs. Lofton would be en- 
titled to receive the accrued installments of her annuity that were 
in arrears at the date of her death, and in view of the character of 
these annuities—being based upon past personal services and in the 
nature of a salary without service—and the practice that has been 
established with reference to the payment of similar benefits, I am 
constrained to hold that the annuity may be apportioned to date of 
death and that payment thereof may be. made to the estate, 16 
Comp. Dec., 477 ; 20 id., 555; 32 Op. Atty. Gen., 552. 

The questions presented are answered accordingly. 

8779°—24——49 
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PURCHASES—PADLOCKS—UNITED STATES MARSHALS. 


Padlocks and hasps necessary to enforce injunction writs under the national 
prohibition act may be purchased where their use is required in the field 
and should be charged to the appropriation for “Salaries, fees, and 
expenses of United States marshals.” 


Comptroller General McCarl to the Attorney General, April 11, 1924: 

I have your letter of April 2, 1924 (JDH), requesting decision 
whether the purchase of padlocks and hasps necessitated in connec- 
tion with the serving of injunction writs under the national pro- 
hibition act may be made by the marshals in the field and charged 
to the appropriation for “Salaries, fees, and expenses of United 
States marshals,” or whether they should be furnished by the divi- 
sion of supplies of your department and the expenses thereof paid 
from the appropriation “Supplies, United States courts.” 

The act of June 17, 1910, 36 Stat., 531, requiring all supplies for 
executive departments and other Government establishments in 
Washington to be contracted for and purchased through the General 
Supply Committee is not exclusively applicable to the field service 
unless provision for the field service of the particular department 
has been included in the contracts for the fiscal year in question. 
20 Comp. Dec., 42; 26 id., 918. The purchase of locks and hasps for 
use by United States marshals is clearly a field expense and such 
purchases may be made by the marshal. However, there would ap- 
pear to be no reason why the articles should not be furnished by the 
division of supplies of your department if that procedure can be 
followed without detriment to the service and with less expense. 

The appropriation for salaries, fees, and expenses of marshals 
provides for such ordinary expenses of the marshal’s office as are 
necessarily incident to the discharge of his official duties. The ap- 
propriation for miscellaneous expenses, United States courts, pro- 
vides for such miscellaneous expenses of the courts and their officers, 
including marshals, as may be authorized by the Attorney General, 
and includes expenses of a miscellaneous character incurred by the 
marshal, such as are not necessarily incident to the discharge of his 
official duty. 20 Comp. Dec., 801. 

It is understood from your submission that the purchase and use 
of padlocks and hasps are necessary to the proper performance of the 
official duties of the marshal in connection with the enforcement of 
the national prohibition act. If such be the case the appropriation 
for “ Salaries, fees, and expenses of United States marshals” would 
appear to be the appropriation properly chargeable with the expense 
thereof. ‘The question submitted is answered accordingly. 
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COMPULSORY ORDERS—“ JUST COMPENSATION ”—RELIEF OF 
DISBURSING OFFICER. 


Under the act of June 15, 1917, 40 Stat., 182, a contractor who furnished 
supplies to the Navy Department under a compulsory order is only entitled 
to the price as fixed by the Navy Department as just compensation, and not 
to the tentative price as fixed in the compulsory order if it be more. 

Relief is granted disbursing officer, under the act of April 21, 1922, 42 Stat., 
497, for the difference in the amount paid between the tentative price as 
fixed in the compulsory order and the price as fixed as just compensation 
by the Navy Department, which was less than the tentative price, and 
charge raised against the contractor for the difference. 


Decision by Comptroller General McCarl, April 11, 1924: 


The Secretary of the Navy, by letter dated February 2, 1924, re- 
quested that relief under the act of April 21, 1922, 42 Stat. 497, be 
granted to J. H. Merriam, captain (SC), United States Navy, on 
account of certain payments made by that officer, during the months 
of July and August, 1918, to the Mishawaka Woolen Manufacturing 
Co., of Mishawaka, Ind., hereinafter referred to as the company, for 
rubber boots supplied the Navy Department under Navy order 
N-2422, dated May 4, 1918, credit for which has in part been with- 
held in Captain Merriam’s accounts for the reason that an overpay- 
ment of $11,581.46 had been made to that company under said order. 

The order in question was placed by the Navy Department under 
the provisions of section 120 of the national defense act of June 
3, 1916, 39 Stat., 213, as enlarged and extended by the act of June 
15, 1917, 40 Stat., 182, making appropriations to supply urgent 
deficiencies in appropriations for the fiscal year 1917, and for other 
purposes, in which the President was authorized and empowered, 
through such agency or agencies as he should determine, (a) to place 
an order with any person for such materials as the necessities of the 
Government, to be determined by the President, may require during 
the period of the war and which are of the nature, kind, and 
quantity usually produced or capable of being produced by such 
person; (b) to modify, suspend, cancel, or requisition any existing 
contract or future contract for the production or purchase of ma- 
terial, and (c) to require the owner or occupier of any plant in which 
materials are produced to place at the disposal of the United States 
the whole or any part of the output of such plant, and to deliver such 
output or part thereof in such quantities and at such times as may 
be specified in the order. 

The act provided that “compliance with all orders issued here- 
under shall be obligatory on any person to whom such order is given, 
and such order shall take precedence over all other orders and con- 
tracts placed with such person,” and that whenever the United States 
should make use of materials in accordance with provisions of the 
act— 
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it shall make just compensation therefor, to be determined by the President; 
and if the amount thereof, so determined by the President, is unsatisfactory 
to the person entitled to receive the same, such person shall be paid 75 per 
centum of the amount so determined by the President and shall be entitled to 
sue the United States to recover such further sum as, added to said 75 per 
centum, will make up such amount as will be just compensation therefor, in 
the manner provided for by section twenty-four, paragraph twenty, and section 
one hundred and forty-five of the Judicial Code. 

The act further provided that the word “ person” as therein used 
should include any individual, trustee, firm, association, company, 
corporation, or contractor, and that the word “material” should 
include stores, supplies, and equipment for ships. and everything 
required for or in connection with the production thereof. 

The order of May 4, 1918, required delivery of 19,026 pairs of 
rubber boots to be made to the Provisions and Clothing Depot, 
Brooklyn, New York, part of which were to be delivered immediately 
and the balance on or before August 30, 1918. Said order did not 
fix the amount of just compensation and gave the company the 
opportunity of agreeing thereto or of disagreeing and accepting 75 
per cent of the amount and suing for the difference between said 
amount and the amount claimed by it as just compensation, but 
provided as follows: 

(b) As it is impracticable to now determine a reasonable and just com- 
pensation for the material to be delivered, the fixing of the price will be 
subject to later determination. You are assured of a reasonable profit un- 
der this order; and as an advance payment you will be paid the unit prices 
stated hereon, with the understanding that such advance payment will not be 
considered as having any bearing upon the price to be subsequently fixed. Any 
difference between the amount of such advance payment and the amount finally 
determined upon as being just and reasonable will be paid to you or refunde:| 
by you, as the case may be. The unit price stated herein will not prejudice 
any future price determination or be considered as a precedent in determining 
such increases or decreases as may be later decided upon as proper. 

The unit price specified in the order was $3.55 per pair. 

The company accepted the order subject to the conditions above 
quoted and made delivery of all the boots required by said order for 
which it was paid $3.55 per pair, except for 40 pairs that were 
rejected. On June 9, 1919, after all deliveries had been made and 
paid for, the Navy Department fixed as a fair and just price $2.59 
per pair f. 0. b. contractor’s works, which price, it was stated, was 
to supersede the provisional price originally fixed. 

The company objected to the price as thus fixed, whereupon, on 
September 15, 1919, the Navy Department fixed $2.94 per pair f. o. b. 
contractor’s works, as a fair and just price for the boots. This price 
has not been accepted by the company and no response has been 
made by it to requests for refund of the difference between the price 
as fixed and the tentative price specified in the original order. The 
difference thus arising is the amount for which credit has been denied 
the disbursing officer in his accounts. 
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The fixing of a tentative price by the Navy Department, with the 
stipulation that the proper price would be determined later, does 
not appear authorized by the terms of the enactment. See 26 Comp. 
Dec., 419, 424. This, however, need not now be objected to so far 
as credit in the disbursing accounts is concerned. 

The Secretary of the Navy has certified that it is the belief of the 
Navy Department that the payments were made in good faith on 
public account, during the period of the emergency, and credit there- 
fore will be allowed the disbursing officer under the provisions of 
the act of April 21, 1922, supra, certification being hereby made that 
said payments appear to be free from fraud or collusion. 

The right of the company to retain the difference between $3.55, 
the tentative price paid, and $2.94, the price fixed by the Navy De- 
partment as just compensation, is dependent upon the determina- 
tion of what the company, under the conditions existing at the 
time the order was placed, was entitled to receive as a just and 
reasonable price for the manufacture of the articles in question. 
What that price should be is not for determination by this office. 
The company, in accepting the order for these supplies, agreed to 
refund the difference between the tentative price and such price as 
might thereafter be determined to be just and reasonable. The 
Navy Department thereafter determined that the price of $2.94 per 
pair was just and reasonable and under the law hereinbefore cited 


the administrative finding in this matter is subject to review only 
by the courts. Accordingly, a charge must be and is hereby raised 
against the company in the sum of $11,581.46, being the difference 
between the tentative price paid and the just compensation as fixed 
by the Navy Department for the 18,986 pairs of boots delivered 
and accepted. 


TRANSPORTATION OF DEPENDENTS—OFFICERS OF THE PUBLI\' 
HEALTH SERVICE. 


An officer of the Public Health Service Reserve who, while on active duty, is 
detached from a permanent station and ordered to undergo a course of 
instruction at a designated place, and who, after a short interval of in- 
struction there, is further ordered to another point for instruction from 
which point he is to proceed to a United States Veterans’ Bureau Hospital 
to assume charge, is not entitled to have his dependents transported at the 
expense of the United States other than to the extent it would have cost 
the United States to have directly transported them from his old permanent 
station to his new permanent (hospital) station. 


Comptroller General McCarl to the Secretary of the Treasury, April 12, 1924: 

I have your letter dated June 28, 1923, inviting attention to 
voucher 918, account of J. L. Summers, disbursing clerk, Treasury 
Department, for December, 1922, in the amount of $220.81, covering 
transportation of dependent wife and children of Dr. E. P. Bledsoe, 
surgeon (R), Public Health Service, from Asheville, N. C., to Boston, 
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Mass., in September, 1923, and from Boston thence in October, 1923, 
to Little Rock, Ark., of which sum $158.48 was disallowed in settle- 
ment C-13694, dated May 31, 1923, for reason that: 

* * * there is no authority for allowing traveling expenses of the de- 
pendents of an officer except between the “ old” and the “ new” station which, 
in this case, are Oteen, N. C., and North Little Rock, Ark. 

Your letter has been treated as a request for a review of so much 
of said settlement as disallowed said amount of $158.48. 

The travel by Doctor Bledsoe was pursuant to orders of the 
Surgeon General as follows: 

Aveust 19, 1922. 


Surgeon E. P. BLepsor, Reserve, U. S. Veterans’ Hospital No. 60, Oteen, N. C. 
(Thru’ The Medical Officer in Charge.) 


Srr: In accordance with a request received from the Director of the U. 8. 
Veterans’ Bureau, you are hereby relieved from further duty at the U. 8S. Veterans’ 
Hospital No. 60, Oteen, N. C., and directed to proceed to Boston, Mass., upon the 
arrival of Surgeon John C. George (Reserve) as relief for the purpose of taking 
instructions at the Neuro-Psycopathic Hospital at Boston. 

You are directed to use Treasury Department transportation requests for 
railroad transportation (but not for sleeping and parlor car accommodations). 
Transportation requests are enclosed herewith. Reimbursements at the rate 
of 8 cents per mile for the necessary travel performed in carrying out the 
foregoing instructions is hereby authorized. 

You will also be allowed the actual transportation expenses of the dependent 
members of your family in accordance with the act of May 18, 1920. 


Government bills of lading for the shipment of your household effects are 
enclosed herewith. 


Doctor Bledsoe was relieved thereunder from his old station, Vet- 
erans’ Hospital No. 60, Oteen, N. C.; he left there September 7, 1922, 
and reported September 9, 1922, to Neuro-Psycopathic Hospital No. 
44 at Boston (West Roxbury). 

By order of October 3, 1922, Doctor Bledsoe was relieved from duty 
at West Roxbury, Mass., and directed to proceed to the U. S. Vet- 
erans’ Bureau Hospital No. 81, the Bronx, New York, for the pur- 
pose “of observing the administrative and professional procedure 
in effect at that hospital,” and upon completion of that duty to pro- 
ceed to North Little Rock, Ark., so as to arrive at that station not 
later than October 24, 1922, and to assume charge of the U. S. Vet- 
erans’ Bureau Hospital No. 78 at that place. 

The exact dates of Doctor Bledsoe’s detachment from West Rox- 
bury, his stay in New York, and reporting at North Little Rock do 
not appear, but it is indicated that his dependents traveled from 
West Roxbury to New York October 4, 1922, and from New York to 
North Little Rock October 18, 1922. 

Concerning the disallowance of the $158.48, as the excess cost of 
travel of the dependents from Oteen, N. C., to West Roxbury, and 
thence to North Little Rock over that direct from Oteen to North 
Little Rock, you state: 


The case in question involves travel from Oteen, N. C., to Boston, Mass., 
and later to North Little Rock, Ark., on travel orders dated August 19, 1922, 
and October 3, 1922. The Public Health Service travel orders were written in 
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compliance with the Veterans’ Bureau request “That orders be issued to 
Surgeon (Reserve) E. P. Bledsoe, relieving him from duty at the U. S. Vet- 
erans’ Hospital No. 60, Oteen, N. C.” It will be seen from this order that this 
officer was relieved from his old station at Oteen, N. C., by Surgeon (R) 
John C. George who was ordered there to take the place of Doctor Bledsoe, 
effective September 4, 1922. 


Reference is made to 1 Comp. Gen., 60, and 2 Comp. Gen., 131, 
as precedents, as follows: 


The foregoing decisions appear in conflict with this disallowance: Doctor 
Lliedsoe had no status as an ofticer of the Public Health Service at Oteen, N. C., 
after the arrival of Doctor George, who relieved him and assumed responsibility 
for the duties at that station; therefore it is regarded that in view of his 
severance from his old station, his new station constituted permanent assign- 
ment regardless of the actual length of time he remained there, otherwise he 
would have been “ unassigned,” although on duty. 

Your attention is further invited to the fact that an officer’s change of 
station, even when detailed to a station for instructions, can not be predeter- 
mined, and, as in some cases, he may remain indefinitely at the station to 
which ordered for instructions, 


In conclusion you state that the Surgeon General believes that 
Surgeon (R) E. P. Bledsoe is entitled to the transportation of his 
dependents from Oteen, N. C., to Boston, Mass., and from Boston, 
Mass., direct to North Little Rock, Ark., and that in view of the 
fact that officers of the Public Health Service are detailed from time 
to time from one station to another for the good of the service it is 
requested that a ruling be made as a guide in cases of like character. 

Reimbursement of the expenses incurred in the transportation of 
dependents of officers in the Public Health Service is provided in the 
act of May 18, 1920, 41 Stat., 604, which provides: 


Sec. 12. That hereafter when any commissioned oflicer, noncommissioned 
officer of the grade of color sergeant and above, * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the Army, the Navy, the Marine Corps, the Coast 
Guard, the Coast and Geodetic Survey, and the Public Health Service to his 
new station for the wife and dependent child or children: * * * Provided 
further, That if the cost of such transportation exceeds that for transportation 
from the old to the new station the excess cost shall be paid to the United 
States by the officer concerned; * * *. 


The act of June 10, 1922, 42 Stat., 631, section 12, second para- 
graph, provides that: 


In lieu of the transportation in kind authorized by section 12 of an Act en- 
titled “An Act to increase the efficiency of the commissioned and enlisted per- 
sonnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished 
by the United States for dependents, the President may authorize the payment 
in money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section four of this Act. 


Section 21 of the same act provides further: 


Sec 21. That nothing in this Act shall operate to change in any way existing 
laws, or regulations made in pursuance of law, governing * * * transporta- 
tion in kind for officers * * * and their dependents; * * * 


t 
i 
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The authority for the payment of the transportation expenses in- 
curred in transporting the dependents of officers of the Public 
Health Service is found in the provisions of the act, supra, and the 
particular provision applicable as found therein stipulates that: 

* * * when any commissioned officer * * * is ordered to make a 


permanent change of station, the United States shall furnish transpor- 
tation, * * * to his new station for the wife and dependent child or 


chilies, ¢ .*:.% 

It is evident Congress did not intend to transport dependents in 
connection with every movement an officer made in fulfillment of 
his public duties, and its purpose is manifested in the restriction of 
the grant to cases where “ordered to make a permanent change of 
station.” Whether an order contemplates a permanent change, and 
whether a permanent station in fact resulted from the change, is 
to be determined from all the facts and circumstances of the case. 

From the circumstances of this transfer from duty at Veterans’ 
Bureau Hospital No. 60 at Oteen, N. C., to take charge of the Vet- 


erans’ Bureau Hospital No. 78 at North Little Rock, with intervening 
eriods of going to school or himself receiving instruction at West 
toxbury of some 25 days and at New York of some 13 days, it is 
concluded that the only “ permanent change of station” that oc- 
curred was that from Oteen to North Little Rock, and that North 
Little Rock was the “ new station ” to which he was changed for the 


purpose of the transportation of his dependents at the expense of the 
United States. 


It is not to be presumed that it was the intent to send this reserve 
officer permanently to school, or that his attendance at school either 
at West Roxbury or at New York was other than for the better equip- 
ping of him to perform his normal permanent station duty. It was 
doubtless to avoid these statutes for the transportation of the depend- 
e \ts of an officer at the expense of the United States from being ap- 
plied to their transportation between various points where the officers 
might be sent but where by the very nature of their duty there it 
could not have been intended to keep them permanently, that the 
Congress limited its authorization to travel between permanent sta- 
tions. 

The mere fact that an officer has been detached from his permanent 
station without a new permanent one having been assigned does not 
in itself operate to entitle his dependents to be transported at the 
expense of the United States to a place not a new permanent station. 
See, in this connection, 17 MS. Comp. Gen., 287, January 9, 1923. 

Upon reviewing all the facts and circumstances it must be con- 
cluded that there was only authority to transport the dependents of 
Doctor Bledsoe from what is deemed the old station at Asheville, 
N. C., to the new permanent station at Little Rock. 








DECISIONS OF THE COMPTROLLER GENERAL, 755 


Accordingly, as the cost of the transportation exceeded that from 
the old to the new station the charging of the excess cost in the set- 
tlement to the officer concerned, in compliance with the statutory re- 
quirements, was correct and is affirmed. 


RELIEF OF DESTITUTE AMERICAN SEAMEN. 


A destitute American seaman is entitled to relief by an American consular 
officer, regardless of whether such seaman is formally discharged or not, 
but the payment from public funds of expenses for hospital treatment or 
care of a seaman, prior to his discharge before the consular officer, is not 
authorized. 


Comptroller General McCarl to the Secretary of State, April 15, 1924: 

I have your letter dated March 22, 1924, transmitting a dispatch 
dated February 21, 1924, from Nelson Trusler Johnson, American 
consul general at large, in charge at the American Consulate, Yoko- 
hama, Japan, together with Form No. 126-Consular, Return of Sea- 
man, which latter bears the name of Edward Rose, seaman, ex S. S. 
Hugoton, which has a notation thereon to the effect that: 

Discharged by master on account of sickness. Man was placed in a hospital 


for nervous trouble; complete rest recommended by doctor. Seaman was 
brought to this consulate by the Japanese police authorities. 


The dispatch furnishes a further statement that: 


This seaman was discharged by the master from the S. S. Hugoton on Feb- 
ruary 1, 1924, at Ebisu, Japan. He has a discharge certificate issued by the 
master of the above-named vessel which states that he was paid off and placed 
in a hospital on account of sickness. The seaman informed me that he was 
suffering from a nervous breakdown and a complete rest was recommended 
by the physician at the hospital. He was brought to this consulate by the Jap- 
anese police authorities, who confirmed the statement of the seaman concern- 
ing his discharge and sickness. It is believed that he should not have been 
discharged from the ship by the captain as his sickness was not detrimental 
to the crew or the operation of the vessel, and the rest that was recom- 
mended by the physician could have been given to him on board the ship as well 
as on shore. Furthermore, I have to report that the master of this vessel failed 
to notify this office in regard to the seaman as required in paragraph 254, of 
the Consular Regulations. 


No specific question is submitted in these communications for my 
determination. Since the legal discharge of a seaman in a foreign 
port by the master of a vessel can be consummated only before an 
American consular officer, it is assumed that the consular officer may 
have some doubt as to his right to furnish relief to an American sea- 
man left at a foreign port without a proper discharge; and what 
may be stated herein is by way of information as to the propriety 
of expending public funds for such purpose. 

Under sections 4580 and 4581, Revised Statutes, as amended by 
the acts of December 21, 1898, 30 Stat., 759, and March 4, 1915, 38 
Stat., 1185, and regulations issued in conformity thereto by the 
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Secretary of Commerce, there is no valid discharge of a seaman 
abroad until the statutory requirements are complied with. See 
decision to you of April 9, 1924, 3 Comp. Gen., 729. 

Section 4577, Revised Statutes, makes it the duty of a consular 
officer to provide at the expense of the United States for subsistence 
and return to the United States of seamen found destitute within 
their districts. 


It was stated in 2 Comp. Gen., 438, that: 


Under these statutory provisions the only instances in which a consular 
officer is specifically required to make payments from United States funds on 
account of American seamen are when an American seaman is found destitute 
within his district and when an American seaman is discharged by or before 
him on account of injury or illness incapacitating said seaman for service. 

The subsistence or maintenance required to be furnished in these cases is 
such only as may be necessary pending the return of the seaman to the United 
States at the earliest practicable date. Such relief may be furnished an 
American seaman discharged by or before a consular officer on account of 
injury or illness incapacitating him for service regardless of whether said 
seaman may have funds of his own sufficient for his immediate needs; and the 
fact that the injury or illness may have resulted frem his own misconduct 
does not affect the seaman’s right to such relief. 

A consular officer is not required by law to furnish relief from United 
States funds to a seaman who has not been discharged unless said seaman is 
found destitute within the consular oflicer’s district. 


It is well settled that the master of a vessel can not terminate the 
obligations to a sick or incapacitated seaman at will but responsi- 
bility must, in the absence of a valid discharge in accordance with a 
prescribed procedure, continue until the end of the engagement. 
Haynsohn v. Merriman et al., 1 Fed. Rep., 728. 

Under the conditions stated the consular officer would not in the 
instant case be authorized to pay from United States funds any part 
of the hospital bill incurred by the vessel on behalf of the seaman. 
See in this connection 14 Comp. Dec., 348; 15 id., 570. 

The question as to what action should be taken with respect to 
the vessel involved in this case is for administrative consideration by 
your department or the Department of Commerce. 


LEAVE OF ABSENCE—HOLIDAYS—EMPLOYEES OF GOVERNMENT 
PRINTING OFFICE. 


There is no provision of law which requires the Public Printer to allow em- 
ployees of the Government Printing Office credit for authorized periods of 
absence without pay in granting not to exceed 30 days’ leave of absence 
with pay during the year. 

Per annum employees of the Government Printing Office are not entitled to 
pay for legal holidays occurring during authorized periods of absence 
without pay. 

Per diem employees of the Government Printing Office not under suspension 
or absent without authority are entitled to pay for legal holidays named 

in section 46 of the act of January 12, 1895, 28 Stat., 607, occurring during 

a period of absence without pay authorized by the regulations of the Gov- 

ernment Printing Office and while the employees are retained on the rolls. 
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Comptroller General McCarl to the Public Printer, April 15, 1924: 
I have your letter of March 19, 1924, as follows: 


In the preparation of office rules and regulations governing leaves of absence 
and holiday pay to employees in the Government Printing Office, it is proposed 
to limit the earning of accrued leave and the payment for holidays to periods 
during which employees are in a pay status—in other words, that if an em- 
ployee has been granted leave of absence without pay he would not earn leave 
of absence or receive holiday pay while in such nonpay status, even though 
his name should continue to be carried on the rolls during such period. 

I have therefore to request an advance decision, or informal advice, as to 
whether there is any provision of law which would require the Public Printer 
to grant to employees accrued leave of absence or holiday pay while in a non- 
pay status. 


As you do not mention any particular class of employees, there 
will be considered the two classes generally referred to as per annum 
and per diem employees. 

Leave of absence for employees of the Government Printing Office 
is controlled by Section 23 of the act of January 12, 1895, 28 Stat. 604, 
reenacted and amended by the act of June 1, 1896, 29 Stat. 453, as 
follows: 

The employees of the Government Printing Office, whether employed by the 
piece or otherwise, shall be allowed leaves of absence with pay to the extent 
of not exceeding thirty days in any one fiscal year under such regulations and 
at such times as the Public Printer may designate at the rate of pay received 
by them during the time in which said leave was earned; but such leaves of 
absence shall not be allowed to accumulate from year to year. Such employees 
as are engaged on piece work shall receive the same rate of pay for the said 
thirty days’ leave as will be paid to day hands: Provided, That those regularly 
employed on the Congressional Record shall receive leave, with pay, at the close 
of each session, pro rata for the time of such employment: And provided 
further, That it shall be lawful to allow pay for pro rata leave to those serving 
fractional parts of a year; also to allow pay for pro rata leave of absence to 
employees of the Government Printing Office in any fiscal year, notwithstanding 
the fact that thirty days’ leave of absence, with pay, may have been granted to 
such employees in that fiscal year on account of service rendered in a previous 
fiscal year. 

The annual appropriation acts expressly provide funds to “ enable 
the Public Printer to comply with the provisions of law granting 
thirty days’ annual leave to employees with pay.” For present fiscal 
year see act of February 20, 1923, 42 Stat., 1278. 

The rate to be used in computing the amount due during the leave 
of absence for per annum employees was changed by the act of June 
25, 1910, 36 Stat., 767, to the rate of pay received by the employee 
at the time of taking leave. 

The controlling statute grants to the employees of the Government 
Printing Office no absolute right to leave of absence for not to exceed 
30 days with pay per year, but only to the extent thereof within the 
discretion of the Public Printer “ under such regulations and at such 
times ” as he may designate, notwithstanding funds are provided an- 
nually to pay the employees the full 30 days’ leave with pay if 
granted. 21 Comp. Dec., 566, 573. 
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There is no law expressly authorizing the Public Printer to grant 
leave of absence without pay, but as a matter of administration it is 
recognized that the head of a Government office may grant leave of 
absence without pay for reasonable periods as may be deemed proper 
in the conduct of the office and to retain the employee on the rolls 
during such absence. 

It is understood that there is now in force in the Government 
Printing Office the following regulation regarding leave of absence 
without pay, which has not been formally approved by the Public 
Printer: 

Sizty-day limit.—An employee who has been absent from duty for 60 working 
days without pay in a period of four months or less shall be dropped from the 
roll, unless otherwise ordered by the Public Printer on account of sickness, 
physical disability, furlough, or suspension. In no case, however, will an em- 
ployee’s name be kept on the roll without pay for more than six months beyond 
the expiration of said 60-day period. Employees whose names may thus be 
retained on the rolls without pay beyond such time shall not be entitled to ac- 


crued leave of absence or pay for holidays while so absent. This 60-day regu- 
lation applies to injured employees as well as all others. 


It is also understood that it is the purpose to issue official regula- 
tions limiting this period to 30 days with certain rights of extension 
in meritorious cases. The present submission relates to whether the 
Public Printer is required to allow credit for two and one-half days’ 
leave accruing during the 30 days while the employees are on leave 


of absence without pay under the regulation, in determining the 30 
days’ leave of absence with pay authorized to be granted the em- 
ployees, and whether the employees are entitled to pay for holidays 
occurring during the period while on such leave of absence without 
pay under the regulation. 

As previously stated it is discretionary with the Public Printer 
whether any leave with pay be granted and it is likewise discretion- 
ary whether two and one-half days’ leave with pay is, or is not, de- 
ducted from the total of 30 days authorized for the year because of 
the 30 days’ absence without pay. In this respect the situation is 
analogous to leave of absence granted per annum employees in the 
executive departments under the act of March 15, 1898, 30 Stat., 
316, and acts amendatory thereto. Strictly speaking, no leave can 
be said to accrue during any period whether with or without pay. 26 
Comp. Dec., 379. The practice in the various Government depart- 
ments with respect to giving credit for authorized absence without 
pay when granting annual leave with pay for the year is not at all 
uniform, but apparently is controlled largely by the merits in indi- 
vidual cases, particularly where the absence is due to the personal 
illness of the employee. 

Answering your question specifically, there is no provision of law 
which would require the Public Printer to allow employees of the 
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Government Printing Office credit for authorized periods of absence 
without pay in granting not to exceed 30 days’ absence with pay dur- 
ing the year. 

Per annum employees are paid for each day in the year and when 
a holiday occurs during a period of absence without pay, no pay is 
due for the holiday; that is, there must be deducted in such case 
one day’s pay for each day of absence, including Sundays and holi- 
days not occurring at the beginning or ending of the period. 

Employees on a per diem basis, employed permanently as dis- 
tinguished from employment from day to day or for brief periods, 
are entitled to pay without work for legal holidays named in section 
46 of the act of January 12, 1895, 28 Stat., 607, and when required 
to work thereon are entitled to two days’ pay. 3 Comp. Gen., 411. 
Funds are appropriated annually to “enable the Public Printer to 
comply with the provisions of law granting holidays.” For the 
present fiscal year see act of February 20, 1923, 42 Stat., 1278. Ac- 
cordingly per diem employees not under suspension or absent with- 
out authority are entitled to pay for such holidays occurring during 
a period of absence without pay authorized by the regulations of 
the Government Printing Office and while the employee’s name is 
retained on the rolls. 22 Comp. Dec., 404. 


INCREASE OF COMPENSATION—UNITED STATES COMMIS- 
SIONERS. 


A United States commissioner for a national park who receives a fixed salary 
in addition to certain fees, but whose salary is the principal part of his 
compensation, is entitled to the increase of compensation provided by the 
act of March 4, 1923, 42 Stat., 1557, provided the total amount of his 
salary and fees for any given quarter does not exceed the rate of $2,500 
per annum. 

Comptroller General McCarl to the Attorney General, April 15, 1924: 

I have your letter of March 19, 1924, requesting decision whether 

John W. Meldrum, United States Commissioner for Yellowstone 

National Park, is entitled to increase of compensation. 


The act of January 3, 1923, 42 Stat., 1081, provides as follows: 


For commissioners in the * * * Yellowstone * * * National Parks, 
at $1,500 each, $9,000. The provisions of section 21 of the Legislative, Execu- 
tive and Judicial Appropriation Act approved May 28, 1896, shall not be con- 
strued as impairing the rights of such commissioners to receive the salaries 
provided therein. 


In 25 Comp. Dec., 59, 62, it was held that a United States com- 
missioner paid a salary is entitled to increase of compensation. The 
commissioner here in question is paid a salary and in addition thereto 
is entitled to certain fees. From the statement in your letter that 
the commissioner received $257.40 in fees for the calendar year 1922, 
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and $98.65 for the September quarter of 1923, it appears that the 
commissioner’s salary is the principal part of his compensation for 
his services and that he may be regarded as coming within the class 
of employees who render services during a definite period of time 
for a fixed compensation. 

You are advised that the commissioner in question is entitled to 
the increase of compensation, since it appears from your letter that 
he is otherwise entitled under the act of March 4, 1923, 42 Stat., 
1557, provided the total of his salary and fees for any given quarter 
shall not exceed the rate of $2,500 per annum. 


TRAVELING EXPENSES—PUBLIC HEALTH SERVICE EMPLOYEE 
RECALLED FROM LEAVE OF ABSENCE. 


Where an acting assistant surgeon of the Public Health Service is recalled 
from a leave of absence to his official station for duty, such travel is 
personal for the purpose of returning to duty, and he is not entitled to 
be reimbursed from public funds. 

Decision by Comptroller General McCarl, April 15, 1924: 

C. P. Munday, acting assistant surgeon, United States Marine Hos- 
pital No. 14, New Orleans, La., requests review of settlement dated 

March 11, 1924, by which there was disallowed his claim No. 024704, 


for reimbursement of traveling expenses incurred in reporting to 
New Orleans, La., as a Government witness November 4, 1923, 
amounting to $16.48. 

The only information on file with this claim giving the circum- 
stances of this travel is that obtained from a letter dated January 
25, 1924, submitted with the claim, as follows: 


The Honorable the SecraeTaRy OF THE TREASURY, 
Washington, D. C. 


Srr: I have the honor to request authority for the payment of the actual 
and necessary traveling expenses of Acting Assistant Surgeon C. P. Munday, 
U. S. Marine Hospital No. 14, New Orleans, La., in proceeding to New Or- 
leans, La., from Weeks, La., and return on November 4, 1923, for the purpose 
of serving as a witness in a case which was under investigation by the Gen- 
eral Inspection Service of the Public Health Service. 

It appears that Doctor Munday was on leave of absence at the time this 
order was issued, and serving in the salt mines at Weeks, La. He was ordered 
by telephone on November 2, 1923, to proceed to New Orleans, La., for the pur- 
pose of giving testimony, but due to the isolated character of the mines and 
the exigencies thereat he was unable to proceed to New Orleans until the eve- 
ning of November 4, 1923. In the meantime the general inspector of the 
eastern general inspection area started for Weeks, La., believing for some un- 
explained reason Doctor Munday was unable to comply with his orders. 

Respectfully, 
H. 8. CumMMIna, 
Surgeon General. 
Approved: 
Exior WaApsworTH, 
Assistant Secretary. 
D. W. B. 
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It is evident from this letter, and not denied by Doctor Munday, 
that he was on leave, and the letter of the Surgeon General states 
that he was ordered by telephone on November 2, 1923, to proceed 
from Weeks, La., where he was on leave, to New Orleans, his place 
of duty, for the purpose of giving testimony. 

The purpose of the statutes granting reimbursement of travel ex- 
penses is to make an employee whole for such additional expendi- 
tures as may have been thus incurred on the public business, and 
where such expenses are not necessarily incurred upon the public 
business reimbursement is not authorized. Therefore, it is a well- 
established rule of the accounting officers that an officer or employee 
of the Government who absents himself from his official station under 
leave of absence does so at his own risk, and if the Government tem- 
porarily requires his services at his station he must bear all ex- 
penses of reporting thereto and returning to place where he re- 
ceived notice of the order requiring his service should he elect to 
return thereto, and he is not entitled to traveling expenses for such 
duty. 2 Comp. Gen., 424, and cases cited therein. 

In the case of Fitzpatrick v. United States, 37 Ct. Cls., 332, it is 
stated : 


* * * ‘There is a principle which has long been recognized both by the 
accounting officers, the departments, and the courts, which is, that the expira- 
tion of a leave of absence finds the officer, in legal contemplation, at his post. 
It necessitates a hard rule, viz, that where an officer’s prescribed leave of 
absence is shortened, perhaps practically destroyed, he likewise loses his travel- 
ing expenses, if the public exigency requires his return to duty. The court 
understands the principle to be too well established to be disregarded or 
changed. An officer takes his leave of absence at his own risk; it is not 
granted for the benefit of the Government; if the Government wants his sery- 
ices before his leave expires it must have them, and the officer who takes the 
risk of that must bear the loss of his personal traveling expenses. 


Doctor Munday asserts in his appeal that: 


The travel was required and had by the general inspector, and admitted 
by him to have been required for his personal convenience. He had written 
authority by the Surgeon General to incur such expenses, and had no authority 
to require such travel at the personal expense of the officer. The only person 
authorized by regulations and law to require the officer to travel while on 
leave status at his own expense was the commanding officer of his proper sta- 
tion, and no such order issued. 

If, as the doctor states, the travel was ordered by a general in- 
spector who had no authority to order that travel, then such travel 
was unauthorized and undertaken simply upon a personal responsi- 
bility that was without power to impose the cost upon the Govern- 
ment. But assuming that the return was officially directed by proper 
authorities, as stated by the Surgeon General, it appears to have been 
but a required return to the official station in accordance with a neces- 
sary official duty, and under such circumstances the authorization of 
the head of the department is ineffectual to confer a right to reim- 
bursement of the resultant expenses from the public funds. 
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Accordingly the disallowance appears to have been correct and 
upon review is affirmed. 


POST OFFICE DEPARTMENT—SALES OF PROPERTY. 















































Section 4050, Revised Statutes, requires that the proceeds of sales of waste paper 
and other public property of the Post Office Department be deposited as 
a part of the postal revenues. The adjustment of amounts received from 
such sales and heretofore deposited and covered into miscellaneous receipts 
is authorized. 





Comptroller General McCarl to the Secretary of the Treasury, April 15, 1924: 

I have your letter of March 13, 1924, referring to decision of 
January 31, 1924, and letter of March 6, 1924, pursuant thereto, 
wherein an adjustment of $28,824.94 was authorized, the said amount 
representing the proceeds of sales of waste paper and other public 
property of the Post Office Department erroneously deposited in the 
Treasury and covered into miscellaneous receipts, which amount 
properly should have been deposited to the credit of the Postal 
Service, “ Service of the Post Office Department.” 

The adjustment was authorized to be effected by a transfer of the 
amount thus erroneously in the general fund to a designated special 
fund, settlement to be made by this office in favor of the Postal 
Service, charging said special fund with directions on the certificate 
that warrant in payment thereof be drawn in favor of the Treasurer 
of the United States for deposit to the credit of the Postal Service, 
“ Service of the Post Office Department.” 

In your letter of March 13, 1924, you state: 


In this connection I desire to call your attention to the fact that under 
certificate of settlement No. 51320, issued by the General Accounting Office, 
Civil Division (Interior), there was issued by this department, Interior (Indian) 
warrant No. 771, under date of August 6, 1923, charging various Indian appro- 
priations in the sum of $2,550 and directing the Treasurer of the United States 
to deposit this amount to the credit of “ Miscellaneous Receipts-Proceeds of 
Sale of Government Property (Post Office Department).” The amount referred 
to, accordingly, was deposited and covered into the Treasuary of the United 
States by miscellaneous receipt covering warrant No. 79, 1st Qr., 1924, certifi- 
cate of deposit No. 4888, list No. 5542. It is evident that the amount in question 
should have been deposited and covered to the credit of the Postal Service, 
“ Service of the Post Office Department,” and assuming that you may desire to 
have a certificate of settlement issued in favor of the Postal Service in order 
to adjust this erroneous depesit made in accordance with certificate of settle- 
ment No. 51320 herein referred to, following the same procedure referred to in 
your communications of January 31, 1924 (D. M. 456) and March 6, 1924 (D. 
M. 456), there has been drawn by this department under date of March 12, 
1924, miscellaneous civil appropriation warrant No. 69, establishing on the books 
of this department under the title “ Proceeds on Waste Paper, etc., of the Post 
Office Department, Section 4050, Revised Statutes, (Special Fund),” the sum 
of $2,550 in order that payments to the Postal Service may be effected by de- 
positing the amount to the credit of “ Service of the Post Office Department.” 


Miscellaneous civil appropriation warrant No. 69, drawn under 
date of March 12, 1924, will be recorded, countersigned, and returned 
so that the $2,550 thus erroneously in the general fund of the Treas- 































DECISIONS OF THE COMPTROLLER GENERAL. 763 


ury may be transferred to “ Proceeds of Waste Paper, ete., of the 
Post Office Department, Section 4050, Revised Statutes (Special 
Fund).” , 

Settlement will be made by this office in favor of the Postal Serv- 
ice, charging this special fund with the amount of $2,550 with direc- 
tions on the certificate that warrant in payment thereof be drawn in 
favor of the Treasurer of the United States for deposit to the credit 
of the Postal Service, “ Service of the Post Office Department.” 





BURIAL EXPENSES—VETERANS’ 





BUREAU BENEFICIARIES. 





Repeated stipulations in the various appropriation acts for “ burial expenses ” 
not to exceed $100, are not amplified by the use of the term “ funeral ex- 
penses”’ in the appropriation for ‘“ Medical and Hospital Services” for 
the Veterans’ Bureau, but on the contrary the term “funeral expenses” 
is restricted, by the war risk insurance act as amended, to such expenses 
as are necessarily incident to the preparation of the body and burial. De- 

cision of December 17, 1923, 3 Comp. Gen., 377, adhered to. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 15, 1924: 
Consideration has been given to your letter dated March 3, 1924, 
referring to my decision dated December 17, 1923, 3 Comp. Gen., 
377, relative to the claim of Rosario Costanzo, review 5979, in which 
it was held that certain items of expense incurred in connection with 
the funeral ceremony of a former soldier could not be regarded as 
burial expenses for which reimbursement is authorized under sec- 
tion 301(g) of Article III of the war risk insurance act of October 
6, 1917, 40 Stat., 405, as amended. 
You state: 





















It is not apparent that in rendering the decision consideration was given to 
that section of the act making appropriations for this bureau approved February 
13, 1928, which reads as follows: 


“Medical and Hospital Services: For medical, surgical, dental, dispensary, 
and hospital services and facilities, convalescent care, necessary and reason- 
able after care, welfare of, nursing, prosthetic appliances, medical examina- 
tions, funeral and other incidental expenses (including transportation of re- 
mains), * * %.” 

In conclusion you request that the decision of December 17, 1923, 
be reconsidered in the light of the above quoted section of the ap- 
propriation act. 

The act of October 6, 1917, providing for the establishment of the 
Bureau of War Risk Insurance, contained a provision under Title 
III, section 301(g), 40 Stat., 405, as follows: 

If the death occur before discharge or resignation from service, the United 
States shall pay for burial expenses and the return of body to his home a sum 
not to exceed $100, as may be fixed by regulations. 

The provisions for “ burial expenses ” for those who die in the serv- 
ice have been continued in effect to the present time, the latest enact- 
8779°—24—_50 
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ment being the act of March 4, 1923, 42 Stat., 1523, which uses prac- 
tically the same terms to effectuate that purpose, though including as 
well, provisions for burial expenses for those who die after separa- 
tion from the service. See 3 Com. Gen., 404. 

It was also provided in the original act of October 6, 1917, under 
Article III, in section 302, paragraph 3, that: 

In addition to the compensation above provided, the injured person shall be 
furnished by the United States such reasonable governmental medical, surgical, 
and hospital services and with such supplies, including artificial limbs, trusses, 
and similar appliances, as the director may determine to be useful and reason- 
ably necessary: * * 

This latter provision was reenacted with minor changes as an 
amendment in the act of December 24, 1919, 41 Stat., 373, as sec- 
tion 302, paragraph 6. 

The appropriation to carry into effect these provisions was pro- 
vided under the heading, “ Military and naval compensation,” which 
was for payment of compensation, funeral expenses, services, and sup- 
plies as authorized by law. See act of July 19, 1919, 41 Stat., 173. 

Beginning with the act of June 5, 1920, 41 Stat., 881, a change was 
made in the matter of providing funds for the various benefits au- 
thorized under the said Article III; and since said date there has 
been a distinctive appropriation for “ Medical and Hospital Serv- 
ices ” providing in connection with other specified objects for “ fune- 
ral expenses,” the provision for funeral expenses being eliminated 
from the appropriation for military and naval compensation. 

For the current fiscal year, act of February 13, 1923, 42 Stat., 1243, 
the appropriation under the heading “ Compensation ” provides only 
for military and naval compensation for death or disability, whereas 
the appropriation under the heading “ Medical and Hospital Serv- 
ices ” provides: 

For medical, surgical, dental, dispensary, and hospital services and facilities, 
convalescent care, necessary and reasonable after care, welfare of, nursing, 
prosthetic appliances, medical examinations, funeral and other incidental ex 
pepses (including transportation of remains), * * *. 

‘The appropriation just quoted is the only appropriation under the 
control of the United States Veterans’ Bureau now available for the 
payment of burial expenses of persons entitled thereto under the 
provisions of section 301 of the war risk insurance act as amended 
by the act of March 4, 1923, 42 Stat., 1523; and in view of the 
history of the legislation on the subject there would appear to be no 
room for doubt that the term “ funeral expenses” as used in the 
appropriation was intended to embrace nothing more than the term 
“burial expenses” as used in the war risk insurance act and its 
various amendments. The two terms have been used interchangeably 
in the decisions of the accounting officers in applying the various 
statutes and regulations pertaining to such allowances. 
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The decision of December 17, 1923, which considered the particular 
case of expenses for the return to the former home and burial of the 
body of a soldier who had died in the service, appears to be in 
harmony with the intentions of Congress and with the uniform prac- 
tice as established under the decisions of the former Comptroller of 
the Treasury and of this office. 2 Comp. Gen., 327; 25 MS. Comp. 


Gen., 444, September 14, 1923; 26 id., 789, October 17, 1923; 27 id., 
19, November 1, 1923. 


Accordingly the decision of December 17, 1923, is adhered to. 


FEES OF UNITED STATES COMMISSIONERS. 


A United States commissioner is entitled to a per diem fee for hearing and 
deciding on criminal charges for the day of arraignment, although no wit- 
nesses are examined, if defendant pleads not guilty and case is continued 
to a subsequent date, provided not more than one per diem may be allowed 
for any one day. 

The issuance of a warrant of arrest includes the delivery of the warrant to some 
person authorized to serve it, and a United States commissioner is not 
entitled to the fee for preparing a warrant of arrest which is not so 
delivered. 


A special agent of the Department of Justice is not authorized to serve a warrant 
of arrest. 


Comptroller General McCarl to United States Commissioner Hiram A. 
Simons, April 15, 1924: 


There has been received your letter of December 15, 1923, request- 


ing review of settlement No. C-16400-j, dated November 26, 1923, 
wherein were disallowed certain items in your account for the 
quarter ended September 30, 1923, in the amount of $11.20, repre- 
senting charges for hearing and deciding on criminal charges on dates 
of arraignment, the defendants having entered their plea of not 
guilty and the cases continued to a subsequent date in order that wit- 
nesses might be present, and for making copy of complaint, issuing 
warrant of arrest, and entering return on same. 
The items are as follows: 


Item 1. Pages 5 and 8—Charge for per diem on dates of arraignment, 
two cases at $5 each $10. 00 
The per diems were disallowed for the reason that the account 
does not show that the district attorney was present., or that any 
witnesses were sworn or examined. 


It has been held by the former Comptroller of the Treasury and 
by this office that the examination of witnesses is not necessary to 
constitute a hearing and deciding on a preliminary examination 
before a commissioner. 7 Comp. Dec., 578; 3 Comp. Gen., 452. 

An examination of the voucher shows that these defendants were 
arraigned before you and pleaded not guilty and in order to have 
witnesses present at the hearing it was necessary to continue the 
cases to a later date. The account shows that not more than two 
per diems were charged in any one case nor more than one per diem 
for any one date. The items are allowed. 
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Item 2. Page 6.—Charge for making copy of complaint 30 cents, issuing 
warrant of arrest 75 cents, and entering return on same 15 cents; total. $1. 20 
The items were disallowed for the reason warrant delivered to 

special agent, Department of Justice, not an officer authorized to 

serve warrant of arrest. 

In 4 Comp. Dec., 239, it was said, warrants of arrest are issued for 
the sole purpose of apprehending criminals. The fee provided for 
the officer for the issuance is simply an incident. By issuance of 
warrant something more is meant than the mere preparation and 
signature of the same by the officer charged with its issuance. To 
complete the issuance the warrant must be placed in the hands of 
some person authorized by law to serve it. 

Section 787 of the Revised Statutes provides that: 

It shall be the duty of the marshal of each district to attend the district and 
circuit courts when sitting therein, and to execute, throughout the district, all 
lawful precepts directed to him, and issued under the authority of the United 


States; and he shall have power to command all necessary assistance in the 
execution of his duty. 


Under this section the duty of serving warrants of arrest is one 
which falls exclusively upon the marshal and his deputies unless 
otherwise specifically provided by law. 19 Comp. Dec., 592. 

The warrant of arrest not having been delivered to an officer 
authorized to serve the same you are not entitled to the fees charged. 


The settlement as to this item is sustained. 
Upon a review of the matter a difference of $10 is certified due you. 


SUNDAYS AND HOLIDAYS—COMPENSATORY TIME FOR RAILWAY 
POSTAL CLERKS. 


When railway postal clerks, who are paid on the basis of 306 days per year 
and who are entitled to compensatory time for work on Sundays and 
holidays, are required to work on a Sunday or holiday and, without 
proper excuse, fail to report for duty on such Sunday or holiday, one day’s 
pay should be deducted from their salaries and compensatory time should 
not be granted for the said Sunday or holiday. 


Comptroller General McCarl to the Postmaster General, April 16, 1924: 

I have your letter of March 27, 1924, requesting decision whether 
railway postal clerks whose compensation is computed on the basis 
of 306 days per year come within the following rule announced in 
decision of September 8, 1923, 3 Comp. Gen., 129 (quoting from the 
syllabus), as affirmed in decisions of November 6, 1923, manuscript, 
and February 8, 1924, 3 Comp. Gen., 487: 

When employees of the Postal Service are required to work on a Sunday or 
holiday and, without proper excuse, fail to report for duty on such Sunday or 


holiday one day's pay oe be deducted from their salaries and compensatory 
time should not be’granted for said Sunday or holiday. 


You give two examples, as follows: 


If Sunday is A’s day off and he is called upon for extra duty on that day 
and fails to work and he has worked the other six days in the week, no deduc- 
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tion is made for failure to work on Sunday. He is entitled to six days’ pay 
because he worked six days. Even though he worked Sunday he would only 
be paid for six days and would be given a day off. 

B works Monday to Saturday with Sunday off. He fails to work Tuesday 
and loses pay for that day, and is paid for five days under the 306-day law, 
exclusive of Sunday and holidays. 


The act of June 5, 1920, 41 Stat., 1051, provides: “ Service of 
clerks shall be based on an average of not exceeding eight hours 
daily for three hundred and six days per annum, * * *.” The 
same act, 41 Stat., 1053, contains the provision authorizing the com- 
pensatory time for employees working on Sundays and holidays, on 
which the previous decisions were based, and expressly includes 
“railway postal clerks at terminal railway post offices and transfer 
offices.” 

The two provisions are not inconsistent. The first provision fix- 
ing 306 days per year as the basis for compensation of such clerks 
does not preclude their employment on Sundays and holidays “ when 
the needs of the service require ” as provided by the latter provision, 
and when so employed their compensation and granting of compen- 
satory time are controlled by the latter provision. The only dif- 
ference would be that the deduction of one day’s pay for unauthor- 
ized absence on a Sunday or holiday would be at the rate of 1/306th 
of the annual salary. 

In the case of A there must be diltiantedl one day’s pay for the 
unauthorized absence on Sunday. It must be apparent that to hold 
otherwise would be to place the control of the Sunday and holiday 
work in the employees. Congress not only provided the granting of 
compensatory time for the benefit of employees required to work on 
Sundays and holidays, but also recognized that Sunday and holiday 
work was essential at times and provided an effective means of com- 
pelling such service. In the case of B no Sunday or holiday work 
was involved. The deduction of one day’s pay is correct. 

Accordingly you are advised that the rule announced in the former 
decisions is applicable to railway postal clerks paid on a basis of 306 
days per year who come within the provisions of the law relative to 
the granting of compensatory time for work on Sundays and 


holidays. 


WAR RISK CONVERTED INSURANCE—IDENTITY OF 
BENEFICIARY. 


If a person within the permitted class of beneficiaries is of the same name 
as the person designated as the beneficiary in a policy of converted war 
risk insurance and can be identified by other evidence as the person in- 
tended by the insured, the misstatement in the policy of the relationship 
of the named beneficiary will not defeat the intention of the insured, where 
the other evidence shows that there was only one relative of the insured 
with the name designated in the policy as the beneficiary. 
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Decision by Comptroller General McCarl, April 16, 1924: 

In connection with the settlement of the accounts of William H. 
Holmes, disbursing officer, United States Veterans’ Bureau, for 
November, 1923, there is for consideration and decision a question 
as to the legality of a payment covered by voucher No. 28894 for 
$997 to Joseph Henzel as designated beneficiary of Thomas Parks 
in policy of war risk insurance. 

Francis Henzel enlisted in the Army as Thomas Parks, under 
which name he was issued August 1, 1920, a policy of converted 
20-year endowment war risk insurance of $1,000. In his application 
for the converted policy he designated as beneficiary Joe Henzel, 
stated to be his uncle. The policy provides “ This insurance, subject 
to the beneficiary provisions hereof, is payable to —sozr HENZEL— 
HIS UNCLE—hereinafter called the beneficiary, iv oNE suM.” 

Upon the death of the insured, November 19, 1922, evidence was 
furnished that there was no uncle of the insured named Joe Henzel, 
but that he had a brother by that name to whom the payment of 
insurance was made. The evidence on which the payment was based 
consists of the affidavit of Joe Henzel, the brother, giving the names 
and relationships of all persons within the permitted class of bene- 
ficiaries specified by the war risk insurance act, which includes the 
relationship of uncle. The only Joe Henzel is stated to be a brother. 
In addition there were furnished supporting affidavits of two dis- 
interested parties who had known both the insured and his brother 
for 15 years. It was stated on behalf of the claimant that the 
reason for giving the relationship as uncle in the policy was prob- 
ably because of the assumed name used in the enlistment which 
would have created an apparent inconsistency if he had named the 
beneficiary as his brother. 

A policy or contract of insurance is to be so construed as to 
ascertain and carry out the intention of the parties. /nsurance Co. 
v. Boon, 95 U. S., 117, 128. If the person whose name is designated 
as that of beneficiary in a policy of converted war risk insurance 
can be identified as the person intended by the insured, the mis- 
statement in the policy of the relationship of the named beneficiary 
will not defeat such intention. 

In this case sufficient evidence has been submitted to satisfactorily 
identify Joe Henzel, the brother, as the person intended by the 
insured to receive the benefits under the policy of insurance and 
payment to him appears to have been legal and proper. 

The accounts of the disbursing officer should be settled accordingly. 
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VETERANS’ BUREAU PAYMENTS—EVIDENCE TO ESTABLISH 
AUTHORITY FOR. 


The accounts submitted by disbursing officers of the Veterans’ Bureau for the 
period subsequent to May 1, 1924, for payments made to contract hospitals 
for medical and hospital treatment furnished beneficiaries of the Veterans’ 
Bureau, must be accompanied by the following evidence properly certified 
and approved by .he responsible officers of the bureau: 

(1) That the patients are beneficiaries of the bureau. 

(2) The particular class of beneficiary in each case. 

(3) The specific authority for treatment as required by the contract, 
with the date and name of the officer giving the authority. 

Decision by Comptroller General McCarl, April 16, 1924: 

In connection with the settlement of the account of P. J. Carney, 
disbursing clerk, United States Veterans’ Bureau, for October, 1923, 
there is for consideration and decision what evidence is necessary to 
accompany vouchers covering payments to contract hospitals for 
medical and hospital treatment furnished beneficiaries of the bureau 
to allow credit for the payment as having been made on account of 
persons lawfully entitled to the treatment by the bureau at Gov- 
ernment expense. 

The particular voucher in question is No. 44180, covering payment 
of $3,573 to the St. Francis Hospital for medical and hospital 
services furnished 68 persons as beneficiaries of the bureau during 
the month of July, 1923, at the rate of $3 per day under contract 
dated June 30, 1923. The amount of the voucher was paid October 
24, 1923, and charged to the appropriation “ Medical and Hospital 
Services, Veterans’ Bureau, 1924.” 

The amount of the voucher is certified by the administrative office 
to be “for board and care of beneficiaries of the United States 
Veterans’ Bureau as per schedule attached” and approved for pay- 
ment by the Veterans’ Bureau subdistrict medical officer and district 
auditor. The attached schedule contains information under the fol- 
lowing headings: 

Alphabetically—Last name—First—Middle; C-Number or C-—Pending; date 
of admission; date died, discharged, remaining; No. days charged; rate per 
day; total amount. 

Under the heading “ C-Number or C—Pending” is given the com- 
pensation claim number, or if not yet granted compensation, the 
former service organization of the veteran. Accompanying the 
papers are the entrance cards to the hospital of all those beneficiaries 
entering during the month of July, on which is a space for the 
“ authority ” for the treatment and a space for “class of beneficiary,” 
but in the last instance nothing has been inserted other than 
“USVB” or “ VB.” 

The appropriation for “ Medical and Hospital Services, Veterans’ 
Bureau, 1924,” act of February 13, 1923, 42 Stat., 1243, is “for 
beneficiaries of the United States Veterans’ Bureau.” 
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The contract provides as follows: 


Sr. Francis Hospirat agrees to furnish hospital or sanatorium care and 
treatment to all patients who are beneficiaries of the United States Veterans’ 
Bureau for whom such treatment is specifically authorized, in each instance, by 
the director or the district manager of the United States Veterans’ Bureau. 
or by their duly appointed representative, at the rate of $3 per diem, this 
charge to include the day of admission but no charge being made for the day 
of discharge or death of the patient. The maximum number to be cared foi 
under this proposal at any one time shall not exceed 100, and no case will 
receive any of the benefits provided by this proposal unless specifically author- 
ized by the director or the district manager of the United States Veterans’ 
Bureau or by their duly appointed representative. 


The “beneficiaries of the United States Veterans’ Bureau” as 
used in the statute and contract thereunder may be held to include 
all classes of persons entitled to medical treatment under the war 
risk insurance act and amendments thereto as follows: 

(1) Persons receiving disability compensation from effective date of award. 
26 Comp. Dec., 485; id., 699; 27 id., 775; 1 Comp. Gen., 230; 3 id., 286: éd., 
365; and M. S. decision of October 31, 1923. 

(2) Persons undergoing examination and observation for purpose of deter- 
mining right to disability compensation. 3 Comp. Gen., 462. 

(3) Persons separated from the military and naval forces of the Wunited 
States under honorable conditions applying within one year from date of 
separation from the service or from August 9, 1921, whichever is the later. 
8 Comp. Gen., 248. 

(4) Vocational Trainees. 3 Comp. Gen., 184. 

(5) Veterans of the Spanish-American War, the Philippine Insurrection, and 
the Boxer Rebellion suffering from any neuropsychiatric or tubercular ail- 
ments, 3 Comp. Gen., 173; id., 181, excluded from contract hospitals by section 
9111, Regulations, 1923, United States Veterans’ Bureau. (See Veterans’ 
Bureau Regulation No. 64 effective April 19, 1924, amending section 9111, 
Regulations 1923.) 

(6) Discharged members of the military or naval forces of allied countries 
under provisions of section 302 (9), act of December 24, 1919, 41 Stat., 374, 
26 Comp. Dec., 701. 

The three essential facts that must be shown in the vouchers in 
support of payment by disbursing officers to contract hospitals for 
medical and hospital treatment under such a contract as here in- 
volved to show the legal authority of the payments are as follows: 


(1) That the patients are beneficiaries of the bureau. 

(2) The particular class cf beneficiary in each case. 

(3) The specific authority for treatment as required by the contract, with 
the date and name of the officer giving the authority. 


This evidence should be in such form as to be accessible for 
ready reference in the examination and audit of the accounts and 
under the certificate and approval of the administrative officers of 
the bureau. 

In the case under consideration none of the essential facts are 
sufficiently in evidence. The voucher used is of an old form in use 
by the United States Public Health Service approved for a dif- 
ferent purpose, and the accompanying schedule and copies of en- 
trance cards are merely indicative of the essential facts. The 
schedule should either be in the voucher form or be so complete in 
itself as to show the correctness of the account fully stating the 
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essential facts. The copies of the entrance cards do not supply the 
deficiencies, being unsigned carbons of originals prepared by the 
hospital, and are not certified as to correctness of the facts alleged 
or authority for the service; the mere naming of the individual 
authorizing the service not being a sufficient compliance with the 
contract requirements to evidence the obligation. As to patients 
entering the hospital prior to the current month and remaining, no 
card is furnished and no reference is made to the voucher to which 
the entrance card was attached. 

For all accounts submitted for periods prior to May, 1924, the 
administrative certificate and approval by the responsible officers 
may be accepted as establishing the facts required by law and par- 
ticular contracts to obligate the United States, if otherwise correct, 
but for all such accounts submitted thereafter and until the ap- 
proval of a voucher form covering such service the vouchers must 
be certified as to the correctness thereof in the usual form and in 
addition as to the essential facts under the contract requirements, 
such certification to include the facts alleged in accompanying 
schedules and cards. The schedules and cards should be identified 
as forming a part of the voucher. 

It is observed that the voucher certificate purports to be signed 
by the subdistrict medical officer but the handwriting appears to be 
that of a person who initialed (illegible) the certificate, indicating 
that the certificate is not signed by the official personally. Other 
instances of an employee or official signing for another bear out 
the existence of this irregular practice. An official certificate is 
personal to the certifying officer and the authority to certify ac- 
counts may not be so delegated as to authorize another to affix the 
signature of the certifying officer. This applies also to the ap- 
proval of accounts. Such irregular certifications and approvals 
will not be accepted and all accounts submitted so certified or 
approved will be suspended for proper certificates and approvals. 

There should be submitted to this office by the United States 
Veterans’ Bureau a form of voucher suitable for use in this and 
similar classes of accounts, for approval as required by law in 
order that an established form may be available not later than July 
1, 1924; thereafter the form now in use will not be acceptable in 
this class of accounts. 


JURISDICTION OF THE GENERAL ACCOUNTING OFFICE—RELIEF 
OF DISBURSING OFFICERS. 


The provision in the act of July 11, 1919, 41 Stat., 132, authorizing the account- 
ing officers to grant relief to Naval disbursing officers under certain cir- 
cumstances when the loss or deficiency occurred without fault or negligence 
on the part of the officer, has no application to a case of a disbursing 
officer making payments in direct contravention of a decision of this office. 
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The withholding of current pay of a man on the retired list of the Navy, to 
reduce or offset an amount of an illegal payment or overpayment previ- 
ously made to the man, is authorized. 

A decision of this office disallowing credit under the act of July 11, 1919, 41 
Stat., 132, for payments made by a Naval disbursing officer, is final and 
conclusive upon the executive branch of the Government and is not a 
proper question for submission to the Supreme Court or the Attorney 
General. 

Comptroller General McCarl to the Secretary of the Navy, April 17, 1924: 

Consideration has been given to the letter of your predecessor of 
February 23, 1924, with reference to my decision of April 23, 1928, 
2 Comp. Gen., 689, relative to overpayments aggregating $426.87 
made to Joseph Tall, C. B. M., United States Navy, retired, for the 
period from May 6, 1919, to December 31, 1920. 

‘The letter presents no material facts or phases of the matter not 
fully considered when the decision of April 23, 1925, was rendered. 

There is noted the reference to the provision in the act of July 
11, 1919, 41 Stat., 132, authorizing the accounting officers to relieve 
any disbursing officer of the Navy charged with responsibility on 
account of loss or deficiency while in the line of his duty, of Govern- 
ment funds, vouchers, records, or papers in his charge, when such 
loss or deficiency occurred without fault or negligence on the part 
of said officer. It is obvious that this provision can have no ap- 
plication to the case of a disbursing officer making payments in 
direct contravention of a decision of this office. 

By the decision of April 23, 1923, the Secretary of the Navy was 
officially advised that Tall had been overpaid in the amount of 
$426.87 and that in the settlement of the accounts of the supply 
officer having Tall’s account credit would be disallowed for any 
payments made to Tall until the amount of such indebtedness had 
been set off or adjusted. 

The case of Smith v. Jackson, 246 U. S., 388, referred to did not 
involve the withholding of pay on account of a previous overpay- 
ment of pay and therefore is not controlling in this case. As stated 
in the decision of April 23, 1923, the right to withhold or apply 
undrawn pay of an officer or employee of the United States to 
reduce or offset the amount of an illegal payment or overpayment 
previously made was recognized and exercised long before the Gen- 
eral Accounting Office was established and was sanctioned by the 
Supreme Court of the United States in Gratiot v. United States, 15 
Pet., 336, 370; McKnight v. United States, 98 U. S., 179, and Barry 
v. United States, 229 U.S., 47. 

With reference to the statement in the concluding paragraph of 
the letter that “ As the matter now stands, this department has no 
alternative but to obey the law as expounded by the Supreme Court 
and by the Attorney General,” I have to advise that neither the 
Supreme Court nor the Attorney General has rendered an opinion 
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in this case. Neither is the matter here involved proper for sub- 
mission either to the Supreme Court or the Attorney General. This 
office has decided and certified that Tall was overpaid for the period 
from May 6, 1919, to December 31, 1920, in the amount of $426.87 
and that the disbursing officers who have made payments to him 
after being advised of such overpayments are indebted to the 
United States for the amount of said payments; and the law has 
made such decision and certification final and conclusive upon the 
executive branch of the Government. In view of such finality the 
question of “no alternative” does not appear as stated in the con- 
cluding paragraph of the letter. 


ARMY PAY—NATIONAL GUARD ENLISTED MEN ATTENDING 
OFFICERS’ TRAINING CAMPS. 


An enlisted man of the National Guard not in the Federal service who at- 
tended an officers’ training camp from January 5 to April 19, 1918, upon 
order of the adjutant general of the territory of whose National Guard 
he was a member, is not an enlisted man of the Army within the meaning 
of the act of June 15, 1917, 40 Stat., 188, providing for pay at $100 per 
month for enlisted men in training for commissions, but is an enlisted man 
of the National Guard attending a service school of the Army under the 
provisions of section 99 of the national defense act, 39 Stat., 207, and is 
entitled only to pay provided in said seetion 99 while in attendance at the 
camp. 


Decision by Comptroller General McCarl, April 17, 1924: 

There is before this office the claim of William K. Wilcox for the 
difference between pay of his grade and $100 per month January 5 
to April 19, 1918, while in attendance at an officers’ training camp 
at Schofield Barracks, Hawaii. The adjutant general reported that 
claimant was a sergeant, Company I, First Hawaiian Infantry, Na- 
tional Guard, and that he was mustered into Federal service June 1, 
1918, after the period covered by the claim. The proclamation of the 
President of July 3, 1917 (War Department General Order No. 90 
of 1917), did not include the Hawaiian National Guard in the draft, 
and claimant, therefore, attended the camp as an enlisted man of the 
National Guard not in Federal service. 

Paragraph 2 of Special Regulations 49, January 5, 1918, provides: 

Enlisted men of the Regular Army, National Guard, and National Army 
will be carried on detached service in the grade they held when sent there 
while students at these schools. They will receive the pay and allowances 


of their grade, except that privates will receive the pay of privates, first class, 
while at the school. 


Paragraph 27 of Special Regulations 49 of August 15, 1917, 
provided : 


Furloughed men who are members of the National Guard not in the Federal 
service will receive the pay of $100 per month if they have signed the pre- 
scribed agreement under section 54, national defense act, and also travel pay 
as prescribed in paragraph 26 above for a candidate not in the military service. 
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While the 1917 regulations provided for the attendance of enlisted 
men of the National Guard not in Federal service as civilians under 
section 54 of the national defense act, 39 Stat., 194, the 1918 regula- 
tions seem not to have provided for that class of trainees. 

Claimant states that he attended the camp pursuant to 8. O. No. 2 
of the adjutant general of Hawaii and was relieved from the camp 
and directed to report to the commanding officer of his company by 
S. O. No. 26 of the adjutant general of Hawaii. The transcript of 
payments during his service at camp shows he was paid the pay of 
his grade as a sergeant of infantry, $38 per month ($30 plus the war 
increase of $8). Section 99 of the national defense act of June 3, 
1916, 39 Stat., 207, provides: 


NATIONAL GUARD OFFICERS AND MEN AT SERVICE SCHOOLS, AND SO FORTH.— 
Under such regulations as the President may prescribe, the Secretary of War 
may, upon the recommendation of the governor of any State or Territory or 
the commanding general of the National Guard of the District of Columbia, 
authorize a limited number of selected officers or enlisted men of the National 
Guard to attend and pursue a regular course of study at any military service 
school of the United States, except the United States Military Academy; or 
to be attached to an organization of the same arm, corps, or department to 
which such officer or enlisted man shall belong, for routine practical instruction 
at or near an Army post during a period of field training or other outdoor 
exercises; and such officer or enlisted man shall receive, out of any National 
Guard allotment of funds available for the purpose, the same travel allowances 
and quarters, or commutation of quarters, and the same pay, allowances, and 
subsistence to which an officer or enlisted man of the Regular Army would 
be entitled for attending such school, college, or practical course of instruction 
under orders from proper military authority, while in actual attendance at 
such school, college, or practical course of instruction: Provided, That in no 
case shall the pay and allowances authorized by this section exceed those of a 
captain. 


This is the provision of law under which the adjutant general of 
Hawaii might, with the prior authority of the War Department, 
direct claimant as an enlisted man of the Hawaiian National Guard 
to attend a service school of the Army, and under this provision 
of law he could be paid the full pay of his grade while so attending 
such service school. The regulations for officers’ training camps in 
effect at the time of attendance made no provision for attendance 
of enlisted men of the National Guard not in Federal service, and 
it is apparent that claimant did not attend under section 54 of the 
national defense act as a civilian; otherwise, he was overpaid. 

Claimant while in attendance at the training camp was not an 
enlisted man of the Army within the meaning of the act of June 
15, 1917, 40 Stat., 188, providing pay at $100 per month for enlisted 
men in training for commissions. His situation is fully provided 
for by section 99 of the national defense act. It must be held he 
was in attendance under that provision; he has been paid all that 
the law authorized, and the claim will be disallowed. 
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TRAVELING EXPENSES—PULLMAN FARES. 


Expenses incident to the procurement of Pullman berths and seats, being 
considered a necessary part of transportation and the service being gen- 


erally at a known fixed amount, are not required to be supported by 
receipts. 


Decision by Comptroller General McCarl, April 18, 1924: 


Review has been requested of settlement No. C-7350-Te, dated 
February 27, 1924, account of N. G. Van Doren, special disbursing 
agent, Treasury Department, wherein disallowance was made in the 
amount of $82.47, vouchers 1 and 6, January and April, 1923, be- 
cause receipts for Pullman fares were not furnished. The disallow- 
ance was originally made November 8, 1923. 

In a similar question considered by this office November 14, 1923, 
27 MS. Comp. Gen., 682, it was held that: 

The expenses incident to the procurement of sleeping car berths and parlor 
ear chairs are considered by this office as a necessary part of transportation 
and the service being generally at a known fixed amount it has not been thought 
necessary to require production of receipts therefor to support the payment. 
* * * ‘The oath to an expense voucher containing such items appears suffi- 
cient for this purpose, * * * 

The vouchers in question have been approved by the proper ad- 
ministrative officer and the expense appears to be a proper charge 
against the appropriation “ Collecting the Revenue from Customs, 
1923.” 

Upon review a difference of $82.47 is certified for credit in the dis- 
bursing officer’s account. 


VETERANS’ BUREAU—LOSS OF WAGES OF BENEFICIARIES UN- 
DERGOING MEDICAL EXAMINATION AND OBSERVATION. 


A beneficiary of the Veterans’ Bureau who is required to submit to a period of 
observation to determine whether he has active tuberculosis, in addition to 
and as a result of a prior medical examination, is entitled to reimbursement 
for loss of wages for the period of observation including the time spent in 
traveling to and from the hospital, when payment of loss of wages is au- 
thorized by the director. 

Where the period of medical examination or observation of a beneficiary of the 
Veterans’ Bureau includes parts of two fiscal years, the amount of the 
claim for loss of wages is to be charged to the respective appropriations 
for the two fiscal years involved in an amount which equals the pro rata 
share of the total allowed for the number of days absent from employment 
in each fiscal year. 


Decision by Comptroller General McCarl, April 18, 1924: 

The United States Veterans’ Bureau has certified to this office for 
direct settlement approved voucher in the amount of $100 in favor 
of Hobert Colwell for reimbursement of loss of wages sustained 
while undergoing observation at the Rockhill Sanatorium, Cincin- 


nati, Ohio, from June 11, 1921, to July 14, 1921, to determine whether 
or not he had active tuberculosis, and including time spent in travel- 
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ing to and from the institution, pursuant to orders issued May 31, 
1921. 

It appears that claimant had been examined previous to receipt of 
the order to report for further observation and the question is pre- 
sented whether reimbursement for loss of wages may be made for 
such period of further observation and also whether the time spent 
in travel to and from the hospital may be included in the period for 
which loss of wages is payable. 

Section 303 of the war risk insurance act of October 6, 1917, 40 
Stat., 406, provides in part as follows: 

Sec. 303. That every person applying for or in receipt of compensation for 
disability under the provisions of this article shall, as frequently and at such 
times and places as may be reasonably required, submit himself to examina- 
tion by a medical officer of the United States or by a duly qualified physician 
designated or approved by the director. He may have a duly qualified physician 
designated and paid by him present to participate in such examination. For 
all examinations he shall, in the discretion of the director, be paid his rea- 
sonable traveling and other expenses and also loss of wages incurred in order 
to submit to such examination. If he refuses to submit himself for, or in any 
way obstructs, any examination, his right to claim compensation under this 
article shall be suspended until such refusal or obstruction ceases. No com- 
pensation shall be payable while such refusal or obstruction continues, and 
vo compensation shall be payable for the intervening period. 

The first bureau regulation covering reimbursement for loss of 
wages was dated June 4, 1923, subsequent to the period herein in- 
volved and therefore not applicable. See 3 Comp. Gen., 549. 

The controlling statute includes persons applying for compensa- 
tion and persons in receipt of compensation who are required to 
submit to examinations “ as frequently and at such times and places 
us may be reasonably required.” There is authorized to be paid in 
the discretion of the director, “ Loss of wages incurred in order to 
submit to such examination,” that is, not only an original examina- 
tion but any additional examinations or observations that the Vet- 
erans’ Bureau may deem essential, and not only for the actual time 
spent in the examination or observation but also any additional time 
spent in traveling necessary “in order to submit to such examina- 
tion.” 

Claimant has furnished the affidavit of his employer, S. C. Col- 
well, dealer in general merchandise, Yerkes, Ky., as follows: 

I, 8. C. Colwell of Yerkes, Kentucky, do hereby swear that I am a dealer in 
merchandise, saw logs and cross ties and that Hobert Colwell was in my em- 
ploy at the time he was called to Hospital at Rock Hill Sanitorium, Cincinnati, 
Ohio for observation. He was working at a salary of $100.C) per month and 
was off the job from the 11th day of June, 1921, to 14th day of July, 1921, for 
which time the sum of $100.00 was actually deducted from his pay. 

This evidence is sufficient to show the amount of the claim which 
represents the amount actually deducted, there having been no maxi- 
mum limitation on the amount fixed by regulation at that time. 3 


Comp. Gen., 549. And the director in the exercise of the discretion 
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vested in him under the law has approved and recommended pay- 
ment of loss of wages in this case. 

Accordingly, the claim for $100, in its entirety, is authorized for 
allowance, chargeable to the respective appropriations for the two 
fiscal years involved in an amount which equals the pro rata share 
of the total allowed for the number of days absent from employment 
in each fiscal year. 

Absence from employment in fiscal year 1921 was 20 days, and in 
fiscal year 1922 was 14 days, a total of 34 days. One hundred dol- 
lars divided by 34 is $2.941 per day. Accordingly the sum of $58.82 
(20 times $2.941) is chargeable to the appropriation “ Medical and 
Hospital Services, Veterans’ Bureau, 1921 (certified claims),” and 
the sum of $41.18 (14 times $2.941) is chargeable to the appropria- 
tion “ Medical and Hospital Services, Veterans’ Bureau, 1922.” 


OFFICERS AND EMPLOYEES—DELEGATION OF AUTHORITY. 


The certificate required by section 5 of the act of March 4, 1915, 38 Stat., 
1049, to authorize an advance payment for subscriptions to periodicals, 
may be made by the Second Assistant Secretary of the Department of 
Labor, where such duty has been delegated ‘~ him by the Secretary. 

Comptroller General McCarl to the Secretary of Labor, April 18, 1924: 

I have your letter dated March 29, 1924, transmitting an account 
in favor of His Majesty’s Stationery Office, in the sum of £32 rep- 
resenting payment of subscription for certain periodicals indicated 
therein, concerning which you submit the question as to the suf- 
ficiency of the certificate expressing the administrative approval. as 
well as that required by the act of March 4, 1915, 38 Stat., 1049. 
The voucher bears the signature of the chief clerk, certifying the 
administrative approval and likewise the signature of the Secoral 
Assistant Secretary to the certificate required by the statute cited, 
supra. 

The right and propriety of heads of departments delegating the 
approval of vouchers to subordinate officers of their departma.ts or 
establishments who have knowledge of the facts contained therein, 
has been recognized—12 Comp. Dec., 483—and vouchers so approved 
are acceptable for audit where evidence thereof is filed for reference, 
except where the provisions of some appropriation or general act 
make it incumbent upon the superior officer to personally approve. 

Regarding the certificate of the Second Assistant Secretary, in 
compliance with the act of March 4, 1915, that act provides: 

Section 5. That hereafter subscriptions to periodicals which have been certi- 
fied in writing by the respective heads of the executive departments or other 


Government establishments to be required for official use, may be paid in 
advance from appropriations available therefor. 
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This act comprises an exception to section 3648, Revised Statutes, 
which stipulated that: 


No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall not 
exceed the value of the service rendered, or of the articles delivered previously 
to such payment. 

Subscriptions for periodicals are usually subject to the condition 
of an advance payment, but under the Revised Statutes, cited, pay- 
ment was prohibited until the service was rendered. The fact that 
the service has been rendered is usually evidenced by a certificate 
of some official vested with such administrative authority. The act 
of March 4, 1915, provides that the payment may be made in ad- 
vance for periodicals which have been certified in writing by the 
respective heads of the executive departments or other Government 
establishments to be required for official use. This act specifically 
requires the fact that the periodical is required for official use to be 
certified in writing by the head of the department, who in this case 
is the Secretary of Labor. 

The office of Assistant Secretary of Labor was first provided for, 
being established by the act of March 4, 1913, 37 Stat., 736, pro- 
viding: 

That there shall be in said Department an Assistant Secretary of Labor 
to be appointed by the President who shall receive a salary of five thousand 
dollars a year. He shall perform such duties as shall be prescribed by the 
Secretary or required by law. 

The office of the Second Assistant Secretary was created by the 
act of June 30, 1922, 42 Stat., 766, which provides that he shall per- 
form such duties as shall be prescribed by the Secretary of Labor or 
required by law. 

In 18 Op. Atty. Gen., 432, 483, in giving a construction with ref- 
erence to the power of the Secretary of the Interior to prescribe cer- 
tain duties to be performed by the Assistant Secretaries of the In- 
terior, which duties were imposed upon the Secretary by section 
3688, Revised Statutes, relative to advertising in newspapers, the 
Attorney General held: 


* * 7 


as to the authority so prescribed, the Assistant Secretary has the 
full power of the Secretary himself. 


* * * So long as the powers delegated to the Assistant Secretary of the 
Interior by bis superior remain unrevoked, the authority of the former is 
coordinate and concurrent with that of the latter. 

The decisions of this office have been in harmony with these views 
of the Attorney General as above expressed. 3 Comp. Dec., 730, 4 
id., 462, which rule by a parity of reasoning, has been applied to the 
Assistant Secretaries of other departments. 

The duties prescribed by the act of March 4, 1915, are of an 
administrative nature in the certification of a fact, and such duties 
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may as well be performed by the Assistant Secretary to whom such 
duties are assigned, and if you prescribe as one of the duties of 
either the first or the second Assistant Secretary of the Department 
of Labor that he shall certify subscriptions to periodicals in con- 
formity with the provisions of the act cited, swpra, I have to advise 
that such certificates made by him will be recognized with like 
effect as if they were signed by you as secretary. 

The voucher in question having been signed by the Second As- 
sistant Secretary as in compliance with the act of March 4, 1915, 
it will be assumed that such action was in the performance of one 
of the duties regularly assigned to him by you, and the voucher as 
it stands thus approved will be acceptable to that extent for con- 
sideration in adjudicating the claim submitted. 


VETERANS’ BUREAU—MEDICAL TREATMENT. 


A beneficiary of the Veterans’ Bureau is entitled to reimbursement for cost 
of medical treatment procured through private sources subsequent to 
effective date of a retroactive award of disability compensation, and 
prior to authorization by the Veterans’ Bureau, only where the evidence 
is clear and convincing that the beneficiary was ignorant of his rights to 
governmental treatment when the private treatment was procured, or 
in an emergency precluding any delay. incident to governmental treatment. 

An affidavit by a beneficiary of the Veterans’ Bureau alleging ignorance of 
his right to governmental treatment will not be accepted as basis for 
reimbursement to him for cost of private medical treatment procured 
subsequent to his filing claim for disability compensation, for the reason 
that it must be assumed that when he filed claim for disability com- 
pensation he had knowledge of his rights under the war risk insurance act. 


Decision by Comptroller General McCarl, April 19, 1924: 

The United States Veterans’ Bureau has certified to this office 
for direct settlement approved voucher for $408 in favor of Adolph 
D. Braveman, representing reimbursement for medical care and 
lodging in a private sanitarium at Saranac Lake, New York, in- 
curred June 8 to August 17, 1921, prior to authorization for hospi- 
talization in the same sanitarium by the Veterans’ Bureau. 

The facts chronologically stated show that June 6, 1919, claimant 
was discharged from the Army; April 25, 1921, filed claim for dis- 
ability compensation (date given by the Veterans’ Bureau, claimant 
stated June 21, 1921); June 8, 1921, upon advice by family physi- 
cian, entered the Dolan Cottage Sanitarium, Saranac Lake, New 
York, a private institution, with pulmonary tuberculosis; June 8, 
1921, to August 17, 1921, under care of Julius Cone, M. D., a private 
physician, whose receipted bill shows charge of $53; June 30, 1921, 
examined by physician of the Veterans’ Bureau who then offered 
claimant hospitalization in a Government hospital in the South, 
which was refused, upon advice of the private physician, because of 

8779°—24—_51 
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alleged seriousness of the physical condition of claimant preventing 
travel; August 25, 1921, awarded disability compensation retroac- 
tively effective from June 7, 1919, day after discharge from the 
Army. 

It has been repeatedly held that persons receiving disability com- 
pensation from effective date of award are entitled to medical treat- 
ment at the expense of the Government and that reimbursement is 
authorized for treatment procured through private sources subse- 
quent to effective date of a retroactive award, provided the bene- 
ficiary was ignorant of his rights to governmental treatment at the 
time the private treatment was furnished, or because of the sudden- 
ness of the need the obtaining of the private service was necessary. 
26 Comp. Dec., 485; id., 699; 27 id., 774; 1 Comp. Gen., 230; 3 id., 
286; id., 365; MS. Comp. Gen. of October 31, 1923. In 3 Comp. 
Gen., 286, 288, it was stated: 

* * * Under a strict construction of the law it does not appear that 
any express authorization has been given for reimbursement of medical treat- 
ment given in such retroactive periods between the effective date of an award 
und the date the rating was made; but in order to equalize the rights of such 
veterans to other veterans who have received the additional benefits of medical 
treatment, and thereby fulfill the intent of Congress, it will be held by reason- 
able and necessary implication that an award of disability compensation retro- 
actively effective, carries with it the right to reimbursement for expense of 
lawful and necessary medical and hospital treatment for the disabilities of 
service origin on which the awards were based from the effective date of the 
awards, where the heneficiary was ignorant of his rights to governmental 
treatment. Such claims for reimbursement for retroactive medical treatment, 
supported by rece'pted bills from the physician or hospital rendering the serv- 
ice, and an affidavit from the claimant showing his ignorance of his rights to 
governmental treatment should be forwarded to this office for direct settle- 
ment with administrative reports and recommendation. There will be for 
consideration in these cases the reasonableness of the charge which should 
not be exorbitant or in excess of the usual charge made under similar circum- 
stances, respecting which a showing should accompany the claim with admin- 
istrative comment and recommendation. 

In this case the procedure directed was followed and the evidence 
required has been furnished. The question involved is whether the 
affidavit of ignorance of the right to governmental treatment and the 
allegations of the private physician may be accepted to fully estab- 
lish the right to reimbursement from Government funds for the 
private treatment furnished prior to authorization by the Veterans’ 
Bureau. 

The facts show that claim for compensation was filed April 25. 
1921, over a month prior to claimant’s arrival at the private sani 
tarium. The filing of a claim for disability compensation would 
appear to be inconsistent with allegations of ignorance of righis 
under the war risk insurance act, and it must be considered that a 
claimant is cognizant of his rights to medical treatment when filing 
claim for compensation. 3 Comp. Gen,, 366. Accordingly an affi 


davit alleging ignorance as of a date subsequent to filing of a claim 
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for disability compensation will not be accepted as a basis for reim- 
bursement for cost of private medical treatment. As previously 
held, the right to reimbursement for private medical treatment prior 
to authorization therefor by the Veterans’ Bureau, as incident to a 
retroactive award of disability compensation, is not based on any ex- 
press statutory authority, but has been authorized by decisions of this 
office giving a construction showing the intent of the retroactive pro- 
visions of the war risk insurance act in order to equalize what would 
otherwise be an inequality between those persons having knowledge 
of their rights under the war risk insurance act and those persons who 
do not have that knowledge, or to cover cases of emergency where 
delay in obtaining governmental treatment might prove fatal. Be- 
cause of this absence of express statutory authority, and because of 
the requirements of law that governmental facilities are primarily 
to be used, the evidence of ignorance on the part of claimant at the 
time the private treatment was procured must be so clear and con- 
vincing as to leave no room for reasonable doubt. The evidence in 
this case is contradictory and the statement of claimant may not be 
accepted in view of the previous filing of a claim for disability 
compensation. 

Furthermore, the evidence as to the seriousness of the condition 
of the claimant which prevented his acceptanee of Government 


hospitalization is conflicting. The Veterans’ Bureau officer appar- 
ently would not have offered the governmental hospitalization had 
he thought that a change would have proven fatal, in fact, it is 
stated by a member of the claims committee of the Veterans’ Bureau 
that the medical officer of the bureau was of the opinion that claim- 
ant was able to travel at that time. The claim in its entirety is dis- 
allowed. 


PAYMENT BY FEDERAL GOVERNMENT OF A STATE TAX ON 
GASOLINE. 


The Federal Government can not be required to pay a State tax on gasoline 
purchased for its use, but where a State law requires the dealer and not 
the purchaser to pay the tax and the dealer includes in the price of the 
gasoline sold to the Federal Government an amount sufficient to cover the 
tax, no objection to the price as thus fixed will be made. 


Comptroller General McCarl to Lieut. R. E. Cruse, United States Army, 

April 21, 1924: 

I have your letter of March 26, 1924, requesting decision whether 
you are authorized to pay the voucher therewith transmitted in favor 
of the Gulf Refining Co. of Atlanta, Ga., for 55 gallons of gasoline 
at 16 cents per gallon, which, it is stated, includes a tax of 3 cents 
per gallon levied under the laws of the State of Florida. 
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Section 1 of the act of the Florida Legislature, approved May 30, 
1923, effective as to gasoline on July 1, 1923, provides that: 

Every dealer in gasoline or other like products of petroleum under what- 
ever name designated, in this State shall pay a license tax of Five ($5.00) 
Dollars to the State and in addition thereto three (3) cents per gallon for 
every gallon of gasoline, or other like products of petroleum sold by him and 
upon which the tax herein provided has not been paid, or the payment whereof 


has not been assumed by a person preceding him in the handling of said lot 
of products, * * *. 


Section 7 of the act reads as follows: 

The term “dealer” as used herein or in any proceeding under this Act shall 
be deemed and taken to mean any person, firm, corporation or association en- 
gaged in the business of selling in this State such of the products covered by 
this Act as have been divested of their interstate character and the license tax 
hereby imposed upon the quantity of such product sold in this State shall be 
collected only once and that upon the first sale after the same has lost its inter- 
state character. 

This law requires payment of a tax imposed upon gasoline to be 
made by the dealer and not by the purchaser. Had the law placed 
the burden of payment of the tax upon the purchaser the Federal 
Government would have been exempt from payment thereof for it 
is well settled that the United States as the sovereign power is not 
subject to the taxing power of a State. 

It was held in 2 Comp. Gen., 81, quoting the syllabus that: 

The Federal Government can not be required to pay the tax, * * * on 
the sale of gasoline, but if a dealer in the State in fixing the price of the gaso 
line to the Government included therein an amount sufficient to cover the tax 
no objection to the payment of the price thus fixed can be made upon the 
ground that a tax was taken into consideration by the dealer in fixing it, the 
question of how the price was arrived at being immaterial. 

In so far as the question here presented is involved the gasoline 
tax law of the State of Florida is no different from the gasoline 
tax laws of the States of South Carolina, Maryland, New Mexico, 
Oregon, Washington, Montana, Nevada, Arkansas, Tennessee, Idaho, 
Utah, and North Dakota, each of which has been the subject of de- 
cision by this office. See 1 Comp. Gen., 584; 2 id., 81; and manuscript 
decisions of August 5, 1922, January 18, 1923, January 30, 1923, Jan- 
uary 31, 1923, April 13, 1923, May 9, 1923, October 27, 1923, and 
November 15, 1923. 

Answering your question specifically you are accordingly advised 
that the tax on gasoline having been imposed on the dealer and not 
the purchaser payment of the agreed price for the gasoline on the 
voucher submitted, if otherwise correct, is authorized. The voucher 
is returned herewith. 
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PURCHASE OF AMMUNITION. 


The act of March 3, 1879, 20 Stat., 412, authorizing and directing the Secretary 
of War, at the request of a head of a department, to issue arms and am- 
munition for the “ protection of the public money and property” not being 
applicable, the appropriation for “ General Expenses, Bureau of Biological 
Survey, Food Habits of Birds and Animals,” 42 Stat., 625, is available for 
the purchase of ammunition for the destruction of predatory animals for 
the protection of agriculture, horticulture, forestry, animal husbandry, 
and wild game. 

Decision by Comptroller General McCarl, April 21, 1924: 

In connection with the settlement of the accounts of A. Zappone, 
disbursing clerk, Department of Agriculture, there is for considera- 
tion the question whether the appropriation for general expenses, 
Bureau of Biological Survey, Department of Agriculture, is avail- 
able for the purchase of ammunition to be used in connection with 
the purpose, for which such appropriation is made, or whether such 
ummunition must be procured from the War Department under the 
provisions of the act of March 3, 1879, 20 Stat., 412. 

The appropriation in question, act of May 11, 1922, 42 Stat., 526, 
for fiscal year 1923, contains a provision as follows: 

For investigating the food habits of North American birds and other animals 
in relation to agriculture, horticulture, and forestry; for investigations, experi- 
ments, and demonstrations in connection with rearing fur-bearing animals; for 
experiments, demonstrations, and cooperation in destroying mountain lions, 
wolves, coyotes, bob-cats, prairie dogs, gophers, ground squirrels, jack rabbits, 
and other animals injurious to agriculture, horticulture, forestry, animal hus- 
bandry, and wild game; and for the protection of stock and other domestic 
unimals through the suppression of rabies in predatory wild animals, 
$502,240; * * ®*%, 

The act of March 3, 1879, 20 Stat., 412, referred to, provides: 


That upon the request of the head of any department, the Secretary of War 
be, and he hereby is, authorized and directed to issue arms and ammunition 
whenever they may be required for the protection of the public money and 
property, and they may be delivered to any officer of the department designated 
by the head of such department, to be accounted for to the Secretary of War, 
and to be returned when the necessity for their use has expired. 

The chief of the Bureau of Biological Survey, with reference to 
the use of the appropriation, supra, for the purchase of ammunition, 
states: 

This ammunition was not intended for the protection of Government prop- 
erty. It was purchased for use of hunting predatory animals, one of the 
purposes for which the appropriation involved was made, 

Provision for experiments and demonstrations in destroying cer- 
tain wild animals was first carried in the act of March 4, 1909, 35 
Stat., 1051, making appropriation for general expenses of the Bio- 
logical Survey for the fiscal year 1910, and has been continued in 
annual appropriations since that time. It is evident from the word- 
ing of the appropriation as now made, which specifically authorizes 
the use of the funds provided for the general expenses of that bureau, 
for “experiments, demonstrations, and cooperation in destroying 
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mountain lions, wolves,” ete., for the protection of “ agriculture, 
horticulture, forestry, animal husbandry, and wild game” that said 
appropriation contemplated the use of ammunition; and there would 
appear to be no room for doubt that such use is not “ for the pro- 
tection of the public money and property ” within the meaning of 
the act of March 3, 1879. Therefore, ammunition for such use is 
not required to be issued by the Secretary of War, and the appropria- 
tion in question is available for its purchase from regular dealers if 
and when necessary to accomplish the purposes for which said ap- 
propriation is made. 


PURCHASES—APRONS AND SLEEVES. 


Aprons and sleeves for use of employees of mints and assay offices, required 
to be burned after using in order to recover precious metal adhering to 
them, are not such personal furnishings as are precluded from being pur- 
chased from Government funds without specific authority from Congress. 


Comptroller General McCarl to the Secretary of the Treasury, April 21, 1924: 

I have your letter dated April 8, 1924, inclosing a communication 
from the Director of the Mint dated April 5, 1924, which is the basis 
of a submission by you for my decision of the question whether pur- 
chase of aprons or sleeves used by the employees in the operative 
departments and the coinage mints of the New York assay office 
is authorized under the respective contingent appropriations pro- 
vided by Congress for the mints and New York assay office, the 
director indicating that such question has been precipitated at this 
time by reason of my decision to the Secretary of War, dated Janu- 
ary 19, 1924, 3 Comp. Gen., 433. 

The director states relative to such purchases that: 

These purchases have always been regarded as proper charges against the 
contingent appropriations of the respective institutions, and have been allowed 
for the reason that the articles are eventually taken away from the employees 
and burned for the purpose of recovering precious metal particles adhering to 
them. The main purpose of supplying the articles is to protect the Government 
against loss of such precious metals in the reguiar course of operations which 
would result if private ownership were permitted. The articles are all eventu- 
ally confiscated by the Government and are not supplied to employees not 
engaged in the actual handling of the precious metals. 

The contingent appropriation for the New York Assay Office 
authorized by the act of January 3, 1923, 42 Stat., 1104, is an example 
of the appropriations for the United States Mints contemplated to 
be charged with purchases of these articles, which are all substan- 
tially in the same language, as follows: 


NEW YORK ASSAY OFFICE. 
* * * + * * 
For incidental and contingent expenses, including new machinery and re- 


pairs, wastage in the melting and refining department, and loss on sale of 
sweeps arising from the treatment of bullion, $100,000. 











DECISIONS OF THE COMPTROLLER GENERAL, 785 


In the decision of January 19, 1924, referred to it was stated, 
quoting from 2 Comp. Gen., 652, that personal furnishings are not 
authorized to be purchased under appropriations in the absence of 
specific provisions therefor contained in such appropriations or other 
acts, if such furnishings are for the personal convenience, comfort, 
or protection of such employees, or are such as to be reasonably 
required as a part of the usual and necessary equipment for the work 
on which they are engaged or for which they are employed; and 
the rule for determining whether such articles may be purchased 
from public funds in a given case is set forth in said decision. 

From the facts set forth in the director’s letter, supra, it appears 
that the Government, rather than the employee, will derive the 
principal benefit resulting from the use of these articles and that 
under the circumstances existing the employees could not be required 
to furnish the articles nor even be permitted to own them. Therefore, 
under the rule announced in 3 Comp. Gen., 433, payment for such 
articles is authorized from the appropriation cited. 


PRINTING FOR AMERICAN AND BRITISH CLAIMS ARBITRATION. 


Under the provisions of the act of March 1, 1919, 40 Stat., 1270, all printing 
done in this country for the American and British Claims Arbitration 
must be done at the Government Printing Office if the entire cost is to be 
borne by the United States. 

Comptroller General McCarl to the Secretary of State, April 21, 1924: 

I have, presumably, by your authority, a letter dated April 8, 
1924, from the agent and senior counsel for the United States, Amer- 
ican and British Claims Arbitration, requesting decision whether 
printing required in connection with the arbitration under the arbitral 
agreement concluded between the United States and Great Britain, 
August 18, 1910, may be done elsewhere than at the Government 
Printing Office. 

It appears that a similar question was submitted by your prede- 
cessor and in decision of December 16, 1912, it was held by the 
Comptroller of the Treasury that under the laws then in force print- 
ing required in connection with the arbitration referred to was not 
printing for an executive department within the meaning of section 
87 of the act of January 12, 1895, 28 Stat., 622, or of section 2 of 
the act of June 30, 1906, 34 Stat., 697, and, therefore, that such 
printing need not be done at the Government Printing Office. 

Since the date of the decision referred to, however, Congress has 
enacted further legislation on the subject of printing for the Gov- 
ernment. The act of March 1, 1919, 40 Stat., 1270, provides: 


* * * That on and after July 1, 1919, all printing, binding and blank- 
book work for Congress, the Executive Office, the judiciar?, and every executive 
department, independent office, and establishment of the Government. shali 
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be done at the Government Printing Office, except such classes of work as 
shall be deemed by the Joint Committee on Printing to be urgent or necessary 
to have done elsewhere than in the District of Columbia for the exclusive use 
of any field service outside of said District. 

You are advised that under the positive language of the act of 
March 1, 1919, it will be necessary for printing done in this country 
for the American and British Claims Arbitration to be done at the 
Government Printing Office in case the entire cost is to be borne 
by the United States. 

In regard to the necessity which, it is stated, sometimes arises of 
having printing done at short notice it is suggested that if an addi- 
tional charge of 20 per cent is authorized the Government Printing 
Office makes the work special and can get it out expeditiously. 
Whether printing can be done abroad is within the jurisdiction of 
the Joint Committee on Printing. In this connection see 26 Comp. 
Dec., 229. In case of printing to be done as joint work for the two 
governments, see 27 Comp. Dec., 842. 


PURCHASE OF BOOKS FOR THE LIBRARY OF CONGRESS. 


In view of the purpose for which the appropriation “ Increase of the Library,” 
42 Stat., 433, was made and the provisions therein for the payment in 
advance for freight, commissions, and traveling expenses, and all other 
expenses incidental to the acquisition of books by purchase, gift, bequest, 
or exchange, an agreement may be made to reimburse the owner for 
reasonable expenses incurred by him for transportation and insurance in 
transit on the rejected, as well as the accepted, material, in cases in which 
it is found to be to the interest of the Government to adopt such pro- 
cedure instead of paying the traveling expenses of a man to go to examine 
the material in the hands of the owner. 


Comptroller General McCarl to the Librarian, Library of Congress, April 

22, 1924: 

There was received your letter of April 7, 1924, requesting a 
formal ruling as to a proposed arrangement in purchasing material 
for the Library of Congress under the appropriation for the “ In- 
crease of the Library,” which appropriation for the fiscal year 1924, 
42 Stat., 433, provides in part: 

For purchase of books for the Library, including payment in advance for 
subscription books, and society publications, and for freight, commissions, and 


traveling expenses, and all other expenses incidental to the acquisition of books 
by purchase, gift, bequest, or exchange, to continue available during the fiscal 
* 


year 1924, $90,000 

You state that of the material purchased by the Library under 
this appropriation a very large percentage is ordered from catalogues 
furnished by dealers both in this country and abroad; that, in ad- 
dition, material is often offered to the Library by letter and at times 
dealers are requested to obtain material for the Library not listed in 
catalogues, etc.; that under the circumstances it would seem that the 
interests of the Government would be much better protected if the 
decision as to acceptance or rejection be deferred until the material 


. 
, 
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itself is examined; and that with this end in view it is proposed 
io insert the following additional condition in formal letter request- 
ing material to be sent: 

It is agreed that all material shall hereafter be sent by memorandum on 
approval (no material may be sent unless previously authorized by the Libra- 
rian) and title shall pass to the Library of Congress as to such of the materia! 
as shall, after a careful examination, be accepted and approved by the Library 
of Congress. All regular transportation charges, including also insurance 
charges to assure safety of material in transit, will be paid by the Library of 
Congress except when through lack of proper care obviously imperfect material 
is sent. It is understood that the Library of Congress will not be responsible 
for loss or damage to material while in transit. 

You further state that with this arrangement effective every 
proper safeguard will have been provided in the purchase of ma- 
terial; that if any of the material is found in any way defective, or 
does not conform to the description in prospectus, letter, or dealer’s 
catalogue, etc., or is found to be duplicate of that which is already 
in the Library collection, the Library shall then without the need 
of further discussion have the privilege of returning it, paying only 
for that which it shall accept. 

There would appear to be no objection to the proposed stipulation 
to the effect that the purchase will be subject to examination and 
acceptance of the material after delivery, but apparently the only 
question involved in the submission proper for consideration and 
decision by this office at this time is as to the authority to obligate 
the Government to pay the transportation charges, including in- 
surance, on the rejected material. In view of the purpose for which 
the appropriation is made and the provision therein for “ freight, 
commissions, and traveling expenses, and all other expenses in- 
cidental to the acquisition of books by purchase, gift, bequest, or 
exchange” I have to advise that an agreement may be made to 
reimburse the owner for reasonable expenses incurred by him for 
transportation and insnrance in transit on the rejected, as well as 
the accepted, material, in cases in which it is found to be in the 
interest of the Government to adopt such procedure instead of pay- 
ing the traveling expenses of a man to go to examine the material in 
the hands of the owner. 


MILEAGE—NAVAL OFFICERS TRAVELING ON GOVERNMENT 
TRANSPORTATION REQUESTS. 


Where a naval officer traveling on a mileage status is issued separate trans- 
portation requests covering the entire journey to enable him to make stop- 
overs en route for his own convenience, or where transportation requests 
are issued for circuitous travel, and the total cost of such transportation 
is greater than that of through transportation over the shortest usually 
traveled route, there should be deducted from the officer’s mileage account, 
in addition to the deduction of 3 cents per mile for the distance over the 
shortest usually traveled route, the difference between the cost to the 
Government for through transportation via the shortest usually traveled 


route and the cost to the Government for tlhe transportation actually 
furnished. 
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Comptroller General McCarl to the Secretary of the Navy, April 23, 1924: 
I have your letter of March 17, 1924, submitting a proposed change 


in section D of the “Instructions for carrying into effect the joint 
service pay bill (act of 10 June, 1922),” with request for an ex- 


pression of views as to whether the instructions, in so far as they 
involve disbursements, are in conformity with law. 

Said section D provides: 

2 * * * 


(d) If delay en route is authorized in an officer's orders for his convenience, 
the officer issuing the transportation is authorized to issue separate trans- 
portation requests to enable the officer to make the stop-overs at the places 
authorized in his orders if the distance thus involved does not exceed twice 
the distance by the direct route per Official Table of Distances. In such cases 
the number of each transportation request, the points to and from which travel 
is performed, and the routing shall be indorsed on the original orders. 

3.* * * (ec) Officers traveling on transportation requests on a mileage 
status under the provisions of subparagraph (d) of paragraph 2 above (on 
more than one transportation request because of authorized delays en route) 
cost the Government more than if they had traveled by direct route and there- 
for not only 3 cents per mile for the distance actually traveled must be deducted, 
but also the excess over what it would have cost the United States by un- 
broken travel, over the most direct route. 


The proposed change is to substitute for that part of paragraph 3, 
subparagraph (c), quoted above, the following: 


Officers traveling on a mileage status when furnished transportation re- 
quests under provisions of subparagraph (d) of paragraph 2, above, the cost 
to the Government will be more than if they had been furnished one transporta- 
tion request covering a continuous passage over the shortest usually traveled 
route (i. e., any route carrying the short line fare), settlement of their mileage 
claims will be computed as follows: 

Allow 8 cents per mile via the shortest usually traveled route (as determined 
by the Official Table of Distances) ; deduct therefrom 3 cents per mile via 
the shortest usually traveled route (as determined by the Official Table of Dis- 
tances), and also deduct the difference in cost to the Government for transporta- 
tion via the shortest usually traveled route and the cost to the Government 
for transportation actually furnished. 


The reasons given for the proposed change are as follows: 


Existing instructions require a double charge against an officer who travels 
by a circuitous route and uses two or more transportation requests. In other 
words, such an officer is penalized and the Government receives from his 
mileage allowance an amount far in excess of that additional cost which the 
route of travel entailed. In consequence, some claims have been submitted; 
and it is for the purpose of obviating any necessity for claims in future that 
the revised instructions have been prepared. Further the revised instructions 
will require that the officer reimburse the Government for any additional cost 
made necessary by furnishing him with transportation over a route selected 
which costs the Government more than the shortest usually traveled route. 


The act of June 10, 1922, 42 Stat., 631, provides: 


Sec. 12. That officers of any of the services mentioned in the title of this Act, 
when traveling under competent orders w’thout troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the short- 
est usually traveled route and existing laws providing for the issue of trans- 
portation requests to officers of the Army traveling under competent orders, 
and for deduction to be made from mileage accounts when transportation is 
furn'shed by the United States, are hereby made applicable to all the services 
mentioned in the title of this Act, * * *%, 
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The existing laws providing for the issue of transportation re- 
quests to officers of the Army traveling under competent orders, and 
for deduction to be made from their mileage accounts when trans- 
portation is furnished by the United States, made applicable to 
officers of the Navy, by said section 12 of the act of June 10, 1922, 
are found in the act of June 12, 1906, 34 Stat., 246, as follows: 


* * * ‘That officers who so desire may, upon application to the Quarter- 
master’s Department, be furnished under their orders transportation requests 
for the entire journey by land, exclusive of sleeping and parlor car accommoda- 
tions, or by water; and the transportation so furnished shall, if travel was 
performed under a mileage status, be a charge against the officer’s mileage 
account, to be deducted at the rate of three cents per mile by the paymaster 
paying the account, and of the amount so deducted there shall be turned over 
to an authorized officer of the Quartermaster’s Department three cents per mile 
for transportation furnished, except over any railroad which is a free or fifty 
per centum land-grant railroad, for the credit of the appropriation for the 
transportation of the Army and its supplies: And provided further, That when 
the established route of travel shall, in whole or in part, be over the line of 
any railroad on which the troops and supplies of the United States are entitled 
to be transported free of charge, or over any fifty per centum land-grant rail- 
road, officers traveling as herein provided for shall, for the travel over such 
roads, be furnished with transportation requests, exclusive of sleeping and 
parlor car accommodations, by the Quartermaster’s Department: And pro- 
vided further, That when transportation is furnished by the Quartermaster’s 
Department, or when the established route of travel is over any of the rail- 
roads above specified, there shall be deducted from the officer’s mileage 
account by the paymaster paying the same three cents per mile for the distance 
for which transportation has been or should have been furnished: * * *. 


The law does not prohibit the officer making stop-overs en route for 
his own convenience, but there is no greater liability of the Govern- 
ment than the cost of through transportation less 3 cents per mile. 
The mileage deducted is presumed to represent the cost of transpor- 
tation; hence where the total cost of transportation by reason of 
stop-overs is greater than that of through transportation over the 
shortest usually traveled route such excess cost must be borne by the 
officer and not by the Government. The proposed change is intended 
to meet this condition and may be promulgated accordingly. 


REFUNDS OF INCOME TAX ON BONDS CONTAINING A TAX-FREE 
COVENANT. 


Where the income tax on bonds containing a tax-free covenant is paid by the 
issuing corporation at the request of the bondholder and it is subsequently 
found upon audit of the bondholder’s income tax return that no tax was 
due by him on the interest received, on such “ tax-free” bonds, refund of 
the amount found by the Commissioner of Internal Revenue to have been 
so collected may be made, under the provision of the act of March 4, 1923, 
42 Stat., 1505. to the issuing corporation. 


Comptroller General McCarl to the Secretary of the Treasury, April 23, 1924: 
There has been received your letter of March 18, 1924, request- 
ing a decision as to legality of the existing practice of refunding 


payments of taxes made by corporations on so-called “ tax-free ” 
bonds. 
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The question arises from the issuing by certain corporations of 
bonds containing a covenant by which such corporations obligate 
themselves to pay to the bondholders a fixed amount of interest and 
in addition thereto to pay the income tax assessed against the bond- 
holders on account of the receipt of the interest on such bonds, the 
effect of which is to guarantee to the holders a net income on their 
investments at the rate fixed in the bond. While such bonds are not 
tax free they are commonly referred to as such, and in that the ob- 
ligation of the issuing corporation protects the holder from the 
payment of taxes, they are to him in the same category as those 
bonds such as State and municipal, which by law are actually tax- 
exempt. 

In making returns to the Collector of Internal Revenue for the 
payment of income tax the holders of these “tax-free bonds” are 
required to include in their gross income the amount received as 
interest on such bonds plus the amount of the income tax to be paid 
by the obligating corporation. They are not allowed to deduct from 
their gross income the amount of the income tax paid by the cor- 
poration in their behalf but are entitled to credit such amount 
against their income tax otherwise due. 

It is understood that when the interest coupons from such bonds 
are presented for payment they are required to be accompanied by 
“ownership certificates” which may be either Form 1000 or 
Form 1001. The latter is used when the holder is not liable for 
income tax, and Form 1000 is used when the bondholder is liable, or 
believes himself to be liable for income tax on account of the receipt 
of the interest evidence by such coupons. In either case payment is 
made to the bondholder of the amount of interest stipulated in his 
bond. The corporation is required to make return to the Collector 
of Internal Revenue of the taxes for which it is liable on account of 
the tax-free covenants in its bonds separate and distinct from the 
report of its own earnings and to transmit with such return the 
ownership certificates which accomplish the coupons when presented 
for payment. Payment of taxes is required to be made at the rate of 
2 per cent on those coupons which were accompanied by Form 1000, 
requesting the corporation to make payment of the taxes on such 
interest. 

The question presented by you arises where the bondholders file 
ownership certificates. “Form 1000,” requesting that the corporation 
pay income tax for the interest paid on the bonds and after payment 
is made it is found by the audit of the bondholder’s tax returns 
that the income received from the investment in such bonds was not 
subject to taxation either as a whole or in part. The findings of 
the Commissioner of Internal Revenue as to the amount of an 
overassessment or erroneous collection of a tax, and as to when and 
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from whom such erroneous collection was made, may be accepted by 
this office, but the question as to who is entitled to receive refund of 
the amount is finally for determination by the General Accounting 
Office, and it is understood the matter is submitted by you to this 
office for such determination. 

The withholding and payment at the source of the income tax on 
the interest paid on bonds is provided for in sections 221 and 237 of 
the revenue act of 1921, and the refund of erroneous payments made 
thereunder is governed by sections 252, as amended by the act of 
March 4, 1923, 42 Stat., 1505, which is as follows: 

Where a tax has been paid under the provisions of section 221 or 237 in ex- 
cess of that properly due any refund or credit made under the provisions of this 


section or section 3228 of the Revised Statutes shall be made to the withholding 
agent unless the amount of such tax was actually withheld by the withholding 


agent. 

Whether eventually there is any claim of the individual to the 
moneys paid by the corporation as having been paid on its account 
in view of the stipulations by the corporation in connection with the 
bonds is a question between the corporation and the taxpayer and 
is not for determination here. Prima facie the moneys appear as 
paid by the corporation, and although perhaps in relief of payment 
of taxes by the taxpayer, yet if it be determined that such taxes 
are not payable and therefore the amount is to be refunded, the re- 
fund must be to the one who made the payment unless it can be shown 
the moneys were the moneys of another. Such agency of the cor- 
poration as may appear is in connection with the stipulation relat- 
ing to the bonds and is not necessarily an undertaking by the cor- 
poration that such moneys as represent the taxes would be payable 
to the bondholder (taxpayer) otherwise than on tax account. 

The certificates of overassessment upon which the refunds or 
credits are based in such cases should be accompanied by an ad- 
ministrative certification to the effect that said refunds represent 
taxes paid by the corporation under tax-free covenants and that they 
are being made to the paying corporation under the provisions of 
the act of March 4, 1923, supra. 


VETERANS’ BUREAU —HOSPITALIZATION OF VETERANS OF 
SPANISH-AMERICAN WAR, PHILIPPINE INSURRECTION, AND 
BOXER REBELLION. 


Section 4 of the act of April 20, 1922, 42 Stat., 497, did not automatically ob- 
ligate the United States from and after its date for cost of medical and 
hospital treatment, board and lodging of all veterans of the Spanish- 
American War, the Philippine insurrection, and Boxer rebellion suffering 
from neuropsychiatric and tubercular diseases, undergoing treatment in 
local, State, or private institutions. The obligation of the United States 
for such care arose only upon actual authorization for hospitalization by 
the proper officials of the Veterans’ Bureau based upon an application 
by the veteran in accordance with the regulations of the bureau. 
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Under the regulations of the Veterans’ Bureau that veterans of the Spanish 
American War, the Philippine insurrection, and Boxer rebellion could 
not be treated in contract hospitals where treatment could be afforded 
in Government hospitals, there is no obligation on the Government for 
payments to a contract hospital for the care of such a veteran who pre 
fers to remain in the contract hospital subsequent to the time it is de- 
termined that Government facilities are available. 


Decision by Comptroller General McCarl, April 23, 1924: 

The United States Veterans’ Bureau has certified to this office for 
direct settlement approved voucher for $1,011 in favor of the Penn- 
sylvania State Sanitorium for Tuberculosis, Mont Alto, Pa., repre- 
senting charge for hospitalization of Howard Fred Lange, a Spanish 
War veteran suffering with tuberculosis, from April 20, 1922, to May 
2, 1923. 

The authority for the hospitalization is stated by the district medi- 
cal officer of the Veterans’ Bureau under date of November 27, 1923, 
as follows: 


This office did not authorize the hospitalization of the above-named man at 
Mont Alto. He was a patient at that institution before we were aware of the 
fact that he was a Spanish-American War veteran. We then had him make 
out the necessary forms and took him over as a beneficiary under the regula- 
tions covering Spanish-American War veterans. He was allowed to remain at 
Mont Alto. 

Mont Alto at that time was being used extensively by this district for the 
treatment of beneficiaries. In fact, all of our cases of pulmonary tuberculosis 
were sent there. We were later directed by the central office to send all cases 
to Government hospitals, the majority of the patients at Mont Alto being sent 
to hospital No. 60, Oteen, N. C., but for some unknown reason Mr. Lange re- 
fused to go to Oteen. Several efforts were made to have him accept this hos- 
pitalization. Finally he was informed that unless he went to Oteen, the bureau 
would not be responsible for his maintenance at Mont Alto. He was finally 
admitted to hospital No. 60, on October 27, 1923, at which institution he is still 
a patient. 


Section 4 of the act of April 20, 1922, 42 Stat., 497, provides as 
follows: 


That all hospital facilities under the control and jurisdiction of the United 
States Veterans’ Bureau shall be available for veterans of the Spanish-Amer- 
ican War, the Philippine insurrection and the Boxer rebellion, suffering from 
neuropsychiatric and tubercular ailments and diseases. 


The act of May 11, 1922, 42 Stat., 507, making the appropriation 
pursuant to the above authorization provided, in part, as follows: 


* * * and to provide medical, surgical, and hospital services and supplies 
for persons who served in the World War, the Spanish-American War, the 
Philippine insurrection, and the Boxee rebellion, and are patients of the United 
States Veterans’ Bureau, * 


The act of March 4, 1923, 42 Stat., 1524, amending section 302 of 
the war risk act, reenacted the provision in the act of April 20, 1922, 
supra, and there was added the following: 


* * * including transportation as granted to those receiving compensation 
and hospitalization under the War Risk Insurance Act. 


The first regulations issued by the Veterans’ Bureau under the act 


of April 20, 1922, were No. 30, dated October 10, 1922, and provided 
with respect to contract hospitals as follows: 
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After official proof of service in the Spanish-American War, Philippine in- 
surrection. or Boxer rebellion, and that such service was not terminated by dis- 
honorable discharge, has been submitted to the district office, and the present 
existence of a neuropsychiatric or tuberculous disease has been established, 
the district manager shall authorize treatment at any hospital owned or oper- 
ated by the U.S. Veterans’ Bureau for treating U. S. Veterans’ Bureau patients 
on a contract basis, within the limits of the district; but no treatment shall 
be arranged in contract peels where treatment can be afforded in Govern- 
ment hospitals. * * 


This was superseded by regulation No. 38, dated May 8, 1923, 
subsequent to the period here involved, providing that no treatment 
of such patients shall be given in contract hospitals. See paragraph 
9111, Regulations United States Veterans’ Bureau, 1923. This sec- 
tion has been amended by the Veterans’ Bureau Regulation No. 64 
effective April 19, 1924, so as to authorize treatment in other than 
bureau hospitals upon approval by the director in case the hospital 
facilities of the bureau are not available. However, in so far as this 
case is concerned, there are for consideration only the statutes and 
first regulations of October 10, 1922. 

The act of April 20, 1922, did not automatically obligate the 
United States from and after its date for cost of medical and hospital 
treatment, board and lodging for all veterans of the Spanish-Ameri- 
can War, the Philippine insurrection, and the Boxer rebellion suf- 
fering from neuropsychiatric or tuberculous diseases, undergoing 
treatment in local or State or private hospitals; that is, the United 
States Government was not substituted from the date of the act for 
the local or State authorities or private parties as responsible for the 
care of the veterans. The obligation of the United States arose only 
upon actual authorization for the hospitalization by the proper ofli- 
cers of the Veterans’ Bureau based upon application by the veteran 
in accordance with the regulations issued by the Veterans’ Bureau. 

The exact date of authorization for the hospitalization of Howard 
Fred Lange is not disclosed. The voucher is indorsed “ contract 
approved Sept. 6, 1921—(fiscal year 1922)” and “contract dated 
July 1, 1922—(fiscal year 1923).” As the first contract antedated 
the act authorizing Government aid to this veteran, these indorse- 
ments no doubt have reference to the general contract with the hos- 
pital for care of other beneficiaries of the bureau. From the state- 
ment of the district medical officer of the Veterans’ Bureau that the 
veteran was taken over as a beneficiary under the regulations cover- 
ing Spanish-American War veterans the authorization would appear 
to have been issued subsequent to October 10, 1922, date of the 
regulations. 

Furthermore the regulation provided “no treatment shall be ar- 
ranged in contract hospitals where treatment can be afforded in 
Government hospitals.” In this case the veteran’s stay at the State 
institution was because of personal preference subsequent to the time 
Government facilities were determined to be available and for such 
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period there is no obligation on the United States for payment for 
his treatment while remaining in the State institution. 

Upon the evidence now submitted the claim in its entirety is dis- 
allowed. This is without prejudice to the further consideration of 
the claim with respect to hospitalization of the veteran for the period, 
if any, subsequent to the authorization granted by the Veterans’ 
Bureau for his treatment in the State institution and prior to the 
time the veteran was notified that Government facilities were avail- 
able upon presentation of facts sufficient to establish such claim. 


VETERANS’ BUREAU—BURIAL EXPENSES—TRANSPORTATION OF 
REMAINS. 


Under the act of March 4, 1923, 42 Stat., 1523, the Government is not liable 
for the cost of transportation of remains of a veteran of the World War, 
who was not in receipt of governmental medical or hospital treatment or 
vocational training, from the place of death to the place of burial, in 
addition to the sum of $100 payable for the burial expenses of such veteran 
upon submission of satisfactory evidence that the veteran left insufficient 


assets to pay therefor and that such expenses were not otherwise provided 
for. 


A veteran of the World War who is taken suddenly sick and removed to a 
private or municipal hospital, where he is visited by a physician of the 
Veterans’ Bureau, but dies before he can be removed to a Veterans’ Bureau 
hospital, may not be considered as “receiving governmental medical, 
surgical, or hospital treatment” within the meaning of the proviso in the 
act of March 4, 1923, 42 Stat., 1523, obligating the Government to pay for 
the transportation of the remains of such veteran to the place of burial 
in addition to the maximum amount of $100 authorized for burial expenses. 

The term “burial expenses” as used in the act of March 4, 1923, 42 Stat., 
1523, authorizing payment of such expenses within the maximum of $100 to 
veterans of any war who die without leaving sufficient assets and the 
expenses are not otherwise provided for, may include any reasonable 
expense incurred incident to the preparation of the body for shipment to 

the place of burial, transportation of the body, and the ordinary or usual 

items of expense incident to interment. 


Decision by Comptroller General McCarl, April 23, 1924: 

United States Veterans’ Bureau has forwarded for direct settle- 
ment disapproved voucher for $80.60 in favor of D. John Markey, 
representing payment made by him to the American Railway Ex- 
press Co. for cost of transportation from St. Paul, Minn., to Freder- 
ick, Md., of the remains of William G. Corsey, a veteran of the 
World War, who died May 14, 1923. 

The facts show that the veteran was picked up from a street in 
Minneapolis, Minn., on account of a stroke of epilepsy and taken 
to the City and County Hospital on May 14, 1923. The same after- 
noon an officer of the Veterans’ Bureau called at the hospital, but 
it was agreed not to attempt to remove the patient to a Veterans’ 
Bureau hospital until the ne.t morning. The patient died before 
he could be removed. The Veterans’ Bureau has paid $100 for burial 
expenses and $5 for flag to drape the casket as follows: 
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Voucher in amount of $65 in favor of Barrett & Mueller, St. Paul, Minn., 
covering casket, embalming, and preparation for shipment. 

Voucher in favor of Thomas P. Rice, Frederick, Md., covering hearse, wagon 
and services, five hacks, and digging grave, $36.50. 

Voucher in favor of D. John Markey in amount of $3.50 part payment to- 
wards the transportation expenses. 

It will be noted that this totals $105, $5 of which was expended for a flag. 


The present claim is for an additional amount incurred for the 
transportation of the remains from the place of death to the place 
of burial. 


The act of March 4, 1923, 42 Stat., 1523, amending subsection (g) 
of section 301 of the war risk insurance act, is as follows: 


(2) If death occur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States shall 
pay for burial expenses and the return of body to his home a sum not to 
exceed $100, as may be fixed by regulation. Where a veteran of any war 
dies after discharge or resignation from the service and does not leave suffi- 
cient assets to meet the expense of his burial and the transportation of his 
body, and such expenses are not otherwise provided for, the United States 
Veterans’ Bureau shall pay the following sums: For a flag to drape the 
casket, and after burial to be given to the next of kin of the deceased, a 
sum not exceeding $5; also for burial expenses, a sum not exceeding $100, 
to such person or persons as may be fixed by regulations: Provided, That 
subject to regulations, where death occurs while such person is receiving gov- 
ernmental medical, surgical or hospital treatment or vocational training, the 
United States Veterans’ Bureau shall pay, in addition to burial expenses, the 
uctual and necessary cost of the transportation of the body of such person 
(including preparation of the body) to the place of burial within the con- 
tinental limits of the United States. 


The question for determination is whether the veteran comes 
within the class for which the proviso of the statute authorizes 
transportation of remains in addition to the maximum amount of 
$100 for burial expenses and $5 for flag. Reference is made to 
decision of January 4, 1924, 3 Comp. Gen., 404, 405, where three 
classes were stated as coming within this statute, viz: 

1. Persons dying while in the military or naval service. 

2. Veterans of any war dying after discharge who are not receiving medical 
treatment or vocational training from the bureau. 

3. Veterans receiving medical treatment or vocational training from the 
bureau. 

The Veterans’ Bureau placed this veteran in the second class, 
relative to which the cited decision held: 


Governmental expenditure in the second class is definitely limited and pay- 
ment is authorized only where there, are not sufficient assets in the estate 
of the decedent or the expenses are not otherwise provided for. 


In this class amount incurred for transportation of remains, ex- 
cept as included in the $100 payable for burial expenses, is not 
authorized at Government expense. It is only in the third class 
that the cost of transportation of remains, over and above the 
amount of $100, may be paid from Government funds under the 
proviso in the statute, that is, where death occurs while such 
person is receiving governmental medical, surgical, or hospital 
treatment, or vocational training. The decedent in this case was 
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not at the time of his death receiving disability compensation or 
vocational training. He had previously received disability com- 
pensation, but the same had been discontinued because the dis- 
ability was not of service origin. It is suggested that the visit of 
the officer of the Veterans’ Bureau and the agreement to remove 
the patient to a Veterans’ Bureau hospital the next morning brought 
the patient within the control of the Veterans’ Bureau. The 
statute specifies those receiving governmental treatment. See de- 
cision of June 11, 1923, 2 Comp. Gen., 791, 794, defining what is 
meant by governmental treatment. Regarding emergency treat- 
ment that decision stated: 

* * * It covers persons who die while receiving treatment at unauthor- 
ized places, either in emergency or in ignorance of their rights, only in case 
such persons are without means and the burial expenses are not otherwise 
provided for, and the bureau is called upon to bear the same. Generally 
speaking the bureau is not responsible for burial of unauthorized patients. 

This was intended to include only those persons later determined 
to be beneficiaries of the bureau because of service origin of their 
disability although they had not been awarded compensation. See 
26 Comp. Dec., 485; id., 699; 27 id., 774; 3 Comp. Gen., 286; id., 365. 
This veteran’s disability was not determined to have been of service 
origin. It may not be held that he died while receiving govern- 
mental treatment. The visit of the Veterans’ Bureau officer at the 
hospital and the discussion relative to his removal to the Veterans’ 
Bureau hospital did not bring the veteran under the control of the 
bureau. 

It is also for determination whether the items paid by the Vet- 
erans’ Bureau may be considered as properly within the term “ burial 
expenses ” and payable within the maximum of $100 allowed by the 
statute in the second class of veterans who leave insufficient assets 
and the burial expenses are not otherwise provided for. The answer 
is in the affirmative. Any reasonable expense incurred as a necessary 
incident to the preparation of the body for shipment to the place 
of burial, transportation of the body, and the ordinary or usual 
items of expense incident to interment, may properly be classed 
as “burial expenses” within the maximum of $100 allowed by the 
statute and payable by the bureau provided satisfactory evidence 
as to the insufficiency of the assets and the absence of other pro- 
vision for the burial expenses is submitted in accordance with the 
regulations of the bureau. See 2 Comp. Gen., 327; 3 id., 377; 25 
MS. Comp. Gen., 444, September 14, 1923; 26 id., 739, October 17, 
1923 ; 27 id., 19, November 1, 1923; 3 Comp. Gen., 763, April 15, 1924. 

The claim for $80.60 on account of balance expended for trans- 
portation in excess of the authorized allowance is disallowed in its 
entirety. 
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CERTIFICATION OF ADVANCE PAYMENTS FOR PERIODICALS— 
INTERIOR DEPARTMENT. 


The certificate required by section 5 of the act of March 4, 1915, 38 Stat. 1049, 
to authorize an advance payment for subscriptions to periodicals, may be 
made by the Assistant Secretary of the Interior, where such duty has been 
delegated to him by the Secretary, and may be endorsed upon a schedule 
of periodicals to the effect that the particular periodicals thus listed are 
required for official use. Decision of January 31, 1924, 3 Comp. Gen., 460, 
distinguished. 
Comptroller General McCarl to the Secretary of the Interior, April 24, 1924: 

I have your endorsement dated April 2, 1924, requesting decision 
whether a certificate of the Assistant Secretary of the Interior en- 
dorsed upon a schedule of periodicals submitted by the Director of 
the Geological Survey complies with section 5 of the act of March 
4, 1915, 38 Stat., 1049. 

Accompanying your submission is a copy of a schedule in the form 
of a letter addressed to you by the Director of the Geological Survey 
requesting authority to subscribe for the various periodicals listed 
therein. At the bottom of said letter appears the following en- 
dorsement : 
Authority No. 1121. 

Department of the Interior. 1 

November 19, 1923. 
Approved; and it is hereby certified that subscriptions to the above-named 
periodicals are needed by the Geological Survey for official use, this certifica- 


tion being made under section 5 of the act of March 4, 1915 (38 Stat., 1049), 
providing for advance payment for periodicals. 


(Signed) F. M. Goopwin. 
Assistant Secretary. 


Section 5 of the act of March 4, 1915, 38 Stat., 1049, provides: 


That hereafter subscriptions to periodicals, which have been certified in 
writing by the respective heads of the executive departments or other Govern- 
ment establishments to be required for official use, may be paid in advance 
from appropriations available therefor. 

A specific certificate in the form indicated above, when signed by 
the Assistant Secretary of the Interior to whom that duty has been 
assigned, is a compliance with the requirements of the statute. 

As the provisions of the statute in question constitute an exception 
to section 3648, Revised Statues, under the. specified conditions, the 
original certified schedule should accompany the first voucher on 
which payment is to be made for periodicals listed therein, with 
proper reference thereto upon any vouchers or claims entailing sub- 
sequent payments. 

With reference generally to the authority of an assistant sec- 
retary of an executive department to make certificates required by 
law to be made by the head of the department, see 17 Comp. Dec., 
315; 18 id., 531; 8 Comp. Gen., 694, March 28, 1924. The decision of 
this office of January 31, 1924, 3 Comp. Gen., 460, involved the case 
of a blanket approval by an Assistant Secretary of the Treasury of 
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schedules certified by a collector of customs and said decision did not 
hold that an assistant secretary could not act for and as the head of 
the department in making the certificate prescribed by section 5 of 
the act of March 4, 1915, supra. 

The question submitted is answered in the affirmative. 


VETERANS’ BUREAU—MEDICAL TREATMENT. 


A guardian of an incompetent beneficiary of the Veterans’ Bureau is entitled 
to reimbursement for the amount paid to a State institution for the reasen- 
able and necessary care of the beneficiary from the effective date of a re- 
troactive award of disability compensation in favor of the beneficiary and 
prior to hospitalization by the Government, regardless of the ignorance or 
knowledge of the beneficiary or his guardian of right to governmental 
treatment during the period from the effective date of the retroactive com- 
pensation award. 


Decision by Comptroller General McCarl, April 24, 1924: 

The United States Veterans’ Bureau has certified to this office for 
direct settlement approved voucher for $494.66, in favor of Mrs. S. 
A. Winchester, representing reimbursement as legal guardian cover- 
ing amounts paid by her to the Napa State Hospital for the care of 
Frank Winchester, incompetent, from November 13, 1918, to October 
30, 1919, and from March 17, 1920, to March 1, 1921. 

The Veterans’ Bureau has reported that a claim for disability 
compensation was filed May 10, 1919, that the award was made Sep- 
tember 22, 1919, effective as of November 9, 1918. 

This is a claim for reimbursement of hospital care for a beneficiary 
of the Veterans’ Bureau provided through private sources, a State 
institution, from the effective date of a retroactive award of the 
disability compensation and prior to hospitalization by the Govern- 
ment. 26 Comp. Dec., 485; id., 699; 27 id., 774; 1 Comp. Gen., 230; 
3 id., 286; id., 365 and MS. decision of October 31, 1923. In the gen- 
eral class of cases these decisions have held that the right to reim- 
bursement is dependent on whether a beneficiary was ignorant or 
cognizant of his rights to governmental treatment at the time the 
private treatment was furnished, or because of the suddenness of the 
need the obtaining of private service was necessary. See decision of 
April 19, 1924, in the case of Adolph D. Braveman. A different 
rule has been stated with respect to mentally incompetent or insane 
beneficiaries, by the cited decision of October 31, 1923, as follows: 

Apparently, the rule has been heretofore that reimbursement would be au- 
thorized to the State or private institution for past treatment of a beneficiary 
under the act only where it is shown the beneficiary was ignorant of his rights. 
26 Comp. Dec., 699. In insanity cases, which in most instances are of an emer- 
gency character and the patients mentally irresponsible, I believe reimbursement 
justified if the director decides the past treatment furnished by the State in- 
stitution was given under satisfactory conditions, regardless of the knowledge 
or ignorance of the beneficiary or his committee of his rights under the statute. 

In case number 1, therefore, reimbursement may be made for medical and 


hospital treatment to the insane beneficiary from December 3, 1918, date of 
admission to the State institution, which was also within two years prior to 
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claim for compensation. Such reimbursement, however, is not to be based on 
the contract with the institution for any period to its effective date, but for 
such period, reimbursement is limited to the amount actually charged for the 
veteran’s treatment at a rate not in excess of that charged for other residents 
of the State for the same service. Such amount is payable to the person or 
persons who paid for the treatment and then only upon the submission of prop- 
erly receipted bills. To authorize payment to the institution in all cases might 
result in its being paid twice for the same service. Payment may be made 
to the institution for period prior to the effective date of the contract and 
subsequent to the date the veteran becomes a beneficiary of the bureau, only 
where clear evidence is submitted that a bill has been rendered to the committee 
or other person responsible for the insane veteran and that such bill has not 
been paid. Any period of treatment for which the State would have in any 
event given free should not be paid for by the Government. 

The general rule to be followed is that these matters concern claims against 
the United States and should be transmitted with your report and recommenda- 
tion thereon to this office for settlement. 


The Veterans’ Bureau has forwarded the claim approved for pay- 
ment and the record discloses that all the requirements of the quoted 
decision have been met. 


Accordingly, there is certified due claimant the sum of $494.66. 


DUPLICATE CONSULAR DRAFTS—BOND OF INDEMNITY. 


Settlement in favor of the payee of a consular draft, based on a duplicate draft, 
may not be authorized while the original draft is outstanding in the absence 
of an affidavit of loss and a bond of indemnity to secure the Government 
against the presentation of the original draft for payment. Decision of 
December 15, 1923, 3 Comp. Gen., 372, affirmed. 

An affidavit of loss and a bond of indemnity are not required in cases where 
the original draft was issued in duplicate, in accordance with banking 
practice, and both copies were presented by the payee at the same time 
for negotiation, and one was lost prior to presentation to the United States 
for payment. 

The requirement for furnishing an affidavit of loss and a bond of indemnity 
is not applicable to the honoring by the Department of State of duplicate 
drafts drawn against funds under the control of the Department of State. 


Comptroller General McCarl to the Secretary of State, April 24, 1924: 


I have your letter of March 28, 1924, requesting reconsideration 
of so much of decision of December 15, 1923, 3 Comp. Gen., 372, as 
held that no settlement was authorized in favor of the payee of a 
consular draft based on a duplicate draft while the original is out- 
standing in the absence of a bond of indemnity to secure the Govern- 
ment against the presentation of the original draft for payment. 

You state as follows: 


A draft drawn by a diplomatic or consular officer is an order on the depart- 
ment for the advance of funds subject to the requisition of the department and 
chargeable to the account of the officer, but is not a demand on funds subject 
to payment at sight. It appears that a duplicate draft may be requisitioned 
so long as the original draft has not been paid. The responsibility fer the requi- 
sition of funds on a draft rests with the department and at no time is the 
Treasury or the General Accounting Office liable in any way in connection with 
the payment of a duplicate draft. 

Neither the Treasury Department nor the General Accounting Office has ever 
been requested to stop payment on a duplicate draft as the stoppage of pay- 
ment has always been subject to the orders of the department. 

Often a bank requires a draft in duplicate, and in such a case, if the original 
has not been presented for payment the duplicate would be requisitioned. 
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The mere presentment of a draft does not signify that payment will be made, 
for at the discretion of the department the draft may be returned for one or 
various reasons without any consideration by the General Accounting Office or 
the Treasusry Department. 

Your attention is invited to the fact that the decision of which 
reconsideration is requested dealt only with settlement by this office 
in favor of the payee of a duplicate consular draft while the original 
was outstanding and the amount thereof was charged to an appro- 
priation which had lapsed to the surplus fund, necessitating a resto- 

ation before payment could be effected. Accordingly, your state- 
ment that “at no time is the Treasury or the General Accounting 
Office liable in any way in connection with the payment of a dupli- 
cate draft ” was evidently an inadvertence, as the class of cases con- 
sidered does involve a settlement by this office and a payment from 
funds in the Treasury. 

It is understood that these original drafts are negotiable and, when 
in the hands of an innocent purchaser, represent claims against the 
Government. This office will not assume the responsibility of author- 
izing payment from funds in the Treasury in favor of the payee of 
a consular draft on the basis of a duplicate while the original is out- 
standing, unless there be furnished an affidavit of loss and bond of 
indemnity to secure the Government against the possibility of being 
required to make a duplicate payment upon presentation of the origi- 
nal draft. Decision of December 15, 1923, 3 Comp. Gen. 372, is 
affirmed. 

Where banking practice requires drafts issued in duplicate for 
purposes of negotiation, and both drafts thus issued are presented 
by the payee at the same time for negotiation, and one is lost prior 
to presentation to the United States for payment, there is involved 
only the payment based on the other copy sent by a different route, 
or which had been retained by the foreign bank. No affidavit of 
loss or bond of indemnity would be required in such a case, either 
as a basis for settlement by this office or for payment by the De- 
partment of State. Where settlement is to be made by this office suffi- 
cient facts should be shown in the administrative report to indicate 
that the draft was originally issued in duplicate and both copies pre- 
sented to the bank for negotiation. The prior decision dealt only 
with duplicate drafts issued subsequent to the negotiation of the 
original which had been lost and possibly in the hands of an inno- 
cent purchaser. 

Furthermore, the requirement for furnishing an affidavit of loss 
and bond of indemnity was not intended to prevent, and does not 
prevent, the Department of State from honoring duplicate drafts 
drawn against funds under its contro] where no action by this office 
is required. In the audit of accounts involving such payments, 
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credit therefor will be allowed only upon a proper showing that ap- 
propriate action has been taken in the Department of State to guard 
against payment on the original draft. 


ADMINISTRATIVE APPROVAL OF CLAIMS TRANSMITTED TO THE 
GENERAL ACCOUNTING OFFICE. 


Claims, as distinguished from disbursing officers’ accounts, that are trans- 
mitted to the General Accounting Office for direct settlement need not 
necessarily be certified as having “received the administrative examina- 
tion required by law” unless they are those classes of claims that are 
required by express provisions of statute to be so approved, but to avoid 
error and unnecessary delay, they should be transmitted by letter of the 
authorized official indicating that the claim is forwarded for direct settle- 
ment and recommending the action to be taken. 


Comptroller General McCarl to the Chairman, Federal Power Commission, 

April 25, 1924: 

I am in receipt of a letter from the executive secretary of your 
commission, dated March 31, 1924, presenting for my decision a ques- 
tion raised therein which, for the purpose of advising upon the sub- 
ject matter, will be presumed to have been submitted in compliance 
with your direction, since only the heads of departments and other 
Government establishments are authorized by law to submit such 
questions to this office for decision. 

The specified question presented may be stated as, whether it is a 
necessary requirement that claims transmitted to the General Ac- 
counting Office for direct settlement be officially certified as having 
received an administrative examination. 

It is stated that such administrative examination as is understood 
to be possible to give an unpaid voucher is evidenced in the written 
certificate of the chief clerk, and approval of the executive secretary, 
and to illustrate the point there is submitted a copy of a voucher so 
accomplished to the extent thus considered necessary. 

To admit of a proper exercise of the duty imposed upon the 
General Accounting Office, it is necessary that claims filed for 
consideration shall conform to certain prescribed requirements. 
Thus, where claims are submitted in voucher form for obligations 
incurred by an agency of the Government, it is a prime requisite 
that before there may be an allowance evidence must be produced 
that the services or supplies concerned have been furnished by the 
claimant, and such fact is usually evidenced by a certificate of that 
properly authorized officer or employee who is indicated to be in a 
position to have knowledge of the fact that the particular commodity 
or service has been furnished. The form of voucher heretofore 
prescribed provides for such a certificate and in the instant case the 
certificate is indicated to have been signed by such officer. 
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It was stated by a former comptroller in 4 Comp. Dec., 236, that. 


In contemplation of law a claimant’s demand against the United States is 
presented to the auditor through the administrative office, the latter adding 
evidence or comment thereon. 

The fact that appropriations made available for the purposes of 
the various agencies of the Government are in some instances more 
or less subject to the discretionary judgment of the administrative 
head intrusted with the expenditure thereof, together with the 
further fact that the department or establishment is usually ac- 
quainted with the surrounding circumstances that may affect the 
legality and propriety of the claim as a charge upon the public 
funds, confers upon the administrative office a right to express its 
approval or disapproval of the proposed charges upon its particular 
funds. Such approval or disapproval, however, is only advisory 
as to the accounting offices, the reason assigned by the administrative 
office for its action being one of the factors for consideration in 
the settlement of the claim. 

While the administrative approval of accounts paid by disbursing 
officers is required by law, the administrative approval of claims 
filed in the General Accounting Office for direct settlement is neces- 
sary only in particular classes of claims that are required by express 
provisions of statute to be so approved. 21 Comp. Dec., 714. The 
Federal water power act, approved June 10, 1920, 41 Stat., 1063, 
provides in section 2: 

All the expenses of the commission, * * * shall be allowed and paid on 

the presentation of itemized vouchers therefor approved by a member or officer 
of the commission duly authorized for that purpose; * * * 
In compliance with the stipulations of this act, it is required 
that all claims submitted through the Federal Power Commission 
for payment should bear the approval of a member or officer author- 
ized to approve expenditures. 26 MS. Comp. Gen., 1265, A. D. 7928, 
October 29, 1923. 

In the performance of its duty under section 236, Revised Statutes, 
as amended by the Budget and accounting act, especially in the set- 
tlement and adjustment of claims against the United States, it is 
essential that the General Accounting Office have the cooperation of 
the responsible officials of the administrative offices and the benefit 
of all facts relating to each claim, in order that the rights of claim- 
ants may be justly determined and the interests of the United States 
fully protected. 

In answer to your specific question, you are advised that claims 
transmitted to this office for direct settlement need not necessarily 
be certified as having “ received the administrative examination re- 
quired by law,” but to avoid error and unnecessary delay they should 
be transmitted by letter of the authorized official indicating that 
the claim is forwarded for direct settlement and recommending the 
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action to be taken. The record so transmitted should show all facts 
essential to a determination by this office of all questions involved. 


APPROPRIATIONS—FEDERAL AID TO STATES—ERADICATION OF 
PINK BOLLWORM. 


The annual appropriations made for the eradication of the pink bollworm of 
cotton and which provide funds to enable the Secretary of Agriculture to 
cooperate with States in such work, including reimbursement to the States 
of not to exceed one-third of amounts paid by any State to its planters on 
account of loss or damage resulting from enforced nonproduction of cotton 
in certain prescr:bed zones or areas, are not available to reimburse a State 
for payments made on account of losses or damages sustained prior to the 
beginning of the fiscal year for which the appropriation was made. 


Decision by Comptroller General McCarl, April 26, 1924: 
By letter dated December 28, 1923, the Secretary of Agriculture 
transmitted to this office for direct settlement as contemplated by 
section 236, Revised Statutes, as amended by section 305 of the act 
of June 10, 1921, 42 Stat., 24, the claim of the State of*Texas for 
$115,336.66 as reimbursement of approximately one-third of the 
amount paid by it to cotton planters within its borders under the 
provision in a miscellaneous claims bill known as Senate Bill No. 10, 
which became a law of the State June 27, 1923. Said provision 
reads: 
To pay various and sundry parties amounts due each by reason of the loss 
of cotton crops and being deprived of the privilege to plant and grow cotton 
on account of non-cotton zones established by the State to prevent the spread 
of the pink bollworm as per claims approved by the Compensation Claim 
Board appointed by the Governor, by authority of the Acts of the Thirty- 
seventh Legislature, Chapter 41, Section 9, Page 125, and said claims now on 
file in the office of the Commissioner of Agriculture and being for the years 
i, Rl reer andl -terre reer cid chair rree Reerercese~hipetetcchre nee $439,946.50. 

The act of the thirty-seventh legislature referred to in the pro- 
vision just quoted became a law of the State upon its approval by 
the governor September 1, 1921, and the said section 9 of said act 
provides for the appointment by the governor of a compensation 
claim board for the State to determine “the measure of compen- 
sation due persons prevented from growing cotton and the damages 
sustained by persons having cotton condemned and destroyed as 
provided for herein.” The said board was authorized to determine 
the measure of compensation, etc., arising under previous acts of 
the legislature as well as under the act of September 1, 1921, but 
with respect to such claims the said section 9 provides: 

* * * Claims for compensation for losses incurred under previous acts 
shall be filed within ninety days after this act takes effect, but no such claims 
shall be paid out of any appropriation made herein. 

Hence the necessity for the provision hereinbefore quoted from the 
miscellaneous claims act of June 27, 1923. 
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The legislature of the State had enacted a law effective from 
December 28, 1917, with a view to the prevention, control, and 
eradication of the pink bollworm by providing, among other things, 
for enforced nonproduction of cotton in certain zones or areas and 
for the destruction of cotton and cotton plants under certain cir- 
cumstances, and the claim here presented is understood to be for 
reimbursement of payments made by the State on account of losses 
sustained by planters during the calendar years 1918, 1919, and 1920, 
incident to their compliance with the provisions of said act of the 
State legislature. 

It is evident that the action taken by the State of Texas with 
reference to the prevention, control, and eradication of the pink 
bollworm was primarily for its own benefit or the benefit of its 
planters. In other words, the obligations incurred and payments 
made by the State were on its own behalf and not for or on account 
of the United States. There was in no sense a legal obligation on 
the part of the Federal Government to compensate the planters in 
the State of Texas for losses incurred by them in complying with 
the laws of said State and there is no general law requiring or 
authorizing the Federal Government to reimburse the State of Texas 
for payments made by it to its planters pursuant to its laws. There- 
fore, unless the Congress has made an appropriation providing in 
specific terms for the payment of such claims as the one here under 
consideration, said claim must be disallowed. 

The first appropriation made by the Congress relative to the pre- 
vention or suppression of the pink bollworm pest was made in the 
act of March 4, 1917, 39 Stat., 1164, in the following terms: 

To enable the Secretary of Agriculture to meet the emergency caused by the 
existence of the pink boll worm of cotton in Mexico and the movement of some 
five hundred carloads of cotton seed from the infested districts in Mexico to 
milling points in Texas and elsewhere, and to prevent the establishment of 
such insect in Texas or in any other State by providing for adequate inspec- 
tion and the employment of all means necessary under rules and regulations 
to be prescribed by him, to prohibit the movement of cotton and cotton seed 
from Mexico into the United States, including the examination of baggage and 
railroad cars or other means of conveyance and the cleaning and disinfection 
thereof: to inspect mills in Texas or elsewhere in the United States to which 
Mexican cotton seed has been taken for milling; to supervise the destruction, 
by manufacture or otherwise, of such seed and the thorough clean-up of the 
mills and premises; to conduct local surveys and inspections of cotton fields 
in the vicinity of such mills and ports of entry in order to detect any instances 
of local infestation; and to determine and conduct such control measures in 
cooperation with the State of Texas or other States concerned as may be 
necessary to stamp out such infestation, including rent outside of the District 
of Columbia, employment of labor in the city of Washington and elsewhere, 


and all other necessary expenses, $50,000, available immediately and until 
expended; * *. %. 


This was followed by annual appropriations for the same general 
purposes but with more detail as to the items of expenditures author- 
ized for the fiscal years 1919, 1920, 1921, and 1922, the appropriation 
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for the fiscal year 1922, act of March 3, 1921, 41 Stat., 1346, being 
as follows: 


ERADICATION OF PINK Bottworm: To enable the Secretary of Agriculture to 
meet the emergency caused by the existence of the pink bollworm of cotton 
in Mexico, and to prevent the establishment of such insect in the United States 
by the employment of all means necessary, including rent outside of the Dis- 
trict of Columbia and the employment of persons and means in the city of 
Washington and elsewhere, $554,840, as follows: 

To prevent the movement of cotton and cotton seed from Mexico into the 
United States, including the regulation of the entry into the United States 
of railway cars and other vehicles, and freight, express, baggage, or other 
materials from Mexico, and the inspection, cleaning, and disinfection thereof, 
$139,840; any moneys received in payment of charges fixed by the Secretary 
of Agriculture on account of such cleaning and disinfection at plants con- 
structed therefor out of any appropriation made on account of the pink boll- 
worm of cotton to be covered into the Treasury as miscellaneous receipts ; 

To make surveys to determine the actual distribution of the pink bollworm 
in Mexico and to exterminate local infestations in Mexico near the border of 
the United States, in cooperation with the Mexican Government, or local 
Mexican authorities, $10,000; 

To investigate in Mexico or elsewhere the pink bollworm as a basis for 
control measures, $5,000 ; 

To conduct surveys and inspections in Texas or in any other State to detect 
any infestation and to conduct such control measures, including the estab- 
lishment of cotton-free areas, in cooperation with the State of Texas or other 
States concerned, as may be necessary to stamp out such infestation, to estab- 
lish in cooperation with the States concerned a zone or zones free from cotton 
culture on or near the border of any State or States adjacent to Mexico, and 
to cooperate with the Mexican Government or local Mexican authorities, or 
otherwise, by undertaking in Mexico such measures for the extermination of 
the pink bollworm of cotton as shall be determined to be practicable from 
surveys showing its distribution, $400,000: Provided, That no part of the 
money herein appropriated shall be used to pay the cost or value of crops 
or other property injured or destroyed. 


It is clear that there is nothing in any of these appropriations 
that can be construed to authorize the payment of such claims as the 
one now under consideration. 

The joint resolution of August 9, 1921, 42 Stat., 158, provides: 


* * * That when any State shall have enacted legislation and taken 
measures, including the establishment and enforcement of noncotton zones, 
adequate, in the opinion of the Secretary of Agriculture, to eradicate the pink 
bollworm in any area thereof actually infested, or threatened, by such pest, 
the said Secretary, under regulations to be prescribed by him, is authorized, 
out of the appropriation of $554,840 for “Eradication of pink bollworm” 
made by the Agricultural Appropriation Act of March 3, 1921, to utilize not to 
exceed $200,000 in reimbursing such States for expenses incurred by them in 
compensating any farmer for his loss due to the enforced nonproduction of 
cotton with¢: said zones: Provided, That such reimbursement of any States 
shall be based upon the actual and necessary loss suffered by the owner of 
said land; that such reimbursement shall not exceed one-third the amount 
actually paid by the State to any farmer, and, in no event, shall exceed $5 per 
acre; and that no reimbursement shall be made in respect of any farmer who 
has not complied in good faith with all the quarantine and control regula- 
tions prescribed by said Secretary of Agriculture and such State relative to the 
pink bollworm. 


In pursuance of this law the Secretary of Agriculture on March 22, 
1922, promulgated a regulation effective April 1, 1922, reading as 
follows: 


Only such applications by any State for reimbursement will be considered 
as involve losses of farmers originating during the growing season of 1921 or 
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later, for which compensation has been made by the State subsequent to Au- 
gust 9, 1921. 

This regulation continued in full force and effect until after the 
appropriation made in the act of March 3, 1921, ceased to be avail- 
able for expenditure except as to obligations legally incurred prior 
to July 1, 1922, and as there was no legal authority for the payment 
of such claims or for the making of regulations with respect thereto 
other than said appropriation as amended by the joint resolution of 
August 9, 1921, supra, there can be no room for doubt that no part 
of said appropriation is available for the payment of any claim 
which was not a legal obligation of the Government under the law 
and the regulation made in pursuance thereof as they existed on 
June 30, 1922. Therefore if authority exists for the payment of 
any part of this claim it must be found in legislative enactment sub- 
sequent to the joint resolution of August 9, 1921. 

The act of May 11, 1922, 42 Stat., 537, made an appropriation for 
the fiscal year 1923, identical, except as to amounts, with the appro- 
priation hereinbefore quoted for the fiscal year 1922, with the fol- 
lowing clause inserted between the amount, $400,000, and the proviso: 

* * * of which sum not to exceed $200,000 may be available for reim- 
bursement to cotton-growing States, for expenses incurred by them in connec- 


tion with losses due to enforced nonproduction of cotton in certain zones in the 
manner aud upon the terms and conditions set forth in Senate Joint Resolution 


oO 


Numbered 72, approved August 9,1921: * * *, 


This made the appropriation for the fiscal year 1923 available for 
the same class of expenditures as the appropriation for the fiscal year 
1922 was available after August 9, 1921. The regulation herein- 
before quoted continued in full force and effect until after June 30, 
1923. Therefore, regardless of any other considerations, the claim 
here presented could not have been a legal obligation of the Govern- 
ment on June 30, 1923, and accordingly, for reasons hereinbefore 
stated with reference to the appropriation for the fiscal year 1922, 
no part of this claim can be regarded as a legal or proper charge 
against the unexpended balance of the appropriation for the fiscal 
year 1923. 

The act of February 26, 1923, 42 Stat., 1318, contains an appro- 
priation for the fiscal year 1924, identical with the appropriation for 
the fiscal year 1923, except as to amounts and the elimination of the 
paragraph relating to preventing the movement of cotton and cotton- 
seed from Mexico. The only remaining question for determination 
in this ease is whether this appropriation is available to reimburse 
the State of Texas for a proportionate part of the amounts paid by 
it sometime between June 27, 1923, and September 8, 1923, exact 
dates not shown, for losses incurred by planters in said State during 
the calendar years 1918, 1919, and 1920—being from three to five 
years before the appropriation became available—it appearing that 
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the Secretary of Agriculture on December 28, 1923, purported to 
amend the regulation hereinbefore quoted to read as follows: 


Only such applications by any State for reimbursement will be considered as 
involve losses of farmers which have been or may be occasioned by enforced 
nonproduction of cotton for which compensation has been made by the State. 

The regulation as it existed prior to this amendment was made in 
pursuance of law and was not in conflict with the law. Therefore 
it must be regarded as having the full force and effect of law until 
revoked or amended by competent authority, or until the expiration 
of the statutory authority by virtue of which it existed. The only 
authority vested in the Secretary of Agriculture to promulgate the 
amendment of December 28, 1923, is the appropriation for the fiscal 
year 1924, supra, and said amendment is valid and effective only to 
the extent that it is consistent with and within the scope of said 
appropriation. 

The general purpose and scope of the appropriation is announced 
in the first paragraph thereof and is as follows: 

* * * To enable the Secretary of Agriculture to meet the emergency 
caused by the existence of the pink bollworm of cotton in Mexico, and to 
prevent the establishment of such insect in the United States * * *. 

All other language used in the appropriation is merely for the 
purpose of indicating the means authorized to be employed in ac- 
complishing the purposes thus clearly stated. Therefore no ex- 
penditure is authorized under said appropriation unless it is necessary 
to enable the Secretary of Agriculture to meet the emergency exist- 
ing during the fiscal year 1924, or to prevent, during the fiscal year 
1924, the establishment of the pink bollworm in the United States. 
One of the means specifically authorized to accomplish said purpose 
is the reimbursement of States for expenses incurred by them in 
connection with losses due to enforced nonproduction of cotton; 
but in the absence of specific language to the contrary this provision 
must be read in the light of the language hereinbefore quoted from 
the first paragraph in which the entire appropriation is made, and 
accordingly must be construed to authorize the use of the appro- 
priation to make such reimbursements only to the extent that the 
losses were incurred as a means of meeting the emergency which 
existed during the fiscal year 1924, or of preventing, during said 
fiscal year, the establishment of the pink bollworm in the United 
States. The provision is not to be enlarged by construction so as 
to authorize the use of any part of the appropriation to reimburse 
States for payments made on account of losses incurred prior to 
the beginning of the fiscal year for which the appropriation was 
made, Not only would such use contribute in no way to the accom- 
plishment of the purposes for which the appropriation was made, 
but it would tend to retard such accomplishment by diverting a part 
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of the appropriation to relief purposes, thus reducing the amount 
available for combating the pest during the fiscal year 1924. 

The evident purpose of the appropriation was not to assume a 
burden of indebtedness which the State had theretofore incurred 
nor to reimburse the State for payments made by it on account of 
losses theretofore sustained. It authorized the Secretary of Agri- 
culture to cooperate with the States during the fiscal year 1924, 
and such cooperation could have no retrospective effect. The cooper- 
ation intended was such as the United States Department of Agri- 
culture could take part in for the purpose of preventing, control- 
ling, and eradicating the future activities of the pink bollworm. 
That such was the construction placed by the Secretary of Agricul- 
ture upon identical provisions for the fiscal years 1922 and 1923, 
and upon this same provision from the time of its enactment in 
February, 1923, to December, 1923, is indicated by the regulation 
of March 22, 1922, which was not amended until December 28, 1923. 

There appears no retrospective effect in the appropriation as de- 
termined from its subject matter and stated purposes. It is not 
a relief enactment but a prospective enactment providing funds for 
continuing the fight against the pink bollworm; and in the absence 
of specific authority therefor such funds may not be used to reim- 
burse States for payments made on account of losses incurred 
before the beginning of the fiscal year for which the appropriation 
was made. 

For reasons herein stated the claim of the State of Texas for 
reimbursement for payments made on account of losses incurred in 
1918, 1919, and 1920 must be and is disallowed. 


RECEIPTS FROM DAMAGES TO PUBLIC PROPERTY. 


The money received in compromise as damages for the loss of a Coast Guard 
vessel and its equipment is money received for the use of the United States 
within the intent of section 3617, Revised Statutes, and should be promptly 
deposited and covered into the Treasury as miscellaneous receipts, instead 
of to the credit of “ Building or Purchase of Vessels for Coast Guard, 

Proceeds of Sales, Special Fund,” as such transaction is not the sale of 

an unserviceable revenue-cutter. 









Decision by Comptroller General McCarl, April 26, 1924: 

There is for decision the matter of the application of the amount 
of $167,500, deposited on January 5, 1924, to the credit of “ Building 
or Purchase of Vessels for Coast Guard, Proceeds of Sales, Special 
Fund,” by the disbursing clerk, Treasury Department, the question 
being as to whether the amount should not have been deposited and 
covered into the Treasury as miscellaneous receipts. 

The matter of the collection is explained in letter of November 30, 
1923, from the Attorney General to the Secretary of the Treasury, 
as follows: 
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I refer to the previous correspondence had with you and the Solicitor for 
the Treasury relative to the claim of the United States as owner of the steamer 
McCullough, against the steamer Governor and the Pacific Steamship Co., her 
owner. This claim grew out of a collision between the two vessels on June 13, 
1917, as a result of which the McCullough sank, and, with her equipment, 
became a total loss. 

The Secretary of the Navy, who then administered the Coast Guard Service, 
referred the claim, * * * to the department for attention. The Govern- 
ment promptly filed its libel against the steamer Governor and obtained proper 
security to protect the claim when finally concluded. *. * * Following con- 
siderable negotiation, * * * settlement was concluded upon the basis of 
$167,500. The terms of the adjustment provide for the discontinuance of the 
admiralty proceedings at San Francisco, proper form of receipt, which states a 
settlement of all claims growing out of the libel and answer, which includes 
cross claims for damages by the owners of the Governor, and a release from 
the Pacific Steamship Co., owner of the Governor, in favor of the Government. 

As my correspondence with you heretofore has indicated, part of the Gov- 
ernment’s claim consisted of monies which were paid by the Government to the 
officers and crew of the McCullough, for lost effects. The libel filed in the pro- 
ceedings, as the department reads it, limits the claim to just the monies which 
the United States has paid such officers and seamen, and can not be read to in- 
clude the difference between the actual value of the effects lost and the pay- 
ments made by the Government. Counsel for the Governor believed it might 
be read to include the excess and therefore insisted at the time settlement was 
proposed, and since has insisted, that the receipts and releases given should be 
without prejudice to reimbursement by the Government for any excess which 
it might be called upon to pay to the officers and crew under the present libel 
proceedings. This was considered proper and the releases as drawn protect 
this feature. 

- * * s * * * 

I now enclose check to the order of the United States of America for $167.500, 

being the monies accepted in full settlement of the claim, * * *. May I ask 


that the monies be deposited in the Treasury to the credit of the proper ac- 
out * * © 


The fund “ Building or Purchase of Vessels for Coast Guard, Pro- 
ceeds of Sales, Special Fund,” is explained and the several provisions 
of law applicable to sales of equipment, etc., of the Coast Guard are 
set out in decision of March 5, 1924, as follows: 


Receipts from sales of what constitutes revenue-cutter equipment are de- 
posited in proper cases into the Treasury to a fund now designated upon the 
books of the Treasury, in accordance with the act of January 28, 1915, supra, 
as “ Building or Purchase of Vessels for the Coast Guard, Proceeds of Saies,” 
their use under certain conditions being authorized by the Revised Statutes as 
follows: 

“Sec, 2748. The President may from time to time cause such of the revenue- 
eutters as have become unfit for further service to be sold; and the proceeds 
shall be paid into the Treasury: Provided, That the Secretary of the Treasury 
may apply, in the purchase or construction of revenue-cutters, any unexpended 
balance of the proceeds of revenue-cutters sold by.him under the authority of 
section two of the act of twentieth April, eighteen hundred and sixty-six, 
chapter sixty-three.” 

The act of April 20, 1866, 14 Stat., 40, cited supra, provides: 

“Sec. 2. And be it further enacted, That the Secretary of the Treasury be, 
and he is hereby, authorized, in his discretion, to sell at public auction, to the 
highest and best bidder for cash, after due notice in the public newspapers, 
such of the revenue cutters as he shall find to be ill adapted to the purposes of 
the revenue service, and to expend the proceeds of said sales in the purchase or 
construction of other vessels better suited to the wants of said service.” 

These acts were followed by the act of May 8, 1872, 17 Stat., 83, providing: 

“Sec. 5. That all proceeds of sales of old material, condemned stores, sup- 
plies, or other public property of any kind, shall hereafter be deposited und 
covered into the Treasury as miscellaneous receipts, on account of ‘ proceeds of 
Government property,’ and shall not be withdrawn or applied except in con- 
sequence of a subsequent appropriation made by law; * * *. But this 
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section shall not be held to repeal the existing authority of law in relation 
to marine hospitals, revenue-cutters, the clothing fund of the Navy, or the 
sale of commissary stores to the officers of the army.” 

These provisions are carried into the Revised Statutes * * * 
3618 and 3692, the latter of which provides: 

“ Sec. 3692. All moneys received from the leasing or sale of marine hospitals, 
or the sale of revenue-cutters, or from the sale of commissary stores to the cffi- 
cers and enlisted men of the Army, [* * *] or from sales of condemned 
clothing of the Navy, or from sales of materials, stores, or supplies to any 
exploring or surveying expedition authorized by law, shall respectively revert 
to that appropriation out of which they were originally expended, and shall be 
applied to the purposes for which they are appropriated by law.” 


Section 3617, Revised Statutes, provides: 


as sections 


The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in the next section, shall 
be paid by the officer or agent receiving the same into the Treasury, at as early 
a day as practicable, without any abatement or deduction on account of salary. 
fees, costs, charges, expenses, or claim of any description whatever. * * * 

The deposit of the amount to the special fund here in question was 
clearly improper. The moneys were received for use of the United 
States within the intent of section 3617, Revised Statutes, and 
promptly should have been deposited and covered into the Treasury 
as miscellaneous receipts, there appearing no statutory exceptions 
other than as to sales of vessels, equipment, etc., and, obviously, the 
amount recovered account of the destruction of the vessel, its equip- 
ment, and the equipment, etc., of its complement, was not the pro 
ceeds of a sale. 14 Comp. Dec., 87; 20 éd., 349; 22 id., 379; 2 Comp. 
Gen., 677. 

To adjust the matter, a settlement will be stated in favor of the 
Treasury Department charging $167,500 to “ Building or Purchase 
of Vessels for Coast Guard, Proceeds of Sales, Special Fund,” with 
directions on the certificate that warrant be drawn in favor of the 
Treasurer of the United States for deposit, the amount to be cov- 
cred into the Treasury as miscellaneous receipts. 


REFUND OF EXCESS PUBLIC-LAND PAYMENTS—LIMITATION 
ON APPLICATIONS. 


The two-year limit fixed by the act of December 11, 1919, 41 Stat., 366, within 
which to file applications for refund of excess payments in connection 
with public-land entries is applicable to the several heirs or distributees 
of a deceased entryman individually, and the filing of an application by 
one heir or distributee within the time limit does not stop the running of 
the statute as to the other heirs or distributees, unless accompanied by a 
properly executed power of attorney from them. Decision of December 
14, 1922, 2 Comp. Gen., 379, amplified. 


Comptroller General McCarl to the Secretary of the Interior, April 29, 1924: 

I have your request of March 22, 1924, for review of settlement 
013238 of February 6, 1924, allowing the claim of Grant E. Hunt 
for $21.43 as his share as heir of Dr. F. Hunt in $150 excess payment 
in connection with preemption entry 012547, Spokane series. The 
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settlement also denied the claim of five of the other heirs for the 
reason that their applications were not filed within two years after 
the act of December 11, 1919, 41 Stat., 366. The preemption entry 
involved covered the N. } SE. } SE. } of SE. } section 22, township 
i7 N., range 44 E., Willamette meridian, and was paid for at $2.50 
per acre which was the legal rate for lands within the limits in the 
Northern Pacific Railroad Co. grant. Under decision in the case 
Thomas Dorman, 47 L. D., 628, the Secretary of the Interior held 
that the grant embracing lands within these limits was forfeited 
for failure to construct the road and that those who had paid more 
than $1.25 per acre were entitled to a refund of the excess. 

The act of December 11, 1919, 41 Stat., 366, required all applica- 
tions for refund of excess purchase moneys paid in connection with 
public land entries to be filed within two years after the date of 
patenting or rejection of such entries or within two years after the 
date of the act. The application of Grant E. Hunt was filed No- 
vember 28, 1921, and pursuant to his application he was allowed 
$21.43 as above stated. On various dates within the period from 
October 5 to 30, 1922, five other heirs filed applications for their 
respective shares of the excess purchase money. These applications 
were not filed within two years after the date of the act of December 
11, 1919, supra. 

In your decision of July 24, 1923, in this case, it is stated that 
affidavits were filed in support of the appeals of the five heirs stating 
that the first application filed by Grant E. Hunt was made for all of 
the heirs and at their request and that the filing of an application 
by one heir for all the heirs stopped the running of the statutory 
limitation. Such an affidavit is not found with the record, but, even 
had it been furnished, it would appear to have very little evidentiary 
value, being a self-serving declaration and executed some time after 
the occurrence. Furthermore, no evidence aliunde could be consid- 
ered sufficient to overcome the averment of Grant IE. Hunt in his 
application that he is “ one of the heirs” and “ as such heir ” makes 
hisclaim. His application contains no statement which could be con- 
strued to indicate any intention that it was filed on behalf of all of 
the heirs and it could not be so regarded unless accompanied by a 
properly executed power of attorney from the said heirs. 

Upon the evidence now before me I am constrained to hold that 
the application of Grant I. Hunt was not filed in behalf of any of the 
heirs other than himself and that the applications of the other 
heirs not having been filed within the time limit fixed by the act of 
December 11, 1919, payment to them of any part of the excess 1S 
not authorized under the law. 2 Comp. Gen., 379. 

Upon review the settlement is sustained. 

779° —24 53 
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APPROPRIATIONS—AVAILABILITY OF, FOR INSTALLATION OF 
SPECIAL EQUIPMENT IN A PUBLIC HEALTH SERVICE HOS- 
PITAL. 


The cost of structural changes proximately incident to the installation of X-ray 
equipment, and solely necessary for the operation, inclosing, etc., thereof, 
such as “ changes in the nature of cutting of walls and floors, plaster work, 
etc., and the necessary replacement of same, the removal of obstacles and 
replacing or rearranging of same” is chargeable under the appropriation 
available for the purchase and installation of such equipment, either to 
“Pay of personnel and maintenance of hospitals, Public Health Service,” 
42 Stat., 1101, or to the allotment to the Public Health Service from the 
appropriation for “ Medical and hospital services, Veterans’ Bureau,” 42 
Stat., 1243. 


Comptroller General McCarl to the Secretary of the Treasury, April 29, 1924: 
I have your letter of March 24, 1924, reading: 


Reference is made to your decision of May 25, 1923, to the effect that when 
it is necessary to install special equipment to be used exclusively in hydro- 
therapy and electrotherapy the cost of such installation complete, including all 
necessary connections is a proper charge against the Public Health Service 
appropriations. 

The department is in receipt of a communication from the office of the Sur- 
geon General of the Public Health Service in regard to certain work necessary 
to the installation of X-ray equipment at the marine hospital at San Francisco, 
Calif., in the course of which certain structural changes in the building will be 
required. The letter calls attention to the statement in your decision, above 
referred to, “ that the cost of such installation complete, including all necessary 
connections, is a proper charge against the Public Health Service appropria- 
tions,” and states that it is the understanding of said bureau that the expendi- 
ture for construction of partitions for the assignment of space for certain pur- 
poses can not be interpreted to mean a charge incidental to installation, con- 
necting up, etc., of the equipment. 

In view of the above, the department would be pleased to receive advice as 
to whether the comptroller’s decision above referred to, is to be construed as 
making all expense relative to structural changes, whether they be in the nature 
of cutting walls, floors, ete., the necessary replacement of same, or any other 
changes such as new partitions, cutting doors, etc., all of which are incidental 
and necessary for the fitting up of quarters complete for the purposes of the 
Public Health Service, chargeable to appropriations under the control of that 
bureau. 


The decision of May 25, 1923, stated the matters therein considered 
as follows: 


I have your letter of May 17, 1923, which is understood to be a request for 
a decision as to whether the Public Health Service appropriation properly 
may be charged “with the entire expense of furnishing and installing not 
only the specific equipment constituting hydrotherapy and electrotherapy appa- 
ratus heretofore charged to such appropriation in connection with such in- 
stallations in the marine hospitals, but the necessary boilers, supply and waste 
pipes, electric wiring, transformers, etc., and remodeling of rooms to receive 
and properly house the said apparatus, which items have in the ast been 
charged to the annual ‘ Mechanical Equipment for Public Buildings,’ and ‘ Re- 
pairs and Preservation of Public Buildings’ appropriations.” 

With reference to this matter you state: 

“This apparatus is used exclusively for curative purposes, and it and the 
connecting piping, wiring, etc., in no sense are common to general uses through- 
out the building, being in the nature of special surgical or other appliances, and 
used principally in the treatment of diseases of the nervous system. 

“In submitting to Congress estimates for the annual appropriations under 
control of this department such apparatus was not taken into consideration, 
and if the special boilers, piping, transformers, wiring, etc., as recited above 
are to be charged to said annual appropriations it will leave insufficient funds 
for execution of work contemplated in the estimates.” 
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And it was therein held: 


Marine hospitals owned by the Government and operated by the United 
States Public Health Service are public buildings. Therefore, the annual ap- 
propriations for mechanical equipment for public buildings and for repairs and 
preservation of public buildings are for use for such purposes in said hospitals, 
the same as in other public buildings. 

It is assumed that the appropriation now sought to be charged with the ex- 
penses in question is “ Pay of personnel and maintenance of hospitals, Pub- 
lic Health Service, 1923,” or the allotment made to the Public Health Service 
from the appropriation “ Medical and hospital services, Veterans’ Bureau, 1923.” 
Each of these two appropriations is available for installation of curative ap- 
pliances, that is to say, appliances to be used solely in the treatment of particu- 
lar classes of patients as distinguished from the equipment necessary to the 
maintenance and operation of the building as a hospital. Therefore. when it 
is necessary to install special equipment to be used exclusively in hydrotherapy 
nnd electrotherapy, the cost of such installation complete, including all neces- 
sury connections, is a proper charge against the Public Health Service appro- 
priation. But if the necessary boilers, supply and waste pipes, electrical wir- 
ing, transformers, etc., are to be used for any purpose other than in the opera- 
tion of the specific equipment or appliances the necessary expense of their 
installation and maintenance must be borne by the appropriation for mechani- 
cal equipment for public buildings or for repairs and preservation of public 
buildings as the case may be. The question submitted is answered accordingly. 


The chief, hospital division, Public Health Service, in his letter of 


March 19, 1924, to the Supervising Architect, Treasury Department, 
States: 


Please note in the preceding paragraph the explicit statement that the cost 
of such installation complete, including all necessary connections, is a proper 
charge against the Public Health Service appropriation. From this it can 
not be taken by the bureau that partitions, etc., to provide reassignment of space 
for the accommodation of some therapeutic department in a Public Health Serv- 
ice hospital can be called an incidental change to the installation of equipment, 
it being the bureau’s understanding that the structural changes incidental to the 
installation of public health equipment are changes in the nature of cutting 
of walls and of floors, plaster work, ete., and the necessary replacement of 
sume, the removal of structural obstacles and replacing or rearranging of same. 

The matters submitted are too indefinite to warrant other than the 
following general reply. 

For instance, if the requisition and adoption of space for the 
special equipment installation on one floor of the building necessi- 
tates structural changes on another floor of the same building to 
accommodate regular equipment, personnel, etc., which might other- 
wise have remained as disposed but for such installation then the 
structural changes on such other floor would. have been only remotely 
incident to the special equipment installation. And the same may 
be said if the structural changes on adjacent floor space are for 
similar reasons and under the same circumstances. However, the 
cost of structural changes proximately incident to the special equip- 
ment installation, and solely necessary for the operation, inclosing, 
etc., thereof, such as “ changes in the nature of cutting of walls and 
of floors, plaster work, etc., and the necessary replacement of same, 
the removal of structural obstacles and replacing or rearranging 
of same” is chargeable under the appropriation available for the 
purchase and installation of such equipment, either “ Pay of per- 
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sonnel and maintenance of hospitals, Public Health Service,” 42 
Stat., 1101, or the allotment to the Public Health Service from 
the appropriation for “ Medical and hospital services, Veterans’ 
Bureau,” 42 Stat., 1243. 


TRANSPORTATION OF HOUSEHOLD GOODS OF A RETIRED 
CIVILIAN EMPLOYEE. 


The provision in the act of January 3, 1923, 42 Stat., 1107, for the transporta- 
tion of household goods of certain employees of the office of the Supervising 
Architect incident to their change of station, does not authorize payment 
for the cost of transporting the effects of a retired superintendent of 
construction to his home after separation from the service. 

Comptroller General McCarl to the Secretary of the Treasury, April 29, 1924: 

Consideration has been given to your letter of March 6, 1924, re- 
questing decision whether there is authorized to be paid the cost of 
transportation of household goods belonging to former superin- 
tendent of construction Boardman C. Adams from various places 
where they are stored to his home at Seattle, Wash. 

It appears that Superintendent Adams on several occasions was 
transferred from one official headquarters to another and on each 
transfer was given authority for the shipment of his household 
goods from the old to the new headquarters, but did not avail him- 
self of such privilege. 

Mr. Adams was on leave from January 24 to May 18, 1923, and was 
then granted a furlough for one year. On November 30, 1923, he 
was separated from the service and applicd for retirement, he hav- 
ing attained retirement age October 1, 1922, and having been con- 
tinued in service subsequent to said date upon proper certification. 

The statute authorizing payment for the transportation of the 
household goods of superintendents of construction during the pres- 
ent fiscal year is the act of January 3, 1923, 42 Stat., 1107, which 
provides as follows: 

* * * for the transportation of household goods, incident to change of 
headquarters of supervising superintendents, superintendents, and junior 
superintendents of construction, and inspectors, not in excess of five thousand 
pounds at any one time, together with the necessary expense incident to pack- 
ing and draying the same, not to exceed in any one year a total expenditure 
of $4,500; * * *, 

What is now proposed is that inasmuch as the employee did not 
avail himself of the allowances to which he was entitled under the 
authorities, granted for the transportation of his household goods 
incident to change of headquarters, thereby saving money for the 
Government, he should now be allowed the expense of transporting 
his goods to his home. Presumably it was for the employee’s own 
convenience that the goods were not transported from one headquar- 
ters to another. But be that as it may, the language of the statute 
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quoted contemplates transportation incident to the change of head- 
quarters of persons in the Government service and can not be con- 
strued to authorize payment of the cost of transporting their effects 
to their homes after separation from the service. 

You are advised that the proposed expenditure is not authorized. 


NAVY PAY—DESERTION OF INSANE ENLISTED MAN. 


An enlisted man of the Navy who deserts while in an unbalanced mental state, 
the insanity being traceable to a physical disability due to the enlisted 
man’s own misconduct, is not entitled to pay for the period from date of 
desertion to date of return to the service. 


Decision by Comptroller General McCarl, April 29, 1924: 


April 10, 1922, Juanita Harding requested review of settlement 
No. N-76487, dated April 17, 1923, of the account of her deceased 
husband, Rupert G. Harding, a chief electrician’s mate, United 
States Navy. 

The claim was for pay from November 21, 1921, to June 15, 1922. 
The’ Bureau of Navigation reports that Harding deserted from the 
U. S. S. H-3, November 21, 1921, and remained absent until he sur- 
rendered at the recruiting station, Kansas City, Mo., June 15, 1922; 
that the mark of desertion was removed as erroneously entered 
against his name; and that he was given an honorable discharge 
(on account of physical disability) from the naval hospital, Great 
Lakes, Ill, October 6, 1922. 

It is stated in papers accompanying the case that Harding was 
brought to the recruiting station at Kansas City by Juanita Hard- 
ing, at which time he was pronounced by the medical officer as insane, 
and that he was sent to the naval hospital at Great Lakes for ob- 
servation and treatment. 

The Bureau of Medicine and Surgery reports: 

Harding was discharged from the service upon recommendation of a board 
of medical survey under a diagnosis of “ syphilis,” origin not in line of duty, 


the result of his own misconduct. There is no record to show at what time 
he acquired his infection. 


The act of August 29, 1916, 39 Stat., 580, provides: 


Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
service who shall be absent from duty on account of sickness or disease re- 
sulting from his own intemperate use of drugs or alcoholic liquors, or other mis- 
conduct, shall receive pay for the period of such absence, * * 


In this case the insanity is found to have been a by the 
disease from which Harding was suffering, which disease the medical 
records record as “ the result of his own misconduct.” 

Whether insanity existed at time of desertion is not in evidence 
If it did exist, as is alleged as the basis for an allowance of pay from 
November 21, 1921, to June 15, 1922, then the right fails under the 
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act of August 29, 1916, because insanity was superinduced by sick- 
ness resulting from “ own misconduct.” 
Upon review the settlement is sustained. 


INCREASE OF COMPENSATION—VETERANS’ BUREAU 
EMPLOYEES. e 


An employee who entered the service of the Veterans’ Bureau on November 7, 
1921, after resignation from the Bureau of War Risk Insurance, Treasury 
Department, on November 30, 1920, is not entitled to increase of compensa- 
tion for any part of his period of service in the Veterans’ Bureau. 

Decision by Comptroller General McCarl, April 30, 1924: 

March 5, 1924, C. L. Parke requested review of settlement 
M-19910, dated November 7, 1923, in which was disallowed his claim 
for increase of compensation for services rendered as an employee 
of the Veterans’ Bureau from November 7, 1921, to October 25, 1923, 
the date of his claim. 

It appears that Parke resigned from the Bureau of War Risk 
Insurance, Treasury Department, on November 30, 1920, and received 
an appointment in the United States Veterans’ Bureau, November 
7, 1921. 

The act of March 3, 1921, 41 Stat., 1308, granting increase of 
compensation for the fiscal year 1922, specifically prohibited pay- 
ment of said increase to employees in any bureau created by law since 
January 1, 1916. The Veterans’ Bureau was created by the act of 
August 9, 1921, 42 Stat., 148. and as Parke resigned from the War 
Risk Insurance Bureau before acquiring a right to the increase pro- 
vided by the said act of March 3, 1921, no allowance of increase of 
compensation under said act can be made for any part of his serv- 
ice from November 7, 1921, to June 30, 1922. See 1 Comp. Gen., 152. 

The act of June 29, 1922, 42 Stat., 712, granting increase of com- 
pensation for the fiscal year 1923, included employees of the Veterans’ 
Bureau, but specifically provided that increase of compensation 
should not be paid to any employee of the Veterans’ Bureau who did 
not receive increase of compensation for the fiscal year 1922. The 
act of March 4, 1923, 42 Stat., 1557, granting increase of compensa- 
tion for the fiscal year 1924, had a similar proviso with respect to 
employees of the Veterans’ Bureau who did not receive increase of 
compensation during the fiscal year 1923. 

Since Parke did not receive and is not entitled to receive increase 
of compensation for the fiscal year 1922 he is not entitled thereto for 
any part of the period from July 1, 1922, to October 25, 1923. See 
3 Comp. Gen., 423, question 4. 

Upon review the settlement is sustained, 
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PROCEDURE FOR EFFECTING PAYMENT OF A LOST CHECK 
DRAWN ON A SPECIAL DEPOSIT ACCOUNT. 


To effect payment of the amount of a check issued by a former disbursing agent 
of the United States against a special deposit account with the Treasurer of 
the United States, said check having been reported lost, and the required 
bond of indemnity and affidavit as to loss having been furnished, a certifi- 
cate of settlement will be issued by the General Accounting Office to the 
Treasurer of the United States authorizing the issuance of a duplicate 
check countersigned by the Treasurer. 


Decision by Comptroller General McCarl, April 30, 1924: 

There is for decision the matter of the procedure in paying the 
amount of a lost check drawn in favor of Charles F. Zook by E. M. 
Rowland, former treasurer of the Danville Branch, National Sol- 
diers’ Home, Danville, Ill., Symbol No. 26037, against his special 
deposit account with the Treasurer of the United States in the sum 
of $18, the said payee furnishing the customary bond of indemnity 
for the issuance of a duplicate check, stating in the accompanying 
affidavit the circumstances under which the check was lost. 

The intended payment to Zook by Rowland was of pension money 
forwarded to the home and held in special deposit account to be 
disbursed for the benefit of the pensioner. 22 Stat., 322; 3 Comp. 
Dec., 350. 

The Treasurer of the United States reports that the check issued 
has not been,paid and that it has been entered on the stoppage list. 

The present treasurer of the home, Frank F. Bott, in his letter of 
October 15, 1923, requested : 


As E. M. Rowland, former treasurer at this branch, is no longer in the 
service of the United States, it is requested that the amount * * * be 
credited to my accounts, * * * to symbol 26082 * * *, 


The request of the present treasurer was in order to enable him to 
make payment to Charles F. Zook. 

The stoppage placed against the check here in question established 
a free balance of $18 in the account of Rowland with the Treasurer 
of the United States, and the question which arises is whether, in 
order to effect payment, it is necessary to employ the indirect pro- 
cedure of having the Treasurer of the United States transfer the 
free balance from one account to another so that the amount may 
be paid by the one to whose account the balance has been transferred. 

Section 3646, Revised Statutes, as amended by the act of March 
21, 1916, 39 Stat., 37, and prior acts, provides for the issuance of 
duplicate checks by officers and agents of the United States upon the 
execution of such bond, with sureties, to indemnify the United States, 
and proof of loss of original check, as the Secretary of the Treasury 
shall prescribe. 

Section 3647, Revised Statutes, provides: 


In case the disbursing officer or agent by whom such lost, destroyed, or 
stolen original check was issued, is dead, or no longer in the service of the 
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United States, it shall be the duty of the proper accounting officer, under such 
regulations as the Secretary of the Treasury shall prescribe, to state an account 
in favor of the owner of such original check for the amount thereof, and to 
charge such amount to the account of such officer or agent. 

In cases of this character, which involve moneys in special deposit 
account rather than advances of appropriated moneys, the better 
and more direct procedure was, prior to the budget and accounting 
act, 1921, for the Treasurer of the United States to make a duplicate 
of the lost check, countersigning it to show that the duplicate was 
made by him. 21 Comp. Dec., 691. 

Said act of June 10, 1921, 42 Stat., 25, provides: 

’ I 

Sec. 307. The Comptroller General may provide for the payment of accounts 
or claims adjusted and settled in the General Accounting Office, through dis- 
bursing officers of the several departments and establishments, instead of by 
warrant. 

This statute enables the accomplishment of settlements of such 
elaims in the same manner as those involving appropriated moneys— 
by certificate of settlement—and permits the direct settlement of 
claims and demands against special deposit funds, the only difference 
in procedure being that the certificate of settlement charging special 
deposit funds must be addressed to the disbursing oflicer, instead 
of the Secretary of the Treasury, with directions as to payment. 

Ordinarily the certificate (in duplicate) would be addressed to 


the disbursing officer whose special account is to be charged; or in 
cases involving appropriated moneys, to the disbursing officer hav- 


ing, or who could obtain, funds chargeable therewith, the certificate 
of settlement being the voucher to be returned in the account and the 
copy to be retained for administrative purposes. 

The instant case involves, however, an exception to the rule. If 
there is to be a literal compliance with section 3647, Revised Statutes, 
it being impossible to address the oflicer whose account is to be 
charged, the required settlement must be addressed to a disbursing 
officer capable of fulfilling its purpose. To comply with the request 
as made would make the procedure cumbersome and expensive. The 
former procedure would be more direct and more efficient, and merger 
thereof with the recent statutory authority would effect the statu- 
tory requirements and accomplish with a minimum of expense, etc., 
the desired purpose, complete the original transaction in every de- 
tail and preserve the continuity of the records, 

As under the earlier procedure, the Treasurer of the United States 
is best prepared to accomplish payment of the instant claim; he is 
the disbursing officer of the United States and is therefore of the 
class of “ disbursing officers” mentioned, through whom “ the pay- 
ments of accounts or claims adjusted and settled in the General 
Accounting Office” may be effected, 
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A certificate of settlement will therefore issue to the Treasurer 
of the United States directing payment of the sum of $18 to claimant 
in the following manner: 

By check bearing the same date, number and symbol drawn in favor of 
claimant, in the name of the disbursing oflicer and countersigned by the 


Treasurer of the United States, such check to be paid, when presented, in like 
manner and subject to the same regulations as applicable to the original. 


Such transaction need not be shown in the accounts of the Treas- 
urer, the return of the certificate with action noted thereon and the 
filing of the paid check in the General Accounting Office being a 
sufficient accounting. The transaction will thus be completed with 
a detailed record thereof and without disturbing the original records 
or adjustment of book entries. 

Like procedure will be followed hereafter in cases involving 
special deposit accounts and lost checks the amounts of which have 
not been covered into “Outstanding Liabilities.” 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN. 


Where a steamship company maintains a special minimum passenger rate 
for persons of a particular race or nationality, and such rate is less than 
the lowest rate for the general class of passengers, it can not be required 
to transport destitute American seamen not of the particular race or na- 
tionality at the special minimum passenger rate, but is entitled to an 
amount agreed upon, provided said amount is not in excess of the lowest 
rate for the general class of passengers and not in excess of 2 cents 
per mile. 


Decision by Comptroller General McCarl, May 1, 1924: 


The Admiral Oriental Line has requested review of settlement 
08667-S, this office, dated February 12, 1924, allowing the sum of 
only $55 for transportation of destitute seaman, Robert Huff, from 
Yokohama, Japan, to Seattle, Wash., December 8 to 21, 1923, via S. S. 
President McKinley. 

The amount claimed was $84.96, as stated in the certificate of the 
consular officer ordering the transportation and computed therein 
at the rate of 2 cents per mile for 4,248 miles. The amount allowed 
was the steerage passage rate, or the lowest passenger rate on the 
vessel, which the consular officer certified was for Asiatics exclu- 
sively. 

It is stated on behalf of claimant company as follows: 


The rate of $55.00 is our Asiatic steerage fare Yokohama to Seattle. No 
white men are permitted to travel under this rate. Our tariff #19-h 
provides for destitute seamen fare of $85.86 between the ports in question, This 
is the lowest adult rate at which any one other than Asiatics can travel. 
As the consular certificate provided for a rate of $84.96, no overcharge was 
made, 


The rate fixed by the statute, when the transportation is by steam- 
ship, is such rate as may be agreed upon not in excess of the lowest 
passenger rate and not in excess of 2 cents per mile. Section 4578, 
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Revised Statutes, as amended by section 9 of the act of June 26, 
1884, 23 Stat. 55, section 18 of the act of June 19, 1886, 24 Stat. 
83, and the act of January 3, 1923, 42 Stat. 1072. 

The “ lowest passenger rate” may reasonably be construed to mean 
the lowest rate for the general class of passengers without regard to 
race or nationality. Accordingly, a steamship company which main- 
tains a special minimum passenger rate, or steerage rate, for persons 
of a particular race or nationality, less than the minimum rate for 
the general class of passengers, is not required to transport a desti- 
tute American seaman, not of the particular race or nationality, at 
the special rate, but is entitled to the amount agreed upon not in ex- 
cess of the lowest passenger rate for the general class of passengers 
and not in excess of 2 cents per mile. 

The amount claimed, $84.96, is the amount agreed upon and is at 
the rate of 2 cents per mile for 4,248 miles, a less distance between 
the ports in question than shown in the “ Table of Distances Between 
Ports by the Shortest Navigable Routes” published by the Hydro- 
graphic Office, United States Navy Department. See decision of 
April 10, 1924, 3 Comp. Gen. 742. This amount is also less than the 
lowest passenger rate for passengers other than Asiatics, as stated by 
claimant company. 

Upon review there is certified due claimant company the difference 
of ($84.96—$55.00) $29.96. 

Check for $55 is herewith returned to claimant. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—DEPENDENT 
STEPMOTHER. LIABILITY OF DISBURSING OFFICERS—PROCEEDS 
OF SALES. 


Under the act of April 16, 1918, 40 Stat. 530, an Army officer is not entitled to 
commutation of quarters, heat, and light on account of a dependent step- 
mother. 

A disbursing officer who has properly accounted for all amounts received by 
him from a property officer in charge of sales of subsistence stores is not 

responsible for an error of the property officer in extending items of sale. 

Such error is properly a matter for adjustment in connection with the 

property account. 





Decision by Comptroller General McCarl, May 2, 1924: 





I have for review disallowances in settlement M-3219-W, dated 
December 10, 1923, of credits amounting to $189.30 in the final dis 
bursing account of Capt. Charles A. La Salle, Quartermaster Corps, 
United States Army, of which amount $89.30 represents payments 
made to First Lieut. John W. Kunneke, Air Service, as commuta- 
tion of quarters, heat, and light under the act of April 16, 1918, 40 
Stat. 530, and $100 error in extension of items of sales of subsistence 
stores for the month of February, 1919. 

The commutation of quarters, heat, and light was paid to First 
Lieutenant Kunneke for the months of August and September, 
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1918. That officer’s certificate for August stated that his parent 
on account of whom he claimed the commutation was Mrs. Maude 
Kunneke, stepmother; the certificate for September stated that 
Mrs. Maude Kunneke was his parent. The term “ dependent parent ” 
as used in the act of April 16, 1918, 40 Stat. 530, does not include a 
stepfather or stepmother, and therefore payment of the commuta- 
tion to First Lieutenant Kunneke was not authorized by law, and 
the disallowance is sustained. See decision of the Comptroller of 
the Treasury, May 14, 1918, 24 Comp. Dec. 681, and 25 Comp. 
Dec. 454. 

The $100 error in sale of subsistence stores occurred in the ex- 
tension of total received for 120 wrist watches at $9.04, extended 
$984.80 instead of correct amount, $1,084.80. The abstract shows 
sale of the subsistence stores in question was made by Charles M. 
Stivers, first lieutenant, Quartermaster Corps, which was certified 
as having been “ properly authorized and duly made” by Maj. T. G. 
Lanphier, commanding the post. The total amount of sales as 
shown and certified on abstract was $18,984.52, which amount 
Captain La Salle charged himself with having received on his 
account current. 

It is apparent that the subsistence. stores in question were in 
charge of First Lieutenant Stivers, who was responsible for same as 
a property account, and that Captain La Salle’s financial responsi- 
bility extended no further than to properly account for such pro- 
ceeds of sale as were turned over to him by the property officer. 
Responsibility for any error or failure to properly account for the 
property in his charge or the proceeds of sale thereof rests on the 
property officer and is a matter for adjustment in his property 
account. Captain La Salle was responsible only for the amount of 
such proceeds of sale as were turned over to him by First Lieutenant 
Stivers, although there was incumbent upon him a duty to verify 
the extensions and totals on the abstract of subsistence stores sold 
that errors of this character might have been corrected contem- 
poraneously. 

Upon review $100 is certified for credit in Captain La Salle’s dis- 
bursing account. Charge for $100 will be raised against Lieutenant 
Stivers. 


PURCHASES—MISTAKE IN BID. 


Where the evidence furnished shows that the price quoted as per square yard 
by the only bidder was intended to be per square foot, and delivery was 
made at the request of the purchasing officer with the understanding 
that the matter would be adjusted, it may be assumed, in view of the 
quoted price being approximately one-fifth of the cost of the material 
to the bidder, that the minds of the parties never met as to the price 
intended, and the bidder is entitled to the actual cost to him of the 
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material delivered to his place of business, as evidenced by the invoice of 
the manufacturer and the freight and drayage bills. 


Decision by Comptroller General McCarl, May 2, 1924: 

Edward Hart applied March 27, 1924, for review of settlement 
No. 09488-I, dated February 15, 1924, disallowing his claim for 
$265.50 for wire reinforcing cloth furnished the Zuni Indian School, 
Black Rock, N. Mex., in September, 1923, under proposal dated June 
14, 1923. 

On June 14, 1923, the superintendent of the school addressed 
letters to five dealers requesting bids for furnishing 450 square 
yards of wire reinforcing cloth for concrete to be used in the con- 
struction of a sewer system for the Zuni Day School. The only 
bid received in response to these requests was that of Edward Hart, 
who proposed to furnish the required material at 14 cents per square 
yard or for a total of $63. On June 29, 1923, Mr. Hart was advised 
that his offer had been accepted and he was requested to make de- 
livery. On July 16 the bidder advised that he had made an error 
in his bid, as he had figured on 450 square feet instead of 450 square 
yards, and asked that he either be allowed to submit a new bid or 
be permitted to amend the one made in error. 

It is alleged that the superintendent requested that delivery 
be made and stated that he would explain the transaction to the 
department at Washington and do what he could to get the matter 
adjusted. The wire was delivered to the agency, and two vouchers 
were prepared in payment therefor, one for $63, the amount stipu- 
lated in the proposal, and the other for $265.50, which, with that 
for $63, represented the cost to the vender of the wire delivered 
at his place of business in Gallup, N. Mex., as evidenced by the in- 
voice from the manufacturer and the freight and drayage bills. 
These vouchers were forwarded by the superintendent to the depart- 
ment with the recommendation that they be paid. The administra- 
tive office concurred in the recommendation of the superintendent 
and transmitted them to the General Accounting Office for direct 
settlement, where, by the settlement here under review, $63 was 
allowed and $265.50 was disallowed on the ground that under the 
terms of the proposal the claimant was only entitled to payment at 
the unit price of 14 cents per square yard. 

The price named in the proposal was approximately one-fifth of 
the cost to the contractor and it is evident that the quotation made 
was anerror. It does not appear that any attempt was made by the 
superintendent to take advantage of the error of the claimant, but 
on the contrary he appears to have been under the impression that 
in some manner relief might be given the vender. 

The question involved is therefore whether the vender must be 
held to the strict terms of his offer as expressed in the proposal or 
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whether equitable relief may be granted for a mistake made by him 
to the extent of reimbursing him for the actual cost of the material 
furnished. 

The general rule is that where parties reduce a proposal to writing 
they are, in the absence of very conclusive evidence to the con- 
trary, to be taken as meaning what their plain words import, and 
the proposal and acceptance will be construed as the contract. 20 
Comp. Dec. 304. However, when the price named in a bid and 
later carried into a contract is palpably the result of a mistake 
and it is patent that the minds of the parties never met as to the 
price named, the contractor will in lieu of the contract price be al- 
lowed the fair value of the articles furnished under said contract. 
20 Comp. Dec. 728. See also 26 Comp. Dec. 286. 

It clearly appears as a fact that the price quoted was the result 
of a mistake, and the price being less than the cost to claimant 
it may be assumed that the minds of the parties never met as to 
the price of 14 cents per square yard as stated in the proposal. 

Upon review there is certified as due the claimant the sum of 
$265.50. 


RETIREMENT—CIVILIAN EMPLOYEE RETAINED IN SERVICE 
BEYOND RETIREMENT AGE. 


An employee who has continued in his position beyond the age for retirement, 
as fixed by the act of May 22, 1920, 41 Stat. 614, and who has performed 
the duties thereof and has been paid not in excess of a fair value of the 
services rendered, is regarded as a de facto employee, and the compensa- 
tion thus paid can not be recovered nor can deduction be made from any 
annuity payments otherwise due him. Further payments, however, can 
not be made for the period during which he was actually employed 
beyond the retirement age. 


Comptroller General McCarl to the Secretary of the Interior, May 2, 1924: 


There has been received from the Commissioner of Pensions letter 
of February 16, 1924, in regard to the application for annuity of 
Joseph S. Harlan, formerly a guard in the Immigration Service, 
Department of Labor, at Seattle, Wash. 

There seems to be some doubt as to the actual date of the em- 
ployee’s birth, but regardless of that fact the same rule is appli- 
cable here as in the case of John W. Niles, referred to in my letter 
to you of April 30, 1924; that is, even if the employee in this case 
was continued and paid during a period after he had reached retire- 
ment age as fixed in the act of May 22, 1920, 41 Stat. 614, and 
therefore was not a de jure employee during said period, he held 
his position under color of right and performed the duties thereof, 
and accordingly must be regarded as a de facto employee and as 
such entitled to keep any compensation that has been paid to him 
if not in excess of the fair value of the services rendered. The com- 
pensation thus paid can not be recovered or deducted from any 
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annuity payments otherwise due, and the accounts of the dis- 
bursing officer making the payment will not be disturbed. No fur- 
ther payments can be made for any part of the period during which 
the employee was in fact employed beyond the retirement age. 


RETIREMENT DEDUCTIONS—COOPERATIVE EMPLOYEE. 





Where the salary of a Department of Agriculture cooperative employee is paid 
partly by the Federal Government and partly by a State government, the 
amount of the retirement deduction should be computed on the entire base 
salary received by the employee. 

Where, under a cooperative agreement, the salary of a Department of Agri- 
culture employee is paid by the State government for a part of the year 
the amount of the retirement deduction should be deducted by the State 
and forwarded to the Department of Agriculture. Decision of January 
18, 1922, 1 Comp. Gen. 371, distinguished. 


Comptroller General McCarl to the Secretary of the Interior, May 2, 1924: 


I have your letter of March 6, 1924, requesting decision whether 
there should be refunded to James S. Healy, an employee of the De- 
partment of Agriculture, that part of the deductions made from his 
salary which was computed on the excess of the combined salary 
from the United States and the State of Wisconsin, over his salary 
which he was paid by the United States alone. The circumstances 
leading to the application for refund are set forth in a statement 
from the Secretary of Agriculture as follows: 





In this connection I have the honor to inform you that the applicant is a 
cooperative employee, one-half of his salary being paid by the Federal Govern- 
ment and one-half by the State of Wisconsin under a cooperative agreement 
between the Secretary of Agriculture and the State of Wisconsin. At the time 
Doctor Healy was given a cooperative status his Federal salary was reduced 
from $2,000 per annum to $1,440 per annum. Deductions have been made from 
his salary for the benefit of the retirement fund on the basis of $2,880 from 
August 1, 1920, to December 31, 1920, and $3,200 ($1,600 Federal and $1,600 
State) from January 1, 1921, to July 31, 1923. However, beginning August 1, 
1923, deductions were made from Doctor Healy’s salary on the basis of $2,000 
per annum, his former Federal salary. The department concluded that its 
action in withholding 24 per cent of Doctor Healy's combined salaries was er- 
roneous upon rendition of the decision of the Comptroller General of the United 
States dated June 14, 1923 (copy attached). While the department has not 
advised employees similarly affected to apply for refunds it nevertheless feels 
that such applications as are filed should be certified to you for payment. 


The decision of June 14, 1923, 22 MS. Comp. Gen. 481, has no ap- 
plication to the present case. That decision dealt only with the 
question whether the 24 per cent retirement deduction should be 
computed on that portion of an employee’s compensation which 
represented the increase of compensation granted, subject to cer- 
tain limitations, to civilian employees of the United States and held 
that during a period when the employee’s compensation was entirely 
paid by the State the 24 per cent deduction should be computed on 
that part of the compensation of a cooperative employee which cor- 
responded to his base salary when he was paid by the United States. 
To take a concrete example, the base salary of an employee of the 
United States is $1,200 per annum, in addition to which he receives 
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increase of compensation at the rate of $240 per annum. The 2} 
per cent deduction in such case is computed on the $1,200 base 
salary. If for a part of the year the employee’s entire compensation 
at the rate of $1,440 per annum is paid by a State under a coopera- 
tive agreement, the State will withhold 24 per cent of the amount 
equal to his base salary, which is at the rate of $1,200 per annum, 
and forward the amount withheld to the Department of Agricul- 
ture, to be deposited to the credit of the retirement fund. If the 
employee is promoted to $1,400 per annum plus increase of com- 
pensation, the 2} per cent would be computed on the $1,400 base 
salary. 

In the case presented by you the retirement deduction was prop- 
erly computed on the employee’s salary, first on $2,880 per annum 
and later on the rate of $3,200 per annum. If the employee had 
been paid continuously on the pay rolls of the United States, it is 
clear that the deduction would have applied to the salaries of $2,880 
and $3,200 per annum. See 27 Comp. Dec. 59; 1 Comp. Gen. 371. 

You are advised that the refund in question is not authorized. 


NAVY PAY—ABSENCE DUE TO MISCONDUCT—OFFICER. 


The period of absence from duty because of misconduct during which an officer 
of the Navy is not entitled to pay under the act of August 29, 1916, 39 
Stat. 580, as amended, is nevertheless service and should be included in 
determining his base or period pay and his longevity pay under section 
1 of the act of June 10, 1922, 42 Stat. 625. Otherwise, for enlisted men, 
decision of February 13, 1924, 3 Comp. Gen. 507. 


Decision by Comptroller General McCarl, May 3, 1924: 


There is before this office for consideration the question whether 
an officer of the Navy may include in computing his service for 
pay purposes under section 1 of the act of June 10, 1922, 42 Stat. 
625, time absent from duty because of misconduct. The present 
pay law fixes the base or period pay with reference to grade and 
years of service, provides a longevity increase of 5 per cent thereof 
for “each three years of service up to thirty years” and further— 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal ap- 
pointment * * *. For officers in the service on June 30, 1922, there 
shall be included in the computation all service which is now counted in com- 
puting longevity pay, * * *. 


The act of August 29, 1916, 39 Stat. 580, as amended by the act of 
July 1, 1918, 40 Stat. 717, provides: 


Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
service who shall be absent from duty on account of injury, sickness, or 
disease resulting from his own intemperate use of drugs or alcvholic 
liquors, or other misconduct, shall receive pay for the period of such absence, 
the time so absent and the cause thereof to be ascertained under such 
procedure and regulations as may be prescribed by the Secretary of the 
Navy; * *.% 
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The question presented by the pending case is whether absence 
chargeable under this statute is to be included or excluded in com- 
puting the officer’s service for purposes of pay. What is service 
in the Navy for purposes of longevity pay for officers has been the 
subject of numerous decisions, both of accounting officers and of the 
courts, and it has been uniformly held that the period intervening 
between date of acceptance of appointment and date of separation 
is the period to be included unless particular statutes specifically 
provide otherwise. In paragraph 933, Digest, volume 3, Second 
Comptroller’s Decisions, it was said: 

in the absence of a statute requiring adjustment on a different basis, an 
officer is not entitled to draw pay for any time prior to the date of acceptance 
of his appointment, or to receive credit for any time prior to that date in com- 
putations for longevity pay or other increase of pay dependent on length of 
service. This is upon the ground that service begins with liability to duty, and 
that liability to duty can not exist until the officer accepts. 

And in paragraph 871, volume 38, Digest, Second Comptroller’s 
Decisions, in the case of a cadet at the Military Academy who was 
suspended without pay, it was held: 

* * * That the officer was a cadet while serving his sentence; hence he 
was in the military service during the period of suspension. though in a 
state of dishonor, and therefore was entitled to have that time counted in 
computing his years of service. 

See also [/nited States vy. Morton, 112 U. S. 1; United States v. 
Baker, 125 U. S. 646; United States v. Cook, 128 U. S. 254; United 
States v. Watson, 130 U.S. 80. 

The act of August 29, 1916, in terms, forfeits the officer’s pay, 
and by intendment his monetary allowances, 2 Comp. Gen, 49; it 
does not suspend him from service but merely suspends his pay and 
allowances. Being in service the period involved should be in- 


cluded in determining his base or period pay and his longevity pay 
under section 1 of the act of June 10, 1922. 


RETIREMENT DEDUCTIONS—SET-OFF. 


An administrative report from the Post Office Department that a former em- 
ployee of the Postal Service is indebted to the United States on account 
of damage done by him to Government property is sufficient to authorize 
the withholding of retirement deductions otherwise due the employee 
pending filing of a claim by him in the General Accounting Office. 


Comptroller General McCarl to the Secretary of the Interior, May 3, 1924: 

There has been received letter of the Commissioner of Pensions 
dated April 12, 1924, requesting instructions how to deposit the 
amount of retirement deductions due James Richmond, a former 
employee of the Postal Service, against whom the Post Office De- 
partment has asserted a claim for damage to a mail truck. 

It appears from letters from the First Assistant Postmaster 
General and from the postmaster at Philadalphia, Pa., where Rich- 
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mond was employed, that there is a claim against him for damaging 
a mail truck amounting to more than the retirement deductions 
to his credit plus interest thereon. 

There is no showing that the employee has had an opportunity 
to answer the claim asserted against him or that he has consented 
to the set-off of the claim asserted by the Government against the 
retirement deductions due him. Since, however, the Post Office De- 
partment has submitted a prima facie showing of a claim in favor 
of the Government in an amount greater than the amount of re- 
tirement deductions due the claimant, the withholding of payment 
to the former employee is authorized, the money to remain in the 
retirement fund pending final action upon such claim therefor as 
may be hereafter filed in this office. See decision dated December 
12, 1922, to you. 


STORAGE OF GOVERNMENT-OWNED AUTOMOBILES ASSIGNED TO 
ORGANIZED RESERVES OF THE ARMY. 


” 


The term “ operation of motor cars” as used in the act of March 2, 1923, 42 
Stat. 1381, includes the live storage of Government-owned automobiles 
assigned to the Organized Reserves of the Army, that is, temporary storage 
during uncertain periods between, or during periods of active use of the 
automobile, whether in the field or at -the home station of the officer 
using the car. Such live storage may be procured by informal purchase 
order without the necessity of a formal lease. 


Comptroller General McCarl to Lieut. Col. C. H. Errington, United States 

Army, May 3, 1924: 

I have your communication of March 28, 1924, by reference from 
the Chief of Finance, War Department, requesting decision whether 
payment is authorized of rental of garage space for Government- 
owned automobiles assigned to the Organized Reserves when pro- 
cured on an informal purchase order instead of a formal lease. 

You submit approved voucher for payment on informal purchase 
order covering rental for garage space, La Crosse, Wis., for one 
Government-owned automobile, Dodge, No, 112758, during period 
from December 22, 1923, to March 23, 1924, at $5 per month, a 
total of $15, supported by proper subvoucher. You state— 

It is contended by the procuring office, the quartermaster, Sixth Corps 
Area, that the garages or space in public garages for automobiles assigned 
to the Organized Reserves may not always be occupied for any continuous 
period, that the length of time the automobile will be in any one particular 
place is not definitely known, and that, if a lease is entered into, it would be 
necessary for the Government to pay for the space whether occupied or not. 

The papers submitted indicate that procurement authority from 
the Quartermaster General originally provided “For rental of 
garages on trips” but that this was amended February 28, 1923. 
“For rental of garages for six vehicles on duty with the Organized 
Reserves.” The present submission relates more particularly to 

8779° —24—_34 
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whether formal lease may be dispensed with at the home station of 
the officer using the machine, as well as while the machine is in use 
in the field. 

The act of March 2, 1923, 42 Stat. 1381, provides as follows: 

For divisional and regimental headquarters (Provided, That not exceeding 
$60,000 of the funds appropriated in this act shall be used for the maintenance 
of divisional and regimental headquarters of the Organized Reserves) and the 
establishment and maintenance of camps for training of the Organized Re- 
serves, including transportation, operation of motor cars, water and disposal 
of sewage, preparation of camp sites, and incidental expenses, $350,000. 

The term “operation of motor cars” may be reasonably held to 
include live storage, that is, temporary storage during uncertain 
periods during or between periods of active use of the car, whether 
in the field or at the home station of the officer using the car. The 
property is Government-owned and it is essential that proper storage 
be provided to insure continned operation during the natural life 
or period of usefulness of the car. When Government facilities are 
not available, rental of garage space is authorized. 

Periods of live storage that will be required while the car is in 
active use are as uncertain as the amount of gas or oil that will be 
used, and may be just as properly procured by informal purchase 
order, under regulations prescribed by the Quartermaster General so 
providing within the limitations of the act of March 4, 1915, 35 
Stat. 1078. This is true whether the car is at the home station of 
the officer using the car or on trips away from such station. It is 
understood that your submission does not relate to the question of 
dead storage for a definite period of time when the car is not in use. 

Your question is answered accordingly. The voucher is returned 
herewith. 


TRAVELING EXPENSES—PURCHASE OF DRINKING WATER—TAKXI- 
CAB HIRE. 


An unfavorable bacteriological report of the city chemist relative to the mu- 
nicipal water supply, supported by a letter from the superintendent of the 
city health department certifying that the city water did not conform to 
the standards of the American Public Health Association for pure drink- 
ing water, is not sufficient evidence to warrant reimbursement for the pur- 
chase of special drinking water, it not appearing that the municipal sup- 
ply had been condemned as unfit for use by the entire community. 

Reimbursement authorized of taxicab expense incurred by employee in reaching 
destination where it is shown that the local trolley line only ran to within 
three-fourths of a mile of the destination and the employee walked the 
distance of three-fourths of a mile back to the trolley on the return trip. 


Decision by Comptroller General McCarl, May 3, 1924: 

A. Zappone, disbursing clerk, Department of Agriculture, by let- 
ter dated April 7, 1924, requests review of settlements 12479 and 
C-4918-A, dated March 9, 1923, and February 1, 1924, respectively, 
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in which credit was disallowed for the two items hereinafter dis- 
cussed. 

Voucher 120807, J. S. Grove, charge for drinking water at Oklahoma City, 
Okla., disallowed notwithstanding evidence submitted from local health author- 
ities, because as the Supervising Architect of the Treasury Department ad- 
vises under date of March 1, 1923, that water is not purchased for post office 
in above city the presumption is that the city water is potable. 

This expenditure was charged to the appropriation Meat Inspec- 
tion, Bureau of Animal Industry, for the fiscal year 1922, act of 
June 30, 1906, 34 Stat. 679, providing: 


That there is permanently appropriated, out of any money in the Treasury 
not otherwise appropriated, the sum of three million dollars, for the expenses 
of the inspection of cattle, sheep, swine, and goats and the meat and meat food 
products thereof which enter into interstate or foreign commerce and for all 
expenses necessary to carry into effect the provisions of this Act relating to 
ineat inspection, including rent and the employment of labor in Washington and 
elsewhere, for each year. 

There is no specific provision in this act for the purchase of drink- 
ing water. 

This item was disallowed March 9, 1923, and the application for 
review was not received in this office until April 8, 1924. A circu- 
lar of this office dated August 23, 1921, established a rule that ap- 
plications for review must be received in the General Accounting 
Office within one year from the date of the settlement to be reviewed. 
However, you are informed that the disallowance appears to have 
been correct. 

The evidence now presented consists of a copy of a letter from the 
custodian of the Federal building at Oklahoma City, dated March 
30, 1923, advising that the Federal building has its own private well 
and that otherwise it would be necessary to purchase drinking water, 
as the city water is not considered safe for drinking purposes. 
There is also furnished copy of a letter from the superintendent of 
the city health department dated December 12, 1922, certifying 
that the city water does not conform to the standards for pure 
drinking water of the American Public Health Association, and that 
it is the general custom in that city to purchase drinking water. In 
addition there is submitted copy of an analysis furnished by the 
office of the city chemist giving the following report under the same 
date of December 12, 1922: 


Bacterial examination of the city water on December 10 showed the same 
to contain 800 bacteria per c. c. with colon bacilli indicated present in 5 e. ¢. 


This report of the chemist is understood as being indicative of 
some pollution of the city water supply and while the analysis is not 
contemporaneous with the period of this particular service, yet in 
connection with other reports its showing may be considered as 
representing a continuous condition. 
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Oklahoma City is reported to have a population of over 91,000 in- 
habitants, and the disclosures submitted to establish the condition 
of the municipal water supply of a character to justify the purchase 
of special drinking water are suggestive of a serious plight in that 
city, yet it would seem that if the character of that water is so 
noxious as to require a considerable proportion of the population 
to purchase their drinking water, as is indicated by the statement 
of the superintendent of the city health department, then the city 
supply would stand condemned as a menace to the health of the en- 
tire population, and it would appear that all the municipal drinking 
water must in consequence be purchased. It is not understood, how- 
ever, that it is intended to represent the situation as being so 
grave, and therefore it is assumed that the majority of the population 
rely upon such water for drinking purposes. If this is the case, as it 
is reasonable to suppose it is, then while the biological report stand- 
ing alone is impressive, yet it is but one of the factors necessary 
for consideration in determining whether the municipal supply is 
potable. It follows therefore, notwithstanding such reports, that 
unless and until an available supply of water is condemned as un- 
fit for the entire population, it must be presumed that such water is 
potable, and that which is thus to be regarded as suitable for the 
majority must logically be considered as fit for any unit thereof. 

In the absence of specific provisions in some legislative act, there is 
ordinarily no authority to purchase drinking water, and certainly 
none exists where a municipal supply is available and no evidence is 
furnished that such supply is condemned by the local] health au- 
thorities as unfit and dangerous for use by the community. 

The situation in the instant case, as gathered from all the related 
circumstances, evidences rather a predilection for a special water, 
augmented perhaps by some grounds for apprehension, and therefore 
the conditions are not viewed as sufficiently necessitous to justify 
admitting such a charge against the appropriation. 

The other item involved is in settlement 12607, dated February 1, 
1924, and is stated as: “ Vou. 29675, J. E. Gibson, July 12, taxi, 
Toledo, Ohio, to Stock Yards, ‘Cars do not reach’ $1.00.” 

The Fiscal Regulations of the Department of Agriculture provide 


in paragraph 32(e): 


Jn case of public necessity taxicab hire will also be allowed, but a satisfactory 
explanation of necessity must accompany claim. Unless such public necessity 
is shown, taxicab hire will not be allowed in the following cases: 

“1. If the depot, hotel, or other place the employee is required to visit on 
official business is within walking distance.” 


It is disclosed by the voucher that Doctor Gibson checked his 
baggage at the station on arriving and consequently had none to take 
with him on his visit to the stock yard, 
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In the request for review it is stated that Doctor Gibson arrived 
at Toledo, Ohio, at 8.35 a. m., called upon the party who had filed 
a complaint, visited the stockyards, and left Toledo at 4.45 p. m., 
and that: 


Doctor Gibson’s destination was three-fourths of a mile from the end of the 
trolley line, and had he taken a street car and walked from the end of the car 
line to his destination, it would have been necessary for him, on the return 
trip, to have walked from his place of duty back to the end of the car line, a 
total distance of one and one-half miles. Certainly this can hardly be said to be 
“within walking distance.” 

It is probable that as a mere question of using a taxi because 
trolley reaches only to within three-fourths of a mile of destination, 
it does not justify the use of the taxi to save the walk of three-fourths 
of a mile. The question seems to suggest itself, however, that taxi 
was used in going out because of the uncertainty of means of reach- 
ing the destination, and that having become clear for the return, the 
employee walked the distance of three-fourths of a mile back to the 
trolley. In this the employee apparently acted reasonably and the 
item of $1 disallowed is now allowed. 


FEES OF UNITED STATES COMMISSIONERS—HEARINGS. 


A United States commissioner is entitled to a per diem fee for hearing and 
deciding on criminal charges for the first day each prisoner is arraigned 
before him and a second per diem fee may be allowed for the day the case 
is finally heard and disposed of when it is shown that the hearing 
could not have been completed on the first day, but no per diem may be 
allowed in the same case for any intervening day and not more than 
one per diem may be allowed in any one day irrespective of the number 
of persons arraigned or hearings held. 


Comptroller General McCarl to United States Commissioner Clark Cipperly, 
May 5, 1924: 


There has been received your letter of January 3, 1924, request- 
ing review of settlement No. C—10386, dated December 15, 1923, dis- 
allowing certain items in your account for the quarter ended 
September 30, 1923, representing a per diem charge for date of 
fenders were arraigned before you and upon dates at continued 
hearings before the cases were finally disposed of. 


Item 1. Pages 11, 14, 16, 18, 22, 24, 25, 33, and S4. Charge for hearing 


4 


and deciding on criminal charges on date of arraignment, 9 cases at $5 each, 
$45. 

The items were disallowed for the reason the account does not 
show that any witnesses were examined on the dates for which the 
charges were made, 

An examination of the voucher shows that the hearing in each 
case could not be completed on the date of arraignment for the 
reason defendants, in some cases, requested a continuance in order 
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to secure counsel and in others, the absence of Government wit- 
nesses, and that there was in each case a service performed in the 
nature of a hearing and determining such as the arraignment, ac- 
ceptance of plea, commitment, fixing and acceptance of bond, etc. 
It has been held uniformly that the examination of witnesses is not 
essential to a hearing and determining. 

The items are allowed. 


Item 2. Page 12. 
16, 1923, $5. 





Charge for hearing and deciding on criminal charges July 


The voucher shows that the defendant in this case was arrested 
and brought before you July 13 for a hearing; that you issued a 
temporary bond and continued the case until July 16, on which date 
you charged a per diem and continued the case until July 30, and 
on that date continued it again until August 30 and to September 13, 
when you closed the case for the reason the defendant had been ar- 
raigned in court. You were not entitled to a per diem on July 13, 
the day of arraignment because you charged a per diem in another 
vase for that date on page 11. You are not entitled to a per diem for 
July 16, the second day of the hearing, because you failed to dispose 
of the case on said day. and you were not entitled to a per diem on 
September 13, because the defendant had been arraigned in court, 
and there was no service required of you other than to formally 
close your docket. See 24 Comp. Dec. 647. Section 21 of the act 
approved May 28, 1896, 29 Stat. 185, provides that not more than 
two per diems may be allowed in any one case nor more than one per 
diem for any one day. The statute does not provide a per diem for 
each case, but a per diem of $5 a day for the time necessarily em- 
ployed in disposing of one or more cases a day. 

The settlement as to this item is affirmed. 


Item 3. Pages 7, 9, 15, 19. 
1923, $20. 





Charges for hearings July 11, 18, Aug. 1, 21, 


The account shows that in each of these cases that upon the dates 
the defendants were arraigned before you no charge for a per diem 
was made for the reason a per diem on the date of arraignment was 
charged in other cases, the cases having been continued and a per 
diem in each case charged on first date to which continued without 
disposing of the cases. It appears that the only service performed 
by you was to continue the case to a subsequent date and under the 
provisions of the statutes there must be a hearing and deciding on 
the merits of the case to entitle you to the per diem on any hearing 
after date of arraignment. A commissioner may not continue cases 
from day to day in order to collect his fee, but should dispose of as 
many cases as it is possible on the date of arraignment. Where 
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several defendants are arraigned before you on a certain date only 
one per diem may be allowed. 

The allowance of the second per diem in any case may be made 
only after final hearing and deciding. Where a case is continued 
several times and the facts established justify the allowance of two 
per diems under. the law, the per diem should be charged only for 
the day of arraignment and for the day the case is finally disposed 
of. No per diem is allowable for intervening days. In cases where 
the court assumes jurisdiction of the case prior to the date set for 
the final hearing before the commissioner, no second per diem is 
allowable. To entitle a commissioner to a per diem for a second 
hearing, there must be a final hearing and deciding on criminal 
charges, and the testimony reduced to writing when required by 
law or order of court. 

The settlement as to these items is affirmed. 

The following items, upon my own motion, will be recharged to 
you for reasons as stated: 


Item 4. Page 5. Charge for hearing and deciding on criminal charges July 
6, 1923, $5. 


Defendant arraigned on June 29, and a per diem charged, case 
continued to July 6, 13, and 20. On July 20 case disposed of by 
holding defendant to court. There appears to have been no hearing 


on July 6, the first date to which the case was continued and the 
second per diem erroneously charged. You are not entitled to a per 
diem on July 20, for reason a per diem was charged in another case 
for July 20, on page 8. 


Item 5. Page 9. Charge for hearing and deciding on criminal charges July 
11 and Sept. 7, $10. 


The defendant was arraigned on June 22; no per diem charged, 
as per diem for June 22 charged in another case on page 42 of the 
June quarter account. Case continued from June 22 to July 11, to 
18, to 27, to August 10, to 24, to September 7, to 21, to 28, and to 
October 18; case still pending. Per diems erroneously charged for 
July 11 and September 7, dates to which the case was continued 
when there were no hearings upon the merits of the case as contem- 
plated in the fee bill to entitle you to a per diem. See 3 Comp. Gen. 
452, and decision of February 12, 1924, to you. 

Item 6. Page 10. Charge for per diem August 15, $5. 


Defendant arraigned June 26, 1923, and a per diem charged, case 
continued to July 18, to August 1, to 15, to 29, to September 12, to 
15. The second per diem was erroneously charged in this case 
August 15 without disposing of the case. Case finally disposed of 
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September 15, 1923. As no per diem was charged for September 15 
in any other case, the per diem erroneously charged in this case as 
for August 15 will be allowed as for September 15. 

. I 


Item 7. Page 11. Charge per diem August 10, 1923, $5. 


Defendant arraigned and a per diem charged July 13. 

Case continued to July 27, to August 10, to 28, and to September 
11, 1923. Second per diem erroneously charged August 10, and 
the case continued. Case closed September 12, defendant having 
been arraigned in court. 

Item 8. Page 12. Charge for per diem July 30, 1923, $5. 


Defendant arraigned July 138, per diem charged in another case 
on said date. Case continued to July 16, to 30, to August 30, and to 
September 13, second per diem erroneously charged July 30, and 
case continued. Case closed September 13, defendant having been 
arraigned in court. 


Item 9. Page 14. Charge for per diem August 23, 1923, $5. 
Defendant arraigned and a per diem charged July 26. Case con- 
tinued to August 9, to 23, and to September 13, second per diem er- 


roneously charged August 23, and case continued. Case closed Sep- 
tember 13, defendant having been arraigned in court. 

Item 11. Page 16. Charge for per diem August 30, 1923, $5. 

Defendant arraigned and a per diem charged July 26. Case con- 
tinued to August 2, to 16, to 30, to September 13. Second per diem 
erroneously charged August 30, and case continued. Case closed 
September 13, defendant having been arraigned in court. 

Item 12. Page 18. Charge for per diem August 8, 1923, $5. 

Defendant arraigned August 2, and a per diem charged. Case 
continued to August 8, to 22, to September 5, to 12. Second per 
diem erroneously charged August 8, and case continued. Case 
closed September 12, defendant having been arraigned in court. 


Item 13. Page 19. Charge for per diem September 11, 1925, $5. 


Defendant arraigned August 2, per diem charged in another case 
for said day. Case continued to August 7, to 21, to September 4, 
to 11, to 18. Second per diem erroneously charged September 11, 
and case continued. Case closed September 18, defendant having 
been convicted by court. 


Item 14. Page 21. Charge for per diem August 16, 1923, $5. 


Defendants arraigned August 6, per diem charged in another case 
for said date. Case continued to August 9, to 16, and to 22. Per 
diem charged on August 9 and August 16. At hearing on August 
9 one of defendants was held for court and case continued as to 
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other defendants to August 16, to August 22, 1923. Per diem prop- 
erly charged for August 9 but erroneously charged for August 16. 
The settlement allowed credit for the per diem on August 16 but 
disallowed credit for the per diem on August 9. The net result as 
to this item being correct, the action thereon will not be disturbed. 


Item 15. Page 22. Charge for per diem August 27, 1923, $5. 


Defendant arraigned August 6 and per diem charged. Case con- 
tinued to August 27 and to September 10. Second per diem erro- 
neously charged August 27. Case closed, defendant having been 
arraigned and convicted at court. 


a 


Item 16. Page 24. Charge for per diem September 14, 1923, $5. 


Defendant arraigned August 17 and per diem charged. Case 
continued to August 31, to September 14, to 18, to 29. Second 
per diem charged September 14, and case continued. Case closed 
September 29, defendant having been arraigned at court. 

Total, $60. 

Upon review of the matter a difference of $15 is certified due the 
United States. 


FEES OF UNITED STATES COMMISSIONERS—POOR CONVICTS— 
WARRANTS OF ARREST. 


The filing of an application for release and notice to the district attorney, be- 
fore 30 days have been served by a poor convict, does not invalidate the 
proceedings under section 1042, Revised Statutes, if the hearing is not 
held or the prisoner released before the 30 days have expired. 

Fees for warrants of arrest issued after the defendants are in custody, but 
before their appearance before a United States commissioner, may be 
allowed. 


Decision by Comptroller General McCarl, May 6, 1924: 


Isaac Stapleton, United States Commissioner for the Western 
District of Arkansas, applied March 31, 1924, for review of settlement 
No. 016382 of March 19, 1924, disallowing in his fee account for the 
December quarter of 1923, $1.20, fees for making a copy of com- 
plaint, issuance of warrant and notation of return thereon in a cer- 
tain case in which the defendant was already in custody, and also $9 
as fees for hearings in poor convict cases under section 1042, Revised 
Statutes, it appearing that the application for such hearing had been 
filed before the expiration of the 30 days’ confinement. 

With reference to the fees for the issuance of warrants, copy of 
complaint and return upon the warrant, it appears that the defend- 
ant had been arrested by a Federal prohibition agent and placed in 
the jail at Eureka Springs, Ark., prior to the issuance of any war- 
rant. The warrant was thereafter issued and served by the deputy 
United States marshal. When a defendant is caught in the act of 
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violating the national prohibition act and is brought before the 
commissioner by prohibition agents or other city or county official 
prior to the issuance of a warrant, the warrant is then unnecessary 
and in such cases the fees for making a copy of complaint, issuing 
warrant and making return_on the same must be denied if it is defi- 
nitely shown that defendant was before the commissioner prior to 
the issuance of warrant; but if the complaint is duly made out and 
warrant issued prior to the appearance of the defendant before the 
commissioner, the fees for making copy of complaint, issuing war- 
rant, and noting return thereon are allowable. The charge for the 
fees involved in the issuance of the warrant will therefore be allowed. 

In the poor-convict cases involved in this review, it appears that 
one of the prisoners had been committed October 9 and the other two 
October 10, 1923; that applications were filed and notices sent to the 
district attorney November 5, 1923; that the hearings were had in all 
of the cases on November 8, 1923. Section 1042, Revised Statutes, 
provides: 

When a poor convict, sentenced by any court of the United States to pay a 
fine, or fine and cost, whether with or without imprisonment, has been con- 
fined in prison thirty days, solely for the non-payment of such fine, or fine and 
cost, he may make application in writing to any commissioner of the United 
States court in the district where he is imprisoned, setting forth his inability 
to pay such fine, or fine and cost, and after notice to the district attorney of 
the United States, who may appear, offer evidence, and be heard, the com- 
missioner shall proceed to hear and determine the matter; and if on examina- 
tion it shall appear to him that such convict is unable to pay such fine, or 
fine and cost, and that he has not any property exceeding twenty dollars in 
value, except such as is by law exempt from being taken on execution for 
debt, the commissioner shall administer to him the following oath: “I do 
solemnly swear that I have not any property, real or personal, to the amount 
of twenty dollars, except such as is by law exempt from being taken on civil 
precept for debt by the laws of (State where oath is administered) ; and that 
I have no property in any way conveyed or concealed, or in any way disposed 
of, for my future use or benefit. So help me God.” And thereupon such 
convict shall be discharged, the commissioner giving to the jailer or keeper 
of the jail a certificate setting forth the facts. 

This section contemplates that the prisoner shall have served 
the full period of 30 days for nonpayment of fine before he shall be 
permitted to make application for his release. Therefore the com- 
missioner is without authority or jurisdiction to hear and determine 
the matter on an application until the prisoner has served the full 
period of 30 days. However, in view of the reasons advanced by the 
marshal that the filing of the application and notice to the district 
attorney was for the purpose of saving time and also the prison fees 
payable by the Government and of the further fact that the convicts 
had been confined in prison 30 days before the hearing or the release 
of the prisoners, the fees for the hearings in these cases will be al- 
lowed. 

Upon review a difference of $10.20 is certified due the commis- 
sioner. 






DECISIONS OF THE COMPTROLLER GENERAL. 837 


TRANSPORTATION OF HOUSEHOLD GOODS OF CIVILIAN EMPLOYEE 
TO FIRST DUTY STATION. 


The provision in the act of January 3, 1923, 42 Stat. 1107, for the transporta- 
tion of household goods of certain employees of the Office of the Super- 
vising Architect incident to their change of station, does not authorize 
the transportation at public expense of household goods of a superin- 
tendent of construction from a point where they were in storage when 
he entered the service to his initial post of duty, or to a point to which 
he is subsequently ordered for duty. 


Comptroller General McCarl to the Secretary of the Treasury, May 6, 1924: 


There has been received your letter of April 12, 1924, submitting 
for decision the question as to whether Neal A. Melick may be 
allowed to expend from public funds not exceeding $75 for moving 
his household goods from Newark, N. J., to Chelsea, N. Y., where he 
is now employed in supervising the completion of the United States 
Veterans’ Hospital under the direction of the Supervising Architect 
of the Treasury Department. You state— 


Mr. Neal A. Melick was employed as a superintendent of construction in 
the Office of the Supervising Architect of this department and resigned on 
March 30, 1918, to accept a position in the Submarine Boat Corporation, 
with headquarters at Newark, New Jersey, and said resignation was accepted 
on April 6, 1918. Prior to his resignation he was stationed at Newark, 
Ohio, and after his connection with the Submarine Boat Corporation he 
transferred his household goods from said station tg Newark, New Jersey. 

On October 3, 1921, he was reinstated as a superintendent of construction 
under this department, said reinstatement becoming effective October 27. 
No request was made and no authority granted to move his household goods 
from Newark, New Jersey, to Norfolk, Virginia, to which point he was detailed. 

On July 10, 1922, he was relieved from duty at Norfolk and detailed to super- 
vise the construction work at the veterans’ hospital, Jefferson Barracks, Mis- 
souri. In the letter of assignment the cost of crating, drayage, and freight on 
his household goods was authorized but no household goods were moved by 
him. On November 20, 1923, he was assigned to supervise the construction 
of an extension of the post office at St. Louis, Missouri. On March 14, 1924, 
he was relieved from duty at this point and was assigned to supervising the 
completion of the United States Veterans’ Hespital, Castle Point (Chelsea), 
New York. His letter of assignment also authorized the cost of crating, 
drayage, and freight on his household goods, and on March 19, voucher, in 
amount $7.12, for this expense was submitted and paid. 

On April 1, 1924, the superintendent requested that he be allowed to expend 
not exceeding $75 for moving his household goods, which had been stored 
at Newark, New Jersey, since April, 1918, to his new assignment. It will be 
noted that Superintendent Melick never had headquarters at Newark, New 
Jersey, under this department, but that he failed to avail himself of the 
opportunity given to transfer his household goods from Norfolk, Virginia, 
to Jefferson Barracks, Missouri, and that the expense incurred in removing 
form St Louis, Missouri, to Chelsea, New York, was very small. 


The act of January 3, 1923, making an appropriation for the 
Treasury Department for the fiscal year 1924, made provision for 
public buildings, repairs, equipment, and general expenses, in part 
as follows: 


* * * for the transportation of household goods, incident to change of 
headquarters of supervising superintendents, superintendents, and junior 
superintendents of construction, and inspectors, not in exces of five thousand 
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pounds at any one time, together with the necessary expense incident to pack- 
ing and draying the same, not to exceed in any one year a total expenditure of 
$4,500; * * *. 42 Stat., 1107. 


By his resignation of March 30, 1918, Mr. Melick became sepa- 
rated from the Government service, and any expense incurred in 
transporting his household goods from his home or the place where 
they were stored to the place at which he was stationed upon his 
reinstatement would necessarily have had to be borne by him since 
it is well settled that the transportation of the household goods 
of an employee from his home to his initial place of duty is one for 
which he is not entitled to reimbursement from public funds. 
Therefore the transportation of his goods from Newark, N. J., to 
Norfolk, Va., at public expense would have been unauthorized. 
Since no household goods were moved by him from Norfolk to 
Jefferson Barracks, Mo., this change of station did not involve an 
expenditure for transportation of household goods. Whether any 
expense was incurred by his change of station from Jefferson Bar- 
racks to St. Louis does not appear. It is presumed, however, that 
the amount of $7.12 paid him on March 19, 1924, was the expense of 
the transportation of his goods from St. Louis to Chelsea, N. Y., 
and that the expense was actually incurred in making this change 
of station. 

The expense of transporting his goods from Newark to Chelsea 
was not incident to any change of headquarters and is therefore 
not chargeable to the United States. You are accordingly advised 
that no allowance is authorized for any expense incurred in con- 
nection with such shipment. 









ENLISTMENT ALLOWANCE—COAST GUARD ENLISTED MEN. 





An enlisted man of the Coast Guard, who has been issued an “ ordinary 
discharge” with a recommendation for reenlistment, is considered to have 
been “honorably discharged” and is entitled to the enlistment allowance 
provided in section 10 of the act of June 10, 1922, 42 Stat. 630, upon his 
reenlistment within three months of the date of discharge. 















Comptroller General McCarl to W. H. Webb, Pay and Allotment Officer, 
United States Coast Guard, May 7, 1924: 


I have your letter of April 15, 1924, requesting decision whether 
you are authorized to pay a voucher duly certified and approved 
in favor of W. O. Reid, M. Att. le, U. S. Coast Guard for $25 enlist- 
ment allowance. 

You state that Reid enlisted August 7, 1922, for one year; dis- 
charged August 6, 1923, and reenlisted for one year, August 27, 192:. 
It appears that Reid was given an ordinary discharge with recom- 
mendation for reenlistment upon his discharge August 6, 1923. 
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Section 10 of the act of June 10, 1922, 42 Stat. 630, provides 
in part: 

Existing laws authorizing a reenlistment gratuity to enlisted men of the 
Navy and Coast Guard are hereby repealed, and an enlistment allowance equal 
to $50 multiplied by the number of years served in the enlistment period 
from which he has last been discharged, but not to exceed $200, shall be 
paid to every honorably discharged enlisted man of the first three grades 
who reenlists within a period of three months from the date of his discharge; 
und an enlistment allowance of $25 multiplied by the number of years served 
in the enlistment period from which he has last been discharged, but not 
to exceed $100, shall be paid to every honorably discharged enlisted man 
of the other grades who reenlists within a period of three months from the 
date of his discharge. 

The receipt by Reid of an “ ordinary discharge ” with the recom- 
mendation for reenlistment, brings him within the statute as “ hon- 
orably discharged” within the meaning of section 10, the term 
“honorably discharged ” having a broader meaning than “ honorable 
discharge,” the former term contemplating a discharge under hon- 
orable conditions. In Reid’s case, the recommendation that he be 
accepted for reenlistment is an indication that his service was ac- 
ceptable and that the Government was willing to accept him back 
into the service. The issuance of the “ ordinary discharge ” rather 


than an “ honorable discharge” is explained by the fact that under 
the system of efficiency ratings Reid did not at date of discharge 
have a marking sufliciently high to entitle him to an “ honorable 


discharge.” 
The voucher is returned herewith, payment of which is author- 
ized. 


MILEAGE—NAVAL OFFICER ON UNITED STATES TRANSPORT. 


A naval officer who was detached from duty on board the U. S. S. Selfridge 
and ordered to the U. S. S. Chaumont at San Diego, Calif., for duty 
and who remained thereon and performed watch duty while that vessel 
proceeded to Hampton Roads, Va., where he was detached, was in a duty 
status during the said period and is not entitled to mileage. 


Decision by Comptroller General McCarl, May 7, 1924: 

Lieut. (J. G.) Martin Nyburg, United States Navy, applied 
March 3, 1924, for review of settlement No. 199754-N, dated Febru- 
ary 12, 1924, disallowing his claim for mileage from San Diego, 
Calif., to Hampton Roads, Va., under orders dated May 4, 1923, as 
follows: 


1. You will regard yourself detached from duty on board the U. S. S. 
Selfridge, and from such other duty as may have been assigned you at such 
time as will enable you to proceed to San Diego, Cal., and on 8 June, 1923, 
report to the commandant, eleventh naval district, and commanding officer of 
the U. S. S. Chaumont for duty on board that vessel. 

2. Upon arrival of the U. S. S. Chaumont at Hampton Roads, Va., you will 
regard yourself detached from duty on board that vessel; will proceed to 
Washington, D. C., and report to the commandant, navy yard, for duty. 





840 DECISIONS OF THE COMPTROLLER GENERAL. 


The fifth indorsement on claimant’s orders dated June 27, 1924, 
and signed by the commanding officer of the U. S. S. Chaumont 
states that claimant “reported on board for duty” at San Diego, 
Calif., June 7, and was detached therefrom on June 27, 1923. 
Claimant states that his name was not listed as a member of the 
complement of the U. S. S. Chaumont and that he performed no 
duty thereon except as deck watch. What purports to be a copy of 
claimant’s fitness report while on the U. S. S. Chaumont for the 
period in question shows that his duty was that of watch officer and 
that he actually performed such duty while thereon. 

Whether an officer is in a duty or travel status depends upon the 
facts. In this case the officer’s formal orders show that he was 
attached to the Chaumont for duty and the facts show that he per- 
formed duty while thereon. The character of the duty performed is 
not material so long as it was duty pursuant to his orders; nor is 
the fact whether he was considered a part of the complement of the 
vessel material other than as evidence of the object or purpose of 
his presence on the vessel. The complement of a vessel is a matter 
of regulation and not of law, and an officer may be attached to a 
vessel and in a duty status without being a part of its complement. 
3 Comp. Gen. 91; United States v. Strong, 125 U. S. 656. 

Claimant having been ordered to the U. S. S. Chaumont for duty 
and under proper orders having actually performed duty was in 
a duty status while thereon, and therefore is not entitled to mileage 
as claimed. 

Upon review the disallowance is sustained. 


CONTRACTS—COMMERCIAL USAGE. 


A definite and unambiguous contract for the purchase of enamel at a 
specified price per pound requires payment for the net weight of the 
enamel, excluding the weight of any steel drum containers, and evidence 
of any commercial usage requiring payment for the containers at the 
same rate per pound is not admissible to vary or contradict the terms of the 
contract. 


Decision by Comptroller General McCarl, May 7, 1924: 

The Barber Asphalt Co. requested February 5, 1924, review of 
settlement M-12312-N, dated January 15, 1924, disallowing its 
claim for $120.28 for difference between gross and net weight of 
bituminous enamel furnished under contract 57672, dated May 2, 
1923. Claimant agreed to deliver to the United States 1,000 gallons 
bituminous primer in 50-gallon steel drums at $0.852 per gallon, and 
65,000 pounds of bituminous enamel in barrels at $0.031 per pound, 
all transportation charges to be paid by the claimant and the drums 
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in which shipment was made were to remain the property of the 
United States. 

Claimant contends that it is a well-known commercial usage that 
containers in which material is supplied are a part of the weight of 
the materials purchased and the shipper is entitled to payment at 
the specified rate of material furnished, the exception to this practice 
being where the containers used are charged at a stipulated price 
and that price credited on return of the containers. According to 
this contention it should be paid for 3,880 pounds, the net weight 
of the containers at $0.031 per pound, or a total of $120.28. 

The effect of usage upon contracts has been decided many times. 
It may be resorted to in order to make certain that which is uncer- 
tain, clear up that which is doubtful, or to explain ambiguities, but 
not to vary or contradict the terms of a contract. In no case can it 
be resorted to where it is inconsistent with or repugnant to the con- 
tract. Otherwise it would not explain, but would contradict and 
change the contract the parties have made, substituting for it another 
and a different one which they did not make. See M/oore v. United 
States, 196 U. S. 166. 

The contract is free from ambiguities and fixed a stipulated price 
per pound for the enamel without any reference or provision what- 
ever that the weight of the containers should be included in com- 
puting the cost. 

Upon review no differences are found and the settlement is 
sustained. 


SEA-DUTY PAY—AVIATION-DUTY PAY—RENTAL ALLOWANCE— 
NAVAL AVIATION SQUADRON CHANGING STATION ON NAVAL 
VESSEL. 


The assignment of a naval aviation squadron to a naval vessel for transporta- 
tion on change of station and not for duty does not constitute sea duty 
and does not entitle the warrant officers to sea-duty pay, nor is rental al- 
lowance payable to any of the officers as being on sea duty. 

Where a naval aviation squadron is moved from one place to another, aviation- 
duty pay is payable for the interim of travel involved in the change of 
station, if the individual member was regularly detailed to duty involving 
flying and has otherwise met the conditions of Executive order of July 1, 
1922, by performing the required number of flights or by being in the air 
in the performance of such flights the required number of hours. 


Comptroller General McCarl to Lieut. G. A. Wilcox, United States Navy, May 

7, 1924: 

I have your letter of January 14, 1924, requesting decision whether 
or not flight pay for officers, rental allowance for officers, sea pay for 
warrant officers, and flight pay for enlisted men are payable in the 
accounts of the Navy personnel attached to and serving with VT 
Squadron 20 during the period of passage on the U.S. S. Vega from 
San Diego, Calif., to Cavite, P. 1. 
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The question involves the pay and allowances of the officers and 
men of the VT Squadron 20, the organization as a whole being trans 
ferred from duty at San Diego, Calif., to duty with the Asiatic Fleet 
and the U. S. S. Vega being employed for transportation. 

The orders to each one of the officers of the squadron are practically 
identical in wording, the second paragraph of which reads: 

When directed by the commanding officer of the VT Squadron Twenty, you 
will report to the commandant eleventh naval district and commanding officer 
of the U. S. S. Vega and take passage on board the U. 8S. S. Vega, sailing 
from San Diego, Calif., to Cavite, P. 1. 

The wording of these orders, as well as the evident intent, shows 
that the assignment to the U. S. S. Vega was solely for transporta 
tion to Cavite and not for duty to be performed thereon of a char- 
acter to constitute it sea duty. Sea pay is accordingly not payable 
to the warrant officers, and, the duty of the officers of VT Squadron 
20 on the U. S. S. Vega not being sea duty, rental allowance is not 
payable to any of the officers. Neither is rental allowance payable 
while in a travel status, as the journey involved over 72 hours. 

In the matter of flight pay, the orders to all the officers read prac- 
tically the same: 

3. Upon arrival at Cavite, P. L, you will report to the commandant six- 
teenth naval district and by letter to the commander in chief Asiatic Fleet 
for duty involving flying. 

4. These orders constitute your assignment to duty in a part of the aero- 


nautic organization of the Navy, and your existing detail to duty involving 
flying continues in effect. 


Section 20 of the act of June 10, 1922, 42 Stat. 632, provides in 


was dms 


part: 


That all officers, warrant officers, and enlisted men of all branches of the 
Army, Navy, Marine Corps, and Coast Guard, when detailed to duty involving 
fiving, shall receive the same increase of their pay and the same allowance for 
traveling expenses as are now authorized for the performance of like duties 
in the Army. * * * Regulations in execution of the provisions of this 
section shall be made by the President and shall be uniform for all the services 
concerned. 


In your letter of January 14, 1924, you state: 


The commanding oflicer VT Squadron 20 informs me that the squadron is 
a mobile organization of the Navy; that during passage via the Vega the per- 
sonnel will be under its usual daily instructions and will carry on with all 
drills and lectures possible. 

In general, I conclude that where an aviation organization is as a 
whole moved from one point to another the moving of the organi- 
zation does not affect the payment of flight pay. The right of an 
individual member to the flight pay depends upon whether he was de- 
tailed to duty involving flying and has met the conditions of the 
Executive order of July 1, 1922, by performing the required number 
of flights of a character inherent in duty requiring frequent and 
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regular participation therein or by being in the air in the perform- 
ance of such flight the required number of hours. 2 Comp. Gen. 237. 

As no flight certificates are furnished for the months of January 
or February, 1924, your question as to the right of the personnel 
of VT Squadron 20 for the period while on the U. 8S. S. Vega can 
only be answered in general terms. 


POST OFFICE DEPARTMENT—PHYSICAL EXAMINATION OF AIR 
MAIL PILOTS. 


The cost of examinations of air mail pilots of the Post Office Department, 
to determine their continued physical fitness for flying duty as dis- 
tinguished from the requirement to demonstrate qualifications for the 
performance of the duties of an air mail pilot, is a necessary incidental 
expense in connection with the operation and maintenance of the air- 
plane mail service, as appropriated for in the act of February 14, 1923, 
42 Stat. 1252. 


Comptroller General McCarl to the Postmaster General, May 9, 1924: 
I have your letter of April 3, 1924, as follows: 


The act making appropriations for the Post Office Department for the fiscal 
year ending June 30, 1924, and for other purposes, approved February 14, 
1923 (42 Stat. 1252) contains the following provision: 

“Airplane service between New York and San Francisco, 1024—For the 
operation and maintenance of the airplane mail service between New York, 
N. Y., and San Francisco, Calif., via Chicago, Ill, and Omaha, Nebr., in- 


cluding necessary incidental expenses and employment of necessary personnel, 
$1,500,000.” 
$1,500,000. 


This department deems it necessary, in order to promote the efficiency and 
safety of transportation of the mails by airplanes, that the pilots carrying the 


mails be examined from time to time to determine their continued physical 
fitness for flying duty. 


Your decision is requested as to whether the above-mentioned appropria- 
tion is available for the payment of competent physicians at the headquarters 
of the several air mail pilots of this service for professional services in 
making the necessary physical examinations as ordered. 

It is understood from the submission that the requirement as to 
examinations is in the nature of a regulatory measure, primarily in 
the interests of the United States, and for the protection of Gov- 
ernment property, ete., as distinguished from a requirement of the 
employee that he demonstrate his qualifications for the performance 
of his duties under his employment. 18 Comp. Dec. 526. 

If the facts are as thus understood, it may be said that the cost 
of such examinations are “necessary incidental expenses” in con- 
nection with the “operation and maintenance of the airplane 
* * * service” for which the appropriation was made and said 
appropriation is available therefor in cases in which the necessary 
examinations can not be made without charge by the personnel of 
other services of the Government. 

The question submitted is answered accordingly. 

8779°—24——_55 
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POSTAL SERVICE—APPOINTMENTS AND PROMOTIONS—EFFECTIVE 
DATES. 


As the power to appoint assistant postmasters, supervisory oflicials, and clerks 
at first and second class post offices is vested in the First Assistant Post- 
master General, selections by postmasters of persons for appointment or 
promotion to those positions are recommendations or nominations only, and 
the payment of compensation pursuant to such appointments or promotions. 
with the exception of those clerks in the automatic grades, is authorized 
only from the date of the action of the First Assistant Postmaster 
General. This decision is effective from and after its date, but credit for 

past payments is authorized if otherwise correct. 


Decision by Comptroller General McCarl, May 12, 1924: 


There is before this office for consideration and decision the three 
following questions: 


1. Can the appointment or promotion to the position of assistant postmaster 
at post offices of the first and second class be made effective prior to the date 
of approval by the First Assistant Postmaster General? 

2. Can an appointment or promotion to any supervisory position other than 
assistant postmaster at post oflices of the first and second class be made effective 
prior to the date of approval by the First Assistant Postmaster General? 

3. Can an appointment or promotion of a substitute clerk to the position of 
clerk, class 1, at $1,400 of the automatic grades at post offices of the first and 
second class be made effective prior to the date of approval by the First As- 
sistant Postmaster General? 


The questions have arisen by reason of certifications to this office of 
appointments and promotions retroactively effective and the issuance 
of the following instruction to postmasters: 


Post OrricE PERSONNEL—APPOINTMENTS AND PROMOTIONS, 


First ASSISTANT POSTMASTER GENERAL, 
Washington, April 1, 1924. 

In response to an inquiry submitted by the department, the Comptroller Gen- 
eral of the United States has ruled that retroactive promotions, other than 
those in the automatic grades of clerk and carrier, may not lawfully be made. 
This ruling applies to promotions to grade 1 and all promotions above the 
automatic grades incident to filling vacancies and to discretionary promotions 
permissible under the law. Promotions within the automatic grades, 1 to 5, 
are not affected by this ruling. 

The effect of this and other rulings by the comptroller is that an appointment 
or promotion, other than in the automatic grades, can not be made effective as 
of a date antedating the date of approval of such appointment or promotion by 
the department. 

In view of this ruling postmasters are enjoined and directed to see to it that 
all recommendations for appointments or promotions above the automatic grades 
are presented to the department in time to be approved as of the date indicated 
to become effective; otherwise, whatever the cause of delay may be, the ay- 
pointment or promotion can not be made effective before the date of approval 
by the department. Postmasters will be held responsible for any payments of 
salaries made in contravention of these directions. 

Where it is impossible to submit « recommendation to and have it approved 
by the department on or before the date indicated as effective, or where it is 
desirable to defer a definite recommendation, it will be necessary for post- 
masters to assign employees to the positions to be filled without change in 
status or pay of the employee so assigned. 

sy direction of the Postmaster General. 
JOHN H. BArTLert, 


First Assistant Postmaster General 
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Post Orrice PERSONNEL, 
APPOINTMENTS AND PROMOTIONS. 


First ASSISTANT POSTMASTER GENERAL, 
Washington, April 15, 192}. 

The instructions contained in the notice of April 1, 1924, published in the 
Postal Bulletin of April 2, 1924, relative to making promotions retroactive, do 
not apply to the filling of vacancies in supervisory positions and in the pro- 
motion of substitutes to first-grade positions, nor to reinstatements which 
have been authorized, provided the person recommended is installed in the 
position to which appointed, promoted, or reinstated on the date on which it 
is proposed that the appointment, promotion, or reinstatement shall be effec- 
tive, and such action is ultimately ratified by the department. 

With respect te promotions to special clerkships, the ruling of the Comp- 
troller General of the United States expressly holds that such promotions shall 
not be effective of a date antecedent to the date of approval by the depart- 
ment. 

By direction of the Postmaster General. 

JOHN H. BARTLETT, 
First Assistant Postmaster General. 


The decision of the Comptroller General referred to is that of 
February 13, 1924, 3 Comp. Gen. 517, holding as follows (quoting 
from the syllabus) : 

Promotion of postal clerks to the two grades of special clerks provided for 
by the act of June 5, 1920, 41 Stat. 1049, is not a vested right, as is the case 
of promotions in the five regular grades, but is entirely dependent upon selec- 
tion. Such promotions may not, therefore, be made retroactively effective. 

That decision dealt with a situation where the postmaster at 
Chicago, Ill, attempted to make promotions of clerks in the special 
grades retroactively effective; that is, as of a date prior to his selection 
of the individuals for the positions. The decision did not discuss 
nor decide any question involving whether the action of the post- 
master was a nomination only or the actual appointment, nor the 
effect of the approval of the Post Office Department thereon. It 
merely held that promotions to the special grades of clerks could 
not be made retroactively effective, whether the promotion dated 
from the selection by the postmaster or the approval of the Post 
Office Department. 

Decision of February 28, 1924, 3 Comp. Gen. 559, held as follows 
(quoting from the syllabus) : 

Where the law provides for appointment by one officer with the approval of 
another officer, the approval of the promotion of an employee when given will 
relate back to the date of action by the appointing officer and make the pro- 
motion effective from said date if the other conditions necessary to make the 
promotion effective had been fulfilled on said date. 

Promotions in the Bureau of Internal Revenue to positions to which ap- 
pointments were not authorized to be made by the Commissioner of Internal 
Revenue, either with or without the approval of the Secretary of the Treasury, 
ure not effective until action by the Secretary of the Treasury upon such 
promotions. 

Promotions involving a change in duties are effective only from date of 
acceptance and entrance upon duty after notice. 


In case of promotions involving no change in duties, the acceptance may be 
assumed and the promotion regarded as effective from the date the officer 
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having authority to make the promotion actually selects and designates the 
employee for such promotion unless the promotion is made effective from some 
subsequent date. In no case can such promotion be made to take effect retro- 
actively. 

The act of June 5, 1920, 41 Stat. 1045, as amended by the act of 
July 21, 1921, 42 Stat. 144, either fixes the salary or authorizes the 
Postmaster General to fix the salary on specified bases for assistant 
postmasters, supervisory officials, and clerks. However, neither 
these statutes nor any other statute expressly stipulates the appoint- 
ing power for those classes of personnel in the Postal Service. The 
head of a Government department is the appointing power for 
officers and employees in his department, and that power may not 
be delegated to a subordinate in the absence of a statutory provision 
that may be so construed as to authorize such delegation of power. 

Section 396, Revised Statutes, fixes the duties of the Postmaster 
General, including: 


Ninth. To superintend generally the business of the department, and ex- 
ecute all laws relative to the postal service. 


Section 161, Revised Statutes, provides as follows: 


The head of each Department is authorized to prescribe regulations, not 
inconsistent with law, for the government of his Department, the conduct of its 
officers and clerks, the distribution and performance of its business, and the 
custody, use, and preservation of the records, papers, and property appertaining 
to it. 

Under this last-quoted statute the Postal Laws and Regulations 
have been promulgated and they have been considered as having 
the force and effect of law. United States v. Warfield, 170 U. S. 43. 

By Order No. 8932, dated April 5, 1923, section 11 of the Postal 
Laws and Regulations was amended, and as amended the First 
Assistant Postmaster General is charged, among other duties, with 
the general management of the post offices and authorization of 
allowances for clerk hire, and under the First Assistant Postmaster 
General the Division of Post Office Service is charged, among 
other duties, with the organization of first and second class post, 
offices and the appointment, disciplining, and fixing of salaries of 
assistant postmasters, supervisory officials, clerks, special clerks, 
etc., and authorizing allowances for clerk hire. 

Section 294 of the Postal Laws and Regulations as amended May 
20, 1922, provides: 

Sec. 294. At post offices where the appointment of an assistant postmaster 
has not been specifically authorized by the department the postmaster shall 
designate one of the clerks to perform the duties of the postmaster during his 
absence. 

2. At post offices of the first and seconf classes the position of assistant post- 
master is ‘in the competitive classified service, and when appointments thereto 


ure authorized they shall be made in accordance with the civil-service rules 
and be reported (on the proper form in triplicate) to the First Assistant Post- 
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master General for approval. At such offices, where there is no authorized 
assistant, the postmaster may designate the person in charge of the division 
of finance or the person in charge of the division of mails to perform the 
duties of the postmaster during his absence. 


Section 301 of the Postal Laws and Regulations provides: 


Sec. 301. The number, grades, and salaries of clerks and other employees 
at post offices of the first and second classes, where allowance for clerk hire is 
made, will be fixed by the First Assistant Postmaster General. All allowances 
for clerks will continue from year to year unless otherwise ordered. 

* * * * + * * 


4. Postmasters shall make no appointments to fill vacancies, or original 
appointments of clerks or other employees who are paid from the clerk-hire 
allowances made by the Post Office Department, without first submitting a 
nomination to the First Assistant Postmaster General, Division of Salaries 
and Allowances, and receiving his approval thereof. 

5. All appointments of clerks and changes in grade or compensation shall 
be reported to the Auditor for the Post Office Department by the First Assist- 
ant Postmaster General; and no payment on account of salaries of clerks 
shall be allowed, except where such payments are made to persons employed 
by authority of the First Assistant Postmaster General. 


Section 305 prohibits postmasters from suspending clerks with- 
out authority from the First Assistant Postmaster General, except 
for a criminal act or any act of such a serious nature as to render 
an immediate suspension from duty imperative. Power of removal 
and reduction is not placed in the postmasters but in the First 
Assistant Postmaster General. 

All of these quoted and cited provisions definitely place the 


power to appoint assistant postmasters, supervisory officials, and 
clerks at first and second class post offices in the First Assistant 
Postmaster General and not in the various postmasters. The selec- 
tions by the postmasters of eligible candidates for appointment or 
promotion constitute recommendations or nominations only, and 
the appointments or promotions are not consummated or actually 
made until action by the First Assistant Postmaster General ap- 
proving the selections made by the postmasters. 

An appointment or promotion is effective only from the date 
fixed by the appointing power and not from the date of the selection . 
or recommendation by a subordinate official not authorized to make 
the appointment or promotion. In applying the rules laid down in 
the cited decision of this office of February 28, 1924, the date of 
the approval of the appointments and promotions by the First 
Assistant Postmaster General will be considered as the controlling 
date. 

All three questions presented are answered in the negative. 

This decision will be effective from and after its date. Any 
payments made heretofore on the basis of the appointment or pro- 
motion being effective from date of nomination by the postmaster 
are authorized for credit if otherwise correct. 
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PERSONAL FURNISHINGS—GLOVES FOR LABORATORY USE. 





















Gloves with metal reenforcements, essential in the handling of building ma- 

terial when testing its fire resistance, are not classed as personal furnish- 
ings and their purchase by the Bureau of Standards is authorized where it 
is shown that they are necessary to the accomplishment of the object for 
which the appropriation involved was made, and that they are not re- 
quired by the employees in connection with their regular duties, and are 
kept in stock as laboratory equipment for issue for temporary use to any 
employee who may be assigned to the work. 


Decision by Comptroller General McCarl, May 13, 1924: 





The MacLeod Co. has requested review of settlement No. 027836, 
this office, dated April 3, 1924, disallowing $18 purchase price of 12 
pairs of gloves with metal reenforcements purchased by the Bureau 
of Standards on Order No. 24-5154—400207, dated January 22, 1924. 

The claim was disallowed for the reason that it appeared the gloves 
were ordered for the personal use of the employees of the Bureau 
of Standards. 


The amount of the voucher is proposed to be charged against the 
appropriation “Fire Resisting Properties, Bureau of Standards, 
1924.” 

An administrative report has been made as follows: 


These gloves are used in handling brick, tile, etc., sent to the bureau for 
test purposes. The men are not regularly engaged in handling this material. 
The gloves ordered are special and not for use by one individual, but for the 
general use of person or persons temporarily engaged on this work, after 
which they are called in and kept in stock until further need arises. Gloves 
of this character and for this purpose are necessary in the test work and are 
considered as a part of the laboratory equipment. 








The act of January 5, 1923, 42 Stat. 1117, provides as follows: 























For investigation of fire-resisting properties of building materials and con- 
ditions under which they may be most efficiently used, and for the standardiza- 
tion of types of appliances for fire prevention, including personal services in 
the District of Columbia and in the field, $25,000. 


The decision of January 19, 1924, 3 Comp. Gen. 433, established 
the following general rule controlling purchases of personal fur- 
-nishings: 


In the absence of specific statutory authority for the purchase of personal 
equipment, particularly wearing apparel or parts thereof, the first question for 
consideration in connection with a proposed purchase of such equipment is 
whether the object for which the appropriation involved was made can be 
accomplished as expeditiously and satisfactorily from the Government’s stand- 
point without such equipment. If it be determined that use of the equipment 
is necessary in the accomplishment of the purposes of the appropriation, the 
next question to be considered is whether the equipment is such as the em- 
ployee reasonably could be required to furnish as part of the personal equip- 
ment necessary to enable him to perform the regular duties of the position to 
which he was appointed or for which his services were engaged. Unless the 
answer to both of these questions is in the negative, public funds can not 
be used for the purchase. In determining the first of these questions there 
is for consideration whether the Government or the employee receives the 
principal benefit resulting from use of the equipment and whether an em- 
ployee reasonably could be required to perform the service without the equip- 
ment. In connection with the second question the points. ordinarily involved 







DECISIONS OF THE COMPTROLLER GENERAL, 849 


are whether the equipment is to be used by the employee in connection with 
his regular duties or only in emergencies or at infrequent intervals, and 
whether such equipment is assigned to an employee for individual use or is 
intended for and actually to be used by different employees. 


See also decisions of March 18, April 19, and April 21, 1924. 

In this case the first question may be answered by stating that the 
object of the appropriation apparently could not be accomplished as 
expeditiously and satisfactorily from the Government’s standpoint 
without use of the gloves. The next question may be answered by 
stating that the administrative report shows the gloves are not used 
by the employees in connection with their regular duties, but only 
at intervals when the building material is received for testing, and 
that the gloves are not assigned to individual employees for their 
use but kept in stock as laboratory equipment and used by any em- 
ployee who may be temporarily assigned to the work requiring their 
use. ; 

Upon review a difference of $18 is certified due claimant. 


INCREASE OF COMPENSATION—PER DIEM EMPLOYEES WORKING 
SUNDAY AND FURLOUGHED ONE DAY A WEEK. 


A per diem employee who works Sundays and is furloughed without pay one 
day each week is entitled to increase of compensation at the rate of 76% 
cents per day for each day he is in a pay status, even though he may be 
paid overtime for the Sunday work. 


Comptroller General McCarl to J. E. Husted, Disbursing Clerk, Bureau of 

Engraving and Printing, May 13, 1924: 

I have your letter of April 18, 1924, requesting decision whether 
payment by you is authorized on a voucher in favor of Crawford 
Bennie, assistant engineer, for increase of compensation for Sundays 
on which he worked during the period from July 1, 1923, to Febru- 
ary 29, 1924. 

The employee is one of those affected by the decision of Febru- 
ary 25, 1924, 30 MS. Comp. Gen. 686, in which it was held that 
per diem employees who work Sundays but were furloughed without 
pay one day each week are entitled to increase of compensation at 
the rate of 76% cents per day for each day that they are in a pay 
status. 

You state that decision in the present case is requested because the 
vouchers cover a period prior to the date of the decision cited, and 
also because you were not certain that it was understood that the em- 
ployees involved in the decision are paid time and a half for Sunday 
work. 

The decision of February 25, 1924, stated the general rule and is 
not limited to services performed since its date. The fact that over- 
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time is paid for the Sunday work does not affect the employees’ right 
to increase of compensation. See 25 Comp. Dec. 417. You are ad- 
vised that payment of the voucher is authorized if it is correct in all 
other respects and if the payee is not paid for more than six days in 
any weekly period. 


ARMY PAY—REFUND OF CLASS B ALLOTMENT. CHECKS, FORGED 
INDORSEMENT—RECLAMATION. 


A soldier is not entitled to a refund of amounts deducted from his pay on 
account of a class B allotment made by him where it is shown that his 
allottee is living but had not received the amounts sent to her for the 
reason that the checks were received and. fraudulently negotiated by 
another person not entitled thereto. 

Upon receipt of proof of forgery of the indorsement of class B allotment 
checks the General Accounting Office will request the Treasurer of the 
United States to make reclamation through the last indorser, but where 
the wrongful payment was made possible by the incomplete address of the 
allottee, as furnished by the soldier, payment of the claim of the allottee 
is contingent upon recovery of the amounts paid to the wrong person. 


Decision by Comptroller General McCarl, May 13, 1924: 

Peter G. Jiannopoulos requested April 10, 1924, review of settle- 
ment No. W-886970, dated March 12, 1923, disallowing his claim for 
$180, the amount deducted from his pay during the period from July 
1, 1918, to June 30, 1919, on account of class B allotment. 

It appears that claimant enlisted in the Army June 26, 1918. 
While serving therein at Camp Jackson, S. C., he made an allot- 
ment of $15 per month in favor of his mother, Helen Jiannopoulos, 
giving her address as Kaminitsa, Greece, and requested an allow- 
ance for her. 

The original vouchers on file in this office show that there was 
deducted from claimant’s pay on account of his allotment, $15 each 
month during the period from July 1, 1918, to June 30, 1919, mak- 
ing a total of $180. 

The Bureau of War Risk Insurance, now the Veterans’ Bureau, 
awarded claimant’s mother an allowance of $10 per month, effective 
July 1, 1918, in addition to the allotment of $15 per month made by 
him and deducted from his pay. Checks were drawn to the order 
of Helen Jiannopoulos, her address placed thereon as Kaminitsa, 
Greece, and were sent to her through the Department of State, as 
follows: 

Month 


1918 Amount. Check No. 

baits colleen $25. 00 wronaor 
NE is, 550th ain eirnee senile beeen nett chatting 25. 00 } 1525685 
September_- i a as hal tl ly ia cail onmecee 2 5. 00 8770597 
October__...--- ‘ 25. 00 9145597 
November_____---~-- bo~ . intlighcien te saci 25. (M) 9905074 
December 25.00 15123674 
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Month 
191 9 Amount. Check No. 


13640089 

19247224 

23141893 

23853371 

. 14804066 

sack allowance : 20376775 

As the result of representations made by claimant that his al- 
lottee did not receive the above-described checks. totaling $310, the 
Veterans’ Bureau requested the Department of State to make an in- 
vestigation relative to the disposition of such checks, mailed through 
that department. On April 26, 1922, the chargé d’affaires, ad in- 
terim, Athens, reported that an investigation conducted by the 
legation at that place had established the fact that all of the above- 
described checks, with the exception of check No, 19247224 in pay- 
ment of allotment of $15 for March, 1919, and check No. 14804066 
in payment of the allotment of $15 for June, 1919, were received 
and cashed by one Eleni Jiannopoulos, of Kaminitsa, Tripolis, 
Arcadia, Greece; that such checks went astray because of the in- 
sufficient address to which they were forwarded, there being two 
places in Greece by the name of Kaminitsa, one in the district of 
Patras, where lived claimant’s allottée, and the other in the district 
of Arcadia, where lived the person who erroneously received and 
negotiated the checks. It further appears that the matter was taken 
into the Court of First Instance of the city of Tripolis, Greece, 
and that judgment was entered in favor of Eleni Jiannopoulos, 
on the proof furnished that she had a brother in the American Army 
named Constantine D. Tourlas. The Veterans’ Bureau records, how- 
ever, fails to show that a soldier by that name made an allotment, 
and there appears to be no amount due her. 

It appears that claimant’s allottee is living, and that she is as- 
serting her claim for the amount alleged not to have been received 
by her, and the fact that she did not receive the money represented 
by the checks intended for her is no authority for refundment to 
him of the amounts regularly deducted from his pay on account 
of such allotment. 

If it is contended by claimant’s allottee that certain checks shown 
to have been sent to her were fraudulently negotiated on forged in- 
dorsements and that a person other than the p:.yee indicated thereon 
received the money represented by them, it is a matter for her to 
submit to this office proof respecting the same. Upon receipt of 
such proof the Treasurer of the United States will be requested to 
make reclamation through the last indorser on account of such 
forged indorsements of the payee’s name, and when refund shall 
have been obtained settlement will issue in favor of Helen Jianno- 
poulos for the amount thus reclaimed. As the improper payments 
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were made possible by the incomplete address furnished by the 
soldier, payment of a claim by the allottce is contingent upon recov- 
ery of the amount improperly paid. 

Upon review the settlement is sustained. 


DISPOSITION OF WAGES DUE DISABLED AMERICAN SEAMEN. 


Where the wages due a disabled American seaman are collected by a consul 
under the provisions of section 4581, Revised Statutes, as amended, and 
they can not be paid over to the seaman due to his being confined in an 
asylum, the amount thereof should be forwarded by the consul to the 
State Department for deposit in the Treasury of the United States to 
the credit of the Seaman as a trust fund, under the provisions of the act 
of February 27, 1896, 29 Stat. 32. 


Decision by Comptroller General McCarl, May 13, 1924: 

There is before this office for consideration the proper disposition 
of the sum of $367.11 received by Stuart K. Lupton, United States 
consul, class 4, Bombay, India, in June, 1918, from the master of 
the Amazonia as wages due Seaman George De Silva, who was dis- 
charged by the consul in the port of Bambay on account of disa- 
bility. The amount was collected by Consul Lupton in compliance 
with section 4581, Revised Statutes, as amended by acts of June 26, 
1884, 23 Stat. 55; April 4, 1888, 25 Stat. 80; December 21, 1898, 30 
Stat. 759; and March 4, 1915, 38 Stat. 1185; which said section as 
amended reads: 


If any consular officer, when discharging any seaman, shall neglect to require 
the payment of and collect the arrears of wages and extra wages required to 
be paid in the case of the discharge of any seaman, he shall be accountable 
to the United States for the full amount thereof. The master shall provide 
any seaman so discharged with employment on a vessel agreed to by the 
seaman, or it shall provide him with one month’s extra wages, if it shall 
be shown to the satisfaction of the consul that such seaman was not dis- 
charged for neglect of duty, incompetency, or injury imcurred on the 
vessel. If the seaman is discharged by voluntary consent before the con- 
sul, he shall be entitled to his wages up to the time of his discharge, but not 
for any further period. If the seaman is discharged on account of injury or 
illness, incapacitating him for service, the expenses of his maintenance and 
return to the United States shall be paid from the fund for the maintenance 
and transportation of destitute American seamen. 

Provided, That at the discretion of the Secretary of Commerce, and under 
such regulations as he may prescribe, if any seaman incapacitated from 
service by injury or illness is on board of vessel so situated that a prompt 
discharge requiring the personal appearance of the master of the vessel 
before an American consul or consular agent is impracticable, such seaman 
may be sent to a consul or consular agent, who shall care for him and 
defray the cost of his maintenance and transportation, as provided in this 
paragraph. 


As the discharged seaman’s condition was such as to require that 
he be confined in an asylum for the insane, Consul Lupton deposited 
the sum received with the International Banking Corporation and 
reported the collection to the Auditor for the State and Other De- 
partments. As he failed to charge himself with the amount in his 
accounts, and since it came into his possession in his official capacity, 
the charge was made against him in the audit of his accounts and 
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was continued until he was succeeded by T. M. Wilson, consul, 
class 6, when the deposit in the International Banking Corporation 
was transferred to Consul Wilson and his receipt taken therefor. 
Consul Wilson, however, did not take the sum up in his accounts, 
and it is now carried as a charge against him. It appears that 
Seaman De Silva is still confined in the insane asylum and that 
the amount still remains on deposit with the International Banking 
Corporation. 

When wages due a seaman are collected by a consul in compliance 
with section 4581 of the Revised Statutes as amended, supra, under 
such circumstances that the amount thereof can not properly be 
paid to the seaman entitled thereto and a valid acquittance received 
therefor, the amount should be taken up by the consul in his ac- 
counts under “ Wages of Seaman,” or if such payment can not be 
effected by the close of the following quarter, the amount should 
be remitted to the Secretary of State for deposit under the provi- 
sions of the act of February 27, 1896, 29 Stat., 32, as follows: 


Hereafter all moneys received by the Secretary of State from foreign gov- 
ernments and other sources, in trust for citizens of the United States or 
others, shall be deposited and covered into the Treasury. 

The Secretary of State shall determine the amounts due claimants, respec- 
tively, from each of such trust funds, and certify the same to the Secretary 
of the Treasury, who shall, upon the presentation of the certificates of the 
Secretary of State, pay the amounts so found to be due. 

Each of the trust funds covered into the Treasury as aforesaid is hereby 
appropriated for the payment to the ascertained beneficiaries thereof of the 
certificates herein provided for. 

In the instant case in order to remove the suspension in Consul 
Wilson’s accounts he should withdraw the entire amount, including 
interest earned thereon, from the bank with which it is deposited, 
purchase a draft therewith payable to the order of the Secretary 
of State, and transmit it to the State Department for deposit in 
the Treasury of the United States to the credit of George De Silva 
as a trust fund under the provisions of the statute quoted above. 
Upon the receipt of evidence that the amount has been received by 
the State Department and deposited as above indicated, proper 


adjustment will be made in Consul Wilson’s accounts. 


PASSPORT FEES—REFUNDMENT OF. 


The refusal of the appropriate officer within the United States of any foreisn 
country to visé a passport issued by the Department of State to an Amer- 
ican citizen does not, under section 4 of the act of June 4, 1920, 41 Stat. 
751, authorize the refundment of the passport fee unless the unused pass- 
port is returned within six months from the date of its issue. 


Comptroller General McCarl to the Secretary of State, May 14, 1924: 
There has been received your letter of April 29, 1924, as follows: 


On July 11, 1922, passport No. 203462 was issued to Mr. Fred Daniels to 
enable him to proceed to the British Isles for the purpose of visiting his 
mother. On July 13, 1922, Mr. Daniels presented this passport to the British 
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Passport Control Office in New York City for the purpose of obtaining a 
British visa thereon. This visa application was referred to the British Home 
Office for consideration and was finally refused. Considerable correspondence 
has passed between this department and Mr. Daniels since this passport was 
obtained, in an effort to procure the required visa, which has delayed a final 
decision in this matter. While the department appreciates that a period of 
more than six months has elapsed since this passport was issued and since there 
is nothing in the files to indicate the date of the refusal of the visa, it never- 
theless feels that Mr. Daniels was diligent in attempting to obtain the proper 
visa. 

The department shall be pleased to be informed whether a refund of the 
passport fee of $9 may be made to Mr. Daniels under the provisions of section 
4, act of June 4, 1920. 


The act of June 4, 1920, 41 Stat. 751, provides: 


Whenever the appropriate officer within the United States of any foreign 
country refuses to visé a passport issued by the United States, the Department 
of State is hereby authorized upon request in writing and the return of the 
unused passport within six months from the date of issue to refund to the 
person to whom the passport was issued the fees which have been paid to 
Federal officials, and the money for that purpose is hereby appropriated and 
directed to be paid upon the order of the Secretary of State. 



































It is understood that the passport fee involved in this case was 
legally and properly collected, that the failure of the person to 
whom it was issued to obtain the necessary visé thereof was not 
due to any fault or negligence on the part of any officer or agency 
of the United States, and that the only question presented is whether 
the fact that the unused passport was not returned within six 
months from the date of its issue precludes refund of the fee under 
the provision above quoted. Said provision authorizes, subject to 
the conditions prescribed therein, the refund of fees not otherwise 
refundable under the law. See 1, Comp. Gen. 267; 3 id. 115, 458, 
And since one of the conditions specifically prescribed is “the re- 
turn of the unused passport within six months from the date of 
issue,” there is no authority of law for refunding the fee unless the 
unused passport is returned within six months from date of its 
issue, 

The question submitted is answered in the negative. 


OFFICERS AND EMPLOYEES—PART-TIME EMPLOYMENT. 





The employment of an officer of the American Bureau of Shipping by the 

United States Shipping Board Emergency Fleet Corporation in a foreign 
port on a part-time basis for the performance of duties which do not 
employ his entire time is authorized if his compensation for the position 
is reduced proportionately, and there is no legal objection to such person’s 
employment by the American Bureau of Shipping for the remainder of 
his time if the duties of the two positions are separate aud distinct. 


Comptroller General McCarl to the President United States Shipping Board 
Emergency Fleet Corporation, May 14, 1924: 


I have your letter of April 21, 1924, as follows: 


The United States Shipping Board Emergency Fleet Corporation employs a 
port engineer at Buenos Aires, and the American Bureau of Shipping employs 
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a surveyor at the same port. These positions have always been held by 
different men. They are seperate and distinct, although the surveyor em- 
ployed by the American Bureau of Shipping is called upon frequently to 
make surveys of Shipping Board vessels in that district. 

For the purpose of effecting a saving to both the Fleet Corporation and the 
American Bureau of Shipping it is proposed to employ one man to serve in 
both capacities, his salary to be paid in such proportions as may be agreed upon. 
In consideration of the saving thus to be effected, the American Bureau of 
Shipping will agree to make classification surveys of Shipping Board vessels 
in this district free of charge, and this will be taken into consideration in 
fixing the proportion of the salary which it will pay. 

Your opinion is respectfully requested as to whether or not this arrange- 
ment is contrary to or prohibited by the act of March 38, 1917, ch. 163, 39 
Stat. 1106, or any other statute or regulation. 


Section 25 of the merchant marine act of June 5, 1920, 41 Stat. 998, 
provides as follows: 


That for the classification of vessels owned by the United States, and for 
such other purposes in connection therewith as are the proper functions of a 
classification bureau, all departments, boards, bureaus, and commissions of 
the Government are hereby directed to recognize the American Bureau of 
Shipping as their agency so long as the American Bureau of Shipping con- 
tinues to be maintained as an organization which has no capital stock and 
pays no dividends: Provided, That the Secretary of Commerce and the chair- 
mun of the board shall each appoint one representative who shall represent the 
Government upon the executive committee of the American Bureau of Shipping, 
and the bureau shall agree that these representatives shall be accepted by them 
as active members of such committee. Such representatives of the Goyern- 
ment shall serve without any compensation, except necessary traveling ex- 
penses: Provided further, That the official list of merchant vessels published 
by the Government shall hereafter contain a notation clearly indicating all 
vessels classed by the American Bureau of Shipping. 


It is understood that the American Bureau of Shipping is a 
private institution organized in America which has, among other 
activities, an inspection service for the purpose of detecting any 
defects in vessels and equipment, which service tends to enable 
American shipping interests to maintain their vessels at a high 
standard of seaworthiness. For this service a fee is charged. This 
office is not advised whether the bureau is, or is not, now run for 
profit, and while the act of 1920, cited, may not be construed as 
establishing the American Bureau of Shipping as a Government in- 
stitution or as controlled by the Government, it recognizes the Ameri- 
can Bureau of Shipping as an agency of the Government in connec- 
tion with its shipping interests so long as the American Bureau of 
Shipping is not conducted for profit, and gives the Government a 
voice in its management. 

The act of March 3, 1917, 39 Stat. 1106, provides: 

* * * That on and after July first, nineteen hundred and nineteen, no 
Government official or employee shall receive any salary in connection with 
his services as such an official or employee from any source other than the 
Government of the United States, except as may be contributed out of the 
treasury of any State, county, or municipality, and no person, associate, or 
corporation shall make any contribution to, or in any way supplement the 
salary of, any Government official or employee for the services performed by 


him for the Government of the United States. Any person violating any of 
the terms of this proviso shall be deemed guilty of a misdemeanor, and upon 
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conviction thereof shall be punished by a fine of not less than $1,000 or im- 
prisonment for not less than six months, or by both such fine and imprisonment, 
us the court may determine. 

There appears no reason for considering as within the purposes 
sought to be accomplished by the act of 1917 the employing by the 
Kmergency Fleet Corporation the part-time service of an officer of 
the American Bureau of Shipping. That is, if the work devolving 
upon the port engineer at Buenos Aires, incident to his duty under 
his employment with the Emergency Fleet Corporation, is not such 
as to occupy his entire time, the Emergency Fleet Corporation may 
employ a person to perform such duties on part-time basis, reducing 
the compensation for the position proportionately, and there would 
be no legal objection if such person were employed for the remainder 
of his time by the American Bureau of Shipping, if the duties to be 
performed for said bureau are separate and distinct from the duties 
to be performed by the Emergency Fleet Corporation. 


TRANSPORTATION REQUESTS—ALTERED. 


As the instructions on the reverse side of a Government transportation re- 
quest contain the provision that “ No service should be furnished upon any 
request that shows any erasure or alteration,” payment is not authorized 

for service rendered upon a request that has been stolen and plainly shows 

upon its face to have been altered. 


Decision by Comptroller General McCarl, May 14, 1924: 

The Atlantic Coast Line Railroad Co., applied by letter of April 
18, 1924, for review of settlement No. T-9648-4-N, disallowing its 
claim for passenger transportation furnished on request T/R N- 
1809774 from Sumter, 8. C., to Birmingham, Ala. 

The transportation request is reported by the Paymaster General 
of the Navy to have been stolen, and it plainly shows upon its face 
that it had been altered, the name of the passenger and the place 
from which transportation was to be furnished having been changed. 

The company in its application for review contends that its agent 
acted in good faith in accepting this order for transportation and 
that if they should question every transportation request it would 
result in delay in the movement of Government officers, troops, etc. 

The request was on the usual Government form, the face of which 
contains direction to “FOLLOW STRICTLY INSTRUCTIONS 
ON REVERSE HEREOF.” Instruction No. 8 on the reverse of 
the request is that “ No service should be furnished upon any request 
that shows any erasure or alteration.” This instruction was placed 
upon the request for the purpose of protecting both the Government 
and the carrier and did not provide that any alteration or erasure 
thereon should be acceptable even by explanation. This was deemed 
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necessary as a proper safeguard on account of the use which might 
be made of these requests. It is the purpose of this direction that 
when a request has been improperly drawn in any particular or a 
change is required therein, a new one without erasure or alteration 
should be issued in its place and the original properly canceled. 
Therefore any carrier accepting an altered request does so at its 
own risk that the service furnished thereon will not be paid for by 
the Government unless the same should be proven to be required by 
the Government. 

This request shows sufficient evidence of erasure and alteration 
to cause its rejection by any one to whom the same was presented. 
It is not necessary to consider the preliminary questions as to how 
this man obtained possession of the request; the request itself bears 
sufficient evidence that it should not have been accepted by the 
carrier. The service having thus been obtained upon a request 
fraudulently altered and the service not being required by nor for 
the benefit of the United States, the claim of the company was 
properly disallowed. 

Upon review of the matter the settlement is affirmed. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—RENTAL AL- 


LOWANCE—DEPENDENT MOTHER OF NAVAL OFFICER. 


A mother who is living apart from her husband in the same locality but who is 
not legally separated from him is not dependent upon her son, a naval 
officer, for her chief support, as contemplated by the acts authorizing pay- 
ment of commutation of quarters, heat, and light, and rental allowance for 
a dependent mother, where it is shown that the husband is not ineapact- 
tated from engaging in gainful employment, but is earning a living fer 
himself and a minor son, and that the mother is herself capable of per- 
forming remunerative service. 


Comptroller General McCarl to William W. Dyer, Boatswain, United States 

Navy, May 16, 1924: 

I have your application of March 18, 1924, requesting review of 
settlement No. 157454-N, dated October 29, 1923, disallowing your 
claim for commutation of quarters, heat, and light for alleged de- 
pendent mother from April 16, 1918, to March 31, 1920, and raising 
a charge for payment of commutation of quarters, heat, and light, 
and rental allowance from October 1, 1918, to June 30, 1923. on 
account of certificate of mother’s dependency. 

The act of April 16, 1918, 40 Stat. 530, provides for the pay- 
ment of commutation of quarters, heat, and light to an officer on sea 
duty who maintains a place of abode for a wife, child, or dependent 
parent and the act of June 10, 1922, 42 Stat. 627, provides payment 
of rental allowance under certain conditions to an officer whose 
mother is dependent upon him for her chief support. 
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In the affidavits executed by your mother it is shown that she is 
57 years old, resides in Portland, Me., in a 12-room house owned by 
you; that her husband, who is 60 years old and an optometrist liv- 
ing in another part of Portland, Me., and from whom she has been 
separated since January, 1922, does not contribute to her support 
or that of her minor daughter; that she does not know the income 
of her husband but that it is small; that she was advised by an at- 
torney not to sue for maintenance because it was unlikely that it 
would be productive of the amount necessarily involved; that her hus- 
band supports a minor son, sending him to school; that by a former 
marriage she has a daughter, age 29, telegrapher, living at Augusta, 
Me., whose income is insufficient to permit contributions to her 
mother’s support; a son who is a paper maker living in Westbrook, 
Me., and who is married and unable to support her because of family 
obligations; and another son, age 26, automobile mechanic, residing 
at Portland, Me., who is now married and before marriage resided 
with her and contributed $10 a week for board which was net profit 
to her of $4 per week; that the income of this son is over $30 per 
week; that she operates the house in which she resides as a boarding 
house with an income of $100 per month and that her expenses are 
$125 per month; that the difference of $25 per month is made up 
by contributions from claimant. The mother states “ My husband 
has bothered me and I would have suffered more if I obtained a 
money decree than the value of the amount which I would receive. 
I have always had to earn my own living while I lived with him.” 
There does not appear to be a legal separation or divorce of your 
mother from her husband. 

The dependency of a mother is a question of fact existing inde- 
pendently of the presence or absence of contributions to her support, 
but the officer son must in fact respond to the obligation of chief 
support as a condition precedent to the payment of either commu- 
tation of quarters, heat, and light or rental allowance. Unless 
legally separated or divorced both the legal and moral obligation to 
support a wife is that of her husband and only when physically 
or mentally incapacitated may the mother be considered dependent 
upon her officer son. (3 Comp. Gen. 277.) If the wife does not 
choose to enforce the legal obligation of the husband to support 
her, that can not operate to transfer the support to the United 
States through the medium of commutations claimed by her son. 
Further, the mother appears capable of and to be in fact making 
earnings, which would probably be considered in fixing the amount 
of a court order against the husband for her support. 

From the facts presented, it is concluded that there has not been 
shown such dependency as required by law, and the amounts cred- 
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ited allowed you for commutation of quarters, heat, and light, and 
rental allowances for your alleged dependent mother were erroneous. 
The amount paid you on this account is $1,693.66 which covers the 
period from October 1, 1919, to June 30, 1923. 

Upon review the settlement is sustained. You are requested to 
promptly remit the $1,693.66 due the United States or make satis- 
factory arrangements for its refundment. 


FEES OF UNITED STATES COMMISSIONERS—WARRANTS OF AR- 


REST FOR JOINT DEFENDANTS — HEARINGS — TEMPORARY 
BONDS. 


As section 1014, Revised Statutes, requires United States commissioners to 
conform to the State practice in criminal cases except where a rule as 
to any particular proceeding has been established by United States law, 
a United States commissioner is entitled to fees for issuing individual 
warrants of arrest and entering returns thereon for several joint defend- 
ants in one criminal case where it is shown to be :n accordance with the 
local State practice in such cases. 

A United States commissioner is entitled to a per diem fee for hearing and 
deciding on criminal charges for the first day each prisoner is arraigned 
before him and a second per diem fee may be allowed for the day the case 
is finally heard and disposed of when it is shown that the hearing could 
not have been completed on the first day, but no per diem may be allowed 
in the same case for any intervening day and not. more than one per diem 
may be allowed in any one day irrespective of the number of persons ar- 
raigned or hearings held. 

A United States commissioner is entitled to a fee for issuing a temporary bond 
where it is shown that the final hearing could not be had on the day of 
the arrest and that the defendant after arraignment and preliminary hear- 
ing was released upon said temporary bond pending a hearing. 


Comptroller General McCarl to United States Commissioner Bernard E. 

Lynch, May 16, 1924: 

I have your request of April 15, 1924, for review of settlement 
018179 disallowing $16.30 in your accounts for the quarter ended De- 
cember, 1923. Of the amount disallowed $5 represents a per diem 
charged on page 9 of your account for hearing and deciding on a 
criminal charge in the case of Joseph Munze. Per diems were 
charged in this case for December 27 and 31, the hearing having 
been continued to the latter date to permit analysis of liquor involved 
in the case. Per diems for hearing and deciding on criminal charges 
are only allowable for the day of arraignment and day of final 
hearing, not more than two per diems being authorized in any one 
case or more than one per diem in any one day. December 27 being 
neither the day of arraignment nor day of final disposition, you 
were not entitled to a per diem for that date. Neither were you 
entitled to a per diem for the day of arraignment, October 29, 1923, 
as a per diem for that date was charged in another case. The dis- 
allowance of this item was therefore correct and is affirmed. 3 Comp. 
Gen. 452. 

8779°—24——56 
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Item 2, page 14, involved a $5 per diem for hearing and deciding 
on November 13. Two per diems were charged in this case, No- 
vember 13 and November 19, respectively. November 13 was not 
the day of arraignment and you were therefore not entitled to a per 
diem for that date. It would appear, however, that no per diem 
was charged in your account in any case for the actual day of ar- 
raignment, November 5, and the first per diem may therefore be 
allowed as a proper charge for the day of arraignment. 

Item 4, pages 4, 8, 15, 15, 17, 18, and 27, involved charges for 
temporary bonds in seven cases. It is shown that in each of these 
eases the final hearing could not be had on the day of arrest, the 
defendants after arraignment and preliminary hearing being released 
upon temporary bonds pending hearing. These charges appear 
proper and will be allowed. 

Item 3, page 2, involved the entering of an individual return on 
warrants for joint defendants, and item 5, page 24, fees for issuing 
warrant and entering return thereon in the case of one of joint de- 
fendants. Fees were disallowed because one warrant is ordinarily 
sufficient for joint defendants. You explain, however, that the 
issuing of separate warrants for several joint defendants is in 
accordance with the State practice in criminal cases. 

Paragraph 1042, Instructions to United States Marshals, etc., 1916, 
provides: 

When two or more defendants are charged with having committed an offense 
at the same time and place, they should be joined in one case and one com- 
plaint drawn. If necessary, however, separate warrants of arrest may be is- 
sued, in which case the necessity therefor should be shown in the account. 

Paragraph 1053 of the instructions calls attention to section 1014, 
Revised Statutes, which requires the State procedure to be followed 
in criminal cases. 

The former Comptroller of the Treasury, in 10 Comp. Dec. 341, 
held as follows (quoting from syllabus) : 


Under section 1014, Revised Statutes, which provides for the arrest of cer- 
tain offenders, United States commissioners must conform to the practice 
prescribed by the statutes of the State wherein the arrest is made, except 
where a rule as to any particular proceeding has been established by United 
States law, in which case the laws and practice of the State are not controlling. 

Where two or more joint offenders are charged at the same time but one 
complaint is necessary, and a United States commissioner is not entitled to 
fees for taking more than one; but if necessary to meet the ends of justice 
a separate warrant of arrest may be issued thereon for each defendant. 


For other decisions on the necessity of following State practice, 
see 3 Comp. Dec. 431; 5 id. 172; 3 Comp. Gen. 13; Marvin v. United 
States, 114 Fed. Rep. 225. 

The issuance of separate warrants in the present case having been 
necessitated by State practice, the fees therefore may be allowed. 
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5 Comp. Dec. 75, 320, 570, 717; Goodrich v. United States, 42 Fed. 
Rep. 392. 


Upon review the settlement is revised and $11.30 certified due you. 


TRANSPORTATION OF HOUSEHOLD GOODS OF CIVILIAN EMPLOYEE 
CHANGING STATION. 


Under the act of March 4, 1911, 36 Stat. 1265, an employee of the Department 
of Agriculture who, anticipating a permanent change of station, shipped 
his household goods from his official station to his prospective post of 
duty may, upon the anticipated change of station not materializing, have 
his household goods reshipped at Government expense from said pros- 
pective post of duty to his new permanent station to which he was subse- 
quently ordered, the Government to bear only such portion of the expense 
of reshipment as does not exceed what it would have cost to have made 
the shipment direct from the old permanent station to the new permanent 
station. 


Comptroller General McCarl to the Secretary of Agriculture, May 16, 1924: 
I have your letter of May 1, 1924, reading: 


Mr. S. B. Nuckols of the Bureau of Plant Industry, has been permanently 
located at Fort Collins, Colo., for several years. About one year ago Dr. C. O. 
Townsend, then in charge of sugar-beet work of this bureau, advised Mr. 
Nuckols verbally that he would be transferred to the sugar-cane area in 
Louisiana and should make some plans for this move. In August, 1923, Mr. 
Nuckols was authorized to proceed from his official station, Fort Collins, 
Colo., to Washington, D. C., to confer with oflicials of the bureau in regard to the 
work of his office. Mr. Nuckols having in mind Doctor Townsend’s statement, 
was under the impression that he was about to be transferred to the sugar- 
cane area in Louisiana, and he accordingly sold some of his personal effects 
and shipped the balance, amounting to between 1,000 and 1,500 Ibs., to Baton 
Rouge. Had he known at the time of his departure from Fort Collins that he 
would not be assigned to the sugar-cane district of Louisiana, his household 
zoods would not have been shipped to Baton Rouge. While in Washington he 
was detailed to the Tariff Commission in connection with the sugar investiga- 
tion and remained with the commission for about six months. At the end of 
this detail he was notified that his official station would be changed from Fort 
Collins, Colo., to East Lansing, Mich., and a letter of authorization has been 
drawn up making this transfer. 

Your opinion is requested as to whether Mr. Nuckols can be reimbursed for 
the transfer of his household goods from Fort Collins, Colo., to Baton Rouge, 
La. (which never was his official station), and shipped at Government expense 
from Baton Rouge, La., to East Lansing, Mich. If this can not be done, can his 
household goods and personal effects be shipped from Baton Rouge, La., to 
East Lansing, Mich., provided the cost is no greater than if the goods had 
remained in Fort Collins, Colo., and had been shipped to East Lansing direct. 


The act of March 4, 1911, 36 Stat. 1265, provides: 


That hereafter officers and employees of the Department of Agriculture 
transferred from one official station to another for permanent duty, when 
authorized by the Secretary of Agriculture, may be allowed actual traveling 
expenses, including charges for the transfer of their effects and personal prop- 
erty used in official work, under such rules and regulations as may be pre- 
scribed by the Secretary of Agriculture. 


Paragraph 89 of the fiscal regulations of the Department of Agri- 
culture, effective January 1, 1922, provides: 


Transportation of Effects, etc., of Officers and Employees.—An employee 
transferred from one official station to another for permanent duty when 
allowed traveling expenses may, within the discretion and under written in- 
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structions of the chief of the bureau in which he serves, be allowed packing, 
crating, freight, and drayage charges for the transfer of his effects and per- 
sonal property used in official work between such official stations. Effects 
will not be transferred at Government expense from or to any point other 
than an official station of the employee transferred * * *. 


Baton Rouge, La., was not the official station of Mr. Nuckols 
within the intent and meaning of the quoted provision of the act of 
March 4, 1911, consequently there is no authority of law for reim- 
bursing him the cost of transferring his household effects from Fort 
Collins, Colo., which was his official station, to Baton Rouge, La., 
his anticipated official station. 

Since Mr. Nuckols, if authorized by the Secretary of Agriculture, 
would have been entitled to have his effects shipped at Governument 
expense from Fort Collins, Colo., to East Lansing, Mich., it appears 
competent for the Secretary of Agriculture to authorize the reship- 
ment of such effects as were shipped to Baton Rouge, La., the assump- 
tion by the Government of expense of such reshipment not to be 
in excess of what it would have cost the Government to make the 
shipment from Fort Collins, Colo., to East Lansing, Mich. 26 Comp. 
Dec. 996. 

The questions ‘submitted are answered accoraingly. 


PURCHASES—ADVERTISING—DEPARTMENT OF COMMERCE. 


The explanation f » the absence of advertising in making a purchase of a 
stove, that it was “ Purchased on telegraphic orders and necessary to ship 
immediately on boat,” accepted as ~varranting its purchase under section 
3709, Revised Statutes, without such advertising. 

Under section 3709, Revised Statutes, any advertising that gives reasonable 
publicity to the needs of the Government and results in obtaining the benefit 
of all available competition under the circumstances of the particular 
case generally will be accepted by the accounting officers as a compliance 
with the requirements of the statute. Oral solicitation of prices from a 
reasonable number of dealers may be regarded as sufficient when the 
facts presented show that other means of advertising were ot practicable. 


Comptroller General McCarl to E. M. Ball, Special Disbursing Agent, Bu- 
reau of Fisheries, May 16, 1924: 


I have your letter of April 15, 1924, reading: 


I am inclosing herewith for c-amination by the General Accounting Office 
three vouchers which have come to me for payment. This is done for the 
reason that I desire to avoid mistakes in the settlement of accounts which 
result in suspensions and sometimes disallowances by the General Accounting 
Office. 

The vouchers are as follows: 


Seattle Hardware Co $25. 80 
Seattle Hardware Co ; 17. 50 
IS 0 ID I lon eldest ateaintionn eee iieie a 


Purchase of articles in each case is certified as having been made “ without 
advertising, under an exigency of the service which existed prior to the order 
and would not admit of the delay incident to advertising.” Except in the 
purchase of one Lang stove, no explanation is given as to the exigency which 
may have existed. In view of that fact is it proper to pay these vouchers? 
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The Lowman & Hanford Co. voucher contains a charge of 75 cents for one 
marine chart. I am of the opinion that this chart is pubished by the Coast 
and Geodetic Survey and that a copy could have been gotten without cost 
from the Seattle office of the survey if the proper request had been made, but 
since Lowman & H.nford sold it in good faith they must be paid. What pro- 
cedure is to be followed in a case of this kind? 

Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the Depart- 
partments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals, respecting the same, when 
the public exigencies do not require the immediate delivery of the articles, or 
performance of the service. When immediate delivery or performance is re- 
quired by the public exigency, the articles or service required may be procured 
by open purchase or contract, at the places and in the manner in which such 
articles are usually bought and sold, or such services engaged, between in- 
dividuals. 


The act of March 1, 1919, 40 Stat. 1262, provides: 


Hereafter section 3709 of the Revised Statutes of the United States shall 
not be construed to apply to any purchase or service rendered for the Depart- 
ment of Commerce when the aggregate amount involved does not exceed the 
sum of $25. 

The voucher in amount of $25.80, Seattle Hardware Co., covering 
the purchase of one “ No. 1229 Lang stove,” contains the following 


explanation: 


3. Without advertising, under an exigency of thé service which existed 
prior to the order and would not admit of the delay incident to advertising. 
» * * + + * * 


Purchased on telegraphic orders and necessary to ship immediately on boat. 
o 4 7 s * * x 


©. Under less formal agreement oral quotation. 


The explanations as to the “Lang stove” appear reasonable and 
may be accepted as warranting its purchase without advertising. 

The other two items constitute purchases not in excess of $25 and, 
therefore, the requirements of section 3709, Revised Statutes, as to 
advertising, do not apply. 

If, as indicated, the marine chart could have been procured with- 
out cost to the Government in ample time to have met the needs of 
the service, then the matter of the unnecessary outlay of 75 cents is 
for consideration of the administrative office looking to the reim- 
bursement of the appropriation by the one responsible for the un- 
necessary expenditure. 

The vouchers submitted are herewith returned, and, if otherwise 
correct, you are authorized to pay them under the appropriation 
indicated, to wit, “ Protecting seal and salmon fisheries of Alaska, 
1924,” 42 Stat. 1125. 

In general it may be said that emergency purchases without adver- 
tising should now be few in number, and those which are thus made 
should be subjected to the most careful scrutiny, particularly in 
those services which have purchase provisions similar to the one 
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applicable to the Department of Commerce. Such purchase pro- 
visions, which are becoming general throughout the whole service, 
lessen the burden to a great extent in that the smaller and less con- 
sequential purchases may be made without advertising for bids, and 
even those purchases should generally be made only after oral 
solicitation of prices from a reasonable number of dealers in order 
that the Government may have the benefit of the lowest prices ob- 
tainable under the circumstances. 

Section 3709, Revised Statutes, was intended to protect the inter- 
ests of the United States as well as the public, and the measure of 
its effectiveness in those respects is largely controlled by the admin- 
istrative office, which frequently is in possession of controverting 
facts, or the means of obtaining the same, not apparent in such of 
the papers as accompany the accounts for settlement. Said section 
prescribes no particular method of advertising; see 1 Comp. Gen. 
232, decisions therein cited, and others that have been published 
from time to time. Hence any advertising that gives reasonable 
publicity to the needs of the Government and results in obtaining 
the benefit of all available competition under the circumstances of 
the particular case generally will be accepted by the accounting 
offices as a compliance with the requirements of the statute. Even 
oral solicitation of prices may be regarded as sufficient when the 


facts presented show that other means of advertising were not 
practicable. 

In this connection your attention is invited to decision of March 
8, 1924, 3 Comp. Gen. 606, as to the requirement for accepting the 
iowest bid, etc., or furnishing a detailed statement of the reasons 
for accepting other than the lowest bid. 


LEASES—REPAIRS TO PROPERTY LEASED IN A FOREIGN 
COUNTRY. 


Where the terms of a lease agreement under which the United States occupied 
property in Montreal, Canada, as an immigration station obligated the 
lessor to make “all necessary repairs” and the provisions of the law of 
the Canadian Province in which Montreal is situated provide that all 
necessary repairs should be made by the lessor, except certain lesser 
repairs which became necessary during the tenancy which the lessee is 
obliged to make, the lease is to be construed in the light of the provisions 
of the law applicable to the place where the property is situated, and the 
United States is obligated to pay for such repairs as were the lessee’s 
duty to make. 


Decision by Comptroller General McCarl, May 17, 1924: 

The Montreal Trust Co. has requested a review of settlement 
021113, dated April 5, 1924, in which there was allowed only $355 
on its claim for $375, representing July, 1923, rental for building 
at 337 Lagauchetiere Street, West, Montreal, occupied by the United 
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States as an immigration station, the difference, $20, being deducted to 
cover payment to E. C. Eaton for repairing walls of the building in 
April, 1923. The deduction was made pursuant to decision of this 
office dated September 24, 1923, review 5212, allowing the claim of 
E. C. Eaton for cost of work performed and directing that the 
amount thereof be deducted from the next accrued installment of 
rent. 

The leases for fiscal years 1923 and 1924 contained a provision as 
follows: 

That all necessary repairs, and also all taxes, duties, or charges levied or to 
be levied on said premises during said term shall be at the charge of the said 


party of the first part and be discharged by said party of the first part, includ- 
ing water taxes. 


The decision of September 24, 1923, held as follows: 


The building was leased for use as an immigration office at Montreal, and the 
lessor unqualifiedly agreed to make “ all necessary repairs.” The fact that the 
repairs were rendered necessary by reason of large crowds of aliens seeking 
admission to the United States does not render what may otherwise have been 
a necessary repair into an unnecessary one nor shift to the United States the 
burden of removing the effects of the necessarily hard usage. Such burden is 
that of the lessor. 2 Comp. Gen. 606. 


Both the lessor, claimant herein, and the Commissioner of Immi- 
gration, Montreal, Canada, have agreed that the repairs to the walls 
was the obligation of the lessee, the United States, under the pro- 
visions of law of the Province of Quebec, wherein Montreal is 


located, in regard to which the Commissioner of Immigration states 
as follows: 


As to the matter of repairs, section 18 of the Civil Code of lower Canada, 
which is the law of the Province of Quebec, reads as follows: 

“The thing must be delivered in a good state of repair in all respects, and 
the lessor is obliged during the lease to make all necessary repairs, except 
those which the tenant is bound to make, as hereinafter declared.” 

This section should be read in connection with section 1635, which I quote 
in part as follows: 

“The tenant is obliged to make certain lesser repairs which become necessary 
in the house or its dependencies during his occupancy. The repairs, if not 
specified in the lease, are regulated by the usage of the place. The following, 
among others, are deemed to be tenant's repairs, namely, repairs * * * 
to the plastering of interior walls and ceilings * * *.” 


The term “all necessary repairs” as used in the lease is defined 
by the laws of the place where the property is situated, and in con- 
struing the lease to determine the obligations to make repairs by the 
respective parties to the lease the definition in the statute of the place 
must prevail. The repairs to the walls in this case appear to have 
been of the class which the laws of Quebec require the tenant to 
make. 

Upon review the settlement is modified, and there is certified due 
claimant an additional amount of $20. Check for $355 is herewith 
returned to claimant and check for $20 will issue in due course. 
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TRAVEL ALLOWANCE—COAST GUARD ENLISTED MAN DIS. 
CHARGED BY REASON OF BREACH OF ENLISTMENT CONTRACT. 


Where the regulations of the Coast Guard provide that each person enlisting 
or reenlisting shall agree to be vaccinated against smallpox and typhoid 
fever, an enlisted man of the Coast Guard who is discharged because of 

his unwillingness to submit to such vaccination is not entitled to travel 

allowance under the act of September 22, 1922, 42 Stat. 1021, 


Decision by Comptroller General McCarl, May 17, 1924: 


There is before this office the claim of Leveritt Joseph Tolls, 
former seaman, first class, United States Coast Guard, for travel 
allowance under the act of September 22, 1922, 42 Stat. 1021, from 
Unalaska, Alaska, to Astoria, Oreg., upon discharge, June 22, 1923. 

The report of headquarters, Coast Guard, states that Tolls was 
enlisted on the cutter Algonquin at Astoria, Oreg., March 12, 1923; 
that the Algonquin left Astoria March 15, 1923, for Seattle, and 
sailed from that port for Alaska April 10, 1923, arriving at Ketchi- 
kan April 20, 1923, It appears Tolls was discharged because 
of his unwillingness to submit to vaccination against smallpox and 
typhoid fever and the unwillingness of the department to waive the 
requirement therefor. He stated his reason to be: “I am firmly 
convinced that vaccination tends to result in a systematic contamina- 
tion and degeneration of vital fluids and tissue, and is often followed 
by various chronic diseases.” 

The enlistment contract voluntarily entered into by Tolls provides: 
“T also oblige myself during such service to comply with and be 
subject to such laws, regulations, and discipline as are, or may be, 
established for the government of the United States Coast Guard.” 

Article 308 (4), Regulations for the United States Coast Guard, 
1916, as amended by January, 1917, changes, provides: 


a. Each person enlisted or reenlisted shall agree to be vaccinated against 
smallpox and typhoid fever. 

b. Each person shall, upon original enlistment, be vaccinated against small- 
pox and typhoid fever. Thereafter revaccination against smallpox shall be 
performed at least every seven years and against typhoid fever every four 
years, except that no person shall be required to be revaccinated against small- 
pox who has two pitted vaccination scars or evidence of a previous attack of 
smallpox, and no person shall be required to be revaccinated against typhoid 
fever unless he is under 45 years of age and has not had a well-defined case of 
typhoid fever. The provisions of paragraph 2 of article 2821 and of paragraph 
2 of article 2822 shall apply to enlisted men. 


Articles 2821 and 2822 have application to vaccination require- 
ments for commissioned and warrant officers. 

The act of September 22, 1922, 42 Stat. 1021, made applicable to 
the Coast Guard by section 8 of the act of May 18, 1920, 41 Stat. 603, 
provides in part: 

Hereafter an enlisted man discharged from the * * * Navy, * * * 


except by way of punishment for an offense, shall receive 5 cents per mile for 


the distance from the place of his discharge to the place of his acceptance for 
enlistment, * * *%, 
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The courts and the accounting officers have held that the term 
“except by way of punishment for an offense” has not the all- 
inclusive restricted meaning that the term might generally imply. 
2 Comp. Gen. 612. In the instant case the discharge was not by way 
of punishment for an offense, but was given by reason of a breach of 
contract on the part of Tolls, his voluntary act made necessary his 
discharge, and no right to travel allowance can accrue to him through 
a discharge because thereof. 9 Comp. Dec. 249, 14 id. 116. 

The claim will be disallowed. 


NAVAL RESERVE FORCE—RETAINER PAY. 


The payment to naval reservists of retainer pay, where there is a question of 
performance of active service and drills per annum or other equivalent duty 
as prescribed by law, is authorized during the period of enrollment where it 
is shown that the prescribed active service and drills or other equivalent 
duty have been performed. 

Payment of retainer pay may be made to naval reservists where the member has 
performed the required 36 drills or other equivalent duty for each of the 
first three years of a period of enrollment, irrespective of whether he has 
performed any active service, if no active service has been prescribed for 
those years. Payment may not be made for the fourth year of an enroll- 
ment period where the required 36 drills or other equivalent duty have been 
performed, but where the member has not had the required two months’ 
active service to his credit. ; 

The proper administration of the act of July 1, 1918, 40 Stat. 710, requires that 
the period of such active service for training be prescribed in sufficient time 
with relation to the period of enrollment that it may be performed therein 
and prior to the payment to the member of retainer pay based upon the per- 
formance of such duty for the last year of the enrollment. There is no 
right or authority under the law to not prescribe a period of active service 
so that payments of retainer pay would be made with a possibility of no 
active service being rendered. 3 Comp. Gen, 243, modified. 


Comptroller General McCarl to the Secretary of the Navy, May 17, 1924: 


Careful consideration has been given the letter of your predecessor 
of January 6, 1924, which concerns a question of the right of naval 
reservists to retainer pay where there is a question of performance of 
active service and drills per annum or equivalent duty as prescribed 
by law. 

The statutory direction in the matter of retainer pay appears in the 
act of June 4, 1920, 41 Stat. 824, 837, as follows: 


P. 824. BUREAU OF SUPPLIES AND ACCOUNTS. PAY OF THE NAVY: 
* * * retainer pay and active-service pay of members of the Naval Reserve 
Force, $12,000,000; * * * Provided, That retainer pay provided by existing 
law shall not be paid to any member of the Naval Reserve Force who fails to 
train as provided by law during the year for which he fails to train. 

P. 837. Sec. 9. That hereafter the Secretary of the Navy may, in his dis- 
cretion, withhold any part or all of the retainer pay which may be due a mem- 
ber of the Naval Reserve Force where such members fail to perform such duty 
as may be prescribed by law for the maintenance of the efficiency of the Naval 
Reserve Force: Provided, That any money so withheld shall be credited to the 
appropriation for organizing and administering the Naval Reserve Force to be 
used for any purpose that the Secretary of the Navy may consider proper to 
increase the efficiency of the Naval Reserve Force: * * * 
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The act of August 29, 1916, prescribed periods of active service 
for certain classes, and this was followed by the act of July 1, 1918, 
40 Stat. 710, which fixed active service at two months during each 
term of enrollment, in one period or in 15-day periods, and also 
prescribed 36 drills annually or other equivalent duty. 

The decision of October 23, 1923, 3 Comp. Gen. 243, stated as 
follows: 

* * * that the minimum active service of 15 days for maintaining effi- 
ciency and an attendance at not less than 36 drills, or other equivalent duty, 
is necessary before payment of retainer pay can be made for the entire first 
enrollment year; but it would appear that if the 15 days, or two months, 
active duty for training is completed during the first quarter of the first 
enrollment year, payment may be made quarterly, in the discretion of the 
Secretary of the Navy, upon affirmative evidence that the proportionate number 
of drills had been attended for such quarter. At least 30 days’ active service 
for maintaining efficiency, together with an attendance of at least 36 drills, is 
necessary before payment may legally be made for the second enrollment year, 
or quarterly payments may be made as indicated for the first enrollment year, 
and at least 45 and 60 days’ active service, together with drills as indicated 
previously, is required before payment is legally due for the third and fourth 
enrollment years, respectively. 


The apparent situation which arises is stated in your letter, as 
follows: 


In September, 1921, the Navy Department transferred to the Volunteer Naval 
Reserve all reservists on inactive duty with the exception of the Fleet Naval 
Reserve, and many of those so transferred were again transferred to class 2 
of the Naval Reserve Force during the early part of the calendar year 1923. 
It has been impracticable for the department to authorize active duty for 
training for members of the Naval Reserve Force for the period they were in 
the Volunteer Naval Reserve; and therefore, in view of your decision of 23 
October, 1923, above quoted, further decision is requested on the following 
questions: 

* 


* » 





* * 





+ 














The applications of many members of the Naval Reserve Force for training 
duty were denied, owing to the fact that appropriations were not available to 
permit all reservists to perform training duty during the past two fiscal years, 
and no training duty or drills were performed by members of the Naval 
Reserve Force while in the Volunteer Naval Reserve. If the department 
interprets your decision of 23 October, 1923, correctly, it would appear that 
a member of the Naval Reserve Force is not entitled to receive retainer pay 
until he has performed thirty days’ active duty for training during the second 
enrollment year and attended thirty-six drills during the second enrollment 
year, regardless of the fact that during the whole of the first year of his 
enrollment he was in the Volunteer Naval Reserve. If the department is 
correct in its interpretation of your decision, it will be impossible for any 
member of the Naval Reserve Force who was transferred to the Volunteer 
Naval Reserve to receive any retainer pay during the remainder of his enroll- 
ment, since the department will not have the funds at its disposal to permit 
members of the Naval Reserve Force to now perform training duty at the rate 
of fifteen days each year for the period they were in the Volunteer Naval 
teserve, 

It is the department's understanding that the requirements for training duty 
of two months during each enrollment period may be taken at any time, and 
for this service there is paid active duty pay for the rank or rating of the 
reservist; and that when the proper number of drills were performed during 
any quarter of an enrollment that payment of retainer pay therefor was in 
order. 

Your decision of 23 October, 1923, places such additional restrictions upon 
the payment of retainer pay as will preclude officers who were in the Volunteer 
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Naval Reserve from receiving retainer pay to which they and this department 
believe due them by virtue of their having attended the prescribed driils and 
performed the training duty during the time prescribed by the department. 

It is apparent that the requirement of law treats the reservist 
with respect to his enrollment, which covers a period of four years. 
If the requirement be for the performance of 15 days’ active service 
in each of the years so as to make 60 days or 2 months for 4 
years, the reservist must perform that service in connection with 
the prescribed drills in each of the years. If, however, as appears 
from your letter, you have not required the performance of active 
service in any of the intermediate years, the service must be per- 
formed within such year as it is required—that is to say, when the 
fourth year is reached for the payment which will appear as the 
final payment for the period of enrollment, there then must be a 
showing of two months’ active service. 

The authority or right to make payments to the reservist at any 
time during the period of enrollment arises under the act of August 
29, 1916, 39 Stat. 588, which provides: “ Retainer pay shall be 
paid annually or at shorter intervals, as the Secretary of the Navy, 
in his discretion, may direct.” The provision gives the authority 
to make payments on the basis of what has been directed, but there 
‘an be no direction inconsistent with the statutory requirement. 
Therefore, as the statute requires 36 drills or other equivalent duty 
annually, if the Secretary prescribes for any particular portion of 
the year a payment, it necessarily must be in proportion to the drills 
or equivalent duty required. There could be no payment for any 
period of time in which no drills or other equivalent duty had been 
performed. This may be illustrated by stating that the statute re- 
quires 36 drills annually. If a quarterly period of payment be pre- 
scribed there should at least appear that there was performed a 
number of drills in the proportion of the period of time thereto; 
that is, for quarterly payments there should appear the performance 
of at least 9 drills. As heretofore stated, if active service had been 
prescribed as 15 days it would not have to appear that such active 
service also had been performed during such quarter provided that 
the Secretary of the Navy had not prescribed its performance for 
such quarter. The intent of the law is in the proviso to section 9— 
that the Secretary may withhold pay due from failure to train. 
There can be no failure to train, if aside from the statutory require- 
ment of 36 drills per annum or other equivalent duty the Secretary 
of the Navy has not directed the reservist to perform the other 
statutory requirements, to wit, active service of two months, except- 
ing as heretofore stated that such service must appear before the 
payment for the final year of enrollment may be made. 
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It appears unnecessary to specifically reply to each of the ques- 
tions submitted inasmuch as the questions appear to be answered 
by the statutory provision of section 9 as here generally interpreted. 

The main question affecting pay appears to be the active service 
of two months. A proper administration of the act requires that 
the period of such active service be prescribed in sufficient time with 
relation to the period of enrollment that it may be performed 
therein and the two months’ service can not be so prescribed that no 
proper adjustment of pay may be made so that the interests of the 
United States as well as the reservist will be properly protected, 
if the service be not performed. There is no right or authority 
under the law to not prescribe a period of active service so that pay- 
ments of retainer pay would be made with a possibility of no active 
service being rendered. 


WITNESS FEES—STATE COURT. 


A Government employee who, while on official business returning to his head- 
quarters, stops en route on a leave of absence to appear in a personal capacity 
in a State court in response to a subpeena, is entitled to the fees received 
in connection with his appearance in said court and is not required to deposit 
the amount to the credit of the appropriation from which his travel expenses 
are paid. 


Comptroller General McCarl to the Secretary of the Interior, May 19, 1924: 

I have your letter of May 5, 1924, requesting to be advised 
whether Mr. J. H. Favorite, Chief of the Field Division, General 
Land Office, should deposit to the credit of the General Land Office 
travel appropriation part or all of the amount received by him in 
connection with his appearance in a State court at Fresno, Calif., 
March 20, 1924. 

It appears that Mr. Favorite was returning to San Francisco, 
his headquarters, from Los Angeles, Calif., where he had been on 
official business; that he stopped en route, took a day’s leave, ap- 
peared in a State court in response to a subpoena and was paid the 
amount in question in accordance with State laws and procedure. 

Since it appears that the Government was put to no greater ex- 
penses than would otherwise have been incurred; that the transaction 
took place when the employee was on leave; and that the appear- 
ance in the State court was in the employee’s personal capacity and 
not in his official capacity, such appearance and any amount paid 
to the employee in connection therewith are regarded as personal 
to the employee. You are advised, therefore, that the employee 
is not required to deposit any part of the amount in question to the 
credit of the General Land Office travel appropriation. 
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FOREIGN EXCHANGE RATES IN CHINA. 


The use, by United States consular officers stationed in China when collecting 
and accounting for fees collected by them, of the monthly publication of 
the Federal Reserve Board of the average buying rate of Chinese silver 
dollars in the New York market when ascertaining the value of said dollars 
in United States money, instead of the quarterly rate of values as pub- 
lished in the Mint Tables by the Secretary of the Treasury and heretofore 
used, is authorized, subject to the reservation that the rate so ascertained 
shall not be conclusive on the General Accounting Office but shall only 
have the same weight as evidence as that heretofore given the rate as 
fixed quarterly by the Secretary of the Treasury in the Mint Tables. 


Comptroller General McCarl to the Secretary of State, May 20, 1924: 


There has been received your letter of May 1, 1924, submitting for 
approval a proposed change in the method of collecting and account- 
ing for fees collected by consular officers in China, in which you 
state: 


* * * it has been the practice for a number of years to telegraph to the 


American consul general at Shanghai, China, the rates of the Mexican and 
Hongkong dollars given in the quarterly circular issued by the Director of the 
Mint showing the value of foreign coins. This rate has been arrived at by 
the Director of the Mint by giving the average commercial rate of exchange 
between New York and China for the preceding quarter. These rates were 
repeated by the consul general at Shanghai to the consul general at Hongkong 
and to all officers in China for their use in making collections and disburse- 
ments. It was found advisable to adopt this policy in view of the difficulty 
of consular officers at practically all posts in China in obtaining correct com- 
mercial rates from local banks and for the sake of, uniformity throughout 
China in rendering their accounts. This practice has been continued since the 
issuance of General Instruction 788 of June 28, 1921, a copy of which is 
attached and which was approved by your office. 

The practice is, in effect, that which is used in several countries where the 
supervising consul general has been directed to telegraph daily the rates of 
exchange to the consular officers under his jurisdiction. 

It has now been ascertained that recently the Director of the Mint in giving 
the rates of the Hongkong and Mexican dollars has changed the former prac- 
tice and now uses the silver rate converted at the London exchange rate on 
Shanghai at the par rate of the pound sterling rather than the commercial 
rate of the pound sterling, so that the rate given in the circular of the Director 
of the Mint is no longer the actual average commercial rate of the silver 
Hongkong and Mexican dollars. It appears necessary to the department, 
therefore, that the practice which it has heretofore followed be changed im- 
mediately, and it is accordingly proposed hereafter to make use of the rates 
published by the Federal Reserve Board at the end of each month, which are 
the averages of the buying rates of the Hongkong and Mexican dollars in 

-New York as certified by the Federal reserve bank in New York, these being 
also the rates which are certified daily to the Secretary of the Treasury for 
his use, under the tariff law, in assessing customs duties. 

Inasmuch as there has been very little variation during the last two or 
three years in the daily rate of the Chinese silver dollar, it would appear to 
the department that this practice, which is really the practice heretofore fol- 
lowed, except that the rate will be telegraphed monthly instead of each 
quarter, will be satisfactory and will result in no disadvantage to the Govy- 
ernment. 

It is proposed that, if this practice is followed, consular officers shall collect 
their fees each month at the rate telegraphed at the beginning of the month— 
that is, the average exchange rate for the previous month—and that in render- 
ing accounts at the end of each quarter General Instruction 788 be strictly 
followed, except that the average rate used in the rendition of accounts shall 
be the average of the three monthly rates which have been used during the 
quarter, 
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Section 1746 of the Revised Statutes requires that all fees collected 
by diplomatic and consular officers by and on behalf of the United 
States shall be collected in the coin of the United States or its repre- 
sentative value in exchange. The quarterly circular of the values 
of foreign coins is issued by the Secretary of the Treasury pursuant 
to section 522 of the act of September 21, 1922, 42 Stat. 974, which 
is as follows: 


Sec. 522. CONVERSION OF CURRENCY.—(a) That section 25 of the Act 
of August 27, 1894. entitled “An Act to reduce taxation, to provide revenue for 
the Government, and for other purposes,” as amended, is reenacted without 
change as follows: 

“Sec, 25. That the value of foreign coin as expressed in the money of ac- 
count of the United States shall be that of the pure metal of such coin of 
standard value; and the values of the standard coins in circulation of the 
various nations of the world shall be estimated quarterly by the Director of 
the Mint and be proclaimed by the Secretary of the Treasury quarterly on 
the Ist day of January, April, July, and October in each year.” 

(b) For the purpose of the assessment and collection of duties upon mer- 
chandise imported into the United States on or after the day of the enactment 
of this Act, wherever it is necessary to convert foreign currency into currency 
of the United States, such conversion, except as provided in subdivision (c), 
shall be made at the values proclaimed by the Secretary of the Treasury 
under the provisions of section 25 of such Act of August 27, 1894, as amended, 
for the quarter in which the merchandise was exported. 

(c) If no such value has been proclaimed, or if the value so proclaimed 
varies by 5 per centum or more from a value measured by the buying rate in 
the New York market at noon on the day of exportation, conversion shall be 
made at a value measured by such buying rate. For the purposes of this 
subdivision such buying rate shall be the buying rate for cable transfers pay- 
able in the foreign currency so to be converted; and shall be determined by 
the Federal Reserve Bank of New York and certified daily to the Secretary 
of the Treasury, who shall make it public at such times and to such extent 
as he deems necessary. In ascertaining such buying rate such Federal Re- 
serve bank may in its discretion (1) take into consideration the last ascer- 
tainable transactions and quotations, whether direct or through the exchange 
of other currencies, and (2) if there is no market buying rate for such cable 
transfers, calculate such rate from actual transactions and quotations in de- 
mand or time bills of exchange. 


The primary use of such circular is for ascertaining the value of 
goods imported into the United States, but by usage it has become 
the established method of ascertaining the par value of the standard 
money of foreign countries. These statements, as to such value, are 
accepted only as evidence and are not conclusive upon the accounting 
officers. See 92 MS. Comp. Dec. 857. By General Instructions No. 
788, of June 28, 1921, referred to in your letter, consular officers were 
instructed that in preparation of their accounts for submission to 
the auditor, the circulating currency of the countries in which they 
are located, received by them in their official capacity, should be 
converted to its equivalent in United States dollars at the value 
stated in the quarterly circular of the Secretary of the Treasury 
referred to above, with the provision that where such circulating 
currency was a currency foreign to the standard currency of the 
country, or a depreciated currency, the average value of such cur- 
rency in United States dollars in commercial transactions on the 





DECISIONS OF THE COMPTROLLER GENERAL, 873 


local markets might be used as an accounting rate and the difference 
between such accounting rate and the rates at which such fees were 
collected should be entered in their accounts either as “excess of 
fees on account of currency ” or as “ difference due to reduction by 
average value.” 

These directions appear to fully cover the matter where a consul 
is located in a country where the standard monetary unit is gold, 
whether the currency is actually redeemable in gold or a fiat currency 
theoretically based on gold as a standard. 

In countries such as China, where silver is the monetary standard, 
a different situation exists. Under section 1746, Revised Statutes, 
supra, fees are required there as elsewhere to be collected in United 
States coin or its equivalent, and as it is apparent that the equivalent 
value of United States coin in Chinese dollars must and does fluctu- 
ate with the rise and fall of the market for silver, the value of such 
dollars can not be based upon a fixed ratio between the standard coins 
us is done where both countries are on a gold basis. Nor are the 
directions as to countries where the currency is depreciated appli- 
‘able, since the Chinese silver dollar is not a depreciated medium of 
exchange. 

The question therefore arises as to the proper method of determin- 
ing its value in United States money. ; 

Prior to the World War London was the world market for silver, 
and in arriving at the value of the Chinese dollar in United States 
money the bullion value of its silver content in the London market 
as expressed in pounds sterling was converted into United States 
money at the par rate of exchange for the pound sterling, and this 
was the value fixed by the Secretary of the Treasury in his quarterly 
circular. 

Due to war conditions and the passage by Congress of the act of 
April 23, 1918, 40 Stat. 535, the so-called Pittman Act, the world mar- 
ket for silver was shifted to New York and the value of the Chinese 
dollar was based on the value of its silver content in the New York 
market. 

With the return of peace and the completion of purchases of silver 
by the Secretary of the Treasury under the provisions of the Pittman 
Act, London again resumed its place as the world’s silver market 
and the Secretary of the Treasury, on October 1, 1923, returned to 
the pre-war method of computing the value of the Chinese dollar. 

In the meantime there had been radical changes in exchange con- 
ditions between London and New York. Whereas, prior to the war 
the rate of exchange, with slight variations due to changing trade 
balances, had been approximately that fixed as par by the Secretary 
of the Treasury, during the war London exchange had fallen and has 
remained below the pre-war rate, 
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In fixing the value of the Chinese dollar subsequent to October 
1, 1923, the Secretary of the Treasury has simply based his computa- 
tion on the par rate of exchange between New York and London. 

It is obvious that the rate so ascertained does not represent the 
true value in United States coin of the Chinese dollars which are 
received as consular fees. 

With the establishment of the Federal reserve system, and as a 
result of war conditions, New York became a rival of London as a 
financial center and a market for foreign bills of exchange. 

It is therefore no longer necessary to determine the value of such 
bills by the double conversion into sterling and then into the money 
of the country on which such bill may be drawn. The current or 
commercial value of foreign money based upon transactions in the 
New York market is daily reported by the Federal Reserve Board 
and the average of such values is published monthly. Such reports 
show the actual rates at which the foreign money collected by the 
consuls could be converted into United States coin in New York and 
are therefore an accurate method of determining the amount of for- 
eign money that should be collected by a consular officer to cover a 
fee expressed in United States money. 

The contemplated change of using the monthly average rate pub- 
lished by the Federal Reserve Board instead of the quarterly rate 
published by the Secretary of the Treasury in ascertaining the value 
of the Chinese dollar is satisfactory subject to that the rate so ascer- 
tained shall not be conclusive on the accounting officers, but shall 
only have the same weight as evidence as that heretofore given the 
rate fixed quarterly by the Secretary of the Treasury. 


NAVY PAY—DESERTION. 


An enlisted man of the Navy who violated his contract of enlistment by sepa- 
rating himself from the service by desertion and who remained absent 
until after the expiration of his term of enlistment, but who surrendered 
himself to the naval authorities, can be held for trial and punishment 
only, and he is not entitled to any pay and allowances while being retained 
in the Navy awaiting a nominal discharge therefrom, as no contract of 
enlistment existed. 


Comptroller General McCarl to the Secretary of the Navy, May 20, 1924: 
I have your letter of April 18, 1924, as follows: 


George Theodore Nave, carpenter’s mate, 2d class, U. S. Navy, enlisted in 
the Navy at Los Angeles, California, for four years November 28, 1917, and 
served until March 3, 1919, upon which date he was declared a deserter from 
the U. S. S. Robin. On December 8, 1923, he surrendered himself on board the 
U. 8. 8S. Procyon, and, in accordance with the department's established policy 
with respect to war-time deserters apprehended after the statute of limitations 
has run, the Bureau of Navigation directed the commanding officer of the 
Procyon, under date of December 19, 1923, to discharge this man from the naval 
service as undesirable, the mark of desertion to remain on his record. 
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On January 24, 1924, the Bureau of Navigation was advised by the command- 
ing officer of the Procyon, then at Cristobal, Canal Zone, that the pay accounts 
of the above-named man had not been received on board prior to the departure 
of said vessel from San Pedro for winter maneuvers, and that it was not pos- 
sible to discharge him prior thereto. It being agreeable to the man, the com- 
manding officer requested of the Bureau of Navigation that he be permitted to 
retain him on board his vessel until its return to the west coast. In reply to 
this request, the Bureau of Navigation authorized the commanding officer of 
the Procyon February 18, 1924, to hold in abeyance the instructions relative to 
undesirable discharge until that vessel had arrived on the west coast. 

Your decision is respectfully requested as to what pay, if any, the above- 
named man is entitled to receive. As this man is awaiting discharge, it is 
requested that opinion herein asked for be expedited. 

In decision of the Comptroller of the Treasury, dated April 21, 
1914, 20 Comp. Dec. 751, it was held that an enlisted man of the Navy 
who violated his contract of enlistment by separating himself from 
the service by desertion or otherwise, and remained absent until after 
the end of the term for which he enlisted, but thereafter surrendered 
himself to the naval authorities, can be held for trial and punishment 
only, and he is not entitled to travel allowance authorized by the act 
of June 29, 1906, 34 Stat. 555. 

It appears that Nave deserted from his enlistment in the Navy 
March 3, 1919, and remained in desertion until December 8, 1923, 
when he surrendered himself to the naval authorities. It will be ob- 
served he was in desertion at the time his contract of enlistment was 


due to expire November 27, 1921, and he remained in desertion for 


more than two years thereafter. Under such circumstances it must 
be held that no contract of enlistment exists that would entitle him 
to pay and allowances while being retained in the Navy awaiting a 
nominal discharge therefrom. 

Accordingly you are informed Nave is not entitled to any pay 
or allowances. 


LABORATORY AND INFIRMARY FEES OF ARMY OFFICERS DE- 
TAILED TO EDUCATIONAL INSTITUTIONS. 


Under section 127a of the act of June 3, 1916, as amended by the act of June 4, 
1920, 41 Stat. 786, which authorizes the detail of commissioned officers of 
the Army as students to technical, professional, and other educational insti- 
tutions, the Secretary of War may legally contract to pay the laboratory 
fee in connection with, and as a part of, the tuition fee for those courses of 
instruction which involve laboratory instruction, but the payment of an in- 
firmary fee, in addition to the regular tuition for courses of instruction, and 
covering possible emergency medical treatment of the officer students, is not 
authorized. 


Comptroller General McCarl to the Secretary of War, May 20, 1924: 

I have your request of April 25, 1924, for decision whether section 
127a of the act of June 3, 1916, as amended by the act of June 4, 1920, 
41 Stat. 786, authorizing the detail of commissioned officers as stu- 


dents to technical, professional, or educational institutions authorizes 
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the payment of laboratory and infirmary fees in addition to the regu- 
lar tuition for such course of instruction. 
Said section 127a, as amended, provides as follows: 


The Secretary of War is hereby authorized, in his discretion, to detail not to 
exceed 2 per centum of the commissioned officers of the Regular Army in any 
fiscal year as students at such technical, professional, and other educational 
institutions, * * * Provided, That no expense shall be incurred by the 
United States in addition to the pay and allowances of the officer so detailed, 
except for the cost of tuition at such technical, professional, and other educa- 
tional institutions. 


The appropriations for such tuition for the fiscal year 1924 are 
made in act of March 2, 1923, 42 Stat. 1401: 


ENGINEER SCHOOL. 
* * * for payment of tuition fees of not to exceed fifty student officers at 
civil technical institutions in addition to the 2 per centum of commissioned 
officers authorized to attend technical, professional, and other educational 
institutions as provided for in section 127a of the National Defense Act of 
June 3, 1916, as amended by the Act of June 4, 1920; * * * 


42 Stat. 1395: 


SIGNAL CORPS. 


* * * tuition, laboratory fees, and so forth, for Signal Corps officers 


detailed to civilian technical schools * * * 


42 Stat. 1399: 


MEDICAL DEPARTMENT. 
* * * for tuition of officers of the Medical Department, including the 
Army Nurse Corps, under section 127-a of the Army Reorganization Act ap- 
proved June 4, 1920; * * * 


42 Stat. 1408: 
INSTRUCTION IN FIELD ARTILLERY ACTIVITIES, 


* * * for the tuition of officers detailed as students at civil educational 
institutions * * * 


See also 27 Comp. Dee. 203. 

The question resolves itself into the proposition whether you may 
legally contract to pay, in addition to the regular tuition fee for such 
instruction, an additional laboratory fee or infirmary fee. 

The charge of a laboratory fee in educational institutions in courses 
involving laboratory instruction is a charge incumbent upon the 
student in connection with the tuition. While referred to as a 
separate fee, it is in reality a part of the tuition. At institutions 
where it so maintains it would be within the authority conferred 
by the act above cited and may properly be incorporated in a contract 
for the tuition of Army officers detailed to such institutions for in- 
struction. 

As to the infirmary fee, however, a different situation appears. 
This charge is not one for tuition or a part of the tuition but for 
the maintenance of an infirmary which furnishes temporary medical 





DECISIONS OF THE COMPTROLLER GENERAL. 877 


care and treatment to students requiring the same during their 
course of instruction. You state that this fee may be waived to 
married students living with their families. To permit the payment 
of such a fee in connection with tuition of an Army officer would be 
to authorize medical treatment of such officers by private institutions, 
contrary to the laws and the Army regulations which restrict private 
treatment to cases where Army facilities are not available. See 27 
Comp. Dec. 757; 2 Comp. Gen. 93. Furthermore, a contract to pay 
a flat fee for medical treatment, irrespective of the necessity for 
such treatment, would be a contract in excess of the needs of the 
Government and unauthorized. 

Answering your questions specifically, I have to advise that you 
may lawfully contract for and pay, in an otherwise proper case, 
laboratory fees in connection with, and as a part of, the tuition fee 
for course of instruction to Army officers in courses involving labora- 
tory instruction, but are not authorized to contract for or to pay 
infirmary fees of the nature stated in your submission. 


COMPENSATION—MAXIMUM RATE FOR PER DIEM EMPLOYEES 
UNDER THE CLASSIFICATION ACT. 


As section 13 of the act of March 4, 1923, 42 Stat. 1491, makes the per annum 
rate of compensation to employees the basis and not the amount of com- 
pensation received for the year, in order to determine the maximum rate 
for per diem employees it is necessary to find the per diem equivalent of 
such per annum rate, and, in the absence of express statutory enactment 
providing another and different method, such maximum may be determined 
by a division of the maximum rate per annum by 12 to determine the maxi- 


mum rate per month, and a division of such rate by 30 to determine the 
maximum rate per diem. 


Comptroller General McCarl to the Secretary of the Interior, May 21, 1924: 


I have the letter of May 7, 1924, from the Acting Director of the 
Geological Survey, transmitted by your indorsement of the same 


date requesting decision upon the question therein presented, as 
follows: 


In reference to the decision of the Comptroller General (A—1532) of April 18, 
1924, concerning per diem basis under reclassification. 

It is noted that a 360-day basis is used in arriving at a maximum per diem 
rate of $20.834, which would be authorized, and as it has been our practice to 
use a 313-day basis in fixing per diem rates, in view of the fact that Sunday 
services are not anticipated and are not paid for, it is necessary to ascertain 
if this procedure is not entirely proper under such circumstances. An early 
consideration of this point will be helpful in setting per diem rates. 


The decision of April 18, 1924, had reference to a bill then pending 
in Congress which provided— 


The annual rate of compensation for positions in this grade shall be $7,500 
unless a higher rate is specifically authorized by law. 


This provision makes the per annum rate of compensation, not,the 
amount of compensation received for the year, the basis, and in 


























878 DECISIONS OF THE COMPTROLLER GENERAL, 





order to determine the maximum per diem rate it is necessary to 
find the per diem equivalent of such per annum rate, and in the 
absence of express statutory enactment, providing another and differ- 
ent method (see act of March 1, 1919, 40 Stat. 1267, and 26 Comp. Dec. 
322) such maximum is determined by a division of the maximum 
rate per annum by 12 to determine the maximum rate per month, and 
a division of such rate by 30 to determine the maximum rate per diem 
(23 Comp. Dec. 668 ; 24 éd. 28). 

The rule just announced is not only a reasonable one, but is, in 
fact, the only authorized one under the circumstances. 

In answer to the question submitted, you are advised that the rule 
announced in decision of April 18, 1924, may not be departed from 
in the absence of express statutory enactment providing a different 
rule or basis for determining the maximum rate of per diem com- 
pensation. 


ACCOUNTING—SET-OFF AGAINST RETIREMENT DEDUCTIONS DUE 
CIVILIAN EMPLOYEE. 


The amount reported by the Director of the Bureau of Engraving and Printing 
as due the United States from a discharged plate printer on account of 
spoilage may be set off against the amount due such plate printer on ac- 
count of deductions under the civil service retirement act, and should be 
credited to the Bureau of Engraving and Printing appropriation current 
when the spoilage occurred. 


Comptroller General McCarl to the Secretary of the Interior, May 22, 1924: 


I have the letter of April 24, 1924, from the Commissioner of 
Pensions which, for the purposes of this decision, will be assumed 
as having been addressed to this office by your direction, said letter 
reading as follows: 


This bureau is in receipt of an application for refund in the case of Robert 
F. Ruppel, formerly employed as plate printer, Bureau of Engraving and 
Printing, for the period of Aug. 1, 1920, to March 9, 1923, during which period 
$78.53 was deducted from his salary for the retirement fund, and to which 
this bureau has added interest of $3.50, making a total amount due him of 
$82.03. 


Attached to said application is a letter from the Bureau of Engraving and 
Printing inviting the attention of this bureau to an indebtedness of $61 on 
account of spoilage charged to him for the month of March, 1923, 

Kindly verify the indebtedness referred to therein and furnish this bureau 
with such information as you deem proper for the purpose of intelligently 
instructing the Treasurer of the United States of the appropriations to be 
credited. The letter herewith should be returned with your reply. 


As to authority to make deductions on account of spoilage it was 
said in decision of January 2, 1924: 


By letter dated August 2, 1923, the Director of the Bureau of Engraving and 
Printing in forwarding the application for refund of retirement deductions 
of * * * reported that * * * was indebted to the Bureau of Engrav- 
ing and Printing in the sum of $100.13, on account of spoilage charged against 
him for the month of May, 1923, which had not been deducted from the em- 
ployee’s pay because he had not rendered any service since the spoilage oc- 
curred. © ° *° 


o , * s ” * 
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Paragraph 88 of the Rulings and Regulations of the Bureau of Engraving 
and Printing provides: 

“88, Employees of divisions shall be assessed with the cost of all sheets 
spoiled in excess of allowance, according to their responsibility, either in money 
or its equivalent in loss of time by furlough, suspension, or discharge, refer- 


ence being had to the character of the fault and the degree of carelessness 
involved.” 


The regulations quoted, which have been in effect since November 1, 1880, 
became part of the claimant’s contract of employment when he entered the 
service of the bureau. Claimant states that he does not believe he spoiled the 
amount of material represented by the charge. That is a matter involving the 
records of the Bureau of Engraving and Printing, and any question affecting 
the correctness of those records for taking up by him with the bureau. In 
the absence of any evidence to show that the amount of the charge is incorrect, 
the bureau’s report thereon is accepted. 


The $100.13 should be deposited in the Treasury to the credit of the appro- 
priation, “ Plate printing, Bureau of Engraving and Printing, 1923.” 

The reasons for the current payments of compensation to plate 
printers being in excess of the current net earnings are set out in 
letter of August 2, 1923, referred to in the decision just quoted. 

He is indebted to the Bureau of Engraving and Printing in the sum of $100.13 
on account of spoilage charged against him for the month of May, 1923. As 
plate printers’ spoilage accounts are not available until a month after the 
spoilage occurs, charge is deducted in the following month * * *, 

There may be said to be some question as to whether the charges 
for or exactions on account of spoilage are properly for credit under 
the appropriation current when such spoilage occurs; that is, whether 
such moneys are authorized to be so credited or are moneys received 
for use of the United States—miscellaneous receipts—such as are 
required by section 3617, Revised Statutes, to be “ paid by the officer 
or agent receiving the same into the Treasury at as early a day as 
practicable.” 

Apparently a certain minimum of spoilage is anticipated and 
allowance made therefor, and the percentage of spoilage above such 
minimum by an employee measures his relative degree of skill and 
efficiency, and correspondingly affects his compensation. To put the 
matter in another way, the employee is compensated for the quantity 
and quality of his output within a fixed limit, being paid currently 
for quantity, such gross payment to be offset subsequently for defi- 
ciency in quality, the detail of the recording, etc., precluding current 
payments of the net compensation earned. 

Under the circumstances the crediting of the appropriation cur- 
rent when the spoilage occurs appears proper; therefore you are 
advised that the claim of Robert F. Ruppel for $82.03 is authorized 
to be paid as follows: 

By check in favor of Robert F. Ruppel 
By check in favor of the Treasurer of the United States, to be de- 
posited in the Treasury of the United States to the credit of the ap- 


propriation, “Plate printing, Bureau of Engraving and Printing, 
1923,” act of February 17, 1922, 42 Stat. 378 
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The Director of the Bureau of Engraving and Printing should be 
notified of the deposit, and with such notification he should be fur- 
nished the number and date of the certificate of deposit. 


APPROPRIATIONS—MAINTENANCE AND EQUIPMENT FOR UNITED 
STATES MARINE HOSPITALS AND RELIEF STATIONS. 


The appropriation “ Pay of Personnel and Maintenance of Hospitals, Public 
Health Service, 1924,” act of January 3, 1923, 42 Stat. 1101, is not available 
for general repairs and preservation of the buildings and grounds of United 
States marine hospitals and relief stations, but the cost thereof is a proper 
charge against the Treasury Department appropriation “ Repairs and Preser- 
vation of Public Buildings, 1924,” act of January 3, 1923, 42 Stat. 1106. 

The Public Health Service appropriation “ Pay of Personnel and Maintenance 
of Hospitals, 1924,” may be considered as supplemental to the Treasury 
Department appropriation “ Repairs and Preservation of Public Buildings, 
1924,” to the extent of minor repairs and equipment for United States 
marine hospitals and relief stations which are owned and controlled by the 
Treasury Department. 


Comptroller General McCarl to the Secretary of the Treasury, May 23, 1924: 
Consideration has been given to your letter of April 9, 1924, as 
follows: 


Referring to page 387 of the Digest of Appropriations, 1924, your opinion 
is requested as to whether funds out of the appropriation “ Pay of Personnel 
and Maintenance of Hospitals, Public Health Service, 1924,” are available 
for maintenance of the grounds and buildings of United States marine 
hospitals and relief stations, the title to which is in the Treasury Department, 
and also for similar maintenance of the hospital at Ellis Island, New York, 
used by the United States Public Health Service under the terms of said 
appropriation, 

It is believed the “ maintenance” authorized in said appropriation extends 
to the Government-owned grounds and buildings used, regardless of the title 
thereto, it being the intent of Congress that this appropriation should sup- 
plement the special appropriations available for such maintenance. 

Evidently the word “ maintenance” was inserted into the appropriation to 
amplify it and make it applicable to every expenditure included under the 
term “maintenance,” and to remove the restriction that would otherwise 
affect this general appropriation because of the existence of certain special 
appropriations available for repair and preservation of grounds and buildings 
and for mechanical equipment, etc. 


The appropriation, act of January 3, 1923, 42 Stat. 1101, is as 
follows: 


For medical examinations, including the amount necessary for the medical 
inspection of aliens, as required by section 16 of the Act of February 5, 1917, 
medical, surgical, and hospital services and supplies for beneficiaries (other 
than patients of the United States Veterans’ Bureau) of the Public Health 
Service, and persons detained under the Immigration Laws and Regulations at 
Ellis Island Immigration Station, including necessary personnel, regular and 
reserve commissioned officers of the Public Health Service, personal services 
in the District of Columbia and elsewhere, maintenance, minor repairs, equip- 
ment, leases, fuel, lights, water, freight, transportation and travel, maintenance 
and operation of motor trucks and passenger motor vehicles, transportation. 
care, maintenance, and treatment of lepers, court costs, and other expenses 
incident to proceedings heretofore or hereafter taken for commitment of men- 
tally incompetent persons to hospitals for the care and treatment of the in- 
sane, and reasonable burial expenses (not exceeding $100 for any patient dy- 
ing in hospital), $4,869,925: Provded, That the Immigration Service shall per- 
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mit the Public Health Service to use the hospitals at Ellis Island Immigration 
Station for the care of Public Health Service patients, free of expense for 
physical upkeep, but with a charge of actual cost for fuel, light, water, tele- 
phone, and similar supplies and services, to be covered into the proper Immi- 
gration Service appropriations; and moneys collected by the Immigration Serv- 
ice on account of hospital expenses of persons detained under the immigration 
laws and regulations at Ellis Island Immigration Station shall be covered 
into the Treasury as miscellaneous receipts: * * *. 

Marine hospitals and relief stations are under the Public Health 
Service. Act of August 14, 1912, 37 Stat. 309. The buildings and 
grounds are owned and controlled by the Treasury Department and 
the cost of repairs and preservation of such buildings and grounds 
constitutes a proper charge against the appropriation “ Repairs and 
Preservation of Public Buildings, 1924,” act of January 3, 1923, 42 
Stat. 1106. This appropriation contains two specific provisions for 
marine hospitals, the first under “ Repairs and Preservation,” and 
the second under “ Mechanical Equipment,” as follows: 

Provided, That of the sum herein appropriated not exceeding $125,000 may 
be used for the repair and preservation of marine hospitals. * * 

Provided, That of the sum herein appropriated, not exceeding $00,000 may 


be used for the installation and repair of mecbanical equipment in marine 
hospitals. * * * 


In order to determine to what extent the appropriation for the 
Public Health Service was intended to supplement those specific 
provisions, reference is made to the itemization of the Public Health 
Service appropriation in the 1924 Budget, page 685, including the 
following items: 

Repairs and alterations: 

Repairs and alterations of machinery and equipment * * *, 

Special and miscellaneous current expenses: 

Contingencies. 
Laundry and towel service. 


Rubbish, ashes, garbage, and snow-removal service * * *, 
. * + 


Equipment: 
Passenger-carrying vehicles. 
Furniture, furnishings, and fixtures. 
Educational, scientific, and recreational equipment. 
Other equipment * * * 

The word “ maintenance” appearing in the appropriation for the 
Public Health Service was not used in the Budget. It is not synony- 
mous with repairs or preservation and can not be considered as sup- 
plementing generally the specific appropriations for repairs and 
preservation of marine hospitals. The word “ maintenance” was 
used in the appropriation in the sense of service items such as appear 
in the Budget under the heading “ Special and miscellaneous cur- 
rent expenses.” The term “minor repairs” may be considered as 
supplementing the special appropriations to the extent of such re- 
pairs as are minor in character, which would be impossible to specify. 
The word “ equipment ” may be considered as supplemental to the 
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specific appropriations for purchase of equipment for marine hos- 
pitals within the general class specified in the Budget. 

With reference to the hospital at Ellis Island reference is made 
to decision of even date holding that “ Performance of minor re- 
pairs constitutes ‘ physical upkeep ’—exclusively an obligation of 
the Immigration Service—and the cost thereof may not be charged 
against the Public Health Service appropriation. The Immigration 
Service receives its reimbursement from the charge made for fuel, 
light, water, etc.” 

In like manner “ maintenance” and “equipment” are “ physical 
upkeep ” and also constitute a charge against the appropriation for 
the Immigration Service. 


REPAIRS TO HOSPITAL AT ELLIS ISLAND. 


The appropriation “Pay of personnel and maintenance of hospitals, Public 
Health Service, 1924,” act of January 3, 1923, 42 Stat. 1101, is not available 
for the cost of minor repairs to the hospital at Ellis Island, as said ap- 
propriation specifically provides that the hospital, which is under the con- 
trol of the Immigration Service, shall be used by the Public Health Service 
“free of expense for physical upkeep,” and as the performance of minor 
repairs constitutes “ physical upkeep ” the cost thereof is properly charge- 
able against the current appropriation for repairs of immigration stations. 


Comptroller General McCarl to the Secretary of the Treasury, May 23, 1924: 
Consideration has been given to your letter of April 14, 1924, re- 


question decision whether the appropriation “ Pay of personnel and 
maintenance of hospitals, Public Health Service, 1924,” act of 
January 3, 1923, 42 Stat. 1101, is available for minor repairs to the 
hospital at Ellis Island. The appropriation provides as follows: 


For medical examinations, including the amount necessary for the medical 
inspection of aliens, as required by section 16 of the act of February 5, 1917, 
medical, surgical, and hospital services and supplies for beneficiaries (other 
than patients of the United States Veterans’ Bureau) of the Public Health 
Service, and persons detained under the immigration laws and regulations at 
Ellis Island Immigration Station, including necessary personnel, regular and 
reserve commissioned officers of the Public Health Service, personal services 
in the District of Columbia and elsewhere, maintenance, minor repairs, equip- 
ment, leases, fuel, lights, water, freight, transportation and travel, maintenance 
and operation of motor trucks and passenger motor vehicles, transportation, 
care, maintenance, and treatment of lepers, court costs, and other expenses 
incident to proceedings heretofore or hereafter taken for commitment of men- 
tally incompetent persons to hospitals for the care and treatment of the insane, 
and reasonable burial expenses (not exceeding $100 for any patient dying in 
hospital), $4,869,925: Provided, That the Immigration Service shall permit the 
Public Health Service to use the hospitals at Ellis Island Immigration Station 
for the care of Public Health Service patients, free of expense for physical upkeep, 
but with a charge of actual cost for fuel, light, water, telephone, and similar sup- 
plies and services, to be covered into the proper Immigration Service appropria- 
tions; and moneys collected by the Immigration Service on account of hospital! 
expenses of persons detained under the immigration laws and regulations at 
Ellis Island Immigration Station shall be covered into the Treasury as mis- 
cellaneous receipts: * * *. 


While the buildings at Ellis Island, including the hospital. are 
owned by the United States, they are not under the control of the 
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Treasury Department, and therefore are not such public buildings 
as the Treasury Department is required or authorized to repair 
or equip from the public buildings appropriation. 42 Stat. 1106. 
Such buildings, including the hospital, are under the control of 
the Department of Labor, and specific appropriations are made 
for the repairs of immigration stations under the appropriations 
for the Department of Labor. Act of March 28, 1922, 42 Stat. 485. 

The current appropriation quoted is the first annual statute ex- 
pressly authorizing the Public Health Service to use the hospital 
at Ellis Island. Previous to this year, apparently, the hospital was 
used and occupied by the Public Health Service for treatment of 
immigrants and Public Health Service patients under an agreement 
between the two departments which was the subject of two decisions 
of this office, November 10, 1921, 3 MS. Comp. Gen. 495, and upon 
reconsideration January 18, 1922, 5 MS. Comp. Gen. 853. What- 
ever may have been the basis for making of repairs, minor or other- 
wise, to the hospital prior to the current year, the basis for reim- 
bursement to the immigration station hospital is now definitely 
provided by the terms of the quoted appropriation act, which ex- 
pressly directs the Immigration Service to permit the Public Health 
Service to use the hospital at Ellis Island “free of expense for 
physical upkeep, but with a charge of actual cost for fuel, light, 
water, telephone, and similar supplies and services, to be covered 
into the proper Immigration Service appropriations.” 

Performance of minor repairs constitutes “ physical upkeep ”— 
exclusively an obligation of the Immigration Service—and the cost 
thereof may not be charged against the Public Health Service 
appropriation. The Immigration Service receives its reimbursement 
from the charge made for fuel, light, water, etc. Your question is 
answered in the negative. 


CONVENTIONS—ATTENDANCE BY OFFICER OF THE PUBLIC 
HEALTH SERVICE. 


The appropriation for the Veterans’ Bureau, “ Medical and hospital services 
1923,” act of June 12, 1922, 42 Stat. 649, not making specific provision for 
expenses of officers and employees attending meetings and conventions, as 
required by section 8 of the act of June 26, 1912, 37 Stat. 184, the claim 
of an officer of the Public Health Service for mileage in attending the 
annual meeting of the American Occupational Therapy Association at the 
request of, and for and in connection with the work of, the Veterans’ 
Bureau, is not a proper charge against said appropriation. 


Decision by Comptroller General McCarl, May 23, 1924: 


Lloyd H. Ziegler, passed assistant surgeon, Public Health Service, 
applied April 8, 1924, for review of settlement No. C-14676, of 
March 24, 1924, wherein was disallowed his claim for $97.20 covering 
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mileage in attending the annual meeting of the American Occupa- 
tional Therapy Association under orders of the Acting Surgeon 
General of the Public Health Service, dated September 7, 1922, the 
disallowance being for the reason that the Veterans’ Bureau appro- 
priation indicated for charge “ Medical and hospital services, 1923,” 
hereinafter quoted, part of which was allotted to the Public Health 
Service pursuant to the act of June 12, 1922, 42 Stat. 649, did not 
specifically authorize that character of expenses as required by sec- 
tion 8 of the act of June 26, 1912, 37 Stat. 184, as a prerequisite to 
allowance of such expenses. Section 8 of the act of June 26, 1912, 
supra, provides: 


No money appropriated by this or any other Act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attend- 
ance of any person at any meeting or convention of members of any society 
or association, unless such fees, dues, or expenses are authorized to be paid 
by specific appropriations for such purposes or are provided for in express 
terms in some general appropriation. 


The order directing the travel in question provided: 


In accordance with a request received from the Director of the U. S. 
Veterans’ Bureau, you are directed to proceed on or about September 22, 1922, 
to Atlantic City, N. J., to attend the annual meeting of the American Occupa- 
tional Therapy Association, to be held in that city, September 25-28, 1922. 

Upon completion of this duty you will return to your station. 

You are directed to use Treasury Department transportation requests for 
railroad transportation (but not for sleeping and parlor car accommodations). 
Reimbursement at the rate of eight cents per mile for the necessary travel 
performed in carrying out these instructions is hereby authorized. Trans- 
portation requests are inclosed. 


The appropriation for “Medical and Hospital Services, 1923,” 
act of June 12, 1922, 42 Stat. 649, provides: 


Medical and Hospital Services: For medical, surgical, dental, dispensary, 
and hospital services and facilities, convalescent care, necessary and reasonable 
aftercare, welfare of, nursing, prosthetic appliances, medical examinations, 
funeral and other incidental expenses (including transportation of remains), 
traveling expenses, and supplies, and not exceeding $100,000 for library books, 
magazines, and papers for beneficiaries of the United States Veterans’ Bureau, 
including court costs and other expenses incident to proceedings heretofore or 
hereafter taken for commitment of mentally incompetent persons to hospitals 
for the care and treatment of the insane, $64,658,680: * o, 

This appropriation shall be disbursed by the United States Veterans’ Bureau, 
and such portion thereof as may be necessary shall be allotted from time to 
time to the Public Health Service, * * * and transferred to their credit for 
disbursement by them for the purposes set forth in the foregoing para- 
graph * * * 


Claimant in his application for review states: 


I am in receipt of a statement disallowing my claim for $97.20 in Claim 
Number 14676. I am not satisfied and desire it transmitted to the Law 
Division for review. 

It seems very strange indeed that an officer of the U. S. P. H. S. should 
receive official orders from superiors which carry travel expense allowance 
and then after complying with the orders should be the victim of the ex- 
penses. It is of such a nature as to make an officer highly skeptical of the 
intention of orders, and I desire a full review. 

The appropriation may not have been made. I knew nothing of that. I 
obeyed orders and have become the victim of ignorance of my superiors. 
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Claimant was an officer of the Public Health Service and that 
service had an appropriation for expenses “ of officers when officially 
detailed to attend meetings of associations” for the promotion of 
public health. See appropriation for “ Freight, transportation, etc., 
Public Health Service, 1923,” act of February 17, 1922, 42 Stat. 380. 

Being an officer of a service having the authority to pay expenses 
for attendance at conventions, etc., claimant reasonably could assume 
that he would be entitled to mileage for the travel which he was 
directed to perform; however, all the facts, etc., submitted indicate 
that the attendance of claimant at the meeting of the association in 
question was at the request of and for and in connection with the 
work of the Veterans’ Bureau, the expenses being indicated for 
charge against an allotment under an appropriation for the work 
of that bureau. In view of these facts the plain provisions of sec- 
tion 8 of the act of June 26, 1912, supra, required the disallowance 
of the claim, and, upon review, such disallowance is affirmed. 

However, if a satisfactory showing can be and is made by the 
Public Health Service that the attendance at the meeting of the as- 
sociation in question was equally in the interest of the “ promotion 
of public health ” within the intent and meaning of the appropria- 
tion for “Freight, transportation, etc., Public Health Service, 
1923,” supra, there remaining an unexpended balance under that ap- 


propriation more than sufficient to pay the instant claim, there will 
be no objection to a further consideration of the matter in the light 
of such new and material facts as may be submitted. 


TAX ON GOVERNMENT PURCHASES. 


Where automobile repair parts were purchased for immediate delivery and 
without advertising, under the provisions of section 3709, Revised Statutes, 
and there was no proposal or contract, payment by the Government of the 
sales tax imposed by section 900 of the act of November 23, 1921, 42 Stat. 
291, is authorized, provided the written order for the goods contained no 
provision against payment of the tax or specified no price that excluded 
the tax. 


Comptroller General McCarl to the Secretary of the Interior, May 24, 1924: 


There was received your letter of March 13, 1924, transmitting 
with related correspondence a voucher for $17.86 stated in favor of 
General Motors Truck Co., Denver, Colo., for automobile repair 
parts furnished January 28, 1924, to the Rocky Mountain National 
Park, Estes Park, Colo. On the voucher the automobile parts are 
itemized stating the unit price and the amount, following which 
items are two others, one for war tax, 65 cents, and one for postage, 
86 cents, making the total of voucher $17.86. You state that the 
automobile parts, being obtainable from only one source, were or- 
dered without first obtaining a proposal or contract for the reason 
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that they were needed for immediate use, and you request decision 
whether under the circumstances the war tax item is a proper charge 
against Government funds. 

It appears that on receipt of company’s invoice, dated January 
28, 1924, covering six items, amounting to $16.35, with two addi- 
tional items, one for war tax of 65 cents, and the other for postage 
of 86 cents, making the total of invoice $17.86, a voucher was prepared 
from which the war tax was deducted and payment by disbursing of- 
ficer was made by check No. 40634 in the amount of $17.21, being the 
amount of the invoice less the war tax; that the company returned 
the check, protesting against the deduction, and requested that cor- 
rected check for the full amount of invoice be remitted; and that 
the voucher submitted by you is a revised voucher for the full 
amount of the invoice, $17.86, the war tax being entered thereon as 
a separate item. On its face the revised voucher bears the statement 
that the repair parts were furnished for Government-owned trucks 
by order dated January 18, 1924. No copy of said order or of the 
voucher on which payment was made accompanies your submission. 

Section 900 of the act of November 23, 1921, 42 Stat. 291, provides, 
in part, as follows: 

That from and after January 1, 1922, there shall be levied, assessed, collected, 
and paid upon the following articles sold or leased by the manufacturer, pro- 


ducer, or importer, a tax equivaent to the following percentages of the price for 
which so sold or leased— 

(1) Automobile trucks and automobile wagons (including tires, inner tubes, 
parts, and accessories therefor, sold on or in connection therewith or with the 
sale thereof), 3 per centum; 

(2) Other automobiles and motor cycles (including tires, inner tubes, parts, 
and accessories therefor, sold on or in connection therewith or with the sale 
thereof), except tractors, 5 per centum; 

(3) Tires, inner tubes, parts, or accessories for any of the articles enumerated 
in subdivision (1) or (2), sold to any person other than a manufacturer or pro- 
ducer of any of the articles enumerated in subdivision (1) or (2), 5 per centum; 

* * 7 > cd + x 


With reference to like tax under section 900 of the act of February 
24, 1919, 40 Stat. 1122, it was stated in decision of June 5, 1922, 10 
MS. Comp. Gen. 408: 

The tax involved is a tax imposed by law upon the manufacturers and the 
burden thereof * * * can be passed on to the purchaser only by a specific 
provision in a contract or by an increase in the price of the articles sold to 


cover the amount of the tax. The assumption of the tax by the purchaser is 
not to be implied. 


The voucher submitted shows that it is in payment for goods se- 
cured under a written order without advertising, the articles wanted 
being patented and not on sale by dealers, but by the owners of the 
patents or their agents at a fixed or uniform price. 

Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by adver- 
tising a sufficient time previously for proposals respecting the same when the 





DECISIONS OF THE COMPTROLLER GENERAL, 887 


public exigencies do not require the immediate delivery of the articles, or per- 
formance of the service. When immediate delivery or performance is required 
by the public exigency, the articles or service required may be procured by open 
purchase or contract, at the places and in the manner in which such articles are 
usually bought and sold, or such services engaged, between individuals. 

In view of the provision of section 3709, Revised Statutes, that 
when immediate delivery is required by the public exigency the ar- 
ticles required “ may be procured by open purchase or contract, at 
the places and in the manner in which such articles are usually bought 
and sold, * * * between individuals,” if it is the common busi- 
ness practice of this vendor and its agents in the sale of this class of 
goods to add to the amount of its invoices to its customers the sales 
tax imposed by section 900 of the act of November 23, 1921, such 
goods are properly billed to the Government in the same manner and 
the payment of the voucher under such circumstances, if otherwise 
correct, is proper, provided the written order for the goods contained 
no provision against payment of the tax or specified no price that ex- 
cluded the tax. See 25 Comp. Dec. 782. 

The voucher, with accompanying papers, is returned herewith. 


CERTIFICATION OF VETERANS’ BUREAU EMPLOYEES FOR 
INCREASE OF COMPENSATION. 


The Director of the United States Veterans’ Bureau may, in the exercise of 
discretion and subject to the statutory limitations, determine the date 
when the state of facts exists on which to base a certificate as to the 
ability and qualifications necessary to justify payment of increase of com- 
pensation to an employee of the bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bu- 

reau, May 24, 1924: 

I have your letter of May 6, 1924, requesting my approval of the 
issuance of a certificate by your bureau granting increase of 
compensation to Miss Annabel Hinderleiter, from February 12, 1924. 

It appears that the employee in question was transferred on 
February 12, 1923, from a position in the War Department at 
$1,200, plus increase of compensation, to a position in the Vet- 
erans’ Bureau at $1,440 per annum, which was all that she could be 
paid under the provisions of the act of October 6, 1917, 40 Stat. 383. 
The period of one year since she was employed in the War Depart- 
ment having expired, it is understood that you now desire to pay her 
increase of compensation. 

Whether or not an employee will be certified as a prerequisite to 
receiving increase of compensation is a question commitied by the 
various acts granting increase of compensation to the discretion of 
the head of the department or establishment in which the employee 
renders service. See 25 Comp. Dee. 77. 
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The head of the department can fix the date on which the state 
of facts existed which form the basis of the certificate. See 25 Comp. 
Dec. 924. 

You are advised that my approval of the certificate is not neces- 
sary. If you certify that the employee from and after a fixed date 
not earlier than February 12, 1924, possessed the ability and qualifi- 
cations as would justify payment of the increased compensation, she 
will be entitled to such increase from the date fixed in the certificate. 
Payment of the increase of compensation from the effective date of 
the certificate to the present date by disbursing officer of the bureau 
would be authorized in such a case, the voucher for the past period 
to be supported by evidence that the certificate has been made and 
by a copy of this decision. 


TRANSPORTATION OF HOUSEHOLD GOODS—UNITED STATES CUS- 
TOMS OFFICERS AND EMPLOYEES. 


Section 5 of the act of March 4, 1923, 42 Stat. 1454, providing for traveling 
and actual subsistence expenses of customs officers and employees while 
in a travel status or on a change of station, authorizes reimbursement for 
reasonable and necessary expenses incurred for packing, crating, freight, 
and drayage in the transfer of household effects and other personal prop- 
erty where approved by written orders of the Secretary of the Treasury. 


Decision by Comptroller General McCarl, May 24, 1924: 


In connection with the settlement of the accounts of J. L. Sum- 
mers, disbursing clerk, Treasury Department, there is for consid- 
eration the question as to the procedure to be followed in the matter 
of paying the expenses authorized under section 5 of the act of 
March 4, 1923, 42 Stat. 1454, which provides: 

That all customs officers and employees, including customs officers and em- 
ployees in foreign countries, in addition to their compensation shall receive 
their necessary traveling expenses and actual expenses incurred for subsistence 
while traveling on duty and away from their designated station, and when 
transferred from one official station to another for duty may be allowed, within 
the discretion and under written orders of the Secretary of the Treasury, the 
expenses incurred for packing, crating, freight, and drayage in the transfer of 
their household effects and other personal property, not exceeding in all five 
thousand pounds. 

The foregoing specifically provides that customs officers and em- 
ployees “ may be allowed, within the discretion and under the written 
orders of the Secretary of the Treasury, the expenses incurred for 
packing, crating, freight, and drayage in the transfer of their house- 
hold effects,” etc. 

In the absence of regulations prescribed by the Secretary of the 
Treasury reimbursement is authorized of reasonable and necessary 
expenses incurred which have the approval by written orders of the 
Secretary of the Treasury. 
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DEPARTMENTS, EXECUTIVE—SERVICES BETWEEN. 


The general requisites as to work performed by one department for another 
department, when the procedure is not in accordance with the provisions 
of section 7 of the act of May 21, 1920, 41 Stat. 613, are that the procuring 
department have an appropriation available for payment of the cost of the 
articles or service procured and that the performing department have an 
appropriation available for doing the character of work, etc., ordered. 

The appropriation of the Bureau of Standards for “continuation of the in- 
vestigation of structural materials,” act of January 5, 1923, 42 Stat. 1117, 
is generally available for sampling, testing, and analyzing cement, and the 
performance of that class of work by the Bureau of Standards for the War 


Department is authorized, reimbursement to be made upon an actual cost 
basis. 


Comptroller General McCarl to the Secretary of Commerce, May 24, 1924: 
I have your letter of May 10, 1924, as follows: 


Your decision of March 10, 1924, addressed to the disbursing clerk of this 
department, regarding the propriety of paying a per diem to A. C. Harrison, 
cement inspector of the Bureau of Standards, contained the following: 

“Tt is noted that the proposed payment is to be charged to the appropriation 
for ‘continuation of the investigation of structural materials,’ 42 Stat. 1117, 
and it is understood that the work, or at least the major portion thereof, is 
being performed on the basis of reimbursement from appropriations under con- 
trol of the War Department. There would seem to be some question as to 
whether the cost of inspection of materials delivered or to be delivered under 
contracts of purchase may be charged to an appropriation for continuation of 
investigations. There also arise questions as to the legality of such interde- 
partmental service for the particular jobs and whether a War Department 
appropriation may be charged with expenses in excess of what would have 
been payable to its employees for such service.” 

The several questions which you raised in that part of your decision above 
quoted you do not attempt to answer, but state that in view of the long exist- 
ing practice that these questions will not be raised in the audit on account of 
the expenditures made for services during the present fiscal year. 

The Bureau of Standards, however, desires to have these questions settled 
before the end of the fiscal year in order that the War Department, should 
it be deemed necessary, may have ample time to make provision for men, 
supplies, etc., and perfect the organization to take over this work, so that 
there may be no interruption to the supply of cement for the use in this 
project, the Wilson Dam. 

There is enclosed herewith copy of a memorandum on this subject in gen- 


eral, submitted by the Bureau of Standards and containing its views regard- 
ing this matter. 


You direct particular attention to that part of the decision rais- 
ing questions as to the charge, in the first instance, of the appro- 
priation for “continuation of the investigation of structural mate- 
rials” and the legality of the reimbursement method, in connection 
with which it appeared the cost to the War Department by having 
the work done by the personnel of the Bureau of Standards was 
much greater than would have been the cost to such department 
had the work been performed by its own regular personnel, or 
services specially engaged for that particular purpose at the places 
where the inspections were made, thus avoiding the payments of 
the maximum subsistence allowances for practically indefinite 
periods of time. 
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The general requisites as to work performed by one department 
for another department, when the procedure is not in accordance 
with the provisions of section 7 of the act of May 21, 1920, 41 Stat. 
613, are that the procuring department have an appropriation avail- 
able for payment of the cost of the articles or services procured and 
that the performing department have an appropriation available 
for doing the character of work, etc., ordered. 

The sampling and testing of cement, as distinct from the labora- 
tory analysis of samples, which analyses, as understood, were made 
in the Bureau of Standards laboratories, did not appear to be of 
the character of work authorized under the appropriation for “ con- 
tinuation of the investigation of structural materials,” the par- 
ticular fiscal year appropriation involved, act of January 5, 1923, 
42 Stat. 1117, providing: 


For continuation of the investigation of structural materials, such as stone, 
clays, cement, and so forth, including personal services in the District of 
Columbia and in the field, $195,000: Provided, That as much of this sum as 
necessary shall be used to collect and disseminate such scientific, practical, 
and statistical information as may be procured, showing or tending to show 
approved methods in building, planning, and construction, standardization, 
and adaptability of structural units, including building materials and codes, 
economy in the manufacture and utilization of building materials and sup- 
plies, and such other matters as may tend to encourage, improve, and cheapen 
construction and housing. 


It was not intended by the decision of March 10, 1924, to ques- 
tion the laboratory work, such work apparently being well within 
the scope of the work authorized under the appropriation. The 
question raised in said decision was with reference to the work of an 
inspector in the field engaged in sampling and testing cement de- 
livered for use on a construction project under the War Department. 

In explanation of the matters questioned you transmit a copy of 
letter of May 2, 1924, addressed to you by the Director of the Bureau 
of Standards, which is in part as follows: 


8. The facts in this specific case are as follows: 

The Bureau of Standards is inspecting and testing at various mills and at 
the bureau all of the cement contracted for by the War Department for use 
in the Wilson Dam. The salaries, traveling expenses, and subsistence of the 
inspectors, the cost of supplies, and other expenses incident to the work are 
paid for by the Bureau of Standards from its appropriation, “Testing Struc- 
tural Materials,” which provides “For continuation of the investigation of 
structural materials, such as stone, clays, cement, and so forth, * * *.” 
At the close of each month the total of the expenditures for the period are 
billed to the War Department on a “ Price-per-barrel” basis. This bill is paid 
by a War Department check, which is credited to the Bureau of Standards 
appropriation “ Testing Structural Materials.” No profit is added to our costs, 
and the reimbursement is simply a means of providing the bureau with suf- 
ficient funds to furnish the service desired. 

4. With regard to the question raised (a) as to whether the cost of inspec- 
tion may be charged to an appropriation for continuation of investigations, 
the bureau considers that this inspection (testing) service is actually a labora- 
tory investigation of specific materials. They supplement one another. Serv- 
ice tests in this field of endeavor are often depended upon for confirmation of 
laboratory observations, and occasionally result in modification of methods 
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of procedure. Test results are an important source of research data. In 
fact a technologic bulletin was prepared from the results of bureau’s tests 
of 20,000 samples made for various departments. 


In view of the explanation thus given, the matter of the availa- 
bility of the appropriation for “ continuation of the investigation of 
structural materials,” need not be further questioned. 

The matter of the cost of the work being greater to the War 
Department under the reimbursement plan need not be further con- 
sidered, in view of the incidental advantages to the Bureau of 
Standards and the Government as a whole, the inspections by 
Bureau of Standards personnel, as indicated in the letter of the 
Director of the Bureau of Standards, having a twofold advantage; 
namely, (1) the supplying to the War Department of the results of 
the inspections, and (2) the accumulation by the Bureau of Stand- 
ards of samples and data without the expenditure of its appropria- 
tion in gathering such samples and data. 

I again submit for your consideration the apparent.necessity for 
the promulgation of regulations administratively limiting the allow- 
ances of actual expenses and per diem in lieu of subsistence to em- 
ployees detailed for the performance of work contemplating or in- 
volving extended duty at the same place. Of course, no question is 
intended to be raised as to employees traveling from place to place 
with stops of short periods, but as to other than those employees, 
such, for instance, as those here in question, there should be a limit 
as to the time within which the full subsistence allowances will be 
granted. See 27 Comp. Dec. 439. 

There is one other matter to which attention is directed, namely, 
the manner in which bills for reimbursement are stated. In manu- 
script decision of May 7, 1924, it was stated: 

The claim of the Department of Justice should list the services of each 
accountant by inclusive dates and should identify the vouchers on which such 
services were paid. When that is done and the claim is certified by the proper 
officer of the Department of Justice and approved by the proper officer of the 
Interior Department, it should be paid by the disbursing officer of the Interior 


Department, if otherwise proper, following the procedure outlined in the 
General Regulations of this office, No. 21, of March 10, 1923. 


That is the general procedure for reimbursing appropriations for 
work done. Upon the facts presented there would appear to be no 
authority nor justification for reimbursement upon the basis of a 
price per barrel. 


AMERICAN BATTLE MONUMENTS COMMISSION—SUBSISTENCE EX- 
PENSES OF MEMBERS WHILE IN TRAVEL STATUS. 


The members of the American Battle Monuments Commission, created by the 
act of March 4, 1923, 42 Stat. 1509, are officers of the United States within 
the meaning of the act of April 6, 1914, 38 Stat. 318, and, in the absence 
of a waiver or modification of its provisions by statute, are limited by 
said act of April 6, 1914, to actual expenses of subsistence not exceeding 
$5 per diem while in a travel status. 


8779°—24—58 
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The appropriation for the American Battle Monuments Commission contained 
in the act of April 2, 1924, 43 Stat. 35, contemplates reimbursement of 
actual expenses of subsistence for the members and secretary of the com- 
mission during the life of the appropriation, in such an amount per day 
as may be fixed by appropriate regulation of the commission. 


Comptroller General McCarl to the Chairman, American Battle Monuments 
Commission, May 24, 1924: 


There was received May 6 your letter of April 30, 1924, request- 
ing decision whether the members and the secretary of the American 
Battle Monuments Commission are entitled to reimbursement of 
actual expenses in connection with the work of the commission 
without limit as to reimbursement of expenses for subsistence, or 
whether such reimbursement of actual expenses of subsistence is 
limited by provisions of permanent law. 

The American Battle Monuments Commission was created by the 
act of March 4, 1923, 42 Stat. 1509, the first two paragraphs of 
section 1 previding: 


That a commission is hereby created and established, to be known as the 
American Battle Monuments Commission (hereinafter referred to as the com- 
mission), to consist of seven members who shall be appointed by the President, 
who shall also appoint one officer of the Regular Army to serve as its secretary. 
The members and secretary shall serve at the pleasure of the President who 
shall fill any vacancies that from time to time occur. The secretary shall 
also serve as disbursing officer of the commission, who shall make disburse- 
ments upon vouchers approved by its chairman. 

The members of the commission shall serve without compensation except 
that their actual expenses in connection with the work of the commission 
may be paid from any funds appropriated for the purposes of this Act, or 
acquired by other means hereinafter authorized. 


The act of April 2, 1924, 43 Stat. 35, appropriating funds for 
the commission’s work, so far as here material, provides: 


For every expenditure requisite for and incident to the work of the Ameri- 
can Battle Monuments Commission authorized by the Act entitled “An Act 
for the creation of the American Battle Monuments Commission to erect 
suitable memorials commemorating the services of the American soldier in 
Europe, and for other purposes,” approved March 4, 1923, including * * * 
the transportation of, mileage of, reimbursement of actual travel expenses or 
per diem in lieu thereof to the personnel engaged upon the work of the com- 
mission, as authorized by law; * * * and the actual expenses of the 
members of the commission and its secretary, $95,750, to remain available until 
June 30,1925: * * * Provided further, That when traveling with the com- 
mission or on the business of the commission officers of the Army serving as 
members or as secretary of the commission shall be reimbursed for actual ex- 
penses as provided for other members of the commission: * * *. 


The organic act of March 4, 1923, provides for an appointment 
by the President of the members of the American Battle Monuments 
Commission, and there is no doubt that under that act standing alone 
the members of that commission are officers of the United States 
within the meaning of the act of April 6, 1914, 38 Stat. 318, and 
are limited to reimbursement of actual expenses of subsistence to 
$5 per day. 22 Comp. Dec. 29; 23 id. 372; 89 MS. Comp. Dec. 204; 
2 Comp. Gen. 236; 3 id. 186. 
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However, the act of April 2, 1924, appropriating funds for the 
commission to June 30, 1925, contains provisions which, for the life 
of the appropriation, indicate an intent that the members of the 
commission shall be reimbursed their actual expenses of subsistence 
without regard to the act of April 6, 1914. The act of April 2, 1924, 
provides funds for personnel engaged upon the work of the com- 
mission (which may be composed of Army, Navy, or Marine Corps 
officers—section 1, act of March 4, 1923—or civilians employed by 
the commission), and as to that personnel it provides for mileage, 
reimbursement of actual expenses, or per diem in lieu thereof “ as 
authorized by law.” As to travel of Army, Navy, and Marine Corps 
officers the provisions of law applicable are found in section 12 of 
the act of June 10, 1922, 42 Stat. 631, being for mileage at the 
rate of 8 cents, for actual expenses not exceeding $7 per day for 
subsistence, or per diem in lieu of subsistence not exceeding $6 per 
day; and as to civilian employees the applicable provisions of law 
are found in the acts of April 6, 1914, and August 1, 1914, 38 Stat. 
318 and 680, those provisions being for actual expenses of subsistence 
not exceeding $5 per day or a per diem in lieu of subsistence not 
exceeding $4 per day. 

The proviso quoted directs that Army officers who are members 
of the commission and the secretary, who is required to be an officer 
of the Regular Army, “shall be reimbursed for actual expenses 
as provided for other members of the commission”; that is, some 
other method than the method applicable to Army officers. It is 
evident that a discrimination was not intended against officers of 
the Army, Navy, or Marine Corps who may be serving as mem- 
bers of the commission or as its secretary when, as to other officers 
included among the personnel engaged upon the work of the com- 
mission, the statutory provision of June 10, 1922, shall continue to 
operate. These provisions of the appropriation can only be recon- 
ciled on the theory that members of the commission and its secre- 
tary are entitled to reimbursement of actual expenses of subsistence 
without reference to the act of April 6, 1914. 

You are accordingly advised that during the life of the appropria- 
tion members of the commission and its secretary may be reimbursed 
their actual itemized expenses of subsistence in such maximum 
amount per day as may be fixed by appropriate regulations of the 
commission. It will be observed, however, that unless annual pro- 
vision is made in ensuing appropriation acts the commission will 
be limited in the matter of reimbursement of actual expenses for 
subsistence to the amount fixed in the 1914 act, and the matter 
should be brought to the attention of the Congress with a view of 
providing otherwise by permanent law if the Congress should so 
desire. 
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RENTAL AND SUBSISTENCE ALLOWANCES OF ARMY OFFICERS DE- 


TAILED TO DUTY WITH THE AMERICAN BATTLE MONUMENTS 
COMMISSION. 


An officer of the Regular Army appointed a member of the American Battle 

Monuments Commission, such appointment requiring but a portion of his 
time, is in fact assigned to duties additional to his military duties, and 
contingent allowances, such as rental allowance, accruing by reason of 
his Army assignment will not be affected when in the performance of duty 
as a member of the commission. 

An officer of the Regular Army appointed secretary of the American Battle 
Monuments Commission or designated to assist in carrying out the pur- 
poses of the act of March 4, 1923, 42 Stat. 1509, and who is thereby 
relieved from the performance of military duty proper, is not entitled to 
rental allowance. 

The subsistence allowance, provided by section 5 of the act of June 10, 1922, 

42 Stat. 628, is not a contingent allowance and is payable at all times 

without reference to the oflicer’s assignment and accrues by the mere 


holding of office and being in a full pay status under the officer’s com- 
mission. 


Comptroller General McCarl to the Chairman, American Battle Monuments 

Commission, May 24, 1924: 

There was received May 6 your letter of April 30, 1924, calling 
attention to the fact that the act of March 4, 1923, 42 Stat. 1509, pro- 
vides for the creation of an American Battle Monuments Commis- 
sion and authorizes the appointment of officers of the Army as 
members of the commission and as secretary of the commission, and 
that the appropriation for the commission carried in the act of 
April 2, 1924, 43 Stat. 35, contains a proviso: 

That when traveling with the commission or on the business of the commission 
officers of the Army serving as members or as secretary of the commission 
shall be reimbursed for actual expenses as provided for other members of the 
commission. 

You state that the purpose of the proviso was that all members 
of the commission and its secretary who were traveling together 
should be on the same basis as to reimbursement of the expenses of 
traveling; but that question has arisen as to the rental and subsist- 
ence allowances of the Army officers serving as members >f the com- 
mission and as its secretary, and request decision: 

* * * Specifically, under this proviso, will officers of the Army serving 
as members or as secretary of the commission, when traveling with the com- 
mission or on the business of the commission, be on the same status with 
repect to pay and allowances as if they were making similar travel for the 
War Department, with the exception that in lieu of the travel allowances 
authorized by law for Army officers they will receive the travel allowances 
authorized for other members of the commission. 

Officers of the Army serving on the commission and the officer of 
the Army serving as secretary of the commission will be entitled to 
receive the same reimbursement for actual expenses of subsistence 
as other members of the commission are entitled to receive. Decision 
to you to-day. 

Your question in the present submission is with respect to the 
rental and subsistence allowances authorized for officers of the Army 
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by sections 5 and 6 of the act of June 10, 1922, 42 Stat. 628. Sec- 
tion 1 of the act of March 4, 1923, 42 Stat. 1509, provides: 


That a commission is hereby created and established, to be known as the 
American Battle Monuments Commission (hereinafter referred to as the com- 
mission), to consist of seven members who‘shall be appointed by the President, 
who shall also appo‘nt one officer of the Regular Army to serve as its secretary. 
The members and secretary shall serve at the pleasure of the President who 
shall fill any vacancies that from time to time occur. The secretary shall 
also serve as disbursing officer of the commission, who shall make disbursements 
upon vouchers approved by its chairman. 

The members of the commission shall serve without compensation except 
that their actual expenses in connection with the work of the commission may 
be paid from any funds appropriated for the purposes of this Act, or acquired 
by other means hereinafter authorized. 

Upon the request of the commission the President is authorized to designate 
such personnel of any department or of the Army, Navy, or Marine Corps, as 
may be necessary to assist in carrying out the purposes of this Act, and the 
comm ’ssion is authorized to employ such further personnel as may be necessary 
to carry gut the purposes of this Act, within the limits of any appropriation 
or appropriatons made for such purposes. 

Obviously the appointment of an Army officer as a member of 
the commission requires but a portion of his time and such appoint- 
ment in fact is to assign him to duties additional to his Regular 
Army duties, and his rights will be determined by his status under 
his Army assignment. If entitled to rental allowance because of 
his Army assignment he will not lose the rental allowance while 
temporarily absent from his station in connection with his duties 
as member of the American Battle Monuments Commission. 

The officer appointed secretary of the commission and other officers 
of the Army who may be designated to assist the commission in 
carrying out the purposes of the act necessarily will be relieved 
from other Army duties, such appointment or designation neces- 
sarily will operate to relieve them from Army duty proper, and 
the question for consideration is whether allowances payable to an 
Army officer on Army duty are payable when detailed to duties 
not pertaining to the Army. 

So far as subsistence allowance is concerned, that accrues at all 
times by the mere holding of office without reference to the officer’s 
assignment; it is not a contingent allowance and is payable so long 
as the officer is in a full pay status under his commission. 2 Comp. 
Gen. 219, 406, 415. The fact that the officer is in a travel status 
and entitled to receive reimbursement for his traveling expenses, 
including expenses of subsistence (whether reimbursed as actual 
expenses or as mileage) does not defeat his right to the subsistence 
allowance. 2 Comp. Gen 116. 

The contingent allowances payable to an officer of the Army are, 
however, payable only when on Army duty proper under an officer’s 
commission. The rental allowance is a contingent allowance; it is 
payable only if public quarters are not available at a post or sta- 


tion, 2 Comp. Gen. 47, 49. An officer entitled, while on Army duty, 
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to quarters in kind or to rental allowance in lieu thereof, does not 
‘carry that right with him when detailed or assigned to duties not 
pertaining to the Army. 2 Comp. Gen. 364, 707; 21 MS. Comp. 
Gen. 914, May 22, 1923; 28 id. 795, July 25, 1923; 26 id. 253, Oc- 
tober 6, 1923. So far as the appointed secretary and the officers 
designated to assist the commission in carrying out the purpose of 
the act are concerned they are not entitled to rental allowance as 
for public quarters not available at a post or station of the Army 
while so appointed or designated and serving with the commission. 
Your questions are answered accordingly. 


REFUNDS OF MONEY PAID AS FEES AND COMMISSIONS ON 
PUBLIC-LAND ENTRIES. 


Under the act of June 16, 1880, 21 Stat. 287, an entryman is entitled to 
refund of fees and commissions paid by him upon an entry of public land 
where the entry had been erroneously allowed and was subsequently can- 
celed without regard to the time elapsing between the cancellation of the 
entry and the filing of the application for refund. 


Decision by Comptroller General McCarl, May 26, 1924: 


There is before this office for consideration the claim of A. F. 
Seefeld for the amount of $34 paid by him on June 2, 1914, for fees 
and commissions on homestead entry, Denver, Colo., 019972. 

It appears that the entry under consideration was made June 
2, 1914, for land which was included in coal land withdrawal Colo- 
rado 9, by Executive order of December 16, 1911. 

Notwithstanding the provisions of section 2 of the act of June 
22, 1910, 36 Stat. 583, that 


* * * any person desiring to make entry under the homestead laws or the 
desert-land law, any State desiring to make selection under section four of 
the Act of August eighteenth, eighteen hundred and ninety-four, known as the 
Carey Act, and the Secretary of the Interior in withdrawing under the 
Reclamation Act lands classified as coal lands, or valuable for coal, with a 
view of securing or passing title to the same in accordance with the provisions 
of said Acts, shall state in the application for entry, selection, or notice of 
withdrawal that the same is made in accordance with and subject to the 
provisions and reservations of this Act. 
and although the land was classified as coal land when the applica- 
tion to make entry was filed, such application made no statement 
that it was made in accordance with and subject tothe provisions and 
regulations of the act of June 22, 1910. The entry was therefore 
erroneously allowed and could not be confirmed without the claim- 
ant’s consent to the reservation of the coal in the land. He having 
refused to consent to such reservation, the entry was canceled by 
letter “C” dated March 25, 1915. 

The application for refund of the amount paid as fees and com- 
missions was signed August 2, 1923, and appears to have been ap- 


proved by the Interior Department for payment under the pro- 
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visions of section 2 of the act of June 16, 1880, 21 Stat. 287, which is 
as follows: 

Sec. 2. In all cases where homestead or timber-culture or desert-land entries 
or other entries of public lands have heretofore or shall hereafter be canceled 
for conflict, or where, from any cause, the entry has been erroneously allowed 
and can not be confirmed, the Secretary of the Interior shall cause to be repaid 
to the person who made such entry, or to his heirs or assigns, the fees and 
commissions, amount of purchase money, and excesses paid upon the same 
upon the surrender of the duplicate receipt and the execution of a proper 
relinquishment of all claims to said land, whenever such entry shall have been 
duly canceled by the Commissioner of the General Land Office, * * *. 

Provision was also made by Congress for “the repayment of 
certain commissions, excess payments, and purchase moneys paid 
under the public land laws” by the act approved March 26, 1908, 
35 Stat. 48, as amended by the act ean December 11, 1919, 41 
Stat. 366, as follows: 

Sec. 1, That where purchase moneys and commissions paid under any public 
land law have been or shall hereafter be covered into the Treasury of the 
United States under any application to make any filing, location, selection, 
entry, or proof, such purchase moneys and commissions shall be repaid to the 
person who made such application, entry, or proof, or to his legal representa- 
tives, in all cases where such application, entry, or proof has been or shall 
hereafter be rejected, and neither such applicant nor his legal representatives 
shall have been guilty of any fraud or attempted fraud in connection with 
such application: Provided, That such person or his legal representatives shall 
file a request for the repayment of such purchase moneys and commissions 
within two years from the rejection of such application, entry, or proof, or 
within two years from the passage of this Act as to such applications, proofs, 
or entries, as have been heretofore rejected. 

Inasmuch as the application for refund here under consideration 
was not filed within two years from the cancellation of the entry or 
from the passage of the act of December 11, 1919, the question has 
arisen as to whether such claim is barred by the limitation of time 
stipulated therein. 

The act of June 16, 1880, was not repealed or superseded by the 
acts of March 26, 1908, and of December 11, 1919, and has been con- 
strued by the courts to be in full force and effect after the enact- 
ment of the latter statutes. See Billings v. United States, 50 Ct. 
Cls. 828; Frackleton v. United States, 54 id. 158; United States v. 
Poland, 251 U.S, 221. 

The act of June 16, 1880, is applicable to cases where the entries 
have been canceled or where from any cause such entries have been 
erroneously allowed while the act of March 26, 1908, as amended 
by the act of December 11, 1919, covers cases where the applications 
for entry have been rejected. 

In discussing the act of March 26, 1908, the Court of Claims 


in the case of Billings v. United States, supra, said, 
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The Land Office, in its administration of land affairs, has continually main- 
tained a technical distinction between a “rejection” of a claim and the “ can- 
cellation ” of one. In the former instance the officers treat a claim as rejected 
where a disputed record is before them and issue raised as to the entryman’s 
rights. The cancellation of a claim in the sense in which the officers characterize 
this proceeding is the ex parte act of the officials upon discovering a failure 
to comply with the law within the time stated. A cancellation of an entry, 
it is true, follows the rejection of the same, but the dual character of the 
one proceeding does not of itself destroy the technical distinction attributed to 
it when applied to a controversy over a land entry. 


In the instant case it appears from the record that there was no 
authority for the allowance of entry without the execution of a 
waiver to the coal in the land and therefore such entry was errone- 
ously granted. The statute applicable to the refund of the amount 
paid as fees and commissions in such a case is that of June 16, 1880, 
supra, and as no time limit is fixed therein during which claims for 
refund thereunder must be filed the claim in question is properly for 
consideration at this time. 

Payment of the sum found due by the Interior Department, $34, 
is authorized. 


FEES OF UNITED STATES COMMISSIONERS—WARRANTS OF AR- 
REST WHERE DEFENDANTS IN CUSTODY OF LOCAL STATE 
AUTHORITIES. 


A United States commissioner is not entitled to fees for issuing warrants of 
arrest, entering returns on same, and making copies of complaints in cases 
where the defendants were in the custody of the local State authorities 
at the time the warrants were issued and the commissioner had knowl- 
edge of that fact, in the absence of any showing that the State officers 
making the arrests could not legally have brought the prisoners before 
him, or that the State refused or was unwilling to surrender them. 


Comptroller General McCarl to United States Commissioner W. T. Dixon, 
May 27, 1924: 


There has been received your letter of April 22, 1924, requesting 
review of settlement No. 016750-J, dated March 14, 1924, disallowing 
an item in your account for the quarter ending December 31, 1923, 
in the amount of $4.50, representing charges for issuing warrants 
of arrest, entering returns on same, and making copies of com- 
plaints in cases where the defendants were in custody at the time 
the warrants were issued. 

The charges are as follows: 


Pp. 22, 24, 27, and 28. Charges for copies of complaints, issuing warrants 
of arrest, and entering returns. Total, $4.50. 
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It appears in each of the above cases that the defendants were 
apprehended by the sheriff’s force, sometimes alone and at other 
times with the aid of Federal prohibition agents without the service 
of warrant. The offenders were then placed in jail and complaints 
were later filed before you by an officer who made, or assisted in 
making, the arrest. Warrants were then issued and it is explained 
by you that at the time warrants were issued you were cognizant 
of the fact that the defendants were already in custody. 

It has been repeatedly held that the office of the warrant of arrest 
is to bring the person or persons against whom it is issued within 
the jurisdiction of the issuing tribunal. It is in no sense the basis 
or foundation of the prosecution; that, in commissioners’ courts, 
being the complaint upon which the warrant issues, 5 Comp. Dec. 
320. The purpose of the warrant is to obtain custody of the accused, 
and if he is already in custody and legally can be brought before the 
commissioner without a warrant, the warrant is unnecessary and 
the fees incident to the issuance thereof are unauthorized. 

The laws of Oklahoma provide for an arrest without warrant 
under certain prescribed conditions, the Criminal Code of that State 
providing as follows: 

Section 6594. Arrest made by whom— 

An arrest may be either— 
1. By a peace officer, under warrant. 
2. By a peace officer, without a warrant. 
3. By a private person. 
Section 6603. Arrest without warrant— 
A peace officer may, without a warrant, arrest a person— 
1. For a publie offense committed or attempted in his presence. 
2. When the person arrested has committed a felony, although not 
in his presence. 
8. When a felony has in fact been committed and he has reasonable 
cause for believing the person arrested to have committed it. 
4. Upon a charge, made upon reasonable cause, of the commission of 
a felony of the party arrested. 

It is a well-established rule that commissioners must conform to 
the practice prescribed by the statutes of the State wherein the arrest 
is made without regard to the fees to be earned by them. Section 
1014, Revised Statutes of the United States; 5 Comp. Dec. 172; 
10 id. 340; and paragraph 1053, Instructions to Commissioners. 

It is stated by you that the ruling referred to in 5 Comp. Dec. 320 
is, no doubt, a correct ruling where the defendant is in custody of 
the marshal or when the presence of a marshal or deputy may be 
had within a reasonable time, but that none of the defendants men- 
tioned in the disallowed item were in the custody of the marshal, the 
offenders having been placed in the county jail. In other words, the 
contention seems to be that the issuance of a warrant is necessary to 
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get the defendant before a United States commissioner when he has 
been caught in the act by State officials and placed in a county jail. 

It appears, however, that the defendants in these cases were ar- 
rested and placed in jail, either with or without the aid of a Federal 
prohibition agent, for the purpose of bringing them before you, and 
in absence of any showing that the officers making the arrest could 
not legally bring the prisoners before you or that the State refused 
or was unwilling to surrender them, it must be presumed that the 
warrants were unnecessary. Since warrants are issued for the sole 
purpose of apprehending criminals it must follow that the warrant 
can serve no purpose as between Federal and State authorities in 
enabling the Federal Government to secure offenders from the cus- 
tody of the State when the State is willing to give them up. 

In a similar case decided by this office July 13, 1923, 3 Comp. Gen. 
13, it was said: 

The plain duty of the commissioner, under the law, when complainants ap- 
peared before him to swear to a complaint against a certain offender, who was 
already in custody and the commissioner so informed, was to direct the oflicer 
to produce the offender before him for a hearing, instead of issuing a warrant 
of arrest and delivering the same to the marshal for service. 

Upon review of the matter no differences are found, and the settle- 
ment is sustained. 


PURCHASES—AUTOMOBILES—UNITED STATES WEATHER 
BUREAU. 


Where it is shown that the automobiles purchased for use of field stations of 
the United States Weather Bureau were designed and constructed primarily 
for transporting supplies and equipment and that passengers were carried 
only incidental to such transportation, payment is authorized, as the pur- 
chase is not in violation of the act of July 16, 1914, 38 Stat. 508, pro- 
hibiting the use of any appropriation for the purchase of motor-propelled 
passenger-carrying vehicles for any branch of the Government service 
unless such purchase is specifically authorized by law. 


Decision by Comptroller General McCarl, May 27, 1924: 


A. Zappone, disbursing clerk, Department of Agriculture, applied 
April 23, 1924, for review of settlement C-4918—A, dated February 
15, 1924, in which were disallowed items amounting to $1,860.30, 
being for the purchase of Ford automobiles by the Weather Bureau 
for use at field stations of the bureau at Due West, S. C., Drexel, 
Nebr., and Broken Arrow, Okla. 

The payments were disallowed on the ground that they were in 
violation of section 5 of the act of July 16, 1914, 38 Stat. 508, 
which prohibits the use of any appropriation for the purchase of 
motor-propelled passenger-carrying vehicles for any branch of the 
Government service unless such purchase is specifically authorized 
by law. 
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The automobiles in question are described as follows: 


For use of the station at Due West, S. C., Ford truck, TT chassis, with 
passenger and freight body, to contain in addition to the front seat two seats 
running the full length of the body, back of the front seat, seats to be adjust- 
able, i. e., to be so arranged that they may be raised or lowered to make way 
for a full load in the body. * * * 

Ford passenger chassis, equipped with starter and demountable rims, 
Martin-Parry body, Cat. #163-2. * * * 

Nov. 29, 1921, one truck with two collapsible seats in body. 











The following explanation was furnished by the Weather Bureau: 


All of the above vehicles were purchased for the sole purpose of carrying 
freight and not for the transportation of passengers. Such provisions as were 
made for the use of passengers, although merely incidental, were absolutely 
required to properly handle the principal and most important trucking for 
which the vehicles were acquired—the return of break-away kites fallen at 
long distances from official headquarters. These kites, in themselves, and 
ulso because of the very delicate and expensive meteorological instruments 
attached thereto, necessitate the most careful handling, not possible to be 
done by a driver alone. One or more passengers are therefore often taken in 
these trucks but only for the purpose of loading these kites and of holding them 


during transit to prevent breakage while traveling over frequently very rough 
roads. 
































The Weather Bureau has furnished a detailed description of the 
work for which these automobiles are used by which it is shown that 
the primary purpose is to haul supplies to the aerological stations 
which are necessarily located at some distance from a rail and tele- ' 
graph station and to carry on the work of said stations which have 
been established for the purpose of obtaining meteorological data ‘ 
by means of flying large kites. It is admitted that employees of the | 
stations are also transported in the automobiles but only in con- | 
nection with the handling of supplies and equipment. The detailed 
explanation is illustrated by photographs which show the auto- 
mobiles themselves and also the equipment transported in connec- é 
tion with the kite work. 

From the description and photographs of the automobiles it is 4 
clear that they are designed and constructed for use primarily in 
the hauling of supplies and equipment. It also appears that such is 
the primary use to which the vehicles are put, the carrying of pas- 
sengers being only incidental to such use. See 27 Comp. Dec. 1016, 
and the decisions cited therein. 

Upon review a difference of $1,860.30 is certified for credit in the 
disbursing officer’s account. 


CONTRACTS—RELEASE (QUALIFIED) AGREEMENT. 


Where a contract provided for the execution of a final release in full before final 
payment could be made and the contractor consented to a deduction from the 
amount due in consideration of payment being made without the execution 
of the final release as provided in the contract, the payment to it of the 
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amount as payment in full and final settlement of all claims and demands 
both in law and equity under the contract, with the exception of a claim 


specifically reserved, is not authorized, as the contract only provided for an 
unqualified final release. 


Decision by Comptroller General McCarl, May 28, 1924: 


There is before this office for consideration the claim of the 
E. Keeler Co. for $32.89, the amount deducted by the Navy Depart- 
ment from final payment under contract No. 4025, dated October 
16, 1919. 

By the contract referred to the claimant agreed to furnish, deliver, 
and install three horizontal water-tube boilers in accordance with 
certain specifications not here material. The work was to be com- 
pleted within 120 days from the date a copy of the contract was 
delivered to the contractor, and in accordance with this provision 
the final date for completion was fixed as February 17, 1920. It was 
further provided in the contract that should the contractor delay 
delivery beyond that date, or such extension therefrom as might 
be granted by the Government, it would be liable in damages at 
the rate of $40 per day for the period of delay. The Navy Depart- 
ment was advised by the contractor prior to the expiration of the 
120 days allowed that the boilers were completed and ready for 
shipment. As the foundations were not ready for the installation, 
shipment was delayed at the request of the Government until August 
28, 1920, after which they were shipped and installed in accordance 
with the terms of the contract. The contract provided that the con- 
tractor should be paid 50 per cent of the contract price when the 
three boilers had been placed on board cars at the works of the con- 
tractor ready for shipment, and that the balance should be paid 
in accordance with paragraph 29 of the general provisions, which 
is as follows: 
Payments and reservations: Vouchers will be prepared by the officer in 
charge of the work as soon as practicable after the end of each month, covering 
his estimate, according to the schedule of prices, of all material delivered, 
material worked into place, and work done to date. From such gross estimate 
will be deducted the next previous gross estimate, if any, and 10 per cent of the 
difference unless otherwise specified. The contractor shall certify to the cor- 
rectness, justness, and nonpayment of said vouchers, after which they will be 
forwarded to the Bureau of Yards and Docks for approval and for reference to 
the Paymaster General of the Navy for payment by check. Upon the comple- 
tion of the contract the balance due on account thereof will be covered by 
similar vouchers, subject to any credits in favor of the Government: Provided, 
That the contractor shall first execute and deliver a final release to the Govern- 
ment, in such form and containing such provisions as shall be approved by the 
Navy Department, of claims against the Government arising under or by virtue 
of the contract. 

‘The total amount due under the contract was $37,249 and payment 


was made of $37,049, the sum of $200 being withheld to cover cer- 
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tain work not completed. Upon completion of the work application 
was made for payment of the balance of $200, but inasmuch as the 
contractor asserted that there was due it the additional sum of 
$1,644.26 for extra compensation on account of losses due to increase 
in freight rates, increase in wages, and for storage, it declined to 
execute the final release provided for in paragraph 29 of the gen- 
eral provisions, supra. 

The proper procedure would have been to have withheld payment 
of the $200 due until such time as the final release was executed, and 
payment of this amount would have been a matter for consideration 
in the General Accounting Office where the claim for $1,644.26 was 
presented. Instead of this a qualified form of release was drawn up 
providing for the payment of the $200 balance of the contract price 
with a deduction therefrom of 2 per cent of the amount of the claim 
for $1,644.26, or $32.89, and payment was made of the sum of $167.11. 
The qualified release in so far as here material is as follows: 


Whereas the contract dated October 6, 1919, by and between the E. Keeler 
Company of Williamsport, Pennsylvania, party of the first part, hereinafter 
called the contractor, and the United States, party of the second part, herein- 
after called the Government, for the furnishing, delivering and installing of 
three 400 H. P. boilers, together with necessary foundations, etc., at the U. S. 
Naval Academy, Annapolis, Maryland, contemplates that final payment there- 
under shall not be made until the contractor shall have executed and delivered 
a final release in such form and containing such provisions as shall be approved 
by the Navy Department of claims against the Government arising under or 
by virtue of said contract; and 

Whereas the work under said contract has been completed; and 

Whereas the contractor desires to be paid the balance admitted by the Gov- 
ernment to be payable for said work and at the same time to reserve its claims 
for payment in the sum of $1,644.26, same being on account of increase of 
freight rates, storing of boilers at manufacturer’s plant, and increase in labor 
costs due to the delay of the Government in not having the addition to the 
power plant completed, and the Government is willing to pay said balance and 
permit the excepting of said claim from the operation of the release of claims 
contemplated by said contract provided it receives adequate consideration there- 
for, which consideration it has fixed at two per centum of the amount of said 
claim, or $32.89: 

Now, therefore, in consideration of the premises and for and in considera- 
tion of the sum of one hundred sixty-seven dollars and eleven cents ($167.11), 
lawful money of the United States (said sum being the balance admitted by the 
Government to be payable for said work, namely $200, less the sum of $32.89 
deducted with the consent, hereby given, of the contractor as consideration 
moving to the Government for the present payment of said sum of $167.11 
coupled with the exception from the operation of this release of claims for 
compensation in the sum of $1,644.26), to the contractor in hand paid by the 
Government, the receipt of which is hereby acknowledged, the contractor does 
hereby, for itself and its successors and assigns and its legal representatives, 
remise, release, and forever discharge the Government of and from any and 
all claims and demands whatsoever, in law and in equity, that the contractor 
has or may have under or by virtue of said contract, including all modifica- 
tions thereof; expressly excepting and excepting only, its said claim for com- 
pensation in the sum of $1,644.26, which said claim the contractor expressly 
reserves, It is, however, distinctly understood that nothing in this release 
shall operate as, or be construed to be, a recognition or admission by the 
Government of the validity of said reserved claim or any part thereof. 
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The claim for losses due for increased freight rates, increase in 
wages, and storage was filed in the General Accounting Office, and 
by decision dated March 15, 1924, the sum of $465.87 was allowed 
thereon, with the provision that payment thereof should be with- 
held until a final release is filed, as required by the contract, accept- 
ing said sum in full satisfaction of all claims arising under the 
contract. 

On April 25, 1924, the attorneys for the claimant addressed the 
following letter to this office: 


Referring to your letter of April ist regarding claim of the E. Keeler 
Company, of Williamsport, Pennsylvania, under Y. & D. contract No. 4025, 
you are advised that we now have ready for delivery executed releases acknowl- 
edging receipt of $665.87. This represents $200 final payment due under the 
contract, of which $167.11 was paid on August 24, 1922. The balance, $32.89, 
representing 2% of the claim withheld in consideration of the execution of a 
qualified release, together with the amount allowed in comptroller’s decision, 
review No. 5366, of $465.87, is now payable. 

We assume that the 2% withheld will now be paid the contractor, in view 
of the holding of the comptroller that the qualified release is not authorized 
by the contract and void. If this is correct, we shall forward the release with 
the understanding that warrant will be issued at once. 


The question of the deduction of $32.89 made by the Navy De- 
partment was not considered in the decision of March 15, 1924, since 
the claim presented did not include this item, neither was the effect 
of the qualified release determined by the allowance made in said 


decision. 

The contractor assented to the deduction of the sum of $32.89 
from the amount of $200 which was admitted to be due but not pay- 
able until a final release had been executed, and accepted the sum 
of $167.11, which was paid in full, and final settlement of all claims 
arising under the contract, except the claim for $1,644.26 for losses 
due to increased freight rates, increased wages, and for storage. 

The Government under the contract had a right to withhold final 
payment until the claim for increased wages, freight charges, and 
storage had been adjudicated. The release executed reserved to the 
claimant contractor the right to file a claim for these items but made 
no reservation with reference to the item of $32.89. On the con- 
trary, it expressly stipulated that upon the payment of the $167.11 
the United States should be released from any and all claims and de- 
mands whatsoever, both in law and equity, that the contractor has 
or may have under or by virtue of the contract, except the claim 
for losses due to increased freight charges, wages, and for storage. 
In view of this release no allowance can be made on the claim for 
$32.89. See decision of August 24, 1921, 1 MS. Comp. Gen. 568. 
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WAR RISK INSURANCE—INCONTESTABILITY AFTER SIX MONTHS. 


The provision in section 411 of the act of August 9, 1921, 42 Stat. 157, as 
amended, that policies of insurance issued in accordance with Article IV 
of the war risk insurance act shall be incontestable where the insurance 
has been in force six months, refers only to policies lawfully issued within, 
and subject to, the limitations and restrictions of Article IV as to the 
class or status of persons entitled to insurance, the amount of insurance, 
kind of insurance, etc., and can not be construed as validating a policy 
of insurance issued to a person not entitled thereto merely because the 
error of the administrative office was not discovered until after six months 

from issuance of the policy. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
May 29, 1924: 


1 have your letter of April 22, 1924, with reference to payment 
of insurance in the case of Robert E. Conniff, C-752127, as to which 
you state the facts to be that he 

* * * entered into a contract for his professional services as a contract 
surgeon with the U. S. Army on September 8, 1917. While so employed, namely, 
on October 26, 1917, he addressed a communication to the Secretary of the 
Treasury stating that he was a contract surgeon and made application for 
$10,000 war risk insurance. On October 31, 1917, the Bureau of War Risk 
Insurance communicated with the applicant and informed him that $10,000 
insurance had been granted, effective as of the date of application. An official 
blank was forwarded him for execution, and this blank was executed and re- 
turned to the bureau. On December 11, 1917, his contract was terminated, 
per Surgeon General’s letter of December 18, 1917. 


The war risk insurance act of October 6, 1917, 40 Stat. 409, pro- 
vided : 


That in order to give to every commissioned officer and enlisted man and 
to every member of the Army Nurse Corps (female) and of the Navy Nurse 
Corps (female) when employed in active service under the War Department 
or Navy Department greater protection for themselves and their dependents 
than is provided in Article III, the United States, upon application to the 
bureau and without medical examination, shall grant insurance against the 
death or total permanent disability of any such person in any multiple of $500, 
and not less than $1,000 or more than $10,000, upon the payment of the 
premiums as hereinafter provided. 


It is understood there is no question that a contract surgeon is 
not within the class of persons provided for by the insurance stat- 
utes, and it was so announced in Treasury Decision No. 8, W. R., of 
December 18, 1917, as follows: 

Contract surgeons are civilians under employment by the United States 
by contract for their personal services as medical attendants to the troops 
and are not within the terms of the act. (See T. D. 7 W. R. (5) as to medi- 
cal officers, Public Health Service.) 

It appears, however, that, notwithstanding Conniff was not within 
the insurable class, he continued to pay premiums to include June, 
1920, when he converted his insurance to a $10,000 ordinary life 
policy, and died June 20, 1921, and that subsequent to his death 
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payments under the policy were made to his wife as designated 
beneficiary to the amount of $3,808.60, when, it having been dis- 
covered that he had been a contract surgeon, the award was dis- 
continued, and the question now is whether payments under such 
award may be resumed. 

In so far as premiums continued to be sent by Conniff and were 
received by the United States, irregularity can not be considered 
as continuing any liability of the United States therein, and on the 
facts as presented I am compelled to conclude that there is no valid 
insurance under which payments would be authorized to be made 
as upon a matured policy by virtue of the insured’s death. 

You present the further question in connection with the case that 
this office render a decision as to whether, under section 411 of the 
act as amended, insurance in cases similar to this is payable. Sec- 
tion 411, act of August 9, 1921, 42 Stat. 157, as amended by the 
act of March 4, 1923, 42 Stat. 1527, provides: 

Subject to the provisions of section 29 of the War Risk Insurance Act and 
amendments thereto policies of insurance heretofore or hereafter issued in 
accordance with Article IV of the War Risk Insurance Act shall be incon- 
testable after the insurance has been in force six months from the date of 
issuance, or reinstatement, except for fraud or nonpayment of premiums: 
Provided, That a letter mailed by the United States Veterans’ Bureau to the 
insured at his last known address informing him of the invalidity of his in- 
surance shall be deemed a contest within the meaning of this section: Provided 
further, That this section shall be deemed to be in effect as of April 6, 1917. 

The question which arises under this provision is broadly whether 
six months having elapsed the insurance becomes incontestable, so 
that, under such facts as appear in the Conniff case, the insurance 
would be validated. 

The policy of insurance can have no greater meaning nor impose 
a greater liability upon the United States than that which is pro- 
vided by the statute. I would understand the provision of the stat- 
ute with reference to incontestability after six months to mean 
incontestable with respect to those: matters which usually are so in- 
contestable in life insurance—health condition, family conditions, 
relationship, etc.; that is to say, whether the insured appears a 
proper insurable subject. It has relation to what might be classed 
“defects” in the subject of insurance rather than defects in the 
authority to contract. 

Where the defect is in the authority to contract, as in the class 
of person who may be insured, that defect does not raise a question 
of contesting. The contract of insurance is simply no contract, 
because, resting on statute as to the class of persons to be insured, 
the Government can under no circumstances be concluded by a policy 
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issued to one not within that class. What errors may have been in 
the administrative office in permitting a policy to issue or run after 
it is found not to be a policy authorized by law does not require a 
liability to be found against the United States. 


SUBSISTENCE, PER DIEM IN LIEU OF—TEMPORARY DETAIL OF 
CUSTOMS SERVICE EMPLOYEE IN EXCESS OF 120 DAYS. 


Where the temporary detail of an employee of the customs service from his 
permanent duty station with a per diem allowance in lieu of subsistence 
was prolonged for nearly 12 months, and the head of the department failed 
to renew the detail by written order at the expiration of each 120-day 
period as contemplated by the provisions of section 166, Revised Statutes, 
as amended by section 3 of the act of May 28, 1896, 29 Stat. 179, payment of 
the per diem in lieu of subsistence is authorized upon the showing that the 
detail was not at the request or for the convenience of the employee, and 
that his return to his permanent duty station was contemplated at the 
expiration of his temporary detail. 


Decision by Comptroller General McCarl, May 29, 1924: 


In connection with the settlement of the accounts of A. R. Noble, 
collector of customs at Mobile, Ala., there is for consideration the 
question of allowance of credit for per diem in lieu of subsistence 
paid John F. Burke, inspector, for any period in excess of 120 days 
while on detail duty at Birmingham, Ala. 

It appears that Mr. Burke, inspector of customs at a salary of $4 
per day in the office of the collector of customs at Mobile, Ala., was 
detailed to Birmingham, Ala., under order by telegram, as follows: 


Washington DC Sept 5 22 


Collector of Customs, 
Mobile, Ala. 


Detail John F Burke Birmingham office temporarily authorized travel ex- 
penses and four dollars per diem lieu subsistence allowed. 


Clifford, Assistant Secty. 


Mr. Burke remained on this detail continuously until September 1, 
1923, a period of nearly 12 months, when he was made deputy col- 
lector in charge at Birmingham at a salary of $1,600 per annum. 
During the time of his detail he was paid, in addition to his salary, 
per diem at $4 per day in lieu of subsistence, beginning September 7, 
1922. 

Section 166, Revised Statutes, as amended by section 3 of the act 
of May 28, 1896, 29 Stat. 179, provides: 

Each head of a Department may, from time to time, alter the distribution 
among the various bureaus and offices of his Department, of the clerks and 
other employees allowed by law, except such clerks or employees as may be 


required by law to be exclusively engaged upon some specific work, as he may 
find it necessary and proper to do, but all details hereunder shall be made 
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by written order of the head of the Department, and in no case be for a period 
of time exceeding one hundred and twenty days. Provided, That details so 
made may, on expiration, be renewed from time to time by written order of 
the head of the Department, in each particular case, for periods of not ex- 
ceeding one hundred and twenty days. All details heretofore made are hereby 
revoked, but may be renewed as provided herein. 


No written orders renewing the detail appear to have been issued 
by the head of the department. 

In letter dated January 12, 1924, the assistant collector of customs, 
Mobile, Ala., states that the detail, which was made when the resig- 
nation of the former employee at Birmingham was accepted, was 
prolonged in the hope that an employee experienced in the tariff act 
could relieve Mr. Burke, “as the importations at that port are 
varied ”; that Mr. Burke, who was averse to accepting the position 
permanently, accepted the duty with the understanding it was 
strictly temporary, but upon the recommendation of the special agent 
who examined the Birmingham office he was regularly designated 
as deputy collector in charge of that port. 

The telegram of the Assistant Secretary of the Treasury of Sep- 
tember 5, 1922, authorized the detail “ Temporarily,” no time limit 
being specified; it was sent apparently to meet an emergent need in 
the interest of the Government, and may be accepted as a written 
order for the detail issued in accordance with the requirement of 
the statute, hereinbefore quoted, that might cover a period of 120 
days, which, on expiration, might be renewed from time to time by 
written order of the head of the department. The failure of the 
administrative office to renew the detail in writing as required by the 
statute was probably due to an assumption that the statute does not 
apply to details other than in Washington. But in this connection 
see 13 Comp. Dec. 545; 16 id. 162 and 422. The proviso of the 
statute that renewals of details may be made from time to time, at 
the expiration of 120-day periods, may be construed as directory 
to the head of the department and as imposing no duty or liability 
upon the employee. 

While Mr. Burke’s station was not at the seat of Government, he 
was not a field service employee in the sense of being regularly re- 
quired to go from place to place in the performance of his duties. 
He had a permanent duty station at Mobile and his detail for tem- 
porary duty at Birmingham contemplated his return to his perma- 
nent duty station at the expiration of the temporary duty. This 
case is to be distinguished from the case involved in decision of 
February 4, 1924. In that case it was understood at the time of the 
detail that same would last for a year or more, whereas in this case 
it was understood that the detail would last for only a short period 
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and the employee at all times during the continuance of the detail 
had reason to believe and expect that it was likely to terminate at 
an early date. 

In view of all the facts and circumstances appearing, including 
the showing that the detail was not at the request or for the direct 
benefit or convenience of the employee, credit for the payments made 
on account of the per diem in lieu of subsistence is authorized. 


PRINTING AND BINDING—OTHER THAN AT THE GOVERNMENT 
PRINTING OFFICE (FIELD SERVICES). 


Field printing is a class of printing within the intent of the act of March 1, 
1919, 40 Stat. 1270, and the limitations by the Joint Committee on Print- 
ing of $10,000 for the entire field service of the Department of the Interior 
for 1924 necessarily restricts such printing to that which is urgent and 
necessary, and is accordingly held to be a substantial compliance with the 
act of March 1, 1919, requiring all printing to be done at the Government 
Printing Office, “except such classes of work as shall be deemed by the 
Joint Committee on Printing to be urgent or necessary to have done else- 
where.” 

The provision in Title II, page 21, regulation No. 14 of the Joint Committee 
on Printing, authorizing enumerated items of field printing for the Depart- 
ment of Justice, such as records, transcripts, briefs, etc., of the United 
States courts, “as in the opinion of the court it is impracticable to have 
done at the Government Printing Office,” held to intend that such printing 
be authorized in advance by the court. Payments heretofore made for 
printing done outside the District of Columbia will be allowed upon the 
certificate of the court that it was er to have the work done at 
the Government Printing Office. 


Decision by Comptroller General McCarl, May 31, 1924: 


There is for consideration of this office the matter of the authority 
for the performance of printing work, other than at the Government 
Printing Office, Washington, D. C., for the field services of the De- 
partments of Justice and Interior, in view of the provisions of sec- 
tion 11 of the act of March 1, 1919, 40 Stat. 1270, as follows: 


Sec. 11. That the Joint Committee on Printing shall have power to adopt and 
employ such measures as, in its discretion, may be deemed necessary to remedy 
any neglect, delay, duplication, or waste in public printing and binding and 
the distribution of Government publications. * * * Provided further, That 
on and after July 1, 1919, all printing, binding, and blank-book work for Con- 
gress, the Executive Office, the judiciary, and every executive department, 
independent office, and establishment of the Government, shall be done at the 
Government Printing Office, except such classes of work as shall be deemed 
by the Joint Committee on Printing to be urgent or necessary to have done else- 
where than in the District of Columbia for the exclusive use of any field service 
outside of said District. 


The Regulations of the Joint Committee on Printing, No. 14, and 
issued under date of January 12, 1924, page 21, provide: 
Titte I1.—Authorized Field Printing 


101. That the departments hereinafter mentioned are authorized to do such 
field printing as may be urgent or necessary to have done elsewliere than in the 
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District of Columbia for the exclusive use of any field service outside of said 
District, provided the same is within the limitations of available appropriations 
and the regulations of this committee, as follows: 

* * * * * * * 


Department of the Interior. 


105. General—For such work as may be required during the fiscal year 
1924, not to exceed $10,000. 


Department of Justice, 


106. United States courts——Such records, transcripts, briefs, and other 
necessary papers required for official use as in the opinion of the court it is 
impracticable to have done at the Government Printing Office, except records 
prescribed by the Attorney General which shall be procured from the Govern- 
ment Printing Office. The printing and binding of records where the cost 
is divided between the Government and the private litigant may also be done 
elsewhere than at the Government Printing Office. For the fiscal year 1924, 
not to exceed $37,250. 

107. United States penitentiaries—Such work as may properly be done by 
the plants at Atlanta and Leavenworth. 

The question which arises in the settlement of Interior Depart- 
ment field printing, etc., items is whether the general authority to 
expend not to exceed $10,000, “For such work as may be required 
during the fiscal year 1924,” is such authorization by the Joint Com- 
mittee on Printing as is contemplated by the act of March 1, 1919, 
cited supra, or whether that act requires a specific enumeration of 
the items of work, or classes of such items of work, authorized to 
be done otherwise than at the Government Printing Office. 

The exception in the proviso of the act is as to classes of print- 
ing, and field printing may be said to be a class within the intent 
of such proviso. Of course, there might be further subclassifica- 
tions of such major classification; however, that appears a matter 
more particularly for consideration of the Joint Committee on 
Printing. The limitation of $10,000 for printing for the entire 
field service of the Interior Department appears to effectively re- 
strict such printing to that which is urgent and necessary, although 
it does not in terms so restrict it, and may properly be regarded as 
a determination by the committee that printing for the field serv- 
ice up to $10,000 is “ urgent or necessary to have done elsewhere than 
in the District of Columbia.” The authorization for field printing 
for the Interior Department, therefore, may be said to be a sub- 
stantial compliance with the requirements of the act of March 1, 
1919, supra. 

The question which arises in the settlement of Department of 
Justice field printing, etc., items is whether a certificate given by 
the court, after the printing, etc., work has been performed, that in 
its opinion it was impracticable to have such work done at the 
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Government Printing Office, is a compliance with the authority 
given the Department of Justice by the Joint Committee on Print- 
ing. Apparently it was the intention of the committee that the 
printing be authorized by the court in advance, the authority being 
as to such printing as in the opinion of the court it is impracticable 
to have done at the Government Printing Office. However, there 
is room for doubt whether the regulation was intended to require 
authorization in advance and whether the subsequent finding by 
the court as to the impracticability is not a compliance with said 
regulation. 

Accordingly such Department of Justice field printing items as 
are now being withheld from credit in accounts of paying officers 
or from allowance on direct settlement, may be allowed if correct 
otherwise than as to the questioned certificate of the court. 

The matter of the practice of the courts in this connection is being 
brought to the attention of the Joint Committee on Printing. 


PROHIBITION ENFORCEMENT—PURCHASES OF NARCOTIC DRUGS, 
LIQUORS, ETC., TO BE USED AS EVIDENCE—DISPOSITION OF PUR- 
CHASE MONEYS RECOVERED. 


The authority to advance funds to revenue agents under the appropriation for 
“Enforcement of Narcotic and National Prohibition Acts, 1924,” act of June 
8, 1923, 42 Stat. 1097, for the purchase of evidence of violations of the acts, 
is not a limitation as to the aggregate amount of such purchases author- 
ized to be made. 

The authority to advance funds for the purchase of evidence does not neces- 
sarily preclude reimbursement to agents of the cost of purchases of 
evidence made by them; however, the reimbursement method should be 
resorted to only when necessary, and a showing as to such necessity must 
be made. 

Recovered purchase moneys are moneys received for “ use of the United States,” 
such as are required by section 3617, Revised Statutes, to “be paid by the 
officer or agent receiving the same into the Treasury, at as early a day 
as practicable.” 


Decision of Comptroller General McCarl, May 31, 1924: 


There is for decision a question as to the amount authorized to be 
expended under the appropriation for “Enforcement of Narcotic 
and National Prohibition Acts, 1924,” act. of January 3, 1923, 42 
Stat. 1097, for the purchase of evidence of violations of the acts— 
(hat is, for purchases of the things prohibited from sale to be used 
us evidence against the unlawful vendors thereof. 

The appropriation provides: 

For expenses to enforce the provisions of the National Prohibition Act and 
the Act * * * approved December 17, 1914, as amended by the Revenue 
Act of 1918, including * * * the securing of evidence of violations of the 


Acts * * * Provided further, That not to exceed $25,000 of the total 
amount appropriated shall be available for advances to be made by special 


SE its TREE ABLES a LE ES OE A PL METI 
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disbursing agents when authorized by the Commissioner of Internal Revenue 
and approved by the Secretary of the Treasury, the provisions of section 3648 
of the Revised Statutes to the contrary notwithstanding. 

Prior to the fiscal year 1922 such of these purchases as were made 
were paid for by the revenue agents from personal funds which were 
subsequently reimbursed on proper voucher. 26 Comp. Dec. 780. 
And apparently the expenditures for such purchases were without 
limit as to amount so long as the total appopriation was not exceeded. 

There was no authority of law for advancing money to the agents 
for making the purchases, and enforcement effectiveness was said 
to have been considerably limited because the revenue agents charged 
with the enforcement of the provisions of the act quite frequently 
were not able to make the cash outlays for purchases, which pur- 
chases, if made, might result in conviction, and which purchases, if 
not made, might result in acquittal if indicted, or a failure to secure 
the necessary evidence to indict. See hearing before subcommittee 
of House Committee on Appropriations, legislative, executive, and 
judicial appropriation bill, 1922, pages 487 and 488. 

Looking to a full measure of enforcement effectiveness, authority 
was granted in the act of March 3, 1921, 41 Stat. 1274-1275, for 
making advances, notwithstanding the provisions of section 3648, 
Revised Statutes. However, the authority thus granted and re- 
peated each year thereafter was with a limitation, to wit, $25,000. 

The questions, therefore, which arise are (1) whether the limita- 
tion fixes the amount authorized to be expended for the purchase of 
evidence, and (2) whether recovered purchase moneys may again 
be used for making further and additional purchases or are moneys 
received for “ use of the United States ” and are required to “ be paid 
by the officer or agent receiving the same into the Treasury at as 
early a day as practicable.” Section 3617, Revised Statutes. 

These matters will be considered in the order stated: 

(1) It appears, notwithstanding the authority to make advances, 
that purchases are still being made by agents from personal funds 
which are reimbursed upon voucher, as was wholly the practice 
before the fiscal year 1922. The grant of authority to make advances 
for purchases does not of itself preclude the making of a part 
thereof by the reimbursement method. However, the advance of 
funds method should be used whenever practicable, and the reim- 
bursement method should be resorted to only in those cases where 
that method is necessary, and when thus resorted to the voucher 
upon which reimbursement is made should contain an explanation 
as to the necessity therefor. 

Whether or not the limitation of $25,000 (increased to $50,000 for 
the fiscal year 1925, act of April 4, 1924, 43 Stat. 72) was intended as 
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a limitation of the amount to be expended for the purchase of evi- 
dence is not altogether free from doubt. However, the intention so 
to restrict the amount of such purchases is not sufficiently clear to 
warrant such a construction, and accordingly it is otherwise construed. 

(2) Recovered purchase moneys clearly appear moneys received 
for “ use of the United States” such as are required by section 3617, 
Revised Statutes, to “be paid by the officer or agent receiving the 
same into the Treasury at as early a day as practicable,” and it is 
accordingly so held. 


DOUBLE COMPENSATION—TRAVELING EXPENSES. 


A civilian employee of the Government holding a position the salary attached to 
which amounts to $2,500 or more may not be employed in any other position 
under the Government with compensation attached, it being immaterial 
that he was in a leave-without-pay status from the first position for the 
period covered by the second position. 

A civilian employee of the Government holding two positions the total compen- 
sation of which is in excess of $2,740 per annum is not entitled to any 
portion of the increase of compensation of $240 per annum for either 
position. 


A civilian employee of the Treasury Department performing duty on a Govern- 
ment transport by arrangement with the War Department is still an em- 
ployee of the Treasury Department and is subject to its travel regulations 
and while in a travel status aboard such transport is entitled to reimburse- 
ment for subsistence and laundry expenses incurred while thereon, and to 
expenses of transporting himself and baggage between the vessel and his 
hotel. 2 Comp. Gen., 649, modified. 

Tips to room stewards and mess boys on a Government transport are not reim- 
bursable as traveling or subsistence expenses. 

Comptroller General McCarl to Alfred Brooks Fry, June 4, 1924: 

There has been received your letter dated February 5, 1924, re- 
questing reconsideration of the decision dated April 12, 1923, 2 
Comp. Gen., 649, wherein there was effected an adjustment between 
a rate of salary at $2,900 per annum attached to the position held by 
you as supervising chief engineer, Treasury Department, and a rate 
of salary of $5,000 per annum fixed by the Secretary of War as 
compensation for temporary services as a consulting marine engineer 
in the Army Transport Service, while accompanying a transport 
from a port on the Atlantic coast to a port on the Pacific coast, and 
there was found due the United States from you a difference of 
$378.74, representing an overpayment of salary of $493.84 less 
$115.10 allowed as reimbursable items of expense incurred on the 
authorized travel upon public business, the period involved being 
from on or about July 18 to on or about October 3, 1922. 

As the basis for the reconsideration there is now furnished as 
information not before brought to the attention of this office the 
fact that under the provisions of the act approved September 8, 
1916, 39 Stat., 821, you also hold the position of consulting engineer 
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in the Department of Labor (Immigration Service) at a salary of 
$1,500 per year, plus a bonus of $240, and you claim that in view of 
the authorization of Congress the salary of the position held in the 
Immigration Service should also be taken into consideration and 
given credit in any adjustment, involving the amount allowable as 
compensation, covering that particular period. 

Also further consideration of said decision is requested on the 
ground that in your opinion it is in violation of the precedent estab- 
lished by Congress in permitting and in effect authorizing your 
employment as a consulting engineer to the commission appointed 
under acts of Congress approved August 24, 1912, 37 Stat., 546; 
March 4, 1913, 37 Stat., 796: and March 9, 1914, 38 Stat., 300, to in- 
vestigate the feasibility and desirability of Government purchase 
and operation of pneumatic tubes for mail purposes, for which 
services there was paid by the congressional commission a per diem 
of $35 and expenses during that period of employment. 

This last proposition must be dismissed as untenable for the 
reason that the action of Congress in specifically authorizing an em- 
ployment otherwise prohibited by law is no justification for regard- 
ing such an employment as legal without such specific authority of 
Congress. 

You also refer to section 6 of the act of May 10, 1916, 39 Stat., 
120, which prohibited the receipt of two salaries when the amount 
thereof exceeds $2,000, and which as amended by the act of August 
29, 1916, 39 Stat., 582, does not apply “ to officers and enlisted men of 
the Organized Militia and Naval Militia in the several States,” and 
you claim that as you were an officer of the Naval Militia of the 
State of New York, the plain words of this act would seem to re- 
lieve you from the salary limitations of $2,000. 

Regarding this claim, you are advised that as neither the position 
nor salary of the office in the Naval Militia is involved in the ques- 
tion before me this plea is not for consideration. 

Considering the question of the proper compensation that under 
existing law may be allowed for the inclusive period while holding 
two, and, as it now develops three positions at the same time, the 
amount allowable is to be determined by the status of that combina- 
tion of positions, which the additional evidence now discloses to have 
then existed. 

The salary of the position held as chief engineer, Treasury De- 
partment, is paid from the appropriation for public buildings, op- 
erating force, that for the particular period being the act of Febru- 
ary 17, 1922, 42 Stat., 386, which provided: 

Operating force: For such personal services as the Secretary of the Treasury 
may deem necessary in connection with the care, maintenance, and repair of 


all public buildings under the control of the Treasury Department (* * *) 
together with the grounds thereof and the equipment and furnishings therein, 
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including assistant costodians, janitors, watchmen, laborers, and charwomen; 
engineers, firemen, elevator conductors, coal passers, electricians, dynamo 
tender, lampists, and wiremen; mechanical labor force in connection with 
said buildings, including carpenters, plumbers, steamfitters, machinists, and 
painters, but in no case shall the rates of compensation for such mechanical 
labor force be in excess of the rates current at the time and in the place 
where such services are employed, $3,800,000: Provided, That the foregoing 
appropriation shall be available for use in connection with all public buildings 
under the control of the Treasury ee including the Custom House in 
the District of Columbia, * * 


The position of chief engineer is not a statutory position but as 
it is estimated for annually it must be held to be one established by 
administrative authority having compensation fixed by regula- 
tions, and with well-defined duties that would devolve upon a suc- 
cessor to such position. It is not, therefore, a mere employment, but 
comes within the terms of section 1765, Revised Statutes, as to the 
receipt of “any additional pay, extra allowance, or compensation 
* * * for any other service or duty whatever, unless the same is 
authorized by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or compensation.” 

Section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat., 582, is also applicable to this position: 


That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * *. 


The act of September 8, 1916, section 6, 39 Stat., 821, specifically 
provided as to you that: 


Section six of the legislative, executive, and judicial appropriation Act, ap- 
proved May tenth, nineteen hundred and sixteen, as amended by the naval ap- 
propriation Act for the fiscal year nineteen hundred and seventeen, shall not 
prohibit the employment and payment, since May ninth, nineteen hundred 
and sixteen, in the Immigration Service at Ellis Island, of A. B. Fry, a consult- 
ing engineer employed in another branch of the Federal service, under such 
terms as the Secretary of Labor may prescribe. 


This provision of the act of September 8, 1916, permitted the hold- 
ing of the two specific positions referred to and the receiving of the 
respective salaries provided for each to the extent entitled in accord- 
ance with other laws and regulations. 

The service for the War Department is disclosed to have been ren- 
dered as a result of telegraphic authority from the Secretary of War, 
dated July 20, 1922, for your temporary employment for not to 
exceed 30 days in accordance with which you received what purported 
to be an appointment as supervising marine engineer at $5,000 per 
annum effective July 18, 1922. In the request for the engagement of 
this service by the Quartermaster General, dated July 17, 1922, it was 
stated : 


1. It is recommended that Alfred Brooks Fry be temporarily employed for a 
period not to exceed thirty days as consulting marine engineer at $5,000 per 
annum in the Quartermaster Corps of the Army, assigned to duty under the 
direction of the General Superintendent Army Transport Service, Brooklyn, 
N, Y, 
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2. It is desired to utilize Mr. Fry’s services for the purpose of making engi- 
neer observation on the U. S. Army Transport U. 8. Grant (formerly known as 
the Madawasha) during the voyage from New York to San Francisco, which is 
scheduled to commence on or about July 20, 1922, and to be completed on or 
about August 4, 1922. At the conclusion of the voyage Mr. Fry will return to 
New York City, where he will make a detailed report of his investigation, along 
with such recommendations as he may consider advisable. 


Under the date of July 18, 1922, this request was indorsed by the 
Secretary of War, as follows: 


Approved. Mr. Fry to be allowed subsistence while on this temporary duty 
and to return by way of the Panama Canal. 


This employment was required in connection with the Army 
Transport Service, Quartermaster Corps, and was designed to be 
payable under the appropriation for that service, the appropriation 
chargeable being that under the title “ Transportation of the Army 
and its supplies,” act of June 30, 1922, 42 Stat., 730, providing “ for 
expenses of sailing public transports and other vessels on the various 
rivers, the Gulf of Mexico, and the Atlantic and Pacific Oceans.” 

Summing up, it appears that you held in the first instance two po- 
sitions with duties and compensation fixed by regulations under au- 
thority of law. The salary of one of these positions was $2,900 per 
annum and the salary of the other was $1,500 per annum. As the 
salary of the position which you held in the Treasury Department 
was in excess of $2,500 per annum, you were precluded by the act of 
July 31, 1894, 28 Stat., 205, from holding any other position with 
salary attached in the absence of specific authority of law therefor. 
And the fact that you were on leave without pay from the position in 
the Treasury Department could not operate to permit you to hold or 
receive the salary of any other office or position so long as you cen- 
tinued to hold the position in the Treasury Department. Further- 
more, if the War Department employment could be regarded not as 
an office or position with salary and duties, but merely the rendering 
of a service with contemplated payment of compensation therefor, 
then the provisions of section 1765, Revised Statutes, would preclude 
payment to you for such service of any sum in excess of the amount 
of your fixed salary under the Treasury Department. 

It was stated in the decision of April 12, 1923, that the fact that 
you were away from your permanent position as supervising chief 
engineer on leave of absence without pay does not take your case out 
of the inhibition contained in section 1765, Revised Statutes, and the 
act of August 29, 1916, 39 Stat., 582, and that whether actually in re- 
ceipt of salary as supervising chief engineer during the period in 
question is immaterial. That opinion must be and is adhered to. As 
you appear to have been granted leave from the Treasury to permit 
you to perform a certain service for the War Department, your serv- 
ives were in effect loaned by the Treasury Department to the War 
Department, and therefore you were entitled to be allowed the pay 
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of the position legally held by you under the Treasury Department 
while performing the service for the War Department. 14 Comp. 
Dec., 294; 15 id., 692; 21 id., 66; 23 id., 242. 

With reference to your position in the Department of Labor it is 
disclosed that you were already absent therefrom on leave without 
pay, for some other personal reasons, and had been so absent for 
more than a month prior to your selection for the service under the 
War Department. Therefore, there is no question of a detail or loan 
from such position, and as the salary of that position does not appear 
to be due in any event, it is not for consideration in arriving at any 
adjustment for the period involved. In accordance with the law and 
the facts disclosed you are entitled only to salary for the position of 
supervising chief engineer during the period for which you per- 
formed service under the War Department. 

The accounts on file in this office disclose that you were paid for 
services with the War Department as for the period July 18 to Oc- 
tober 3, 1922, the sum of $1,041.67. It also appears that you were 
paid on the rolls of the Treasury Department for July 18 and 19 and 
from September 27 to through October, 1922. Accordingly you were 
only entitled to salary as supervising chief engineer for the period 
July 20 to September 26, inclusive, at $2,900, a total of $539.60, re- 
sulting in an overpayment of salary received of $502.07 which is 
chargeable to your account. 

The salaries of the two permanent positions held by you were 
$2,900 and $1,500, or a total of $4,400. It appears from the records 
that you have been paid the bonus or increase of compensation at 
the rate of $240 per annum in connection with the salary of $1,500 
attached to the position as supervising chief engineer in the Immi- 
gration Service since August 1, 1919, to latest recorded payment 
covering the month of January, 1924. 


The act of March 1, 1919, 40 Stat., 1267, granting this bonus, 
provides: 


Sec. 7. That all civilian employees of the Governments of the United States 
and the District of Columbia who receive a total of compensation at the rate 
of $2,500 per annum or less, except as otherwise provided in this section, shall 
receive, during the fiscal year ending June 30, 1920, additional compensation 
at the rate of $240 per annum: Provided, That such employees as receive a 
total of annual compensation at a rate more than $2,500 and less than $2,740 
shall receive additional compensation at such a rate per annum as may be 
necessary to make their salaries, _— their additional compensation, at the 
rate of $2,740 per annum, * * 


The statutes providing the bonus for subsequent fiscal years con- 
tained a provision identical with this except as to dates. 

The purpose of the granting of this bonus was to equalize to that 
extent the compensation of the lower-paid employees in the public 
service, and the additional compensation provided attaches to the 
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employee and not to the position. Said additional compensation is 
specifically stipulated to be for those employees “ who receive a total 
of compensation at the rate of $2,500 per annum or less.” As you 
received a total compensation largely in excess of the rate of $2,500 
per annum, you were not entitled to the additional compensation or 
bonus for any part of the period of your service after your return 
to civilian duty August 1, 1919. Accordingly there is charged to 
your account the additional sum of $609.33 as the amount of bonus 
disclosed to have been erroneously paid you for the period from 
August 1, 1919, to January 31, 1924. - 

Concerning your claim of $178.60, traveling expenses incurred in 
connection with the service performed for the War Department, the 
following items are allowed in accordance with the regulations of 
the Treasury Department, as you were still an employee of said de- 
partment, notwithstanding the arrangement under which you per- 
formed certain service for the War Department: 

July 20. Transportation, self and baggage, in New York to 
Armory Base, Brooklyn, $4.50. 

The regulations provide, paragraph 3, fares for cab or hack fare 
to and from post of duty, railway stations, wharves, and hotels, 
when the necessity is shown for the more expensive mode of trans- 
portation. No explanation is given for this charge, but as the trans- 
portation was in connection with a contemplated sea voyage and pre- 
sumably requiring for that reason the carrying of an exceptional 
amount of baggage this charge will be allowed as necessary. 

July 20 to August 8. Gratuities on U. S. Army transport Grant, 
New York to San Francisco, $12. As the crew aboard Army trans- 
ports are Government employees, already in receipt of compensation 
allowed by law for the performance of these usual duties, further 
allowance by means of gratuities paid from public appropriations 
may not lawfully be made. 7 Comp. Dec., 237. 

August 8. Transportation, self and baggage, from Army Base, 
San Francisco, to Hotel Stewart, $3. This item allowed as like item 
hereinbefore. 

August 19 to 31. Quarters and subsistence while serving under 
direction General Superintendent Army Transport Service, San 
Francisco, 13 days at $4; total, $52. 

The regulations provide for actual expenses of subsistence not ex- 
ceeding $5 per day, or a per diem in lieu thereof when authorized. 
A per diem was authorized by the Secretary of War, who has like- 
wise approved the same as a charge ultimately upon the appropria- 
tion under his control, and as the public interest is not therebv preiu- 
diced this charge will be allowed. 
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September 1 to 12. Gratuities on S. S. Ecuador, Los Angeles to 
Balboa, as follows: 

Waiter, $5; room steward, $5; deck steward, $1; bath steward, $2; 
rent of steamer chair, $1. 

As no per diem is charged for upon this stage of the return voyage, 
it is presumed that transportation was furnished on a transportation 
request for a passage which included subsistence. Paragraph (8) 
of the regulations referred to provides for customary fees to 
stewards and others on steamers for an ocean trip of 10 days or 
less, $10; or more than 10 days not exceeding $1 per day; rent of 
steamer chair not exceeding $2. The charges for these purposes 
being within the regulations are therefore allowed. 

September 12. Transportation self and baggage from steamer 
at Balboa, Canal Zone, to Hotel Tivoli, $1.78; porterage, Balboa, 
25 cents; allowed in recognition that such expenses are usual and 
necessary at that place. 

September 12 to 18, Quarters and subsistence at Balboa and 
Colon, 7 days at $4, $28; jitney transportation on official business 
in Canal Zone, $5.60; allowed in accordance with what is stated ante. 

September 19 to 26. Gratuities on S. S. Colon, Cristobal to New 
York: Waiter $4, room steward $4, deck steward $1, bath steward 
$1.50, rent of steamer chair $1, allowed in accordance with like items 
hereinbefore enumerated. 

September 26. Porterage at New York, 50 cents; transportation 
of self and baggage from Pier 27, North River, to 4 West Forty- 
third Street, $1.50. Same allowed in connection with ocean travel 
as hereinbefore stated. 

July 20 to September 26. Laundry, $44. The regulations pro- 
vide, paragraph (10), for the inclusion of laundry, and laundry has 
been properly associated with the expense of subsistence; accord- 
ingly such expenses may not be allowed additional where a per 
diem is allowed and paid as to any period. Per diem in lien of 
subsistence was paid for the period August 8 to 31, or 24 days, and 
September 12 to 18, or 7 days, a total of 31 days out of the entire 
period of 69 days occupied in the travel, which leaves 38 days 
during which actual travel expenses were, in effect, paid as a part 
of the transportation, during which there may be considered author- 
ized, as an allowance of the proportionate part of the $44 laundry 
charge, the sum of $24.21. 

In accordance with the facts and circumstances now appearing, 
upon reconsideration it is found that you have been overpaid in the 
sum of $1,111.40, less $146.81 allowed you as traveling expenses. 
Accordingly a net difference of $964.59 is certified due the United 
States. Said amount should be transmitted to this office without 
delay. 
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ALASKAN ENGINEERING COMMISSION—ADVERTISING—PUR- 
CHASES—CONTRACTS. 


As the Alaskan Engineering Commission was organized and placed under the 
jurisdiction and control of the Department of the Interior by Executive 
Order No. 2129, dated January 26, 1915, purchases made by it, or in its 
behalf, should be made as are purchases of the Department of the Interior, 
only after advertising, save in cases of emergency or whére no competition 
may be had, and contracts therefor must be reduced to writing and 
properly signed by the contracting parties. 

Section 3709, Revised Statutes, does not require advertising where no compe- 
tition may be had, but the fact that no competition can be had must be 
established. The requirement as to the execution of contracts is not 
affected by the absence of advertising because of an emergency or because 
of lack of competition. 


Decision by Comptroller General McCarl, June 4, 1924: 

R. D. Chase, special disbursing agent Alaskan Engineering Com- 
mission, paid the Alaska Transfer Co. $18 on voucher No. 5206, Jan- 
uary, 1923, accounts, for ice for the month of November, 1922, and 
$84 on voucher 5735 for drayage for the month of March, 1923, 
without compliance with section 3709, Revised Statutes, with respect 
to advertising, and without compliance with section 3744, Revised 
Statutes, with respect to reduction of contracts to writing and sign- 
ing by the parties at the end, and there is here for consideration 
whether the disbursing agent is entitled to credit for the payments. 

The act of March 12, 1914, 38 Stat., 305, 307, authorized the Presi- 
dent of the United States to locate, construct, and operate railroads 
in Alaska, and to perform these dutites he was authorized to employ, 
in his discretion, such officers, agents, or agencies as might be neces- 
sary, and “to make such * * * contracts as may be necessary to 
varry out any of the purposes of this act.” The President created 
an Alaskan Engineering Commission to locate, construct, and oper- 
ate the road and by Executive Order, No. 2129, dated January 26, 
1915, gave the supervision and control of the commission and its 
activities to the— 




















* * * Department of the Interior, as directed by the head thereof, in all 
respects and to all intents and purposes the same as if said work had been 
placed by law under the jurisdiction and control of the Department of the 
Interior. 


Section 3709, Revised Statutes, provides that all purchases and 
contracts for supplies in any of the departments of the Government 
except for personal services and except in cases of emergencies shall 
be made after advertising a sufficient time previously for proposals 
respecting the same. As has been frequently stated by the courts 
and by the accounting officers of the United States, the purpose of 
this requirement is twofold: (1) To give all people of the United 
States an opportunity of doing business with the Government when 
it is in need of supplies; and (2) to secure supplies for the Govern- 
ment at the lowest possible prices. There is no exemption of the 
Alaskan Engineering Commission or any other activity of the Gov- 
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ernment from the requirement to advertise, and it is obvious that the 
purposes to be subserved by advertising apply alike to all depart- 
ments, independent establishments, boards, etc., of the Government. 
The disbursing clerk reports that the failure to advertise for 
ice and for drayage was due to the fact that there was only one 
concern in Seward from which to obtain ice and only one concern 
equipped to handle the particular class of drayage required by the 
commission. In considering a similar contention a former Comp- 
troller of the Treasury in 14 Comp. Dec., 328, at page 330, said: 


* * * T think it is well established that the statute does not require 
advertising for proposals where advertising can not accomplish any useful 
result, which I think would be the case where there could be no competition. 

In the cases presented by you, therefore, the particular question arising is 
whether the fact that there could be no competition is satisfactorily established. 
Disbursing officers are not required any more than accounting officers are to 
make payments on merely formal evidence. * * * they are authorized and 
it is their duty to require reasonable explanations or further evidence. (See 
5 Comp. Dec., 410.) 


See also 1 Comp. Gen., 748; 2 id., 459. There were no statements or 
explanations attached to the vouchers relative to the failure to ad- 
vertise for the ice and drayage, but the explanations now submitted 
will be accepted as sufficient. Hereafter the explanations, etc., 
should be attached to the vouchers on which payment is made for 
the supplies purchased or services procured without advertising. 

Whether or not there be advertising, section 3744, Revised Stat- 
utes, provides that— 

It shall be the duty * * * of the Secretary of the Interior to cause and 
require every contract made by them severally on behalf of the Government, 
or by their officers under them appointed to make such contracts, to be re- 


duced to writing, and signed by the contracting parties with their names at the 
end thereof; * * *. 


Subsequent statutes, not here material, have made certain exceptions 
of small purchases by certain bureaus of the Interior Department 
from the requirement that all contracts of said department be re- 
duced to writing and signed by the contracting parties with their 
names at the end. No exception has been made in the case of the 
Alaskan Engineering Commission, but Disbursing Agent Chase has 
submitted an opinion dated April 2, 1915, of the Solicitor of the 
Interior Department to the effect that contracts executed by or for 
the Alaskan Engineering Commission are executed as agents of the 
President and are not within the requirement of section 3744, Re- 
vised Statutes. The opinion seems to be based on the following 
proposition : 

* * * Jt is apparent that as to the Alaskan railroads the President would 
have power to delegate the duty of immediate supervision to any oflicer or 
agent he chose. He could, if he so desired, delegate it to the head of a depart- 
ment not within the terms of section 3744, R. S. Section 3744, in my opinion, 
relates to such contracts as are necessarily within the scope of the duties of 


the respective departments therein named as expressly or impliedly conferred 
upon them by Congress. 
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The refutation of this reasoning is that the President did not 
delegate the supervision of the Alaskan Engineering Commission to 
the head of one of the departments to which section 3744, Revised 
Statues, does not apply but did delegate it to the Interior Depart- 
ment “in all respects and to all intents and purposes the same as if 
said work had been placed by law ” under the jurisdiction and control 
of said department. If the act of March 12, 1914, had placed the 
construction, etc., of the railroad under the Interior Department 
there could be no question but that section 3744, Revised Statutes, 
would have applied to all contracts necessary in the construction 
and operation of the road. The President had authority of law to 
place the work under the Interior Department, and it necessarily 
follows that when it was so placed contracts were required to be 
executed as were other Interior Department contracts—that is, evi- 
denced by writings signed by the contracting parties with their 
names at the end. Also, section 3743, Revised Statutes, as amended 
by section 18 of the act of July 31, 1894, 28 Stat., 210, and section 
304 of the act of June 10, 1921, 42 Stat., 24, requires that all con- 
tracts to be made by virtue of any law and requiring’ the advance 
of money, or in any manner connected with the settlement of public 
accounts, be deposited promptly in the General Accounting Office. 
However, since there appears to have been some misunderstanding 
with reference to the requirements of section 3744, Revised Statutes, 
as to the Alaskan Railroad, credit for the payment in the instant 
case will be allowed. As to future purchases by or on behalf of the 
Alaskan Engineering Commission the requirements of the law should 
be observed. 


COAST GUARD ENLISTED MEN—CORRESPONDING RATINGS IN THE 
NAVY. 


Under the provision in the act of May 22, 1917, 40 Stat., 87, providing that 
warrant officers, petty officers, and enlisted men of the Coast Guard shall 
receive the same rates of pay prescribed for “corresponding grades or 
ratings and length of service in the Navy,” an enlisted man of the Coast 
Guard who was discharged April 5, 1920, in the rating of acting yeoman 
and who had less than three years’ total service as acting yeoman and 
ship’s writer is entitled to the corresponding rating in the Navy of yeoman, 
first class. 


Decision by Comptroller General McCarl, June 4, 1924: 

Pinckney J. Balaguer, former ship’s writer and acting yeoman, 
United States Coast Guard, applied December 3, 1923, for review of 
settlement No. C-10827, dated June 21, 1923, disallowing his claim 
for difference between the pay of acting yeoman and chief yeoman 
for the period August 1, 1919, to April 5, 1920. 

Claimant enlisted in the United States Coast Guard April 15, 
1919, as acting ship’s writer; was permanently rated ship’s writer 
July 15, 1919, and on August 1, 1919, was rated acting yeoman, in 











DECISIONS OF THE COMPTROLLER GENERAL. 923 


which rating he continued to serve until the date of his discharge 
April 5, 1920. He bases his claim to the difference of pay in question 
on decision of the Supreme Court in United States v. Allen, 261 
U. S., 317, which held that under the act of May 22, 1917, 40 Stat., 
87, a yeoman of the Coast Guard is entitled to the pay of a chief 
yeoman in the Navy. 

Said act of May 22, 1917, provided: 


* * * That during the continuance of the present war, warrant officers, 


petty officers and enlisted men of the United States Coast Guard shall receive 
the same rates of pay as are or may hereafter be prescribed for corresponding 
grades or ratings and length of service in the Navy. 


The ratings of petty officers and enlisted men of the Coast Guard 
were not identical with ratings in the Navy, and before the provisions 
of the act could be applied it was necessary to determine what ratings 
in the Navy corresponded to ratings in the Coast Guard. The 
Commandant of the Coast Guard submitted to the Secretary of the 
Navy a tabular statement showing the several grades and ratings of 
warrant officers, petty officers, and enlisted men of the Coast Guard 
and their corresponding ratings in the Navy. The Secretary of the 
Navy issued a general order fixing such corresponding ratings, but 
different in some ratings from those proposed by the Commandant of 
the Coast Guard. Said order of the Secretary of the Navy deter- 
mined that the Navy rating corresponding to yeoman in the Coast 
Guard was yeoman, first class. 

The court in United States v. Allen held that the question of 
correspondence of duties under the act of May 22, 1917, is a matter 
of fact and not a matter of deference to the judgment of the Secretary 
of the Navy, and found as a matter of fact that the corresponding 
rating to yeomen in the Coast Guard was chief yeoman in the Navy. 
In United States v. Moran, 261 U.S., 321, the court likewise held that 
under said act of May 22, 1917, the corresponding rating in the Navy 
to a master-at-arms in the Coast Guard was chief master-at-arms. 

The court’s ruling in the Allen and Moran cases was limited to a 
finding of fact as to the correspondence of the ratings in question, 
and (following the same principle) the corresponding Navy rating 
to any other Coast Guard rating is a matter of fact to be determined 
from the best evidence. Decision December 4, 1923, Review No. 
5827. 

Claimant’s appointment to acting yeoman was probationary in 
character, and until he had served the required probationary period 
he was not qualified for the rating of yeoman. The court’s ruling in 
the Allen case that the rating of yeoman, Coast Guard, corresponds 
to chief yeoman in the Navy can not apply to claimant, who did not 
hold the rating of yeoman, Accordingly, the Navy rating corre- 
sponding to claimant’s rating in the Coast Guard has not been 
determined by the court’s decisions cited. 

8779° —24—_f10 
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The provision in the act of May 22, 1917, is that men in the Coast 
Guard shall receive the rates of pay prescribed for “ corresponding 
grades or ratings and length of service in the Navy.” It is apparent 
that length of service as well as rating enters into the determination 
of the corresponding pay of such ratings. A subsequent act—the 
act of May 18, 1920, 41 Stat., 603—assimilated the pay of petty 
officers and enlisted men of the Coast Guard to the pay prescribed 
for “ corresponding grades and ratings and length of service in the 
Navy.” In determining the corresponding Navy ratings applicable 
to men in the Coast Guard under that act the commandant issued 
General Order No. 43, effective May 18, 1920, which directed that 
yeomen in the Coast Guard with less than three years’ total service 
as yeomen and ship’s writers should be rated yeomen, first class; also 
that ship’s writers with less than three years’ total service as ship’s 
writers should be rated yeomen, first class. That determination, 
which takes into consideration length of service in the rating, seems 
to be in conformity with the spirit and intent of the law, since in the 
Navy there are yeomen, first, second, and third class, and service 
in the lower ratings of yeoman, third and second class, is necessary 
to qualify for the rating of yeoman, first class. 

Claimant having had less than three years’ total service as ship’s 
writer and acting yeoman, his corresponding rating in the Navy was 
yeoman, first class, the pay of which is less than he received as act- 
ing yeoman. 

Upon review the settlement is sustained. 


POSTAL SERVICE—ADDITIONAL PAY OF RURAL LETTER CAR- 
RIERS—EFFECTIVE DATE. 


The increase in pay authorized under the act of April 24, 1920, 41 Stat., 582, 
for rural letter carriers upon the lengthening of their routes, as deter- 
mined in accordance with the records of the Post Office Department, may 
be authorized retroactively effective, upon the correction of the record, as 
of the first of the month in which satisfactory evidence has been received 
that the record as to the length of the routes is correct. 

The additional allowance authorized under the act of July 28, 1916, 39 Stat., 
423, for rural letter carriers who are required to carry pouch mail, may 
be authorized retroactively effective, within the discretion of the Post- 
master General, as of the first of the month in which application for the 
allowance is received. 


Comptroller General McCarl to the Postmaster General, June 5, 1924: 

I have your letter of May 21, 1924, requesting decision as to the 
effect, if any, the principle announced in decision of May 12, 1924, 
3 Comp. Gen., 844, that certain appointments and promotions are 
effective oniy from the date of action of the appointing power, has 
on increase in pay gf letter carrier in the ruval delivery service. See 
also 3 Comp. Gen., 559. 
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You state as follows: 


The act of April 24, 1920, provides that— 

“Hereafter the pay of rural carriers and substitute rural carriers, which 
depends upon the length of the route, shall be determined in accordance with 
the records of the Post Office Department, which records shall be promptly 


corrected whenever the Postmaster General determines that such records are 
not correct.” 


Since the passage of this act it has been the practice of the department to 
readjust the salaries of rural carriers from the first of the month in which 
satisfactory evidence has been received that our records as to the length of 
rural routes are not correct. 

The act of July 28, 1916, provides that— 

“The Postmaster General may, in his discretion, allow and pay additional 
compensation to rural letter carriers who are required to carry pouch mail to 
intermediate post offices, or for intersecting loop routes, in all cases where it 
appears that the carriage of such pouches increases the expense of the equip- 
ment required by the carrier or materially increases the amount of labor per- 
formed by him, such compensation not to exceed the sum of $12 per annum 
for each mile such carrier is required to carry such pouch or pouches.” 

Our practice under the provisions of this law has been to make the additional 
compensation, if granted, effective from the first of the month in which applica- 
tion for allowance was received, even though as much as several months might 
elapse before investigation could be made, report submitted and a decision 
reached whether additional compensation was warranted. 

I have to request that I be advised whether your decision of May 12, 1924, 
will make it necessary that our practice in respect to cases arising under au- 
thority of the acts herein mentioned shall be changed. 


The rates are fixed by the act of June 5, 1920, 41 Stat., 1051, 
based on the different lengths of the routes. 

The increase of pay of the rural letter carriers under the act 
of April 24, 1920, 41 Stat., 582, is dependent on the lengthening of 
the route; that is, the length of the route is controlling, the record 
in the Post Office Department having been established by the statute 
as the evidence of the length. If the record be incorrect, it is the 
duty of the Post Office Department to make proper correction, which 
may be made as of a date retroactively shown to be the approximate 
date of the lengthening to the distance established by statute as 
entitling the carrier to the next higher rate of pay based thereon. 
Increased pay should be effective from the effective date of the cor- 
rected record and may be that adopted by the Post Office Depart- 
ment as the first of the month in which satisfactory evidence is 
received that the record was not correct. Such increase is not a pro- 
motion within the meaning of the decision of May 12, 1924. 

The additional allowance authorized under the act of July 28, 
1916, 39 Stat., 423, for rural letter carriers who are required to carry 
pouch mail is intended as reimbursement for additional expense of 
equipment and for additional physical labor. The granting of the 
allowance does not change the grade or designation of the carrier. 
While there is a discretion to be exercised by the Postmaster General 
in dividual cases, a determination that a carrier is entitled to the 
additional allowance is not a promotion within the meaning of the 
decision of May 12, 1924. ‘The additional allowance may be made 
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retroactively effective as of any date it is determined the carrier is 
put to the additional expense and labor, within the discretion of the 
Postmaster General, which you state has been adopted as the first 
of the month in which application for the allowance is received. 

The element that distinguishes these cases from promotions of 
assistant postmasters, supervisory officials, and clerks in first and 
second class post offices considered in the decision of May 12, 1924, 
is that in these cases the increase is not dependent upon any selection 
or recommendation of a subordinate officer to the appointing power, 
but upon a changed condition arising in the work of the carrier not 
subject to the control of the officers of the postal service. 

Your questions are answered accordingly. 


PURCHASES—PERSONAL FURNISHINGS. 


Articles of wearing apparel reasonably a part of the personal equipment re- 
quired by an employee to enable him to perform his regular duties, as dis- 
tinguished from articles required by an employee in connection with duties 
so varied or infrequent that there can be no assumption that they are his 
regular duties, must be considered as personal furnishings for the benefit 
of the employee and not procurable from public funds without specific au- 
thority from Congress. 

The distinction drawn between the purchase of rubber boots for employees of 
fish-cultural stations, Bureau of Fisheries, where the regular duties of these 
employees require their wading in water, etc., as compared with the pur- 
chase of gloves with metal reinforcements for employees of the Bureau of 
Standards to enable them to handle building material to determine its fire- 
resistance qualities, where such duties are of a laboratory nature and only 
occasional, is that in one case the employee reasonably could be required to 
furnish the equipment as necessary to enable him to perform the regular 
duties of the position to which appointed, whereas in the other case the rela- 
tion of the equipment to the employee’s regular duties is such that he eould 
not reasonably be required to furnish said equipment. 


Comptroller General McCarl to the Secretary of Commerce, June 5, 1924: 

I have your letter of May 23, 1924, requesting reconsideration of 
decision of May 7, 1924, holding that purchase of rubber boots for 
use of employees at fish-cultural stations was not authorized upon 
the facts presented. 

You base your request upon decision dated May 13, 1924, allow- 
ing the MacLeod Co. $18, purchase price for 12 pairs of gloves with 
metal reinforcements procured by the Bureau of Standards to be 
used by employees occasionally required to handle building material 
in determining its fire-resistance qualities. 

The decision of January 19, 1924, 3 Comp. Gen., 433, established 
general rules controlling purchases of personal furnishings. The 
facts presented with reference to the proposed purchase of the rubber 
boots were held not to authorize their purchase under those rules, 
whereas the purchase of the metal reinforced gloves was approved 
under the same rules. Your present submission relates to what dis- 
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tinction, if any, there was between the character of the two pur- 
chases justifying the disallowance of the one and the allowance of 
the other. 

Without reviewing either case in detail, the distinction lies in the 
fact that the rubber boots constitute wearing apparel reasonably a 
part of the personal equipment of individual employees of fish-cul- 
tural stations because of the very nature of their employment, being 
a part of the wearing apparel required for the personal comfort 
or convenience of the employee in connection with the principal 
or regular duties for which employed, whereas the metal reinforced 
gloves constitute laboratory equipment for infrequent or occasional 
use. In other words, it would be supposed that an employee of a 
fish-cultural station would be required in the course of his regular 
employment to wade in water, etc., necessitating the use of boots in 
connection with his regular duties for at least a portion of his time. 
From the facts presented in connection with the reinforced gloves 
it appeared that the duties of the employees of the Bureau of 
Standards are so varied that there could be no reasonable assump- 
tion that the regular duties for which the employees were engaged 
would require such gloves as a part of their personal equipment, 
being one of a great many duties only occasionally required. The 
employees could not be expected to furnish all the different equip- 
ment necessary in the accomplishment of all the work which might 
possibly come before the bureau. For this reason the gloves were 
considered as laboratory equipment rather than personal furnishings. 

Assuming that in each of the two cases under consideration the 
equipment was necessary from the Government’s standpoint to the 
accomplishment of the work in which used, the distinction between 
the two cases is that in one case the employee reasonably could be 
required to furnish the equipment as necessary to enable him to 
perform the regular duties of the position to which appointed, 
whereas in the other case the relation of the equipment to the em- 
ployee’s regular duties was such that he could not reasonably be re- 
quired to furnish said equipment. See decision of March 18, 1924, 
relative to special shoes and spats for employees in Bureau of 
Engraving and Printing; April 19, 1924, rubber gloves for use in- 
Patent Office; May 16, 1924, rubber boots, slickers, and mosquito 
head nets for field employees in Alaska. 

The decision of May 7, 1924, is affirmed. 
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TRAVELING EXPENSES — MILEAGE— MARINE CORPS OFFICER 
TRAVELING FROM MANILA, P. L, TO UNITED STATES VIA 
EUROPE, ON CHANGE OF STATION. 


An officer of the Marine Corps who, prior to the expiration of his tour of duty 
in the Philippine Islands, requested permission, when his tour of duty 
expired, to return to the United States via Europe and who, after his tour 
of duty was completed, received change of station orders granting his 
request and directing him to report to Quantico, Va., for duty, is held to 
be traveling under change of station orders as distinguished from orders 
authorizing travel for own convenience upon change of station; and he is 
entitled to reimbursement for the amount he would have been required 

to pay for subsistence on board a transport from Manila, P. I., to San 

Francisco, and mileage from the port of debarkation (Hampton Roads, 

Va.) to Quantico, Va. 


Decision by Comptroller General McCarl, June 5, 1924: 

Lester A. Dessez, first lieutenant, United States Marine Corps, 
requested November 21, 1923, review of.settlement certificate No. 
M-138375-N, dated November 7, 1923, wherein his claim for reim- 
bursement of actual expenses of travel from Cavite, P. I., to Quan- 
tico, Va., amounting to $286.08, was allowed in the sum of $14.08, 
for mileage from Hampton Roads, Va., to Quantico, Va., and the 
balance of the claim, amounting to $272, disallowed. 

The’ difference between the amount claimed and the amount 
allowed was disallowed for the following reasons: 


It was held in 3 Comp. Gen., 25, that none of the expenses of transportation, 
actual or implied, incurred by an Officer of the Navy (which would also apply 
to the Marine Corps), either for himself or his dependents, under a permission 
to change station as distinguished from an order to change station, may be 
borne by the United States under existing law. As it is apparent from claim- 
ant’s orders of Nov. 2, 1921, that he requested a change of station and that 
he was authorized to proceed (not ordered), no right to reimbursement by the 
Government for travel expenses incurred in said travel would accrue. 


The travel was performed without troops, and the officer left 
Cavite, P. I., January 16, 1922, and arrived at Quantico, Va., March 
24, 1922, traveling via Europe. His claim for commutation of trav- 
eling expenses by the route ordinarily prescribed by order may be 
itemized as follows: 


Thirty-two days, at one dollar and fifty cents per day, on the U.S. A. T. 
Logan, from noon January 17, 1922, to 8.00 a. m. February 18, 1922, 


from Manila, P. I., to San Francisco, Calif._........._....._..______ $48. 00 
Thirty-seven days awaiting transportation at San Francisco, at five dol- 
BR Ne OT nrc karemmmaiescaubcdweeeahbmncati mwa toene 185. 00 


Twenty-six days, at one dollar and fifty cents per day, on U. S. S. Chau- 
mont, from noon March 27, 1922, to 7.00 a. m. April 22, 1922, from San 
Tiameon tp Teamaere Mens, Va.2.si4.2 39. 00 
Mileage Hampton Roads, Va., to Quantico, Va 


Total claimed 


The orders under which Lieutenant Dessez performed the travel 
are dated November 2, December 19, and December 30, 1921, respec- 
tively. The order of November 2, 1921, from the Major General 
Commandant, Headquarters United States Marine Corps, Washing- 
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ton, D. C., addressed to the officer, then stationed at Cavite, P. I., and 
received by him December 5, 1921, is as follows: 


1. In accordance with the request contained in reference (a), you are 
hereby granted leave of absence for a period of two months, with forty-five 
days’ travel time, effective upon the reporting of your relief. You will stand 
detached from the marine barracks, naval station, Cavite, P. I, as of the date 
this leave becomes effective, and you are authorized to proceed, at your own 
expense for yourself and dependents, to the United States via the Suez Canal. 

2. Upon arrival in the United States you will proceed, at your own expense 
for yourself and dependents, to the marine barracks, Quantico, Va., and report 
to the commanding general for duty at that post. 

3. Keep this office informed of your address while on the above-mentioned 
leave. 


Reference (a) referred to was the officer’s letter of September 
20, 1921. 

On December 19, 1921, the commander in chief of the United 
States Asiatic Fleet issued the following order to the officer, which 
was received by him December 27, 1921: 

1. Upon receipt of these orders you will regard yourself detached from duty 
at the marine barracks, Cavite, P. I., and from such other duty as may have 
been assigned you; will report to the commandant sixteenth naval district for 
transportation to the United States, proceeding by the first available Govern- 
ment conveyance to San Francisco, California; upon arrival in San Francisco 
you will report to the commanding general, Department of the Pacific, for 
duty. 

2. The commandant sixteenth naval district will furnish the necessary trans- 
portation, via Government conveyance, from Manila, P. L, to San Francisco, 
California. 

3. No travel is authorized in the execution of these orders except by Gov- 


ernment conveyance. ; 
4. Comply with articles 135 and 136, Naval Regulations, 1920. 


The record indicates that upon receipt of this order the officer, 
having previously received the order of November 2, 1921, appa- 
rently informed the commander in chief of the Asiatic Fleet of his 
conflicting orders and, on December 30, 1921, the commander in chief 
issued the following amendatory order, which the officer received 
January 6, 1922: 

1. The commander in chief’s orders, dated 19 December, 1921, are so far 
modified that you will be detached 12 January, 1922, and carry out refer- 
ence (b). . 

Reference (b) was the Major General Commandant’s orders of 
November 2, 1921. 

The last-quoted order had the effect of revoking the orders of 
December 19, 1921, and reinstating the Major General Comman- 
dant’s orders of November 2, 1921. Upon request of this office and 
in explanation of the above-quoted orders the Major General Com- 
mandant, United States Marine Corps, on October 10, 1923, advised 
as follows: 


1, In reply to reference (a), you are informed that the orders of the Major 
General Commandant, dated November 2, 1921, were issued in accordance with 
the request made by Lieutenant Dessez on September 20, 1921, that he be 
“granted leave of absence for 60 days with 45 days travel time, upon the 
completion of my tour of foreign shore service in the coming December, with 
permission to return to the United States via the Suez Canal.” Sinee the 
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granting of this request would bring Lieutenant Dessez on the east coast, 
the Major General Commandant’s orders of November 2, 1921, assigned him 
to jauty at the Marine Barracks, Quantico, Va. * ¢ 

The commander in chief, United States Asiatic Fleet, while en route from 
inet to Manila, issued on December 19, 1921, the orders detaching Lieu- 
tenant Dessez from the marine barracks, Cavite, P. I., and ordering him to re- 
port to the commanding general, Department of the Pacific, for duty, apparently 
not cognizant of the fact that Lieutenant Dessez had received orders from 
the Major General Commandant in reply to his request of September 20, 
1921. * © 


The question for decision in this case is: Do these orders contem- 
plate change of station orders on expiration of tour duty or were 
they issued for the officer’s benefit and at his request? It is clear, 
I think, from the directions contained in the order of December 
19, 1921, from the commander in chief of the Asiatic Fleet and the 
explanation furnished by the Major General Commandant, that 
the orders in question were intended to be and were in fact change 
of stations orders. The orders of December 19, 1921, corroborate 
this view. The officer’s tour of duty would have been completed 
some time in December, 1921, and the orders of this date detached 
him from all duty to Cavite, P. I., and directed him to proceed to 
San Francisco for duty in the Department of the Pacific. Further- 
more, the officer did not request that he be relieved from duty at 
Cavite, P. I., and be transferred to the United States. His request 
was that upon completion of his foreign service in December, 1921, 
he be granted leave and permitted to return to the United States 
via the Suez Canal. 

It being held that the orders under which the travel was per- 
formed were valid orders authorizing a change of station, the de- 
cision in 3 Comp. Gen., 25, upon which the disallowance, in part, 
of the officer’s claim for reimbursement of traveling expenses was 
based, does not apply and there remains to be determined the 
amount of traveling expenses the officer is entitled to reimbursement 
for, if any. 

The decision in the case of Lieut. Julian P. Brown, dated Feb- 
ruary 13, 1923, 18 MS. Comp. Gen., 628, is applicable to the case 
now being considered. In that case Lieutenant Brown, who traveled 
from Peking, China, to Quantico, Va., via India, Europe, and New 
York, and who claimed reimbursement of traveling expenses to the 
extent of the actual expenses he would have incurred had he traveled 
via the usually traveled route from Peking to Manila and from 
thence by transport to San Francisco, and in addition mileage from 
San Francisco to Quantico, Va., under permission similar to that 
granted Lieutenant Dessez, was allowed actual and necessary ex- 
penses to the extent that he would have incurred such expenses had 
he in fact proceeded to the United States over the shortest usually 
traveled route and mileage from New York to Quantico, Va., but his 
claim for mileage was not allowed for the reason that “As neither of 
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the instructions to the commandant nor the orders issued by him 
thereunder contained any direction for travel after arrival in the 
United States from San Francisco to Quantico, and no such travel 
in fact was performed, claimant is not entitled to mileage therefor 
as claimed.” This officer would accordingly not be entitled to mileage 
from San Francisco to Quantico, Va., for the reason above stated. 

Upon review the settlement of November 7, 1923, as to that part 
which disallowed his claim for reimbursement for actual expenses 
of travel, to the extent of what he would have incurred while await- 
ing transport at San Francisco and by transport via the Panama 
Canal to Hampton Roads, Va., is sustained, and is reversed as to the 
item of what it would have cost for subsistence had the travel been 
performed by public transport over the shortest usually traveled 
route between Manila, P. I., and San Francisco, Calif. In addition 
to the amount allowed in settlement certificate No. M-13375-N, for 
mileage from Hampton Roads, Va., to Quantico, Va., there is cer- 
tified as being due the claimant the sum of $48. 


BUREAU OF RECLAMATION—ADMINISTRATIVE EXAMINATION OF 
ACCOUNTS. 


The Bureau of Reclamation (Reclamation Service) is a field service under the 
control of the Secretary of the Interior, with its headquarters located in 
Washington, D. C., and the accounts thereof are required by section 22 
of the act of July 31, 1894, 28 Stat., 210, as extended by section 304 of the 
act of June 10, 1921, 42 Stat, 24, to be administratively examined at the 
seat of government. 


Comptroller General McCarl to the Secretary of the Interior, June 5, 1924: 
I have your letter of May 15, 1924, reading: 


In connection with the reorganization of the Bureau of Reclamation of this 
department it is desired to have the accounting work performed at a field office 
in Denver, Colorado, where there is stationed a director of finance, who reports 
to the Commissioner of Reclamation with headquarters in Washington, D. C. 

I have noted the decision of your office of April 28, 1915 (21 Comp., 771, 773), 
wherein it is held that the administrative examination of accounts relating to 
the territory of Hawaii must be performed at Washington, D. C., but a question 
has been raised as to whether this decision applies to the Bureau of Recla- 
mation. 

It is therefore respectfully requested that you advise me whether the admin- 
istrative examination of the accounts of the Bureau of Reclamation may be had 
at Denver, Colo., or other field office outside of Washington, D. C. 


Section 10 of the act of June 17, 1902, 32 Stat., 388, creating the 
Reclamation Service, provides: 


That the Secretary of the Interior is hereby authorized to perform any and 
all acts and to make such rules and regulations as may be necessary and proper 
for the purpose of carrying the provisions of this Act into full force and effect. 


The acts which are authorized to be performed and the necessary 
rules and regulations which are authorized to be made are such as 
do not conflict with existing law. The matter, therefore, for decision 
is whether existing law requires the administrative examination of 
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Bureau of Reclamation accounts at the seat of government so as to 
preclude such examination elsewhere. 

The necessity for the Washington office of the Reclamation Service 
was explained by the then director of that service in his request for 
decision, transmitted to the Comptroller of the Treasury on April 
11, 1907, by the then Secretary of the Interior, 13 Comp. Dec., 733- 
734, as follows: 


The Reclamation Service is a field organization with a very small part of 
its force stationed in Washington on account of the necessity of being in close 
touch with the office of the Secretary of the Interior in order that he may have 
supervision of the field work as contemplated by the act. [Act of June 17, 
1902, 32 Stat., 388.] 


In decision of April 29, 1907, 18 Comp. Dec., 733, cited supra, 
page 737, it was said: 


I still adhere to the view above expressed, viz, that the Reclamation Service 
is not a part of the executive Department of the Interior or bureau or office 
thereof, but is a field service under the control of the Secretary of the Interior, 
with its headquarters located in Washington. 


Section 12 of the act of July 31, 1894, 28 Stat., 209, as amended by 
the act of March 2, 1895, 28 Stat., 807, stipulates and provides 
among other things for the time within which monthly and other 
accounts are required to be transmitted to the proper administrative 
officer in Washington, the time within which such transmitted 
accounts shall actually be received by the accounting officers, and 
the action to be taken in the event of failure to forward, etc., within 
the time prescribed. 

Section 22 of the act of July 31, 1894, 28 Stat., 210-211 (see sec- 
tion 304 of the act of June 10, 1921, 42 Stat., 24), provides: 


It shall also be the duty of the heads of the several Executive Departments 
and of the proper officers of other Government establishments, not within the 
jurisdiction of any Executive Department, to make appropriate rules and regu- 
lations to secure a proper administrative examination of all accounts sent to 
them, as required by section twelve of this Act, before their transmission to 
the Auditors, and for the execution of other requirements of this Act in so far 
as the same relate to the several Departments or establishments. 


The act of August 23, 1912, 37 Stat., 376, provides: 


Hereafter the administrative examination of all public accounts, preliminary 
to their audit by the accounting officers of the Treasury, shall be made as con- 
templated by the so-called Dockery Act, approved July thirty-first, eighteen 
hundred and ninety-four, and all vouchers and pay rolls shall be prepared and 
examined by and through the administrative heads of divisions and bureaus in 
the executive departments and not by the disbursing clerks of said depart- 
ments, except those vouchers heretofore prepared outside of Washington may 
continue to be so prepared and the disbursing officers shall make only such 
examination of vouchers as may be necessary to ascertain whether they repre- 
sent legal claims against the United States. 


I think the provisions of existing law very clearly require the 
administrative examination of Bureau of Reclamation accounts at 
the seat of government and preclude such examination being made 
elsewhere, and the decision is accordingly. 
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NAVAL OFFICERS—TRAVEL OUTSIDE THE LIMITS OF THE UNITED 
STATES IN NORTH AMERICA—RENTAL ALLOWANCE. 


Travel by Army transport from New York, N. Y., to Honolulu, Hawaii, via San 
Francisco, Calif., is travel “ outside the limits of the United States in North 
America,” notwithstanding a delay of 20 days in San Francisco awaiting 
transportation, and a naval officer performing such travel upon a change 
of station is, under section 12 of the act of June 10, 1922, 42 Stat., 631, 
only entitled to actual expenses. 

A naval officer changing station who is delayed en route to await transporta- 
tion is entitled to rental allowance durimg such period of delay if public 
quarters are not available and none are occupied by him or his dependents. 

Comptroller General McCarl to Lieut. S. C. Stengel, United States Navy, June 


» 1924: 


I have your application dated October 16, 1923, for review of 
settlement No. M-106382-N, dated September 26, 1923, disallowing 
your claim for mileage from New York, N. Y., to San Francisco, 
Calif., under orders dated June 29, 1922, as follows: 


1. You will regard yourself detached from duty at the navy yard, New York, 
N. Y., at such time as will enable you to report on 24 July, 1922, to the com- 
mandant of the third naval district and the commanding oflicer of the U. S. S. 
Argonne for passage on board that vessel. 

2. Upon the arrival of the U. S. S. Argonne at San Francisco, Calif., you will 
report to the commandant of the twelfth naval district for transportation via 
the Army transport sailing on or about 14 September, 1922, for Honolulu, T. H. 

8. Upon arrival at Honolulu, T. H., you will proceed to Pearl Harbor, T. H., 
and report to the commandant of the fourteenth naval district for duty at the 
naval station, Pearl Harbor, T. H., and additional duty in the fourteenth naval 
district. 

4. The War Department has been requested to furnish transportation on the 
above-mentioned transport. 

5. The Secretary of the Navy has determined that this employment on shore 
duty beyond the seas is required by the public interests. 


Pursuant to these orders you were detached from duty at navy 
yard, New York, N. Y., July 23, 1922; reported on the U. S. S. 
Argonne for passage on July 24, 1922; arrived at San Francisco, 
Calif., August 17, 1922; sailed on the U. S. A. T. Logan September 
6, 1922, and reported for duty at the naval station, Pearl Harbor, 
Hawaii, on September 18, 1922. Traveling expenses incurred from 
July 25 to September 18, 1922, were paid in the amount of $43.50. 

The act of June 10, 1922, 42 Stat., 631, provides, in section 12, 
that— 


* * * Actual expenses only shall be paid for travel under orders outside 
the limits of the United States in North America. - 


For travel in the United States, except repeated travel and travel by 
air, the payment of mileage is provided. 

The claim for mileage was disallowed because the termini of the 
journey were not within the United States. 

It is now contended that the travel consisted of two distinct jour- 
neys, separated by a period of 20 days spent at San Francisco, Calif. 

The travel from New York, N. Y., to Honolulu, Hawaii, was 
under your orders required to be and was actually performed at 
sea and “ outside the limits of the United States in North America”; 
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and it is only in determining under which law it comes for the 
payment of either mileage or travel expenses that any question arises. 

Only one journey was directed and contemplated by your orders; 
a break in the continuity of the journey would not make it two 
journeys rather than a journey performed in two parts. 

It is not questioned that actual expenses, and not mileage, are 
payable for the travel from San Francisco, Calif., to Honolulu, 
Hawaii. The travel from New York, N. Y., to San Francisco, Calif., 
by ship outside the limits of the United States was performed in a 
similar manner pursuant to orders as a part of a journey to a 
destination outside the United States. 

Upon this review, the settlement is sustained. 

With respect to your delay at San Francisco, Calif., awaiting 
transportation, you are advised that you are entitled to rental allow- 
ance during such period if public quarters were not available for 
your use and none were occupied by your dependents. 2 Comp. 
Gen., 745. 


DOUBLE COMPENSATION—PAYMENT OF FEES AND EXPENSES TO 
POSTMASTERS SERVING GENERAL LAND OFFICE SUBPCENAS. 


The prohibition of section 1765, Revised Statutes, against the payment of 
additional pay or allowances to Government officers or employees whose 
salary, pay, or emoluments is fixed by law is not applicable to the payment 
to postmasters of fees and expenses for serving General Land Office sub- 
peenas. 


regulations of the General Land Office provide for payment to postmasters 
of “the sum of $1 and actual expenses” for serving subpcenas, and where 
service can not be made at the post office and it becomes necessary that the 
postmaster serve subpoenas on the witnesses at their homes in outlying 
districts, to reach which there is available no public conveyance, the prac- 
tice of reimbursing the postmaster for the use of a private conveyance in 
making the service at the rate of 15 cents per mile will not be disturbed. 
Decision by Comptroller General McCarl, June 6, 1924: 

There is before this office for consideration the question of the 
legality of the payment to a postmaster for services rendered by him 
to the Genera] Land Office in serving subpoenas, the question being 
raised in connection with the claim of Felix A. Busse, postmaster, 
Twilight, S. Dak., per his voucher for $6.50, for serving subpwnas 
on two witnesses in the case of the United States v. Rucha A. Murray 
Hookstra, involving Bellefourche 014399. The amount of the 


voucher is the sum of three items, two of $1 each for subpanas, and the 
third for $4.50 for driving 30 miles in his own conveyance to serve 


the subpeenas, charged for at the rate of 15 cents per mile. 

As authority for paying postmasters for serving subpoenas the As- 
sistant Commissioner of the General Land Office quotes instructions 
that he states appear in the Special Agents’ Manual issued August 30, 
1905, approved by the Secretary of the Interior under authority of 
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the act of March 3, 1905, 33 Stat., 1156, authorizing the appointment 


of special agents and others for the protection of the public lands. 
The instructions quoted read : 

When the notice of a suspension of an entry on charges in a special agent’s 
report is received by the special agent from the local officers for personal 
service upon the claimant and other parties in interest, he will himself make 
the service if practicable. If, however, he cannot make personal service with- 
out the outlay of considerable time and money, he will forward the notice, with 
blank affidavit (Form 4070a) attached, to the postmaster of the office at 
which the party to be served receives his mail, or to some other reliable person 
in the vicinity, of whom he may have knowledge, with the request that if he 
can conveniently do so, he will personally serve the notice on the party and 
leave a copy thereof with him. Upon the return of the affidavit duly executed, 
to the special agent, he will pay the party making the service the sum of $1 
and actual expenses, and take his voucher therefor. 

This method of securing service on witnesses is authorized by sec- 
tion 1 of the act of January 31, 1903, 32 Stat., 790, wherein it is pro- 
vided that— 
subpoenas may be served by any person by delivering a true copy thereof to 
such witness, and when served, witnesses shall be required to attend in obe- 
dience thereto: Provided, That if any subpoena be served under the provisions 
of this Act by any person other than an officer authorized by the laws of the 
United States, or of the State or Territory in which the depositions are taken, 
the service thereof shall be proved by the affidavit of the person serving the 
same: Provided further, That said subpoenas shall be served within the county 


in which attendance is required, and at least five days before attendance is 
required. 


Section 1765 of the Revised Statutes provides that— 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor ex- 
plicitly states that it is for such additional pay, extra allowance, or compen- 
sation. 


As the serving of subpeenas is not a duty required of the post- 
master by act of Congress or by order of the Postmaster General or 
regulation of the Post Office Department, and the service is rendered 
upon the postmaster’s special employment by another department of 
the Government, the compensation therefor being fixed by regulation, 
the prohibition of section 1765, Revised Statutes, is not applicable 
to the postmaster with respect to such service. United States v. 
Saunders, 120 U. S., 126. See 6 Comp. Dec., 683; 12 id., 68; 21 id., 
438; 22 id., 70, 693; 24 éd., 532. 

Although the regulation hereinbefore quoted provides for pay- 
ment to the person making the service “the sum of $1 and actual 
expenses,” it is stated that the existing practice of the General Land 
Office is to reimburse the postmasters at the rate of 15 cents per 
mile for necessary travel in serving subpenas. It is stated also that 
the large majority of witnesses to be reached live in outlying dis- 
tricts, but that the postmasters are able to serve approximately 90 
per cent of the subpoenas when the witnesses come for their mail, 
thus incurring no charge for travel; that in the emergency of a 
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witness not calling for mail in time for the serving of his subpeena, 
the General Land Office must have reasonable assurance that the 
service will be made by the use of private conveyance, and if this 
can not be insured by reimbursement of a reasonable charge therefor 
a more expensive method must be used, such as service by special 
agents, involving expenditure of salary, per diem, railroad, and 
sleeping-car fare in addition to a charge equal to the postmaster’s 
mileage allowance for conveyance hire to reach witnesses, or service 
by sheriffs or constables, for whom State statutes provide a mileage 
allowance in some instances greater than that which it is the practice 
to allow postmasters. 

In view of the economy to the Government thus shown in having 
subpeenas served by postmasters, and assuming that the postmasters 
serve the subpeenas on the witnesses at their homes in outlying dis- 
tricts, only in cases of absolute necessity, and to reach them there 
is available no steam or electric railway, stage coach, or other public 
conveyance, the use of which would fix the “actual expense” in 
making the service, I feel justified in holding that the existing prac- 
tice in such matters need not be disturbed and that, for the use of 
their private conveyance in making the service, postmasters may be 
allowed expenses at the rate of 15 cents per mile, which rate the 
Acting Commissioner of the General Land Office states is not un- 
reasonable. 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN WHO HAVE 
DESERTED THEIR VESSEL. 


There is no obligation on the owner of a vessel from which an American seaman 
has deserted while the vessel touched at a foreign port to transport the 
seaman back to the United States, and where such seaman has become 
destitute while abroad payment from public funds for transportation back 
to the United States, even though furnished on a vessel of the same com- 
pany as the vessel on which the seaman originally shipped, may be made 
under the laws applicable to destitute American seamen. 

Decision by Comptroller General McCarl, June 7, 1924: 

The New York & Cuba Mail Steamship Co. (Ward Line) has re- 
quested review of settlement 09226-S, this office, dated February 14, 
1924, disallowing $23.40 of its claim for $46.80 for transportation of 
two destitute American seamen from Habana, Cuba, to New York, 
N. Y., December 20 to 24, 1928. The amount disallowed represents 
claim for transportation of Arthur Manuel, the reason for the dis- 
allowance being that the seaman had last served on a vessel of 
claimant company. 

From the additional evidence furnished this office the facts appear 
to be that Arthur Manuel signed the shipping articles at the port 
of New York, October 24, 1923, for services on the S. S. Monterey; 
that notwithstanding the shipping articles (copy furnished) pro- 
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vided for no shore liberty in foreign ports, the seaman left the ship 
after its arrival at Habana, October 29, 1923, and the absence was 
not discovered until after the ship had sailed according to the usual 
and generally known schedule. The following notation was made 
by the master in the log book of the Monterey: 

Desertions: Arthur Manuel, watertender, deserted the vessel at Habana, 


October 29th. The matter reported to agent at Habana by wireless and to the 
United States consul. 


A certificate of desertion was secured from the American consul 
at Vera Cruz, Mexico, November 2, 1923, a copy of which has been 
furnished. 

December 20, 1923, the American consul at Habana, Cuba, placed 
Seaman Arthur Manuel on board S. S. Siboney, which belonged to 
claimant company, owner of the S. S. Monterey, to be returned to 
the United States as a destitute seaman. The usual consular certifi- 
cate was issued showing the destitution of the seaman and authoriz- 
ing transportation at an agreed amount of $23.40, being 2 cents per 
mile for 1,170 miles, less than the regular steerage rate. 

Nearly two months intervened between the date of desertion and 
the date the destitute seaman was placed on another ship owned by 
the same company which owned the ship from which the seaman had 
deserted. It is stated that although during the interval the vessel 
from which the seaman deserted touched Habana on three occasions, 
he did not seek to rejoin his ship. The evidence sufficiently estab- 
lishes the fact of desertion. 

Desertion of an American seaman from the ship on which he is 
serving breaks the contract of employment or the provisions of the 
shipping articles which control the obligation of both parties. Ac- 
cordingly, upon submission of satisfactory evidence that a seaman 
has deserted, the liability of the owners of the vessel on which the 
seaman last served to return him to the United States is terminated. 
Under the provisions of statutes relative to the transportation of 
destitute American seamen back to the United States the relation- 
ship of the owner of the vessel from which the desertion occurred 
to the deserting seaman found and certified as destitute is the same 
as toward any other destitute seaman placed on the vessel for 
transportation back to the United States. 

Upon review a difference of $23.40 is certified due claimant, 


CLASSIFICATION OF EMPLOYEES—WIDOW OF CIVIL WAR VET- 
ERAN. 


Under rule 5 of section 6 of the classification act of March 4, 1923, 42 Stat., 
1490, a widow of a Civil War veteran who, as a Treasury Department em- 
ployee, is in receipt of compensation at the rate of $1,600 basic and $240 
honus per annum on June 30, 1924, will continue to receive the total of 
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$1,840 per annum on and after July 1, 1924, as long as she remains in the 
same position held on June 30, 1924, notwithstanding that said position 
has been allocated to grade 2 of the clerical, administrative, and fiscal 
service, the maximum salary of which is $1,680 per annum, and also not- 
withstanding the rate of $1,840 will be an odd rate not expressly fixed 
by the classification act. 
Comptroller General McCarl to the Secretary of the Treasury, June 7, 1924: 

I am in receipt of your letter of May 27, 1924, as follows: 


Paragraph 5, section 6, of “the classification act of 1923” reads as follows: 

“If an employee is not a veteran of the Civil War or a widow of such 
veteran, and is receiving compensation in excess of the range of salary pre- 
seribed for the appropriate grade, the compensation shall: be reduced to the 
rate within the grade nearest the present compensation.” 
and paragraph 1, section 6, of the same act reads as follows: 

“In computing the existing compensation of an employee, any bonus which 
the employee received shall be included.” 

The Treasury has an employee who is a widow of a Civil War veteran and 
who is drawing a basic salary of $1,600 per annum, plus the $240 bonus, or a 
total of $1,840. The Personnel Classification Board has allocated the position 
held by this employee to grade 2 of the clerical, administrative, and fiscal service. 
The maximum salary in this grade is $1,680. There is not an $1,840 rate in any 
grade of this service. Your decision is requested as to what compensation 
shall be paid this employee on and after July 1, 1924. 


Section 6 of the classification act of 1923, March 4, 1923, 42 Stat., 
1490, provides six rules for determining the compensation to be 
established “ initially” for the several employees, and the quoted 
provision, which is rule 5, contains a prohibition in negative form 
against reduction of the total compensation, including basic and 
bonus, received by a widow of a veteran of the Civil War on June 30, 
1924. As long as such an employee continues in the same position 
subsequent to July 1, 1924, held prior to that date, which is allocated 
to a grade with salary attached less than received on June 30, 1924, 
rule 5 of section 6 constitutes a saving clause preventing reduction 
in the compensation to a rate within the grade wherein the duties of 
the position fall. This saving clause does not, however, prohibit the 
application of the other provisions of the classification act relative 
to reduction, section 9 (c) (d), or transfers, section 10. 

The statute makes no provision for any increase in the compen- 
sation of such an employee and is silent as to what the compensation 
shall be. Rule 4 of section 6, authorizing increase to the next higher 
rate, would not apply for the reason that the employee will not be 
receiving compensation “ for the appropriate grade.” 

Upon the facts submitted the initial salary of the employee men- 
tioned in your submission will be $1,840 on July 1, 1924. I am not 
unmindful of the fact that this will establish an “odd” rate not 
expressly fixed by the classification act, but it must be presumed that 
the enactment of a saving clause contemplated that contingency. 
The following notation should appear on the pay roll opposite the 
employee's name: “ Widow of Civil War veteran,” 
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MILEAGE—NAVAL OFFICERS. 


Where orders to an officer of the Navy directing his travel via Government 
transportation, in effect, limit the time for the performance of such travel, 
the element of time is paramount to the method of travel imposed, and the 
requirement therein that travel be performed by Government transportation 
does not preclude the officer’s right to mileage when, because of the non- 
availability of Government transportation, the travel was performed by 
commercial transportation at the officer’s expense. 


Decision by Comptroller General McCarl, June 7, 1924: 

John J. Jordan, former ensign (T), United States Navy, applied 
September 8, 1923, for review of settlement No. N-257251, dated 
April 2, 1923, disallowing his claim for mileage from Key West, 
Fla., to New York, N. Y., for travel performed December 27-31, 
1921, under the following orders: 


U. S. S. “ Niagara,” 
Havana, Cuba, 25 December, 1921. 
From: Commanding Officer. 


To: Ensign (T) John J. Jordan, U. S. Navy. 
Subject: Orders. 
Reference: BuNav. despatch 6421-1445 of 24 December, 1921. 

1, The above reference is quoted for your information and compliance. 
“U. S. S. Niagara 

“6421 Ensign John J. Jordan report commanding officer physical examina- 
tion completion detached proceed New York New York via Government transpor- 
tation thence proceed home await orders period Immediately arrival home 
report date arrival and local address Bu Nav period Temporary appointment 
as officers in Navy will by direction of President be revoked effective 81 Decem- 
her upon that date connection with naval services will terminate period 
Acknowledge receipt to Bu Nav 1445.” 

2. You will report to Lieutenant Jack S. Terry (MC), U. S. Navy, for medical 
exumination at 9.00 a. m. 26 December, 1921. 

8. There is no Government transportation available at this time, nor is it 
known when such transportation will be available, but should you prefer to 
proceed at your own expense to waiting for Government transportution you are 
authorized to do so, provided no additional expense to the Government will be 
involved. 

(Signed) C. W. Earry. 

These orders were delivered, claimant was detached from duty-on 
the U. S. S. Niagara on December 26, 1921, and proceeded to travel 
via Key West, December 27, 1921, reporting at New York, December 
31, 1921. The order of Bureau of Navigation directed him to pro- 
ceed to New York via Government transportation. By reason of 
the fact that Government transportation was not available, the com- 
manding oflicer added paragraph 3 authorizing claimant to proceed 
to New York at his own expense. 

The Bureau of Navigation reports that in cases of temporary 
officers who were not eligible for permanent appointment, and those 
who were eligible but declined to accept, they were given orders when 
practicable to proceed to the port nearest their home prior to Decem- 
ber 31, 1921, on which date their temporary appointments would 
expire by operation of law; that on November 5, 1921, Jordan 
stated his intention to accept appointment as gunner, and in view 
of such statement he was permitted to continue his duty on the 
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U. S. S. Niagara; that on December 20, 1921, dispatch was received 
stating that Jordan declined to accept permanent appointment as 
gunner, whereupon the orders were issued ordering him to proceed 
to New York, N. Y., via first available Government conveyance. 
Claimant states that in view of the fact of uncertainty when Gov- 
ernment transportation would be available, and the brief time to 
date of expiration of his commission, he proceeded by the only 
available means of transportation at that time. 

It is apparent that the primary and dominant purpose of the 
orders from the Bureau of Navigation was to get claimant home 
prior to December 31, 1921, date on which by operation of law he 
would cease to be an officer in the Navy. Whether claimant was 
responsible for the short time in which the orders could be executed 
is not material, since his right must be determined from the orders 
as issued and not from causes contributing to the necessity for 
issuing same. 

Claimant’s orders required that he travel to New York, N. Y., 
via Government transportation; also stated that his appointment 
as an officer in the Navy would terminate on December 31, 1921. 
Being thus limited in time, the duty impcsed by said orders could 
be performed only if Government transportation were available 
within the time limit. 

Evidently nonavailability of Government transportation was not 
known when orders were issued. 

The question is whether nonavailability of Government transpor- 
tation should serve to defeat the primary purpose of the orders when 
other means of transportation were available. Said orders having, 
in effect, limited the time for the performance of the travel involved, 
that element is paramount to the method of travel imposed, other- 
wise the primary purpose of the orders is lost. I am of opinion, 
therefore, that the travel in question was performed in obedience to 
orders, and that claimant is entitled to mileage from Key West, 
Fla., to New York, N. Y., 1,504 miles at 8 cents per mile, amounting 
to $120.32. 

Upon review of settlement $120.32 is certified due claimant. 


PERSONAL FURNISHINGS—RUBBER GLOVES. 


Rubber gloves, necessary for use of employees of the Patent Office regularly 
engaged in photostatic work, constitute personal furnishings such as the 
employees may reasonably be required to furnish to enable them to per 
form the duties for which engaged and, in the absence of specific appro- 
priation therefor, their purchase from public funds is not authorized. 


Comptroller General McCarl to the Secretary of the Interior, June 7, 1924: 
I have your request, dated May 3, 1924, for reconsideration of my 
decision of April 19, 1924, relative to the purchase of rubber gloves 
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for employees of the Patent Office for use in connection with photo- 
static work. 

As the basis for reconsideration there is submitted a statement by 
the chief clerk of the Patent Office which sets forth that— 


These gloves, like stirring rods and containers to hold chemicals used in 
the photostatic division, are considered a part of the equipment of the pho- 
tostat room. The employees mix and stir their chemicals with stirring rods 
or paddles in order that their hands will not be injured during the process. 
Of course, they could stir with their hands and produce identically the same 
results. In like manner, the employees can immerse their hands in the 
developing fluids in order to extract the developed prints, but in many in- 
stances not for a prolonged period of time. 


It appears further that the employees making use of these gloves 
are represented to be engaged in photostat operations as_ their prin- 
cipal duties, and the appropriation for the Patent Office discloses 
such positions specially provided for. 

Rubber gloves are undoubtedly personal equipment, and in this 
case such equipment as the employees reasonably could be required 
to furnish if deemed necessary, and the question for determination 
is: Does the appropriation authorize the purchase of such articles, 
either specifically or by an implication of their being a necessary 
agency for carrying out the purposes for which an appropriation was 
provided? Unless the actual facts are such as to furnish an affirma- 
tive answer there is no authority to expend the public funds for such 
a purpose. 

I find nothing in either the appropriation providing for contingent 
expenses of the office of the Secretary and the bureaus, offices, and 
buildings of the Department of the Interior, or in the distinct 
appropriations for the Patent Office, that specifically provides for 
such or like personal furnishings or equipment. 

The appropriation which it is disclosed is contemplated to be 
charged with the expenditure for such articles is that provision of 
the act of January 24, 1923, 42 Stat., 1203-4, under the subhead 
“General expenses, Patent Office,” providing— 


For producing copies of weekly issue of drawings of patents and designs; 
reproduction of copies of drawings and specifications of exhausted patents, 
designs, trade-marks, and other papers, * * *; reproduction of foreign patent 
drawings; photo prints of pending application drawings; and photostat and 
photographic supplies and dry mounts, $280,000. ° 


There are certain articles pertaining to laboratories and photo- 
graphic establishments that are essentially necessary equipment 
thereof, such as flasks, jars, and other containers and stirring rods, 
while, generally speaking, such things as gloves or aprons of any 
substance, laboratory coats, or other covering, or apparel of any 
kind are articles of personal equipment for which there is seldom 
any authorization to purchase. 

Those employed in such duties as are here considered are spe- 
cifically provided for by statute, and the service in connection with 
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which the equipment is to be used comprises their usual and regular 
duty. One who offers for and engages in a regular occupation pre- 
sumably is informed of the nature of the duties undertaken and is 
supposed to present himself properly appareled or equipped for 
service so far as concerns personal comfort and protection. It is 
not alleged that the photostatic operations can not be carried on 
without gloves, it being stated merely that the work can not be car- 
ried on as expeditiously and satisfactorily without such gloves. But 
even if the operations could not be carried on without such gloves 
they would constitute such equipment as the employees reasonably 
could be required to furnish as necessary to enable them to perform 
the duties for which engaged. 3 Comp. Gen., 433. 
The decision of April 19, 1924, must be and is affirmed. 


STAR MAIL ROUTE CONTRACTS—JURISDICTION OF POSTMASTER 
GENERAL. 


The action of the Postmaster General in making deductions under the pro- 
visions of section 3962, Revised Statutes, for failure of a star mail route 
contractor to perform service in accordance with the terms of his contract 
is not subject to review by the General Accounting Office. 

The Postmaster General, before certifying to the General Accounting Office a 
deduction made by him for failure to perform service under a star mail 
route contract, may correct his own errors, open, reconsider, and reverse in 
whole or in part any case decided by himself, but once a deduction has 
been made and certified to the General Accounting Office and a charge 
entered, it can not be removed by the Postmaster General, or any other 
administrative officer of the United States, without the concurrence of the 
Comptroller General in accordance with existing law (section 409, Revised 
Statutes). 


Decision by Comptroller General, June 9, 1924: 

There are before this office for consideration questions as to (1) 
the conclusiveness upon the General Accounting Office of the Post- 
master General’s action in assessing penalties under star-route con- 
tracts, and (2) the authority of the Postmaster General to remit 
deductions once made by issuing an order authorizing the remission, 
stating no reasons or explanations either for assessment or remission. 

The first question arises in connection with the case of star mail 
route No. 10678. In this case the Postmaster General, acting under 
authority of section 3965, Revised Statutes, entered into a contract 
on May 6, 1922, with T. Edwin Smith for transportation of mails on 
star route No. 10678 from May 15, 1922, to June 30, 1925, at the rate 
of $1,812 per annum. 

The contract contained the following provision: 


It is hereby also stipulated and agreed by the said contractor and his sureties 
as aforesaid that he shall forfeit— 

1st. The price of a trip when it is not run, and in addition, if the failure is 
occasioned by the fault of the contractor or carrier, an amount not more than 
three times the price of the trip. 


ome 
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2d. For violating any of the foregoing provisions as to giving preference to 
passengers or freight over the mail or any other portion thereof, or leaving the 
same for their accommodation; carrying, otherwise than in the mail, matter 
which should go by mail; or transporting persons engaged in so doing, with 
knowledge thereof, a penalty not to exceed a quarter’s pay. 

3d. For the loss of, or depredation upon, a mail pouch in the custody of a 
contractor, a penalty in a sum not to exceed one and one-fourth times the 
value of the contents lost thereby: Provided, That the loss is occasioned by the 
fault of the contractor or his agent. 

4th. For violating any other provision of this contract touching the carriage 
of the mails, or the time and manner thereof, without a satisfactory explana- 
tion of the delinquency, in due time, to the Postmaster General, a penalty in 
his discretion. That these forfeitures may be increased into penalties of a 
higher amount in the discretion of the Postmaster General, according to the 
nature or frequency of the failure and the importance of the mail: Provided, 
That, except as herein otherwise specified, and except as provided by law, 
no penalty shall exceed three times the pay of a trip in each case. 

And it is hereby further stipulated and agreed by the said contractor and his 
sureties that the Postmaster General may annul the contract or impose for- 
feitures in his discretion for repeated failures or for failure to perform service 
according to contract; for violating the postal laws or regulations; for disobey- 
ing the instructions of the Post Office Department; for refusing to discharge a 
carrier or any other person having charge of the mail by the contractor’s 
direction when required by the department; for subletting service without the 
consent of the Postmaster General, or assigning or transferring this contract ; 
for combining to prevent others from bidding for the performance of posta! 
service; for transmitting matter which should go by mail, contrary to the 
stipulations herein; for transporting persons so engaged as aforesaid; or for 
the failure of the contractor to reside upon or contiguous to the route and to 
give his personal supervision to the performance of the service; that the 
Postmaster General may annul the contract whenever the contractor shall 
become a postmaster, assistant postmaster, or Member of Congress, or other- 
wise legally incompetent to be concerned in such contract; and whenever, in 
the opinion of the Postmaster General, the service can not be safely continued, 
the revenues collected, or the laws maintained on the road or roads herein. 


Section 3962, Revised Statutes, provides: 


The Postmaster-General may make deductions from the pay of contractors 
for failures to perform service according to contract, and impose fines upon 
them for other delinquencies. He may deduct the price of the trip in all cases 
where the trip is not performed; and not exceeding three times the price if the 
failure be occasioned by the fault of the contractor or carrier. 


Under the provisions of this statute and the terms of the contract 
a deduction was made on April 19, 1924, of $11.62, and in accordance 
with existing practice the Post Office Department forwarded to this 
office a copy of the notice to contractor of such deduction. This 
notice was followed by the formal order of the Postmaster General, 
addressed to the Comptroller General, authorizing the deduction, 
without a detailed statement of the reasons upon which it was based. 
Upon receipt of such notice an entry was made by this office against 
the contractor’s account. The notice to contractor, a copy of which 
was forwarded to this office, gave the following reasons for the de- 
duction : 

The amount noted below has been deducted from your pay as contractor on 
the route and for the period named, for the reasons stated. 

Your attention is called to the fact that the contract for service on the route 
provides for the forfeiture of the pay of a trip when it is not run, or if no suffi- 


cient excuse for the failure is furnished, the deduction of an amount not ex- 
ceeding three times the pay of the trip. 
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Each failure or delinquency should be reported in detail by you to the post- 
masters at the terminal offices of the route at the time it occurs, stating what 
effort, if any, was made to perform the service, and, in case of a partial 
failure only, the distance traveled. so that proper payment may be made. 

The right is reserved to make deductions for other failures or delinquencies, 
if any have heretofore occurred, and to correct errors and omissions. 


Fourth Assistant. 


State: Pa. Route No.: 10678. Month from which deduction is made: 
April, 1924. 

Termini: From Canton to Liberty. 

Miles each way: 16.75. Pay per annum: $1,812.00 Pay per trip each way: 
$2.88. 

Trips weekly each way: 6. 

Irregularities : 

Failure: On account of failures during the month of March, 1924, to provide 
the required service due to adverse road conditions. 

Deduction: $11.62. 


The copy of the notice was informally returned to the de- 
partment with the request that the items of failure be reported 
in order to verify the computations. The notice was returned by the 
Post Office Department with the following statement: 


Respectfully returned with the statement that this was an arbitrary deduc- 
tion less than pro rata and attention is called to the case of Allman v. United 
States, 131 U. S, 31; 20 Comp. Dec., 555. 

Held that P. M. G.’s [Postmaster General's] deductions for failures are not 
subject to review. 


As to the authority of the Postmaster General to act under sec- 
tion 3962, in numerous decisions by the courts and this office it has 
been repeatedly held that the action of the Postmaster General in 
imposing forfeitures on contractors for failure to carry the mails ac- 
cording to their contract is not subject to review. This office will 
not review the motive of the Postmaster General in making a deduc- 
tion nor question his right to deduct. However, review may be 
made of the deduction upon request of the contractor to determine 
whether or not deductions were made in accordance with the Post- 
master General’s orders, the terms of the contract, and existing 
statutes. In the case under consideration it appears that the rea 
sons for the deduction stated in the copy of the notice are suflicient 
for this office to determine whether the deductions were made in ac 
cordance with the terms of the contract. 

Before a deduction has been certified to this office for the pur- 
pose of raising a charge against the contractor, the Postmaster Gen- 
eral may correct his own errors and open, reconsider, and reverse in 
whole or in part any case decided by himself; however, once a deduc 
tion is made, certified, and a charge entered, it can not be removed 
by the action of the Postmaster General or any other administrative 
officer of the United States without the concurrence of this office on 
the facts appearing and the law applicable thereto. See section 409, 
Revised Statutes. 
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PURCHASES—ENVELOPES—SUPREME COURT OF THE UNITED 
STATES. 


While the Supreme Court of the United States belongs to the judicial branch of 
the Government the administration of its appropriations and expenditures 
made thereunder is subject to the discretionary control of the Attorney 
General. 

Under the act of June 26, 1906, 34 Stat., 476, all envelopes for use of the execu- 
tive departments of the Government must be secured through the Post Office 
Department, and as the administration of the expenditures of the Supreme 
Court of the United States is subject to the discretionary control of the 
Attorney General, the purchase by the marshal of the Supreme Court of 
envelopes other than through the Post Office Department is not authorized. 


Comptroller General McCarl to the Attorney General, June 9, 1924: 

In the account of Frank K. Green, marshal of the United States 
Supreme Court, for the quarter ended September 30, 1923. there was 
suspended on voucher 21 two items of purchases of envelopes from 
the E. Morrison Paper Company, viz: 


500 #9—2870 envelopes Sih a SS a ee aia 

Action upon these items was delayed pending the receipt of ex- 
planation of the reason why these envelopes were not obtained 
through existing contracts with the Postmaster General in accordance 
with the intent of the act of June 26, 1906, 34 Stat., 476, and in reply 
dated March 19, 1924, the marshal states— 


that this office has never obtained envelopes through contract made by the 
Postmaster General, and that these envelopes were purchased in the same man- 
ner that envelopes have been purchased for the court by this office for a long 
number of years. 

The vouchers for them have been approved by the Chief Justice of the 
United States, passed by the Department of Justice, and settled by the account- 
ing ofticers of the Treasury Department. * * * The envelopes in question are 
similar to those that have long been used by the court. The Justices are 
accustomed to them, and there is a constant request for them. 


The practice of purchasing in this manner, though represented to 
have long continued, is but now brought to my attention, and there 
is, in consequence, duly presented for consideration the question of 
whether the terms of the said act of June 26, 1906, operate to require 
that envelopes for the United States Supreme Court be purchased 
through contracts procured by the Postmaster General in conformity 
with that act. 

The act provides: 


The Postmaster-General is authorized to extend, for a period not exceeding 
six months, the contract for official, registry, and dead-letter envelopes for 
the postal service for the calendar year ending December thirty-first, nineteen 
hundred and six; and thereafter the Postmaster-General shall contract, for a 
period not exceeding four years, for all envelopes, stamped or otherwise, 
designed for sale to the public, or for use by the Post-Office Department, the 
postal service, and other Executive Departments, and all Government bureaus 
and establishments, and the branches of the service coming under their juris- 
diction, and may contract for them to be plain or with such printed matter as 
may be prescribed by the Department making requisition therefor; * * *%, 
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It will be noted that this statute requires the Postmaster General 
to contract for all envelopes for use by all executive departments and 
all Government bureaus and establishments and the branches of the 
service coming under their jurisdiction. 

The appropriation charged with the purchase here under consid- 
eration is that carried in the act of January 3, 1923, 42 Stat., 1084, 
under the head of “ Marshals, district attorneys, clerks, and other 
expenses of United States courts,” providing in part: 


For such miscellaneous expenses as may be authorized by the Attorney Gen- 
eral, for the United States courts and their officers, including so much as muy 
be necessary in the discretion of the Attorney General for such expenses in the 
District of Alaska and in courts otoer than Federal courts, $650,000. 


There is another appropriation under the same heading, being: 


For supplies, including the exchange of typewriting and adding machines 
for the United States Courts and judicial officers, including firearms and 
ammunition therefor, to be expended under the direction of the Attorney 
General, $70,000. 


A former Comptroller of the Treasury in ruling upon the appli- 
cability of these appropriations stated concerning the purchase of a 
record book that the latter makes more specific provision therefor, 
and that no difference could be seen between a record book for the 
clerk of the court and any other kind of stationery employed in 
writing—such as papers, pens, pencils, ink, ete.—for the United 
States courts and judicial officers, and therefore it would seem that 
the latter appropriation was intended to cover the whole subject 
of supplies for the United States courts and judicial officers. 5 Comp. 
Dec., 380. An examination discloses that estimates under this latter 
designation have heretofore included stationery to be provided out 
of this latter appropriation. In the Annual Budget for 1924 a 
change is noted, there being $2,000 included under the miscellaneous 
expenses for stationery and office supplies, but the major portion of 
the sum appropriated for stationery to the amount of $47,500 is 
included in the estimate for supplies. It is observed, however, that 
while the total amount estimated for supplies is appropriated for, 
the total amount estimated for miscellaneous expenses is reduced, 
so that there is no presumption that the appropriation for miscella- 
neous expenses also includes an amount for stationery. Congress 
usually intends but one appropriation to be used for any particular 
expense, and to give effective interpretation to its laws the rule has 
been well established by the accounting officers to not allow payment 
of any expenses to be made from a general appropriation when 
there is a specific appropriation applicable to the purpose, although 
the language of the general appropriaton be broad enough to include 
such an expense if there were no specific appropriation. 4 Comp. 
Dec., 122, and 3 Comp. Dec., 70. Accordingly it must be held that 
the inclusion of envelopes as a charge upon the appropriation “ Mis- 





DECISIONS OF THE COMPTROLLER GENERAL. 947 


cellaneous expenses, United States courts,” was erroneous, and that 
such items are chargeable to the appropriation “ Supplies for United 
States courts.” 

While the Supreme Court belongs to the judicial branch of the 
Government and therefore is not subject to the statutory require- 
ments enacted with reference to the executive branch only, it will 
be observed that both of the appropriations hereinbefore mentioned 
are placed subject to the discretionary control of the Attorney 
General, whose authorization and approval is made a necessary 
requisite to the incurrence or payment of any obligations chargeable 
thereto, and in accordance with such requirements the accounts of 
the marshal disclose that the expenditure here under consideration 
received the administrative authorization and approval. It is noted 
also that in the matter of the administration of appropriations for 
their maintenance generally the courts and their officers are placed 
under the Department of Justice for the purpose of supervising 
their expenditures and to secure an administrative accounting. 
Therefore, in contemplation of law a purchase for the benefit of 
the judicial branch is through and by the Department of Justice, 
und the statutes have so been construed heretofore. 27 Comp. Dec., 
113; id., 712. The Department of Justice is without doubt an 
executive department within the purview of the act of July 26, 
1906. Sce section 346 of the Revised Statutes. 

It has been repeatedly and consistently held by the former ac- 
counting officers that the statute of June 26, 1906, prohibits the pur- 
chase of envelopes for or by executive departments and all Govern- 
ment bureaus and establishments and the branches of the service 
coming under their jurisdiction in open market or in any other 
manner than under contracts made by the Postmaster General, ex- 
cept in those cases where, due to an unforeseen exigency, the need 
for the envelopes is so urgent as not to permit of the delay neces- 
sarily incident to obtaining them through the Post Office Depart- 
ment, 13 Comp. Dee., 144; 14 id., 674; 20 td., 34; 27 éd., 712. 

The fact that the procedure has become a practice, or the further 
fact that such a purchase bears the administrative authorization and 
approval as a charge upon the appropriation under control of the 
Department of Justice, can not operate to legalize a payment for 
supplies or services which were procured contrary to a method or 
procedure prescribed by statute to be followed as a condition prece- 
dent to a payment therefor. 

In view of the circumstances involved, credit will be allowed for 
this and like expenditures made prior to date of notice of this 
decision, if otherwise correct and legal, but hereafter the purchase 
of envelopes for the Supreme Court should be in conformity with 
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the statutory requirements, as set forth herein, and it is therefore 
suggested that the marshal of the Supreme Court be advised to that 
effect. 


BAILMENTS—LIABILITY OF CONTRACTOR FOR GOVERNMENT 
PROPERTY STORED BY HIM AFTER OVERHAULING IT. 


Under an agreement providing for the overhauling of Government property a 
stipulation requiring the contractor, without any additional consideration, 
to care for and store said property for a certain period after its overhaul- 
ing does not render the contractor an insurer of the property, but only cre- 
ates a bailment for the sole benefit of the Government requiring the con- 
tractor to exercise only the lowest degree of care, and such stipulation 
does not render the contractor liable for any damage to said property result- 
ing from a fire which destroyed the contractor’s place of business. 

Comptroller General McCarl to the Secretary of Commerce, June 10, 1924: 

There has been received your letter of May 5, 1924, requesting 
decision as to whether the Warden-Couch Co., of Seattle, Wash., is 
entitled to be paid the full compensation of $165 as provided in 
agreements of December 8, 1923, and March 8, 1924, or whether 
under the circumstances payment of only $24 should be made for 
6 storage batteries delivered on the first agreement and $85 for 14 bat- 
teries delivered on the second agreement, or whether the contractor 
should be required to repair the 20 batteries at the original contract 
price of $80. 

The question presented arises in connection with a proposal and 
acceptance agreement of December 8, 1923, in which the Warden- 
Couch Co. agreed to overhaul one lot consisting of 20 storage bat- 
teries of the Willard type, to be delivered by the Lighthouse Service 
to the contractor on the dock at the Pacific Coast Coal Co.’s bunkers, 
Seattle, Wash., for a total compensation of $80, the contractor being 
required to “care for and store the batteries for a period of not 
exceeding 90 days.” 

The necessity for the insertion of a storage provision in the agree 
ment appears to have been due to the fact that the batteries belonged 
to the Swiftsure Bank light vessel Vo. 93, of the Lighthouse Service, 
which was apparently at sea at the time, and delivery of the over- 
hauled batteries to that vessel could not therefore be made until it 
returned to port. After the batteries had been repaired and before 
the expiration of the 90 days, during which time the contractor was 
required to store the batteries, the contractor’s place of business. 
where the batteries were stored, was seriously damaged by a fire 
which was found to be without fault or negligence on the part of 
the contractor, and 14 of the 20 batteries were considerably damaged. 
necessitating further repairs before they could be used. New pro- 
posals for repairs to the 14 batteries were called for and the bid of 
the Warden-Couch Co., in which the additional repairs were agreed 
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to be made for the sum of $85, was accepted by the superintendent of 
lighthouses, Portland, Oreg., March 8, 1924. The necessary repairs 
to the 14 batteries have been accomplished under the last-mentioned 
agreement, and the question for decision is how much the contractor 
is entitled to be paid for its services. 

Upon completion of the overhauling of the batteries, had delivery 
been required as soon as completed and had no provision been in- 
serted requiring the contractor to store the same, the contractor 
would have been entitled to receive the full amount of $80 agreed 
upon in the agreement of December 8, 1923. The effect of the re- 
quirement to care for and store the batteries was to create a bailment 
for the sole benefit of the bailor, and it has been held that a bailee in 
the absence of a special contract is not an insurer of the thing bailed 
and is not responsible in damages for losses arising from inevitable 
accident or under circumstances which might not reasonably have 
been foreseen, but that he may enlarge his legal responsibility by con- 
tract, express or fairly implied, so as to render himself liable under 
all circumstances for the loss or damage of the thing committed to 
his care. See 27 Comp. Dec., 299, and decisions cited therein. 

Under the law governing bailments in cases where the thing bailed 
is for the sole benefit of the bailor the bailee is only required to exer- 
cise the lowest degree of care in protecting the property bailed. In 
the instant case the agreement required the contractor to store the 
batteries, but this storage was to be accomplished without any addi- 
tional consideration therefor passing to the contractor, the considera- 
tion of the agreement being for overhauling the batteries only. The 
contractor did not become the insurer of the batteries after being 
overhauled, and I have to advise you in reply to your request that 
payment of the agreed price for overhauling the 20 batteries and 
also the price for repairing the 14 batteries subsequently damaged 
by fire is authorized to be made to the contractor. 


CHIPPEWA INDIANS—PAYMENTS OF ANNUITIES OF INTEREST 
MONEY ACCRUED DURING MINORITY. 


Under the construction (3 Comp. Dec., 158) that section 7 of the act of January 
14, 1889, 25 Stat., 645, contemplated a per capita distribution of three- 
fourths of the annual interest money accrued on trust funds of the Chip- 
pewa Indians, any competent adult Indian of Chippewa blood coming within 
the relief provision of the act of April 14, 1924, 43 Stat., 95, is entitled to 
receive back annuities which accrued during minority as well as since 
reaching majority, heretofore unpaid, and no payments to the parents or 
other legal guardian of such Indian is necessary or authorized in such 
cases. 


Comptroller General McCarl to the Secretary of the Interior, June 11, 1924: 
I have your letter of May 24, 1924, requesting decision whether, 
under the act of April 14, 1924, 43 Stat., 95, payment of back annui- 
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ties to Chippewa Indians which accrued during their minority should 
be made to an Indian who has now reached his majority or to the 
parents or other legal guardian of such Indian. 

The act of April 14, 1924, provides as follows: 


* * * That the Secretary of the Interior be, and he is hereby, authorized 


to pay, out of any moneys belunging to the Chippewa Indians of Minnesota, 
such amounts as he may find due any persons of Chippewa blood whose names 
may have been erroneously omitted or stricken from ‘the Chippewa annuity 
rolls, or who have been or may hereafter be found entitled to enrollment for 
annuity payments authorized by section 7 of the Act of Congress approved 
January 14, 1889 (Twenty-fifth Statutes at Large. page 642): Provided, That 
any moneys found due and paid to any Indian under the provisions of this Act 
shall not be subject to any lien or claim of attorneys or other parties. 


The Assistant Commissioner of Indian Affairs alleges in his 
statement, upon which you base your request for decision, that section 
7 of the act of January 14, 1889, is mandatory in regard to the pay- 
ment of minors’ shares to their parents and seems to be of the opinion 
that the question is one similar to that decided in the Mosier case, 
261 U. S., 359, and in decision of this office dated July 13, 1923, in- 
volving payments to minor Osage Indians. See also decision of 
March 31, 1924, 3 Comp. Gen., 698. 

A careful reading of section 7 of the act of January 14, 1889, 25 
Stat., 645, fails to disclose any express provision for payment of 
minors’ shares to their parents such as appear in the statutes con- 
trolling payment of annuities to Osage Indians, considered in the 
cited decisions of the United States Supreme Court and this office. 
The provision of section 7 of the act of January 14, 1889, supra, for 
consideration in this connection is as follows: 

* * ©* One-half of said interest shall, during the said period of fifty years, 
except in the cases hereinafter or otherwise provided, be annually paid in cash 
in equal shares to the heads of families and guardians of orphan minors for 
their use; and one-fourth of said interest shall, during the same period and 
with the like exception, be annually paid in cash in equal shares per capita 
to all other classes of said Indians; and the remaining one-fourth of said inter- 
est shall, during the said period of fifty years, under the direction of the 
Secretary of the Interior, be devoted exclusively to the establishment and 


maintenance of a system of free schools among said Indians, in their midst 
and for their benefit; * * * 


In decision dated October 21, 1896, 3 Comp. Dec., 158, the then 
Comptroller of the Treasury approved a construction placed on 
the above quoted provision of law by the administrative office based 
on treaty negotiations of the commission to the effect that an equal 
per capita distribution of three-fourths of the annual interest on 
the trust funds of the Chippewa Indians was intended by the act. 
The decision held in part as follows: 


With their statement as to the obscurity of this legislation I fully agree, and 
inasmuch as this practice of making equal per capita payments had been uni- 
formly followed since the passage of this act, J do not fee! justified in making 
any other construction than that given contemporaneously with the inaugura- 
tion of the enforcement of the act. Unless it is clearly erroneous, a long 
continued. uniform construction of an act substantially contemporaneous with 
its enactment is sufficient ground to regard the question as settled, under the 
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well-established doctrine that in cases of doubt the executive practice will be 
treated as the true construction of the act. (Edwards’s, Lessee vy. Darby, 12 
Wheat., 206; Brown v. United States, 113 U. S., 568; United States v. I/ill, 120 
U. S., 169-182; United States v. Healey, 160 U. 8., 1836; Bowler’s First Comp. 
Dec., 215-223; 1 Comp. Dec., 266; id., 379.) 

It is understood that payments have continued to this time in ac- 
cordance with that decision. No mention is made regarding pay- 
ments of minors’ shares to their parents, but it is also understood that 
as a matter of administration, and because the minors were supposed 
not to have been able to manage their own affairs, their shares have 
been paid to the parents or other legal guardians. Assuming that 
to be the situation, it may be stated that the administrative neces- 
sity for such a procedure ceases when an Indian reaches his majority 
and is otherwise competent to manage his own affairs. There is no 
vested right in the parents or guardians to receive the minors’ shares 
under the act of January 14, 1889. The interest is primarily that of 
the minor. 

Under the construction that the original act contemplated a per 
capita distribution of the accrued interest, any competent adult In- 
dian of Chippewa blood coming within the relief provision of the 
act of April 14, 1924, is entitled to receive back annuities which 
accrued during his minority as well as those accruing since reaching 
his majority, heretofore unpaid, and no payment to the parents or 
other legal guardian of such Indian is necessary or authorized in 


such cases. Your question is answered accordingly. 


ACTIVE DUTY PAY AND ALLOWANCES OF A RETIRED NAVAL 
OFFICER. 


Active duty performed by a retired naval officer under orders issued prior to 
his retirement, which directed him in the event he should be retired to 
continue upon his present duties to settle his accounts until the receipt of 


further orders, is such active duty as to entitle him to active duty pay 
and allowances. 


Decision by Comptroller General McCarl, June 11, 1924: 

Lieut. Eugene Dann (SC), United States Navy, applied April 4, 
1924, for review of settlement No, 8540—-N, dated March 27, 1924, 
disallowing his claim for active-duty pay and allowances from 
April 2 to 20, 1922. 

It appears that by orders dated February 16, 1922, Lieutenant 
Dann was transferred to the retired list of oflicers of the Navy from 
the 15th day of February, 1922, after completion of 30 years’ service 
in accordance with a provision contained in the act of May 13, 1908, 
35 Stat., 128; and that on February 15, 1922, he received orders from 
Bureau of Navigation as follows: 

In the event that you are placed on the retired list of officers of the U. S. 


Navy, you will continue your present duties until the receipt of further 
orders, 
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On March 15, 1922, orders were issued to Lieutenant Dann as fol- 
lows: 

1. Upon the reporting of Lieutenant Benjamin L. Lankford (SC) U. N., 
on 31 March, 1922, you will make the necessary transfers to that pF er of 
public funds in hand and on deposit, including public property in your ee 
session; will on 1 April, 1922, regard yourself det: iched from duty in the Navy 
Disbursing Office, Navy Department, and from such other duty as may have 
been assigned you; will proceed to your home and upon arrival regard your 
self relieved of all active duty in the Navy. 

2. Settle accounts. 

3. Immediately upon your arrival home you will report your local address 
in full and the date of your arrival to the Bureau of Navigation. See article 
135, Navy Regulations, 1920. 

4. You are hereby authorized to delay at your own convenience in proceed- 
ing to your home. The Comptroller General has decided, however, that in 
order to collect the mileage involved the travel must be performed within one 
year from the receipt of orders. 

TuHos. WASHINGTON. 


He was detached from duty in the Navy Disbursing Office on 
April 1 and began settling accounts on April 2, 1922, which duty 
he completed on April 20, 1922. He has received active-duty pay 
to and including April 1, 1922, and now claims difference between 
active-duty pay and retired pay for the period April 2 to 20, 1922. 
while so engaged in settling his accounts. 

The act of August 22, 1912, 37 Stat., 329, provides that— 


Hereafter any naval officer on the retired list may, with his consent, in the 
discretion of the Secretary of the Navy, be ordered to such duty as he may 
be able to perform at sea or on shore, and while so employed in time of peace 
shall receive the pay and allowances of an officer of the active list of the same 
rank; * © 


It has — generally held that the mere performance of active 
duty subsequent to retirement pending receipt of notice of retire- 
ment does not confer a right to active-duty pay, and that in the 
absence of orders prior to retirement in terms of certainty assigning 
the officer to duty after retirement, or orders subsequent to retire 
ment directing active duty, active-duty pay ceases on retirement. 
18 Comp. Dec., 747; A. D. 7822, 25 MS. Comp. Gen., 151, Septembe: 
6, 1923; and Review 5568, 27 MS. Comp. Gen. 585, November 13, 1923 

In this case claimant’s orders of February 15, 1922, directed him, 
in the event he should be placed on the retired list, to continue o1 
active duty until receipt of further orders. It is apparent that the 
department, in anticipation that his request for retirement would 
be granted, intended by such direction to retain claimant on active 
duty until such time as he could conveniently be relieved from the 
duty which he was then performing, transfer public funds in 
hand to his relief, and settle his accounts. Said orders were suf- 
ficiently certain within the requirement of the law authorizing 
the Secretary of the Navy to order a retired officer with his consent 
to perform duty at sea or on shore. They were sufficiently definite 
to accomplish the desired purpose, which was to retain claimant on 





DECISIONS OF THE COMPTROLLER GENERAL. 953 


the same active duty which he was performing when retired until 
such time as his duties could properly be turned over to his successor, 
and, therefore, to all intents and purposes, give to claimant active- 
duty status subsequent to retirement to and including date of com- 
pletion of settlement of his accounts on April 20, 1922. Accordingly, 
he is entitled to difference between active-duty pay at $4,080 per 
annum and retired pay at $2,520 per annum from April 2 to 20, 
1922, 19 days, $82.33, and to commutation of quarters, heat, and 
light for same period, $35.75; a total of $118.08. 

Upon review the settlement is modified and $118.08 certified due 
claimant. 


FEES OF UNITED STATES COMMISSIONERS—HEARINGS. 


The per diem fee for hearing and deciding on criminal charges, where the hear- 
ing could not be completed on the day of arraignment, may only be allowed 
for the day of arraignment and for the day the case is finally decided by the 
commissioner, although the hearing may have been completed on some in- 
tervening day; the decision, coupled with its antecedent day of hearing, 
being a judicial function necessary to the complete adjudication of the case. 


Decision by Comptroller General McCarl, June 12, 1924: 

Thomas M. Gregory, United States commissioner for the ree 
district of Ohio, at Cincinnati, Ohio, by letter dated March : 
1924, requests review of claim No. 019339, certificate No. 015752- zt 


dated March 12, 1924, wherein there was disallowed a per diem of $5 
for a hearing on September 28, item 2, page 101, case of United 
States vy. Lawrence et al. 

It appears that defendants were arraigned September 21; that the 
hearing could not be completed on said day and the case was con- 
tinued to September 28; that after the hearing on September 28 
the case was continued to October 4 for further evidence and investi- 
gation. The per diem fee of $5 was charged for September 21 and 
September 28, but in accordance with the decisions of this office to 
the effect that per diem can be allowed only for date of arraign- 
ment and date of final disposition of the case, the per diem for 
September 28 was disallowed. 

As the basis of his plea for review the commissioner states: 


In reference to this item, I desire to state that the law permitting an addi- 
tional per diem to be charged does not limit {ts allowance to any particular 
date, hence I see no reason why the per diem may not be allowed on any date 
of an adjourned hearing. The charge in the above case was made for the 
date on which substantially all of the testimony in the case was heard. The 
time from Sept. 28th, 1923, to Oct. 4th, 1923, was taken for the purpose of 
investigating certain documentary evidence submitted at hearing and to permit 
further investigation by the prohibition agents of other branches of the case. 
Since a per diem will not be allowed for a day on which only a decision is 
rendered in cases in which the hearing has been completed at a previous date 
(4 ae Dec., 472), I respectfully urge that the above item should be allowed 
and paid. 
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The act of May 28, 1896, 29 Stat., 184-185, provides: 


Sec. 21. That each United States commissioner shall be entitled to the fol- 
lowing-named fees, and none other: * * *, for hearing and deciding on 
criminal charges and reducing the testimony to writing when required by law 
or order of the court, five dollars a day for the time necessurily employed: 
Provided, That not more than one per diem shall be allowed in a case, unless 
the account shall show that the hesring could not be completed in one day, when 
one additional per diem may be specially approved and allowed by the court: 
Provided further, That not more than one per diem shall be allowed for any 
one day: * * %, 


It was held in 4 Comp. Dec., 472, that under the act quoted 
supra a commissioner is not entitled to a per diem for deciding, 
only, on the second day, a case in which the hearing had been fully 
completed on the first day; and in analyzing the conclusions arrived 
at in this case the then comptroller stated that— 

I hardly think that I am justified in reading into this proviso the word 
“ deciding,” as though it read: A secend per diem may be allowed only where 
the account shall show that the hearing and deciding could not be completed 
in one day. 

At least it is not clear that Congress intended to give a commissioner a 
second per diem when on the first day he had fully completed the hearing and 


on the second day only decided. If this were the intention of Congress, it 
certainly did not use apt language to express its meaning. 


The reasoning thus expressed in that decision appears sound, com- 
prising a construction that does not appear to have been reversed 
by a subsequent decision of any tribunal, and, giving effect to such 
ruling, it was decided by me February 12, 1924, that— 


The allowance of the second per diem in any case may be made only after 
final hear’ng and deciding. Where a case is continued several times and the 
facts established justify the allowance of two per diems under the law, the 
per diem should be charged only for the day of arraignment and for the day 
the case is finally disposed of. No per diem is allowable for intervening 
days. * * * ‘To entitle a commissioner to a per diem for a second hearing, 
there must be a final hearing and a deciding on criminal charges, and the testi- 
mony reduced to writing when required by law or order of the court. 


These rulings give effect to the clear intent of the statute prescrib- 
ing the fee, which is that the fee is to be allowed only for the complete 
adjudication of a case, and whether there is one hearing, or more than 
one, if the decision is rendered upon a separate day, it is presumably 
for the convenience of the commissioner. and the deciding must be 
viewed as associated with its next previous hearing to complete the 
judicial function. Consequently, where additional hearings are re- 
quired, the case is not completed until a decision is rendered, and the 
additional per diem is not due until this complete fulfillment of duty, 
when the per diem is then allowable, not as for the day of deciding 
alone, but regarding such day as coupled with its antecedent day of 
hearing for which alone no per diem was allowable. : 

Applying this rule to the case in question. as the “ hearing and 
deciding ” was not completed until October 4, 1924, no per diem was 
due and allowable for the second hearing on September 28. 1924, 
until the proceedings were consummated on October 4. Whether or 





DECISIONS OF THE COMPTROLLER GENERAL, 955 


not a per diem is authorized for October 4 is dependent upon 
whether a per diem has been charged for that day in another case, 
which fact is not necessary to be ascertained at this time because the 
matter arises in a subsequent quarter, the accounts for which are not 
here involved and are subject to adjustment upon the merits thereof. 

While a per diem is not authorized in this case for September 28, 
it appears that there was a hearing entitling to a per diem in case 
number 709, page 111 of the account, on said date, for which no per 
diem was charged. Accordingly, the per diem erroneously charged 
in the case reported on page 101 for September 28 will be allowed 
as for the case reported on page 111. 

Upon review a difference of $5 is certified due claimant. 


OATHS TO EXPENSE ACCOUNTS—-INTERNAL REVENUE SERVICE. 


A clerk in the Internal Revenue Service to whom a collector of internal rev- 
enue has given a written appointment or commission as a deputy collector 
and who, upon the recommendation of the Commissioner of Internal Rey- 
enue and with the approval of the Secretary of the Treasury, is to serve 
as such without additional compensaticen is authorized to administer oaths 
to expense accounts. 


Decision by Comptroller General McCarl, June 12, 1924: 

In connection with the settlement of the accounts of L. P. Brewer, 
collector of internal revenue, Nashville, Tenn., there is for consider- 
ation the question whether employees of the Internal Revenue Serv- 
ice who are commissioned as deputy collectors without additional 
compensation with the approval of the Commissioner of Internal 
Revenue and the Secretary of the Treasury for the sole purpose of 
administering oaths are in fact deputy collectors, and as such author- 
ized to administer oaths to expense accounts. 

The act of February 8, 1875, as amended by the act of March 1, 
1879, 20 Stat., 329, provides: 

That each collector of internal revenue sha® be authorized to appoint, by 
an instrument in writing under his hand, as many deputies as he may think 
proper, to be compensated for their services by such allowances as shall 
be made by the Secretary of the Treasury, upon the recommendation of the 
Commissioner of Internal Revenue. * * * Each such deputy shall have 
the like authority in every respect to collect the taxes levied or assessed within 


the portion of the district assigned to him which is by law vested in the col- 
lector himself; * * *. 


Section 3165, Revised Statutes, as amended by the act of March 
1, 1879, 20 Stat., 329, provides: 

very collector, deputy collector, and inspector is authorized to administer 
oaths and to take evidence touching any part of the administration of the in- 


ternal-revenue laws with which he is charged, or where such oaths and evi- 
dence are authorized by law or regulation authorized by law to be taken. 


The act of August 24, 1912, 37 Stat., 487, provides: 


Sec. 8. After June thirtieth, nineteen hundred and twelve, postmasters, as- 
sistant postmasters, collectors of customs, collectors of internal revenue, chief 
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clerks of the various executive departments and bureaus, or clerks designated 
by them for the purpose, the superintendent, the acting superintendent, cus- 
todian, and principal clerks of the various national parks and other Govern- 
ment reservations, superintendent, acting superintendents, and principal clerks 
of the different Indian superintendencies or Indian agencies, and chiefs of 
field parties, are required, empowered, and authorized, when requested, to ad- 
minister oaths, required by law or otherwise, to accounts for travel or other 


expenses against the United States, with like force and effect as officers having 
ascalsy °° * ®, 


In view of these statutory provisions there would appear to be no 
room for doubt that deputy collectors of internal revenue are au- 
thorized to administer oaths to expense accounts. In this connection 
see 19 Comp. Dec., 242. Therefore, there remains for consideration 
only the question as to whether a clerk in the Internal Revenue Serv- 
ice to whom the collector of internal revenue has given a written ap- 
pointment or commission as deputy and who, upon the recommenda- 
tion of the Commissioner of Internal Revenue and with the approval 
of the Secretary, is to serve as such without additional compensa- 
tion is a legally constituted deputy. Said question is answered in 
the affirmative. See 27 Comp. Dec., 131. 








VOCATIONAL EDUCATION—FEDERAL AID TO STATES—ACCOUNT- 
ING FOR FUNDS ADVANCED. 


Under the provisions of the vocational education act of February 23, 1917, 
39 Stat., 929 to 936, the States, being responsible for amounts advanced 
to them, have full power to determine how such advances shall be de- 
posited or kept, but where funds are placed at interest, such interest 
as the deposits earn constitutes moneys received “ for the use of the United 
States” and under section 3617, Revised Statutes, are to be “ paid by the 
officer or agent receiving the same into the Treasury at as early a day as 
practicable.” 

A State officer to whom Federal funds are advanced under the vocaticual 
education act of February 23, 1917, is not required to render accounts to 
the General Accounting Office, as the responsibility for the proper ex- 
penditure of such funds and the determining of the amount of interest 
earnings on those funds that have been deposited in interest-bearing 
accounts and the reporting of same to the General Accounting Office are 
imposed upon the Federal Board for Vocational Education. 

& 
Decision by Comptroller General McCarl, June 12, 1924: 


There is for consideration of this office the matter of the account- 
ing for interest earned on Federal funds allotted to the States under 


the provisions of the vocational education act of February 23, 1917, 
39 Stat., 929 to 936. 


In decision of December 19, 1919, 26 Comp. Dec., 505, it was held, 
quoting the syllabus, that— 


As under section 17 of the vocational education act of February 23, 1917, 
39 Stat., 936. the States to which allotments of Federal funds are made are 
responsible for the loss or diminution of such funds (other than by proper 
disbursements) after they have come into the possession of the custodian 
designated by the State, said States have full power to determine the manner 
in which the designated custodian shall perform his duties, whether the moneys 
intrusted to him shall be placed at interest, and the institutions in which 
deposited, the Federal Board for Vocational Education being chargeable only 
with obtaining an accounting for the interest accruing on such funds. 
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See also decisions of January 17, 1918, 24 Comp. Dec., 403; manu- 
script decision of January 11, 1923; and decision of April 21, 1923, 
2 Comp. Gen., 685. 

In a decision of June 9, 1923, to the chairman, Federal Board for 
Vocational Education, it was said: 

The act is entitled an act to provide for the promotion of vocational educa- 
tion; to provide for cooperation with the States in the promotion of such edu- 
cation; and to appropriate money and regulate its expenditure. Section 14 of 
the act provides that the Federal Board shall annually ascertain whether the 
several States are using, or are prepared to use, the money received by them 
in accordance with the provisions of the act; section 15 provides for deductions 
from succeeding annual allotments in sums equal to any portions of annual 
allotments not expended for the purpose provided in the act; and section 16 pro- 
vides for withholding of allotments of moneys to any States whenever it shall 
be determined that such moneys are not being expended for the purposes and 
under the conditions of the act. The duty of the Federal Board to regulate 
the expenditure of the appropriated moneys, and to ascertain and determine 
that such moneys were properly applied, contemplates a full and detailed 
audit of the transactions, which audit should comprehend a check of “the 
reports of State boards for vocational education with the funds held by the 
State treasurer.” If such audit should disclose irregularities, the matter is 
for disposition in accordance with sections 15 and 16 of the act. 


It appears settled beyond question that the States, being respon- 
sible for the amounts advanced under the vocational education act, 
have full power to determine how such advances shall be deposited, 
whether at interest or otherwise, but if placed at interest such interest 
as the deposits earn constitutes moneys received “ for the use of the 
United States” to be “ paid by the officer or agent receiving the same 
into the Treasury, at as early a day as practicable.” Section 3617, 
Revised Statutes. 

The plain terms of the vocational education act imposed upon the 
Federal Board for Vocational Education the duty and responsibility 
of ascertaining whether the funds advanced to the States have been 
properly expended, and in connection therewith of determining the 
amount of interest earnings on such of the funds as have been de- 
posited in interest-bearing accounts, and of reporting the result of 
such determination to this office. The law contemplates that the 
State officer to whom the Federal funds are advanced pursuant to 
said act shall account therefor to the Federal Board for Vocational 
Education, and it is for that board to make such reports to this office 
in connection with subsequent advances as will show proper account- 
ing has been made for previous advances. 


APPROPRIATIONS—DISTRICT OF COLUMBIA—COMPENSATION OF 
SCHOOL-TEACHERS, FIREMEN, AND POLICEMEN. 


An appropriation providing for compensation of employees of an integral part 
of the Government, such as school-teachers, firemen, and policemen of the 
District of Columbia, as provided by the appropriation act of June 7, 1924, 
43 Stat., 539, is to be considered as available for the payment of such 
compensation as authorized by the basic law when the service is rendered 
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(acts of May 27, 1924, 43 Stat., 174, and June 4, 1924, 43 Stat., 367), 

prior laws being no longer authority for payment of such compensation. 
Vacancies in established positions do not preclude appointees thereto from 
receiving compensation as authorized by the basic law when the appoint- 
ments are made and the services rendered, 

New positions created by basic laws relating to certain services can not be 
considered as appropriated for where the appropriation act provides only 
for positions established under prior basic laws. 


Comptroller General McCarl to the President Board of Commissioners of the 

District of Columbia, June 12, 1924: 

I have your letter of June 9, 1924, submitting for decision the 
question of the uses of the appropriations made for the fiscal year 
1925 for the salaries of teachers and other personnel of public schools 
and the officers and members of the police and the fire departments 


of the District of Columbia, in connection with the provisions of , 


certain enactments making increases in the basic compensation of 
the personnel of said services. 

The basic salaries of teachers and personnel of the public schools 
were revised upward and fixed by the act approved June 4, 1924, 
and those for the police and firemen by the act approved May 27, 
1924, both effective July 1, 1924. The appropriations for these serv- 
ices for the fiscal year beginning July 1, 1924, made by the act 
approved June 7, 1924, follow the basic salaries as fixed by law at the 
time such appropriation measure was under consideration by the 
Congress and prior to the enactment of the statutes revising and 
fixing such salaries effective on and after July 1, 1924, and the 
question presented arises because of the failure of enactment of the 
deficiency appropriation bill (H. R. 9559) providing funds to sup- 
plement the appropriations made by the act approved June 7, 1924, 
and essential to provide the amounts necessary to pay the higher 
basic salaries for the entire fiscal year 1925. 

It is obvious that if any question exists as to the uses of the 
funds so appropriated by the act of June 7, 1924, it is not whether 
the salaries as fixed by law prior to the enactments of May 27, 1924, 
and June 4, 1924, may be paid therefrom but whether such funds 
are available for salaries as fixed by said new enactments. The 
only enactments fixing the salaries in such services for the fiscal year 
1925 may be said broadly to be the acts of May 27, 1924, and June 4, 
1924, and it necessarily follows that use of such appropriations would 
not be authorized for salaries according to the prior laws, because 
such laws are no longer authority for payments. 

It is to be observed that the question is not one dependent singly 
upon the appropriation terms, but is for consideration in the light of 
the basic laws providing for and fixing the salaries for the fiscal year 
1925. The situation differs from one involving a unit of the Gov- 
ernment dependent for continued existence upon an appropriation 
in that here the matter relates to the permanent and legally estab- 
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lished government of the District of Columbia and to functions and 
duties required to be performed. 

The principles which control the uses of appropriations have been 
at times declared by various enactments, and which for the purposes 
of certain questions may be considered as applicable to the District 
of Columbia, although the District of Columbia may not always be 
considered an executive department or independent establishment 
within the meaning of such enactments. Section 3679, Revised Stat- 
utes, as amended by the act of February 27, 1906, 34 Stat., 48, declares 
that no contract or obligation shall be entered into which shall bind 
the United States for a greater amount than that provided by the 
appropriation unless such contract or obligation is authorized by 
law. While this provision might be considered as having a bearing 
on the present question, it is answered by the fact that the basic law 
clearly authorizes the obligations here involved. 

In the light of all conditions appearing I can only view the mat- 
ter as one in which the Congress having made appropriations for 
salaries for the three services involved, disclosing no clear intent 
that payments therefrom should be otherwise than pursuant to the 
basic law fixing such salaries as found in the enactments of May 27, 
1924, and June 4, 1924, the appropriations will be available July 1, 
1924, for payments in accord with the basic law maintaining at the 
time service is rendered. True, the appropriations were originally 
estimated for on the basis of the basic law as theretofore existing, 
but the basic law having been changed, the conclusion is justified 
that the funds so appropriated are for use toward payment of the 
basic salaries as fixed by law at the time services are rendered, prior 
laws being now no authority for payments. 

The teachers, police, and firemen being part of the permanent and 
legally established government of the District of Columbia, so far 
as these salaries are concerned there does not arise the question of 
entering into obligations in excess of those authorized by law, such 
obligations being duly authorized by law. Neither does section 3678, 
Revised Statutes, prohibiting the use of appropriations for objects 
other than for which made, raise any question. These agencies are 
not to be confused with units of government dependent for their 
continued existence upon an appropriation which may be discon- 
tinued if there be no appropriation provided. They have duties to 
perform as an obligation to the public and must continue to fune- 
tion, and whether there be immediately available appropriated funds 
adequate to their functioning throughout the fiscal year 1925 does 
not finally affect the question of their continued existence. 

It is to be understood where newly established positions have been 
created by the acts of May 27, 1924, and June 4, 1924, that as a 
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general proposition the appropriation conditions as to such positions 
are to be considered such that no appropriation has been made there- 
for, but it is also to be understood that where there are established 
positions and vacancies therein occur, no question arises of the pay- 
ment to a new appointee to such position, the appropriation being 
provided for the position and not the individual. 

It is believed the views herein expressed will furnish a sufficient 
general guide in the uses of the appropriations involved, but as 
particular questions arise they may be submiited for consideration 
and decision. 


TRAVELING EXPENSES OF CUSTOMS SERVICE EMPLOYEES. 


The traveling expenses of employees of the Customs Service temporarily de- 
tailed from their permanent station to another port for the purpose of 
assisting in the unlading of cargo vessels at night, on Sundays, or on 
holidays, under a special license granted by the collector of customs, are 
not chargeable against the master, owner, or agent of such vessels as 
extra “compensation and expenses of customs officers and employees” 
under section 451 of the tariff act of September 21, 1922, 42 Stat., 954, but 
are payable from the appropriation for the collection of revenue from cus- 
toms under sections 5 and 6 of the act of March 4, 1923, 42 Stat., 1454. 

Decision by Comptroller General McCarl, June 14, 1924: 

In connection with the settlement of the accounts of W. W. Lufkin, 
collector of customs, Boston, Mass., covering July, 1923, there is for 
consideration the question whether there should be charged against 
the master, owner, or agent of a large cargo vessel unlading at the 
port of Providence, R. I., the traveling expenses of employees of the 
Customs Service permanently stationed at Boston who are tem- 
porarily detailed to Providence to assist in unlading such a vessel at 
night, on Sunday, or on a holiday. 

The Director of Customs explains the practice of detailing such 
employees as follows: 


* * * The practice of sending employees from Boston to Providence is 
one established by the department in order to avoid the necessity of employing 
a larger force at Providence in order to have sufficient oflicers on hand to meet 
emergencies. By sending employees from Boston the service at Providence 
ean function properly during such periods as a larger force is necessary, whic): 
generally is only for a few days at a time. The traveling expenses of em- 
ployees proceeding from Boston to Providence and returning are far less than 
would be the regular salaries of additional employees which otherwise woul 
have to be stationed at Providence. 


Section 450 of the tariff act of September 21, 1922, 42 Stat.. 
954, prohibits the unlading of any vessel on Sunday, a holiday, or at 
night except under special license granted by the collector under 
such regulations as the Secretary of the Treasury may prescribe. 
Section 451 of the same act provides that before such a special license 
is issued the master, owner, or agent of the vessel shall be required to 
give bond to cover any loss or liability that may arise and— 
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* * * to pay the compensation and expenses of customs officers and em- 
ployees whose services are required in connection with such unlading at night 
or on Sunday or a holiday in accordance with the provisions of section 5 of 
the Act entitled “An Act to provide for the lading or unlading of vessels at 
night, the preliminary entry of vessels, and for other purposes,” approved 
February 13, 1911, as amended. 


Accordingly it must be held that the “ compensation and expenses ” 
which the master, owner, or agent of the vessel is required to pay 
the officers or employees of the Customs Service for unlading on Sun- 
day, a holiday, or at night are those fixed by the statute expressly 
mentioned in the tariff act, viz, act of “February 13, 1911, as 
amended.” 

Section 5 of the act of February 13, 1911, as amended by the act 
of February 7, 1920, 41 Stat., 402, directs the Secretary of the Treas- 
ury to fix a reasonable rate of extra compensation, without any 
mention whatever of traveling expenses, “on the basis of one-half 
day’s additional pay for each two hours or fraction thereof, or at 
least one hour that the overtime extends beyond five o’clock post- 
meridian (but not to exceed two and one-half days’ pay for the full 
period from five o’clock postmeridian to eight o’clock antemeridian), 
and two additional days’ pay for Sunday or holiday duty.” 

No requirement is made in this act that the master, owner, or 
agent shall pay traveling expenses of the employees of the Customs 
Service, and accordingly the term “compensation and expenses” 
as used in section 451 of the tariff act of 1922 may not be con- 
strued to include traveling expenses. 

It may be stated in addition that if the collector grants a special 
license to unlade on Sunday, a holiday, or at night, then the 
responsibility devolves upon the Government to have the necessary 
personnel of the Customs Service on hand to enable a compliance 
with the tariff laws. If as a matter of economical administration the 
Customs Service concludes to maintain small forces of employees at 
the less important ports and to detail employees from the more im- 
portant ports when necessary, there is sufficient authority therefor 
under the act of March 4, 1923, 42 Stat., 1453, section 5 of which 
provides that customs officers and employees shall receive their neces- 
sary traveling expenses and actual expenses incurred for subsist- 
ence while traveling on duty away from their designated stations, 
payable, as provided by section 6 of the same act, from the appro- 
priation for the collection of the revenue from customs. Such 
details are a matter of administration with which the master, owner, 
or agents of vessels are not concerned. 

The question involved is decided in the negative, and the accounts 
of W. W. Lufkin will be settled accordingly. 
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ARMY PAY—ROAD WORK. 


An enlisted man of the Army detailed to work on State roads not included in 
any agreement between the particular State and the Secretary of Agricul- 
ture for cooperative construction does not come within the provisions of 
the Federal aid road act of July 11, 1916, 39 Stat., 355, as amended by the 
act of February 28, 1919, 40 Stat., 1200, and he is not entitled for such 
work to any additional compensation to equalize his Army pay to conform 
to that paid to civilian employees engaged on work on those particular 

roads. 


Decision by Comptroller General McCarl, June 16, 1924: 

Carey J. Beauchamp applied May 2, 1924, for review of settlement 
No. S-32454, disallowing his claim for $198.77 for equalization of 
pay as private, first class, Quartermaster Corps, United States Army, 
to conform to the compensation paid to civilian employees on account 
of work on roads in the vicinity of Marfa, Rudiosa, Lajitas, and 
Presidio, Tex., during the period from February 6 to April 30, 1919, 
the disallowance being for the following reason: 


The road work on which the claim is based was performed in the State of 
Texas on a road which was not included in any agreement between the State 
highway department and the Secretary of Agriculture for road work in that 
State, and therefore dees not fall within the provisions of the Federal aid road 
act of July 11, 1916, 39 Stat., 355, as amended by the act of February 28, 1919, 
40 Stat., 1200-1202. 


The disallowance was based on decision of July 29, 1922, wherein 
it was held: 


The act of July 11, 1916, 39 Stat., 355, provided for aid by the United States 
tc the several States in the construction of rural post roads and appropriated 
certain funds for expenditures in cooperation with the States complying with 
the requirements of the act. 

The act of February 28, 1919, making appropriations for the service of the 
Post Office Department, amended the act of July 11, 1916, defined and con- 
strued the term “rural post roads” and appropriated additional sums for 
earrying on the work, therein and theretofore authorized, in accordance with 
the terms of the original act as amended. 

Section 8 of the act of February 28, 1919, appropriated funds for and 
authorized the cooperative construction and maintenance of roads and trails 
through national forests. 

Upon submission to the Department of Agriculture for administrative ex- 
amination, approval of the cla‘m in question was refused by the Secretary, 
and the Bureau of Public Roads of that department stated the reasons there- 
for as follows: 

“The road work on which the claimant bases his claim was performed in the 
State of Texas, but not on a road improved under the Federal highway act 
because the road on which the work was performed was never included in 
any project statement submitted by the State Highway Department of Texas 
and approved by the Secretary of Agriculture, nor was it included in any 
agreement between the State highway department and the Secretary of Agri- 
culture for road work in the State of Texas under the terms of the Federal 
aid road acts above referred to * * *.” 

* a - - * * a 

Section 9 of the act of February 28, 1919, provides as follows: 

“That no officer or enlisted man of the Army, Navy, or Marine Corps shall 
be detailed for work on the roads which come within the provisions of this 
Act except by his own consent: And provided further, That the Secretary of 
Agriculture through the War Department shall ascertain the number of days 
any such soldiers, sailors, and marines have worked on the public roads in 
the several States (other than roads within the limits of cantonments or 
military reservations in the several States) during the existing war and also 
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the location where they worked and their names and rank, and report to 
Congress at the beginning of its next regular session: Provided farther, That 
when any officer or enlisted man in the Army, the Navy, or the Marine Corps 
shall have been or may be in the future detailed for labor in the building of 
roads or other highway construction or repair work (other than roads with- 
in the limits of cantonments or military reservations in the several States), 
during the existing war, the pay of such officer or enlisted man shall be 
equalized to conform to the compensation paid to civilian employees in the 
same or like employment and the amount found to be due such officers, soldiers, 
sailors, and marines, less the amount of his pay as such officer, soldier, sailor, or 
marine, shall be paid to him from the 1920 approriation herein allotted to 
the States wherein such highway construction or repair work was or will be 
performed.” 

That part of section 9 authorizing the equalization of pay is a proviso to 
the enacting clause, which prohibits the detail of the officers and enlisted 
men of the Army, Navy, and Marine Corps to work on roads “ which come 
within the provisions of this act,” without their consent. 

In the proviso there are no words restricting the operation thereof to any 
particular class of roads, it being, however, a settled rule of statutory con- 
struction that the scope of the proviso is confined to that which directly 
precedes it or to the section of which it is a part, unless it clearly appears the 
legislature intended otherwise. Black Interpretation of Laws, 432. 

As above stated, the enacting clause of section 9 deals directly with roads 
“which come within the provisions of this act,” and reading the act in its 
entirety, the restrictive language used in the enacting clause constitutes a 
limitation on the scope of the proviso. The meaning and intention of the 
legislature is ascertainable from the statue itself and the words employed 
are susceptible of a definite, clear, and sensible interpretation. 


Upon review of the settlement the disallowance is affirmed. 


MEMBERSHIP FEES. 


The prohibition in the act of June 26, 1912, 37 Stat., 184, against the use of any 
appropriation to pay membership fees or dues of any oflicer or employee of 
the United States in any society or association, in the absence of specific 
appropriation therefor, is positive, and reimbursement to an employee of 
the Department of Agriculture for membership fees paid by him in the 
National Education Association is not authorized even though such mem- 


bership would result in a saving to the Government in traveling expenses 
of the employee. 


Comptroller General McCarl to A. Zappone, disbursing clerk, Department of 
Agriculture, June 16, 1924: 


I have your letter of June 2, 1924, requesting decision whether pay- 
ment is authorized of a voucher for reimbursement of $2 paid by 
F. A. Merrill for membership dues in the National Education Asso- 
ciation. 

It appears that Mr. Merrill had instructions to attend a meeting 
of the National Education Association for the purpose of delivering 
an address on an agricultural subject and that the railroads made 
a reduced rate of a fare and a half to those attending the meeting, 
the exhibition of a membership card in the National Education Asso- 
ciation being necessary in order to obtain the reduced rate. Accord- 
ingly Mr. Merrill paid the dues, obtained the membership card, and 
secured the benefit of the reduced rate. The question is whether 
he can be reimbursed the amount paid for the membership card. 
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The act of June 26, 1912, 37 Stat., 184, provides: 


No money appropriated by this or any other Act shall be expended for 
membership fees or dues of any officer or employee of the United States or 
of the District of Columbia in any society or association or for expenses of 
attendance of any person at any meeting or convention of members of any 
society or association unless such fees, dues, or expenses are authorized to 
be paid by specific appropriations for such purposes or are provided for in 
express terms in some general appropriation. 

The language of the statute is plain and prohibits the use of an 
appropriation to pay the membership fees of an officer or employee 
of the United States in any society or association unless specifically 
authorized by law. 

The act of March 4, 1913, 37 Stat., 854, provides that nothing 
in the act of June 26, 1912, shall be so construed as to prohibit 
the payment from the appropriations of the Department of Agri- 
culture of expenses incidental to the delivery of lectures, etc., at 
meetings by its employees on subjects relating to the work of the 
department authorized by law. 

It is not necessary to decide whether payment of the member- 
ship fee in this case was an expense incidental to the delivery of 
a lecture as provided in the act of March 4, 1913, in view of the 
positive prohibition in the act of June 26, 1912, relative to member- 
ship fees. The fact that the payment resulted in a saving to the 
Government is not for consideration here. See 24 Comp. Dec., 
473, 474. 

You are advised that the proposed payment is not authorized. 


CLASSIFICATION OF EMPLOYEES OF THE BUREAU OF ENGRAVING 
AND PRINTING, 


The classification act of March 4, 1923, 42 Stat., 1488, provides only for per 
annum and per hour rates of pay and, in the absence of an express pro- 
vision of law therefor, the Secretary of the Treasury is not authorized 
to convert the per annum and per hour rates of pay for employees of the 
Bureau of Engraving and Printing, coming within the terms of the act, 
into per diem rates. 

Employees of the Bureau of Engraving and Printing who come within the pro- 
visions of the classification act of March 4, 1923, and are paid on a per 
annum basis are not entitled to overtime pay. Employees whose com- 
pensation is fixed on a per hour basis are entitled to overtime pay only 
at the regular rate per hour as fixed in the classification act for the 
position held. 


Comptroller General McCarl to the Secretary of the Treasury, June 16, 1924: 
I have your letter of May 16, 1924, as follows: 


There were allocated to the clerical-mechanical service about two thousand 
four hundred employees of the Bureau of Engraving and Printing, in grades 
1, 2, 3. and 4, at per hour rates of compensation, effective July 1, 1924, with 
no reference to pay for overtime. These employees are now paid at per diem 
rates and 50% additional for time worked in excess of eight hours per day, 
due to extraordinary emergency. Changing to the hourly rate basis mevns 
two methods of time keeping and a great deal more work keeping the time 
records and preparing pay rolls, 
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There were allocated to the clerical, administrative, and fiscal service and 
to the custodial service five hundred twenty employees of the Bureau of En- 
graving and Printing, at annual rates of compensation, effective July 1, 1924, 
who are now paid at per diem rates and 50% additional for time worked in 
excess of eight hours a day, due to extraordinary emergency. If these em- 
ployees are paid at annual rates of compensation, they would suffer the loss 
of the overtime pay they are now receiving. 

All the employees herein referred to are required to work eight hours a day. 

You are requested to render a decision on the following: 

lst. Whether the hour rates may be converted, for the employees affected in 
the clerical-mechanical service, for example, from “50 cents per hour” to 
* $4.00 per day.” 

2nd. Whether the annual rates of compensation may be converted to per 
diem rates for the employees referred to in the clerical, administrative, and 
tiscal service and in the custodial service. 

3rd. Whether 50% additional may be paid for time worked in excess of 
eight hours per day, in accordance with the present practice. 


The classification act of 1923, March 4, 1923, 42 Stat., 1488, pro- 

vides for only two bases for computing compensation, viz, per annum 
and per hour. Per annum applies to all the various services estab- 
lished by the act except the clerical-mechanical service, which is 
authorized for payment on an hourly basis. The clerical-mechanical 
service expressly includes— 
* * * all classes of positions which are not in a recognized trade or craft 
and which are located in * * * the Bureau of Engraving and Printing 
* * * the duties of which are to perform or direct manual or machine opera- 
tions requiring special skill or experience, or to perform or direct the counting, 
examining, sorting, or other verification of the product of manual or machine 
operations. 

The express provision in the classification act of 1923 for per 
annum and per hour bases of payment negatives application of the 
per diem basis of payment unless other statutory provisions exist 
specifically authorizing application of the per diem basis notwith- 
standing the provisions of the classification act. 

In the act of April 4, 1924, 43 Stat., 73, making appropriations 
for the Treasury and Post Office Departments for the fiscal year 
1925, under the heading “ Bureau of Engraving and Printing,” ap- 
pears the following: 


Office of director: For the director and other personal services in the District 
of Columbia in accordance with “ The Classification Act of 1923,” $435,000. 

For the work of engraving and printing, exclusive of repay work, during the 
fiscal year 1925, * * 

For salaries of all necessary employees, other than employees required for the 
administrative work of the bureau of the class provided for and specified in 
the Treasury Department Appropriation Act for the fiscal year 1924, and plate 
printers and plate printers’ assistants, to be expended under the direction of 
the Secretary of the Treasury, $2,844,900: Provided, That no portion of this 
sum shall be expended for printing United States notes or Treasury notes of 
larger denominations than those that may be canceled or retired, except in so 
far as such printing may be necessary in executing the requirements of the 
Act “To define and fix the standard of value, to maintain the parity of all 
forms of money issued or coined by the United States, to refund the public 
debt, and for other purposes,” approved March 14, 1900. 


There is nothing in the quoted provisions of the appropriation 
act, or in other existing provisions of law, which would authorize 
the Secretary of the Treasury to change the basis of payment of 
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employees of the Bureau of Engraving and Printing coming within 
the terms of the classification act of 1923 from per annum and per 
hour rates to per diem rates. Accordingly, questions 1 and 2 iiust 
be and are answered in the negative. 

It is well settled that per annum employees are not entitled to 
overtime pay. 12 Comp. Dec., 774; 15 id., 703; 21 id., 311; 2 Comp. 
Gen., 78; id., 817. Therefore, as the provisions of the classification 
act expressly place certain employees of the Bureau of Engraving 
and Printing on a per annum basis, employees paid on that basis 
are not entitled to additional pay for overtime work. As the rates 
of pay for per hour employees are expressly fixed by the provisions of 
the classification act, with no provisions for a higher rate for over- 
time work, employees paid on a per hour basis are entitled to pay 
for overtime work only at the regular rate per hour fixed by the 
classification act. Question 3 is answered accordingly. 


SUBSISTENCE, PER DIEM IN LIEU OF—FRACTIONAL DAYS—PRAC- 
TICE—EFFECTIVE DATE OF A DECISION. 




















Where an immigrant inspector of the Department of Labor is temporarily 
absent from his official station while operating in adjacent territory for 
short periods, under conditions that would not ordinarily interfere with 
his domestic arrangements for obtaining the usual.subsistence, he can 
not be regarded as in a travel status for the purpose of payment to him 
of a per diem, or any fractional parts of a per diem, in lieu of subsistence. 

The rule that a decision which changes an existing practice based upon a 

former construction of a law or regulation will be applied only to 

expenditures thereafter made may be invoked only in those cases in which 
the payment involved was made by reason of the former practice and 
the expense would not have been incurred had it been known that credit 
therefor would not be allowed. 





Decision by Comptroller General McCarl, June 16, 1924: 

Livingston D. Crossman, immigrant inspector, Department of 
Labor, with official headquarters at Port Arthur, Tex., by a letter 
dated April 28, 1924, requests review of settlement No. 029901, cer- 
tificate No. 023374-L, dated April 14, 1924, in which there was dis- 
allowed the sum of $10 representing per diem in lieu of subsistence 
claimed by him on account of certain brief periods of absence from 
his official station during the month of February, 1924. 

In support of the plea for review there is quoted the circular dated 
November 11, 1920, amending paragraph 52 of the Travel Regula- 
tions of the Department of Labor, and following which it is stated 
that— 





{t was under the authority of the foregoing that claim for the $10 per diem 
in lieu of subsistence was made. No evidence of expenditures was submitted 
or a record kept thereof, as it was not thought necessary in view of the in- 
structions contained in the circular herein referred to. As stated previously, 
the decision of the Comptroller General of March 7, 1924, was not received by 
me until March 19, 1924. The voucher claiming the per diem which has been 
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disallowed and whieh is the subject of this communication was for February, 
1924, and was forwarded from this oflice March 8, 1924. 
The amendment to paragraph 52 referred to provides: 


Under the provisions of this act all persons engaged in field work or travel- 
ing on official business of the department outside of the District of Columbia 
and away from their designated posts of duty will be allowed one of the fol- 
lowing per diems in lieu of subsistence: 


For an absence not exceeding 6 hours 

For an absence of over 6 and not exceeding 12 hours____-_~_~_- 

For an absence of over 12 and not exceeding 18 hours : 

For an absence of over 18 to and including 24 hours___._______-__________ 


For the purpose of computing the per diem allowance the calendar day be- 
ginning at midnight will govern. The per diem to be paid will be controlled 
by the duration of a continuous absence, with the exception that where there 
is not a continuous absence for two full days of 24 hours each the per diems 
to be paid shall not be in excess of $8.00. 


The sum of $10 in question represents fractional per diems claimed 
for absence on travel from the official station on various dates in the 
month of February, 1924, as follows: 


Feby. 5. Left O. S. 2 p. m. for Beaumont via elec. rd.; returned 6 p. m. to 
O. S. Port Arthur. 
7. Left O. S. 5.30 a. m. for Beaumont via auto; returned 1.00 p. m. 
to O. 8. 
8. Left O. S. 12.15 p. m. for Port Naches via auto; returned 2.15 p. m. 
to O. 8. 
. Left O. S. 11.00 a. m. for Beaumont via elec. rd.; returned 4.00 p. 
to O. S. ‘ 
10. Left O. S. 11.45 a. m. for Sabine, Tex. via auto; returned 1.45 p. m. 
Left O. S. 3.45 p. m. for Beaumont via auto; returned 7.15 p. m. 
15. Left O. S. 8.00 a.m. for Port Naches via elec. rd.; returned to O. S. 
12.15 p. m. 
19. Left O. S. 3.00 p. m. for Beaumont via elec.; returned O. S. 7.00. 
24. Left O. 8. 12.30 p. m. for Sabine via auto; returned 6.30 p. m. 


It is disclosed that these trips were made by trolley and automobile 
into the territory adjacent to the official station, and the absence was 
merely temporary while operating within the district for short 
periods that would not ordinarily, and apparently did not here, 
interfere with domestic arrangements for obtaining the usual sub- 
sistence. 

As stated heretofore in several decisions of this office, the idea and 
object of travel allowance, whether in the nature of a reimbursement 
or a per diem in lieu thereof, is to make an employee whole as to 
any additional expenses put to through travel upon the public busi- 
ness; and where from the period covered by the trip it is apparent 
there is no necessity for such expense, the reason for the allowance 
fails and it must be held that the right thereto does not exist. In 
other words, such brief periods of absence under circumstances such 
as existed in the case here presented may not be regarded as placing 
the employee in a travel status. Therefore the question as to whether 
he did in fact incur an expense for meals away from his official 
station on said trips is not material. ~ 
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The specific plea for allowance is that the decision of March 7, 
1924, 3 Comp. Gen., 598, had not been received until after the period 
covered by the account, implying that there should not be a refund 
of a sum acquired under an existing interpretation. The rule that 
a decision which changes an existing practice based upon a former 
construction of a law or regulation will be applied only to expendi- 
tures thereafter made may be invoked only in those cases in which 
the payment involved was made by reason of the former practice, 
and the expense would not have been incurred had it been known 
that credit therefor would not be allowed. I assume that it would 
not be contended that the trips involved in this case were made be- 
cause of the belief that a per diem therefor could be collected. 

Upon review the disallowance appears to have been correct and is 
sustained. 


VETERANS’ BUREAU—MEDICAL TREATMENT OF INSANE VETER- 
ANS IN STATE INSTITUTIONS. 


Where a veteran is placed in a State institution for examination and observation 
to determine his right to disability compensation, and it is later determined 
that his disability was not of service origin and claim for compensation is 
denied, reimbursement for the care of the veteran to the State institution 
may be made during the actual period of examination and observation and 
up to the date of the finding by the Veterans’ Bureau that the disability was 
not of service origin. 3 Comp. Gen., 462, modified. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 16, 1924: 


I have your letter of April 24, 1924, requesting reconsideration of 
decision of January 31, 1924, 3 Comp. Gen., 462, in so far as case 1 
is concerned. 

Briefly stated, case 1 involved a claim of a State institution for 
reimbursement for the care of an insane or mentally incompetent 
veteran who was sent to the institution by the Veterans’ Bureau for 
observation and examination prior to the time the service connection 
of the disability had been determined. It was later determined that 
the disability was not due to his military service, and claim for 
compensation was disallowed. The decision authorized reimburse- 
ment to the State institution for period of actual examination and 
observation—that is, up to the time the institution made its report 
to the Veterans’ Bureau—but did not authorize reimbursement for 
any other period; that is, from the date of the report showing the 
completion of the examination and observation to the date of finding 
that the disability was not of service origin. 

The decision of January 31, 1924, stated with respect to the period 


subsequent to the completion of observation and prior to finding by 
the bureau as follows: 
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The responsibility for the care beyond the period of observation is 
the same as it would have been had the Government not acted; that is, with the 
State or local authority or those legally responsible. * * * 


From your further submission it is recognized that when the bu- 
reau assumes control of an insane veteran for examination purposes a 
short period of time may ordinarily be required subsequent to the 
completion of the examination or observation before the responsibility 
of the Government for treatment of the veteran, as incident to com- 
pensation, is definitely determined, during which period there must 
be furnished adequate care for the veteran for the protection of him- 
self and others. Construction of section 303 of the war risk insurance 
act is justified obligating Government funds for the care of such vet- 
eran as an administrative expense for a reasonable period beyond the 
termination of examination and observation up to the date of finding 
that the disability was not of service origin. 


GRATUITIES—CLOTHING AND SHOES FURNISHED UNITED STATES 
PRISONERS. 


Clothing purchased for a United States prisoner the day before his discharge is 
considered a gratuity rather than for his support during confinement, and 
as the act of March 3, 1875, 18 Stat., 480, only authorizes a clothing gratuity 
to those persons sentenced for a term of imprisonment of six months or 
more, the furnishing of such clothing at Government expense to a prisoner 
who has served a three months’ sentence, is not authorized. 

In accordance with Department of Justice Circular No. 957, shoes furnished 
United States prisoners either as support during confinement or as a 
gratuity at discharge must, in the absence of an emergency, be obtained 
from the United States Penitentiary at Leavenworth, Kansas. 


Decision by Comptroller General McCarl, June 16, 1924: 

I. K. Parshall, United States marshal for the Western District of 
Missouri, requested May 12, 1924, review of settlement C-S822-J, 
dated April 8, 1924, wherein was disallowed credit for an item of 
$3 claimed in his disbursement account for the quarter ending March 
51, 1922, under the appropriation for “ Support of prisoners, Unitecl 
States courts, 1922.” 

The item in question represents the bill of the Samuel Levy Mer- 
cantile Co. for one pair of shoes furnished to prisoner A. B. Kinsey, 
March 13, 1922, the day before his discharge after serving a three 
months’ sentence in the Bates County Jail, Butler, Mo. 

The disallowance was made because the act of March 3, 1875, 18 
Stat., 480, provides that discharge gratuities “shall not apply to per 
sons sentenced for a term of imprisonment of less than six months.” 

On March 13, 1922, articles of wearing apparel amounting to $7 
were purchased and delivered to said prisoner as follows: 


1 pair of pants 
1 pair of shoes_ 
1 shirt 
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The act of March 4, 1921, 41 Stat., 1413, provides: 


For support of United States prisoners, including necessary clothing and 
medical aid, * * * 


The act of March 3, 1875, 18 Stat., 480, provides: 


Sec. 2. That on the discharge from any prison of any person convicted under 
the laws of the United States on indictment, he or she shall be provided by the 
warden or keeper of said prison with one plain suit of clothes and five dollars 
in money, for which charge shall be made and allowed in the accounts of said 
prison with the United States: Provided, That this section shall not apply to 
persons sentenced for a term of imprisonment of less than six months. 


This gratuity is a matter separate and apart from the obligation 
resting upon the Government to support a prisoner during confine- 
ment, and in case of need to provide necessary clothing as a part of 
such support. 

The claimant contends that the articles were not furnished as a 
gratuity on discharge, but were furnished under the provisions of 
the act of March 4, 1921, supra, as necessary clothing—the prisoner 
being without shoes, and was about to be discharged in cold weather. 

Department of Justice Circular No. 957, dated April 16, 1919, re- 
quires that shoes furnished prisoners, either as support during con- 
jinement or as gratuity at discharge, must be obtained from the 
United States Penitentiary, Leavenworth, Kans. Provision is also 
made for ordering shoes by telegraph in urgent cases. Inasmuch 
as prisoner Kinsey was in confinement under a three monthis’ sen- 
tence ample time existed for procurement of shoes in the manner pro- 
vided by said circular. 

Paragraph 542(a) of Instructions to United States Marshals pro- 
vides for necessary clothing and medical aid of prisoners during 
confinement. It is apparent that had the jailer or marshal observed 
the condition of this prisoner’s clothing prior to the day preceding 
his discharge, March 14, 1922, the shoes at least could have been 
furnished from the Government’s factory at Leavenworth. 

The fact that this outfit was purchased for the prisoner the day 
before his discharge and the statement of the marshal “there was 
not suflicient time to order the shoes” indicate that the articles 
were not necessary in connection with the support of the prisoner 
during confinement, but were given as a gratuity upon discharge, 
and such gratuity in this case was not authorized by law. 73 MS. 
Comp. Dec., 179; 86 id., 1170. 

Upon review settlement C-8822-J, disallowing $3, is sustained, 
and a further disallowance is made amounting to $4 covering the 
items of pants and shirt purchased from the Samuel Levy Mercantile 
Co, at the same time the shoes were purchased. Accordingly, a dif- 
ference of $4 is certified in favor of the Government. 
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FEES OF UNITED STATES COMMISSIONERS—HEARINGS. 


Where the hearing on criminal charges could not be completed on the day of 
arraignment and the case is twice continued, a United States commissioner 
may not elect to charge the per diem fee, under section 21 of the act of 
May 28, 1896, 29 Stat., 184, for the second day of hearing instead of the 
first, the fee being chargeable in such cases only for the date of ar- 
raignment and the date of final disposition. 

Decision by Comptroller General McCarl, June 17, 1924: 

{dwin C. Boehler, United States commissioner, Omaha, Nebr., by 
letter dated April 26, 1924, requests review of settlement of claim 
No. 027041, certificate No. 022817, dated April 12, 1924, wherein 
item No. 5, in the sum of $5, representing charge for a hearing on 
October 13, in the case of United States v. Charles Morley, page 
of the account covering the quarter ended December 31, 1923, was 
disallowed upon the ground that “ where there is a continuance per 
diems are only allowable for the day of arraignment and the day 
case is finally disposed of. Defendant arrested October 12 and case 
disposed of October 16.” 

As the grounds for requesting a review the commissioner states 
that— 


”*» 
o 


In the first place I believe this is an incorrect statement of the law—that I 
am entitled to per diems only on the day of arraignment and on the day of 
linal disposition of the case. My view is that I am entitled to two per diems 
to be selected out of any of the two or more days upon which I have bona 
fide hearings. In the case in question the facts are as follows: 

Morely was arraigned before me on October 12th, 1923, complaint read to 
him; he pleaded not guilty and asked for a hearing. He was too ill to go on 
with the hearing (being a drug addict and having been deprived of narcotics for 
some time). On the 13th a hearing was had but not concluded, and the matter 
was continued to the 16th, and on that day disposed of. I charged for the 
hearings on the 13th and 16th, and made no charge for the day of arraignment 
the 12th. These, as all continuances granted by me, were in good faith and not 
for the purpose of getting per diems. * * 

In any event, if I were not entitled to a cee or a per diem in the Morley 
case on October 18th, as claimed, then I should be given credit for a hearing 
on that date in the case against Mary Westergaard and Charles Westergaard, 
page 38 of the account, because no charge was made for that hearing, due to the 
charge in the Morley case on the 18th. But what I want is a ruling on the 
first point. My attention has never been called to any law or ruling hereto 
such as stated in “item 5,” hereinbefore set forth I do not so read 
“instructions” promulgated by the Department of Justice. 


fore, 


the 


The right to fees is conferred by the act of May 28, 1896, 29 Stat., 
184-185, which provides: 


Sec. 21, That each United States Commissioner shall be entitled to the 
following-named fees, and none other: * * *: for hearing and deciding 
on criminal charges and reducing the testimony to writing when required by 
law or order of the court, five dollars a day for the time necessarily employed: 
Provided, That not more than one per diem shall be allowed In a case unless 
the account shall show that the hearing could not be completed in one day, 
when one additional per diem may be specially approved and allowed by the 
court; Provided further, That not more than one per diem shall be allowed for 
uny one day; * * *% 


Concerning the specific point raised namely, whether there is a 
right of election to claim a per diem for any two days of a continned 
case, or only for the day of arraignment and the day of deciding 


> 
8779°—24 is 
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when there is more than one hearing, this point appears to have 
been covered in my decision dated June 12, 1924, A-2616, 3 Comp. 
Gen., 953, copy of which is furnished for your information. 

The intent of the statute prescribing the fee in question is that 
the fee is to be allowed only for the complete adjudication of a case 
in so far as the commissioner is concerned; that is to say, the hear- 
ing, and deciding, and reducing the testimony to writing when re- 
quired. The law contemplates that the entire proceeding shall be 
completed on the date of arraignment if possible and authorizes one 
additional per diem only in case the hearing can not be completed 
on said date. The fact that a case can not be decided on the date 
of the hearing does not entitle the commissioner to an additional 
per diem; but since the law authorizes only one additional per diem 
for the “ hearing and deciding ” when the “ hearing” could not be 
completed in one day, said additional per diem is payable only after 
the “ deciding ” on final disposition by the commissioner even though 
the hearing alone may have consumed two or more days. The per 
diem is then allowable, not as for the day of deciding alone, but 
regarding such day as coupled with its antecedent day of hearing. 

Applying this rule to the case in question, it appears that the 
defendant was arrested and arraigned on October 12, which was a 
day for hearing, when complaint was read to which he pleaded not 
guilty, and requested a continuance, upon which he was temporarily 
committed for a hearing upon October 13. In accordance with the 
uniform decisions in like cases the proceedings on October 12 con- 
stituted a hearing for which a fee of $5 is authorized by the statute 
even though no witnesses were examined. Under the circumstances 
and the law there could be no election to waive the right to this fee 
and claim in lieu thereof a fee for another day of hearing in the 
same case. Each fee relates to and attaches to the particular case 
and the rights thereto are governed by the circumstances of the spe- 
cific case. As there was a hearing also on October 12 in the case of 
Joe L. Anderson, page 32, for which a-per diem was charged and 
allowed, no additional per diem for said day was allowable in thi 
instant-case, because the statute stipulates that not more than one 
per diem may be allowed for any one day. 

There was a hearing in the Morley case on October 13 which was 
not concluded, and the proceedings were continued to October 16. As 
the “ hearing and deciding ” was not completed October 13, no addi 
tional] per diem is allowable in this case for said day, but as there 
was a first hearing on that day for which entitled to a fee, in the case 
of United States v. Mary and Charles Westergaard, page 38. for 
which no fee was charged, the sum of $5 is allowed for that day us 
for the latter case instead of for the Morley case. 
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The Morley case was finally disposed of on October 16 and the 
additional per diem of $5 is allowable for that day in accordance 
with the rule hereinbefore stated, no other charge being made and 
allowed for that day. 

Accordingly, the disallowance is affirmed as to the fee claimed for 
October 13 in the Morley case, but upon review an additional fee of 
$5 will be allowed in the case of Mary and Charles Westergaard for 
that day. A difference of $5 is certified due claimant. 


APPROPRIATIONS—AVAILABILITY OF TWO FISCAL YEAR APPRO- 


PRIATIONS FOR CONSTRUCTION OF ONE INDIAN SCHOOL BUILD- 
ING. 


The appropriation “Indian school and agency buildings, 1924,” and a similar 
appropriation for the fiscal year 1925, being “ annual” appropriations, may 
not be obligated for the payment of construction costs of one Indian school 
building to the extent of the limitations fixed In, and available under, the 
respective appropriations, and a contract for the construction of such a 
proposed building, the cost of which would be in excess of the available 
amount under either appropriation, is not authorized. 

Comptroller General McCarl to the Secretary of the Interior, June 17, 1924: 

I have your letter of June 5, 1924, requesting decision whether 
contract may be executed during the fiscal year 1924 for the con- 
struction of a school building at the Acomita Pueblo, N. Mex., to be 
paid partly from the fiscal year appropriation for 1924 and partly 
from the fiscal year appropriation for 1925. 

The lowest bid received for the construction of the building is 
stated to be $14,837. There remains available for obligation in the 
appropriation “Indian schoo] and agency buildings, 1924,” only 
$10,000, or $4,837 less than the amount of the proposed contract. 
The appropriation act of June 5, 1924, 43 Stat. 405, contains a 
similar appropriation for the fiscal year 1925 but with a limitation of 
$7,500 for new construction at any one school or institution, so that 
the entire cost of the building could not be paid from the 1925 
appropriation. 

The appropriation “Indian school and agency buildings, 1924,” 
act of January 24, 1923, 42 Stat., 1183, is partly as follows: 


For construction, lease, purchase, repair, and the improvement of school 
and agency buildings, including the purchase of necessary lands and the in- 
stallation, repair, and tmprovement of heating, lighting, power, and sewerage 
and water systems in connection therewith, $350,000: * 


The appropriation for 1925 contains a similar provision except 
with the limitation of $7,500 as indicated. 

These appropriations are “annual” and not permanent or avail- 
able continuously without reference to the fiscal year for which 
made, See section 7, act of August 24, 1912, 37 Stat., 487, 
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Section 3679, Revised Statutes, as amended by the act of February 
27, 1906, 34 Stat., 49, provides in part as follows: 

No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con 
tract or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by law. 

See also section 3732, Revised Statutes. 

A contract entered into during the fiscal year 1924 calling for 
expenditure of $14,337 would be in direct contravention of these 
provisions of law as being a contract in excess of any available fiscal 
year appropriation. Such a contract would not be authorized under 
the appropriation for the fiscal year 1924 because said appropria- 
tion is inadequate. And it would not be authorized under the appro- 
priation for the fiscal year 1925 because of the limitation placed 
therein. There is no authority for the execution of one contract, as 
suggested, obligating parts of appropriations for two different fiscal 
years for the construction costs of one building at an Indian School. 
It may be said in addition that from your submission it would 
appear the need for the building is one for the fiscal year 1925, and 
any building costing $14,337 would be in violation of the intent of 
the limitation placed on construction at any one school. 

The question is answered in the negative. 


DEPARTMENTS, EXECUTIVE—TRANSFER OF APPROPRIATIONS. 


As section 3678, Revised Statutes, requires that “All sums appropriated for 
the various branches of expenditures in the public service shall be applied 
solely to the objects for which they are respectively made,” the perform- 
ance of work by one department for another department, without reim- 
bursing the whole additional cost of such work as accurately as it may 
reasonably be ascertained, would contravene the requirements of law in 
that it would augment one appropriation at the expense of another. 

The amount to be reimbursd to one appropriation for work performed for the 
benefit of another appropriation is the actual cost thereof, but where such 
actual cost is not susceptible of absolutely accurate ascertainment, except 
at considerable expense, reasonable minimum time charges, when that pro- 
cedure is necessary, will not be objected to. 


Comptroller General McCarl to the Secretary of the Navy, June 18, 1924: 


I have your letter of April 17, 1924, requesting decision of the 
following matters: 


(a) When the Navy Department performs work for another department of 
the Government, including the Shipping Board, such work being the ordinary 
repair, construction, or manufacturing work involving the use of the Navy’s 
existing permanent organization such as navy yards and their personnel and 
facilities, is it proper to include in the cost thereof to be reimbursed to the 
Navy, or to be charged against funds transferred for the purpose of defraying 
such cost, the time of such of the clerical, drafting, inspection, and messenger 
forces actually engaged in such work who are paid from lump-sum appropria- 
tions? 

(b) Is the decision rendered in (a) above equally applicable to work per- 
formed by the Navy for private parties under “ special deposits 2? 
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(c) If (a) and (b) are decided in the affirmative, may the Navy, having in 
view economy, convenience, and the circumstances of employment, determine 
the minimum time of such employees to be charged to such work? 


In explanation of the work, ete., performed for other depart- 
ments and establishments of the Government you state: 


The class of work involved is not the loaning or detailing of personnel, nor 
is it assistance rendered in an emergency for the common good, but it is the 
case, by far the most frequent and the most important, where one department, 
in the ordinary course of business, is called upon to undertake, for another 
department, repnir, alteration, manufacture, or new construction work in its 
regularly established plants. This is the case referred to herein as work for 
other Government departments. Examples of it as performed by the Navy 
ure repairs to vessels of the Lighthouse Service and the Shipping Board, 
construction of motor boats for the Coast Guard, building snag boats for the 
Army Engineers, manufacture of parts for the Army Air Service, etc. The 
Navy has performed similar work for other Government departments for years 
past, and is still doing so to the value of hundreds of thousands of dollars 
annually. Such work requires the use of an active established plant such as a 
navy yard, with its manifold facilities and the varied personnel of its organi- 
zation. Reimbursement has always been made for such work, but the question 
of the propriety of including in the reimbursable charges the cost of the 
services of the clerical, drafting, inspection, and messenger forces has arisen, 
us shown in the attached papers. 

The mechanical and laboring forces are employed directly at the navy yards. 
They are per diem employees paid from lump-sum appropriations, and there 
has pever been any question as to the propriety of reimbursement for the time 
they are engaged on such work. Reimbursement has always been claimed and 
aHowed, and the charges are based on a minimum time charge of one hour in 
conformity with the Navy’s accounting system. 

Unlike the mechanical and laboring forces, the members of the clerical, draft- 
ing, inspection, and messenger forces are given appointments from the Nuvy 
Department in Washington. Congress has for many years restricted the money 
that might be expended in the employment of clerks, draftsmen, inspectors, and 
messengers by inserting a limitation clause under. each of the major annual 
naval appropriations, an example of which is that under appropriation “ Con- 
struction and repair” for the fiscal year 1924 [42 Stat., 1141, and see id., 1140, 
1142, and 1147): 

“ Provided, That the sum to be paid out of this appropriation [$15,785,000], 
under the direction of the Secretary of the Navy, for clerical, drafting, in- 
spection, watchmen (ship keepers), and messenger service in navy yards, 
naval stations, and offices of superintending naval constructors for the fiscal 
year ending June 30, 1924, shall not exceed $1, 600,000. e 

In order to comply with the restriction the Navy y Department, on its own 
initiative, adopted the expedient of naming an appropri ation in each appoint- 
ment, so that by keeping records of such appointments there might be no possi- 
bility of exceeding the congressional limitations. This expedient has suc- 
cessfully prevented exceeding the limitations but has rendered certain «is- 
advantageous conditions, among which is the one giving rise to this communi- 
cation. 

Because all clerks, draftsmen, inspectors, and messengers have a_ specific 
appropriation named in their appointments, they have, when engaged on 
naval work, been charged to that appropriation only. When engaged on 
work for other Government departments they have usually been charged to 
the appropriations named in their appointments, but, as previously stated, 
this practice has occasionally been departed from and their time charged to 
the accounts of the other Government departments when engaged on their 
work, especially for continuous periods of a week or longer. When this has 
been done, reimbursement for such charges has always been allowed. It 
would seem that such reimbursement is fully justified, and that no expedient 
adopted by the Navy Department to prevent charges in excess of the con- 
gressional maximum being made against naval appropriations should operate 
to preclude such reimbursement. 

None of the clerks, draftsmen, inspectors, and messengers are statutory em- 
ployees; they are all paid from lump-sum appropriations, Most of them are 
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per diem employees, although some may be on a per annum basis. Being like 
the mechanical and laboring forces in these particulars, it would seem that 
their time should be charged to other Government department work when 
they are actually engaged upon such work and that the minimum time charge 
shall be such as convenience and circumstances may warrant, having in view 
the difference in the character of work performed by the clerical, drafting, in- 
spection, and messenger forces as compared with that of the mechanical and 
laboring forces. 


The general rule is that services, etc., may be rendered by one 
branch of the Government only in so far as existing plant and 
employees may enable it to do so, and that there would be no authority 
therefor if it involved increasing the plant or the number of em- 
ployees. The requirements of law are that “All sums appropriated 
for the various branches of expenditures in the public service shall 
be applied solely to the objects for which they are respectively made, 
and for no others.” Section 3678, Revised Statutes. The perform- 
ance of work by one department for another department, etc., without 
reimbursing the whole additional cost of such work as accurately as 
it may reasonably be ascertained, would contravene the requirements 
of law in that it would augment one appropriation at the expense of 
another. 23 Comp. Dec., 242. 

It is understood that it has never been the practice for the Navy 
Department to charge against work done for other Government 
departments any part of that indeterminate overhead expense at the 
navy yards which would continue to be incurred, even though work 
was not done for such departments. It is also understood that it is 
now intended to charge Government departments and to work done 
under special deposits only that part of the clerical and drafting 
expense as can be directly allocated to such work through time distri- 
bution reports. 

While the expense of a clerical and drafting force may be con- 
sidered a part of the overhead expense of a yard, it is recognized that 
any material amount of additional work requires increased expense 
for such service and that in many cases the time that such employees 
use on particular jobs may be charged directly thereto. It therefore 
appears entirely proper and in conformity with section 3678, Revised 
Statutes, above quoted, to require that the amount of such additional 
expense as can be accurately determined shall be reimbursed by other 
Government departments or other outside interests to the appropria- 
tions which may have been charged with such expenses. See also act 
June 30, 1914, 38 Stat., 413, relative to charging overhead charges 
at navy yards and stations against the several appropriations for the 
support of the Naval Establishment in order that the cost of the 
work may be determined. 

The amount to be reimbursed to one appropriation for work per- 
formed for the benefit of another is the actual cost thereof. How- 
ever, such actual cost is not usually susceptible of absolutely accu- 
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rate ascertainment except at considerable expense; therefore, rea- 
sonable minimum time charges, when that procedure is necessary, 
will not be objected to by this office. Any minimum time charge 
schedule adopted should be for accounting convenience only and 
should not operate so as to produce a profit. If the schedule should 
produce returns of more than the approximate actual cost, it would 
be open to objections, being contrary to law. 

As to the matter of effecting payment for work done, see General 
Regulations of this office No. 21 of March 10, 1923. 


PURCHASES—PERIODICALS—DEPARTMENT OF COMMERCE— 
NEWSPAPERS AND PERIODICALS DISTINGUISHED. 


The restriction in section 3 of the act of March 15, 1898, 30 Stat., 316, against 
the purchase of law books, books of reference, and periodicals for use of 
any executive department or other Government establishment not under 
an executive department, at the seat of government, unless specifically 
appropriated for, is not applicable to the purchase of a periodical by the 
Department of Commerce for field use. 

A publication issued daily, except Sundays and legal holidays, containing no 
news other than information as to the arrival and departure of ships and 
railway trains, with numerous advertisements pertaining to that par- 
ticular form of service, is a periodical as distinguished from a newspaper 
given over to general and current news. 


Decision by Comptroller General McCarl, June 19, 1924: 

The Secretary of Commerce requested May 22, 1924, review of 
settlement No, 031547, dated May 7, 1924, wherein was disallowed 
the claim of the Guide Publishing Co., San Francisco, Calif., for 
$3.75, covering payment for one subscription to “ The Guide” for the 
quarter ending March 31, 1924. 

The appropriation sought to be charged with the cost of this sub- 
scription is that provided in the act of January 5, 1923, 42 Stat., 
1116, under the title “ Bureau of Navigation,” as follows: 


Contingent expenses: For rent, stationery, and other requisites for trans- 
action of the business of shipping commissioners’ offices, and for janitor in the 
commissioner’s office at New York, $840; in all, $10,000. 


Section 192, Revised Statutes, as amended by the act of June 22, 
1906, 34 Stat., 449, provides: 
The amount expended in any one year for newspapers, for any Department, 


except the Department of State, including all the Bureaus and offices con- 
nected therewith, shall not exceed one hundred dollars. * * * 


The act of March 15, 1898, 30 Stat., 316, provides: 


Sec. 3. That hereafter law books, books of reference, and periodicals for use 
of any Executive Department, or other Government establishment not under 
an Executive Department, at the seat of Government, shall not be purchased or 
paid for from any appropriation made for contingent expenses or for any 
specific or general purpose unless such purchase is authorized and payment 
therefor specifically provided in the law granting the appropriation. 


A newspaper is a publication given over to general or current 
news, general news of the day, etc., while a publication appearing 
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at regular intervals, not given to general news, is known as a period- 
ical. 16 Comp. Dec., 25. 

The “Guide” here in question is a bulletin issued daily, except 
Sundays and legal holidays, containing no news other than infor- 
mation as to the arrival and departure of ships and railway trains, 
with numerous advertisements pertaining to this particular service. 
This publication appears to be a periodical] rather than a newspaper; 
therefore the provisions of section 192, Revised Statutes, supra, are 
not involved. 

From the facts as now presented—that is, that the periodical 
ordered was for field use and not for use of any executive depart- 
ment, etc., at the seat of goyernment—it is clear that the act of 
March 15, 1898, 30 Stat., 316, does not apply. 2 Comp. Gen., 451. 

Upon review a difference of $3.75 is certified as due the claimant. 


MUNICIPAL PROPERTY DAMAGED BY THE ARMY. 


The attendance of Army hospital patients at a baseball game participated in 
by the hospital team, owing to the possible psychological, physical, and 
recreational benefits which may result therefrom, may be considered as 
“incident to the training, practice, operation, or maintenance of the Army” 
within the meaning of the act of March 2, 1923, 42 Stat., 1886, and damages 
to a municipal fire hydrant caused by the Army truck conveying the 
patients to and frem the game, not the result of contributory negligence 
or of a willful act within the meaning of the Articles of War, are properly 
payable from the appropriation for damages to private property made by 
said act. 

Decision by Comptroller General McCarl, June 20, 1924: 

The board of water commissioners of the city and county of 
Denver, Colo., requested, April 19, 1924, review of settlement No. 
024911, dated April 4, 1924, disallowing its claim under the act of 
March 2, 1923, 42 Stat., 1386, for $132.87, as damage to a fire 
hydrant which it is alleged resulted incident to the training, prac- 
tice, operation, or maintenance of the Army. The claim was disal- 
lowed on the ground that there was no legal liability on the United 
States for payment of damages to the hydrant. 

The claim was considered by a board of Army officers and it 
was found that on September 30, 1923, an Army truck was pro- 
ceeding out Fourteenth Avenue in the city of Denver at about 5.45 
p. m., mountain time, and upon nearing the intersection of Adaims 
Street slowed up to enable an automobile to pass proceeding on 
Adams Street but which also stopped at the intersection; that both 
the truck and automobile started at about the same time; that the 
driver of the truck, in order to avoid colliding with the automobile, 
swerved to the left, ran up on the sidewalk, and broke off a fire 


hydrant; and that it cost the board of water commissioners $132.87 
to replace the hydrant. The War Department has found the dam- 
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age to be $132.87, the board has agreed to accept said amount in 
full satisfaction, and the claim has been transmitted to this office 
recommending payment. The claim was disallowed, as heretofore 
stated, and upon receipt of the request for review of the disallow- 
ance this office requested information as to the purposes for which 
the Army truck was being used on September 30, 1923, when the 
hydrant was damaged. Reply was made by indorsement dated May 
26, 1924, that the “ truck in question was dispatched to take patients 
to a ball game in which the hospital team was a participant,” the 
accident occurring on return from the ball park. 

The act of March 2, 1923, does not authorize the use of funds 
therein appropriated for the payment of all damages caused by 
property owned by the Army, but only “ for damage to and loss of 
private property incident to the training, practice, operation, or 
maintenance of the Army.” In other words, as one of the con- 
ditions precedent to charging the appropriation with the damages 
caused by the Army truck, it must have been operated “ incident to 
the training, practice, operation, or maintenance of the Army.” 

It can not be said that a baseball game participated in by an 
Army team and attended by patients of an Army hospital is not 
incident to the training, practice, operation, .or maintenance of the 
Army. The participants are in receipt of a certain modicum of 
physical training and doubtless the patients of the hospital receive 
a certain amount of recreational and psychological assistance in 
restoration to health and their place in the Army. There being no 
contributory negligence, the fact that the truck was being operated 
under proper authority in connection with attendance of hospital 
patients at the baseball game does not take the damage outside of 
the scope of the act of March 2, 1923, unless the damage was willful 
within the meaning of the Articles of War, which is not here the 
case. Also, the fact that the driver of the civilian car was con- 
cerned in the damage resulting in the striking of the hydrant by the 
Army truck does not relieve the United States of liability for the 
damage. See 1 Comp. Gen., 572, and authority there cited. 

Upon review, the settlement is reversed and $132.87 is certified 
due claimant. 


VOLUNTARY SERVICES IN EMERGENCIES. 


The action of a municipal fire truck in going out of its territory In response 
to a call for assistance to fight a fire threatening the existence of a large 
part of the Fort Totten Indian School plant, and which resulted in the 
saving of Government property, brings it within the exception to the rule 
against the employment of voluntary service under section 3679, Revised 
Statutes, as amended by the act of February 27, 1906, 34 Stat., 49, and the 
cost of necessary repairs to the truck, as a result of damage sustained 
in hurriedly responding to the call, is properly payable from public funds. 
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Comptroller General McCarl to the Secretary of the Interior, June 20, 1924: 
There has been received your letter of May 15, 1924, as follows: 


Reference is made to claim #355022, for $67.80, on behalf of the city of 
Devils Lake, North Dakota, in connection with repairs to the fire truck be- 
longing to that city, which repairs were the result of a trip to the Fort Totten 
Indian School during the month of May, 1923, to assist the fire department of 
that school in fighting a fire which threatened the existence of a large part of 
the school plant. 

A review of the decision disullowing this claim is respectfully requested. 

In justification of our request for a review, we desire to cite the following 
facts: 

This fire originated in the gymnasium. On the north side of the gymnasium 
was located the boys’ dormitory and on the south side the school building. Both 
these buildings caught fire from the gymnasium. All the available fire-fighting 
forces at the school were engaged in trying to save the dormitory. No hose 
could be spared for the school building. The fire department at Devils Lake 
was called by telephone. They responded with alacrity and relieved the 
school fire department so that they were enabled to turn their whole force to 
the task of saving the school building. In the meantime the Devils Lake fire- 
men had got control of the dormitory fire and saved one-half of the building. 
Had they not arrived, the school building would almost certainly have been 
destroyed, with great loss to the Government. 

The trip made by these men for the purpose of saving Government property 
from destruction was sixteen miles each way and over roads of the very 
roughest nature. In their haste they came out without sufficient lubricating 
oil and in consequence burnt the bearings and otherwise injured the engine of 
their truck. The claim under consideration is for repairs made necessary to 
the engine by reason of this trip. 

There are many large school plants under the jurisdiction of this department 
where there is always present the danger of great property loss by fire. It is 
considered of the utmost importance, therefore, that we be enabled to secure 
the assistance of local fire-fighting organizations whenever the need arises. 
It is respectfully urged that if favorable consideration could be given legiti- 
mate claims of the nature of the one at present under consideration, this would 
have the effect of securing more effective cooperation on the part of the local 
organizations and would, as in this instance, result in the preservation of 
Government property which might otherwise be destroyed. 


The claim referred to was disallowed in settlement C-14545, dated 
September 17, 1923. 

The appropriation of May 24, 1922, 42 Stat., 573, under which it 
is proposed to pay said claim, provides: 

For support and education of three hundred and twenty-five Indian pupils at 


Fort Totten Indian School, Fort Totten, North Dakota, and for pay of superin- 
tendent, $75,125; for general repairs and improvements, $7,000; in all, $82,125. 


It is understood the school is not within territory to which the fire 
service in question offers protection, nor otherwise entitled to such 
protection, the service being voluntary, although rendered upon re- 
quest. The claim is substantially for damage to private property 
caused by rendering service under sudden emergency involving the 
destruction of Government property. See section 3679, Revised 
Statutes, as amended by the act of February 27, 1906, 34 Stat., 49. 

In an interpretation of the statute quoted, it was held in 2 Comp. 
Gen., 799, that— 

The provisions of this statute relate particularly to the acceptance of what 
is termed voluntary service, and the implication of the statute is that claims 


against the United States arising under the conditions stated may be con- 
sidered. Such claims are more or less in the nature of equities and are 
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generally for submission to the Congress for authority to make compensa- 
tion therefor. If, however, a tangible service appears to have been rendered 
for which definite compensation can be computed, there appears no reason 
why, if an appropriation be available, settlement and adjustment should not 
be made through this office. 

Applying the foregoing principle to this case, the appropriation 
of May 24, 1922, swpra, would appear to be available. See 9 Comp. 
Dec., 182; 12 id., 155. 

Upon review of the settlement C-14545, $67.80 is certified due 
the claimant. 


INTERNAL REVENUE—REFUND OF INCOME TAXES. 


The appropriation for “ Refunding taxes illegally collected, 1924,” act of 
January 2, 1923, 42 Stat., 1098, and the deficiency appropriation for the 
same objects, act of April 2, 1924, 43 Stat., 49, are available for making 
refunds, as provided in the revenue act of June 2, 1924, 43 Stat., 353, of 
such refundable income taxes collected during the fiscal year 1924; and 
the appropriation for the same objects for the fiscal year 1925, act of 
April 4, 1924, 48 Stat., 72, being expressly made to include “the payment 
of prior year claims,” is likewise available on and after July 1, 1924, 
for making such refunds. 

Claims for refunds of income taxes are payable from the appropriation for 
the fiscal year current when the right arose and not necessarily the 
appropriation for the fiscal year when the claim is approved. 


Comptroller General McCarl to the Secretary of the Treasury, June 21, 1924: 
I have your letter of June 10, 1924, reading: 


The first session of the Sixty-eighth Congress adjourned June 7, 1924, with- 
out passing the second deficiency act of 1924 (H. R. 9559). There is included 
in said bill an item of $16,140,000, based upon an estimate for appropriation 
approved by the Director of the Bureau of the Budget and transmitted to Con- 
gress by the President, as shown in the enclosed copy of H. R. Doc. No. 352, 
intended to provide the necessary funds to make the refunds of income taxes 
as required under Title 12 of the revenue act of 1924, approved June 2, 1924. 

The Treasury Department appropriation act of January 2, 1923 (42 Stat., 
1098), made an appropriation of $12,000,000 for refunding taxes illegally 
collected under the provisions of sections 3220 and 3689 of the Revised Statutes 
of the United States, as amended by the acts of February 24, 1919, and Novem- 
ber 23, 1921. 

The deficiency act approved April 2, 1924 (43 Stat., 49), appropriated 
$105,467,000, as follows: 

“Refunding taxes illegally collected: For refunding taxes illegally collected 
under the provisions of sections 3220 and 3689, Revised Statutes, as amended 
by the Acts of February 24, 1919. and November 23, 1921, including the payment 
of prior year claims, $105,467,000: Provided, That a report shall be made to 
Congress of the disbursements hereunder as required by the Acts of February 
24, 1919, and November 23, 1921.” 

Of those combined appropriations there remain on the books of the Treasury 
Department on this date unexpended balances of approximately $30,000,000. 

The Treasury Department and Post Office appropriation act for the fiscal 
year 1925, approved April 4, 1924, * * * (48 Stat., 72) provides an appro- 
priation also of $12,000,000 for refunding taxes illegally collected. 

I shall be glad to receive your views as to the availability of the balances 
of the appropriations made by the acts of January 3, 1923, and April 2, 1924, 
for the purpose of making the refunds of income taxes which are required to be 
made under Title 12 of the revenue act of 1924, approved June 2, 1924, and 


a 


also whether the appropriation of $12,000,000 contained in the act of April 


4, 1924, supra, for the fiscal year 1925 and prior years is also available for 
the refunds of income taxes authorized by the act of June 2, 1924. As to 


~>; 


the use of these appropriations for making refunds, reference is made to 
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your decision of April 21, 19283 (Decisions of the Comptroller General of the 
United States, vol. 2, p. G84). 


Title XII of the revenue act of 1924, approved June 2, 1924, sec- 
tion 1200 (a), 43 Stat., 353, provides: 


Any taxpayer making return, for the calendar year 1923, of the taxes im- 
posed by Parts I and II of Title II of the Revenue Act of 1921 shall be en- 


titled to an allowance by credit or refund of 25 per centum of the amount 
shown as the tax upon his return. 


In a somewhat similar case, to wit, the one referred to in the in- 
stant submission, 2 Comp. Gen., 684, it was held, quoting from the 
syllabus, that— 

Overpayments of estate taxes made prior to November 23, 1921, consisting 
of certain deductions not authorized when the tax was paid but allowable 
under the act of November 23, 1921, 42 Stat., 279, are refundable under section 


1324 (a) of that act, with interest thereon, from the appropriations available 
for the refund of internal-revenue taxes illegally collected. 


Though the taxes authorized to be refunded by the revenue act of 
June 2, 1924, were taxes legally collected, the word “illegally” as 
used in the phrase “ Refunding taxes illegally collected,” appearing 
in the appropriation acts in question, has not been considered or 
construed to have a restricted meaning so as to authorize refundment 
only of collections made contrary to law, but rather to authorize 
refundment when it should be definitely determined that there had 
been collected from a taxpayer funds not authorized to be retained. 
The appropriations cited are not limited to payment of any particular 
refundments but are available for such refundments generally as the 
law authorizes. Therefore the refundments here under considera- 
tion, to be made pursuant to the revenue act of June 2, 1924, would 
appear to be payable from such appropriations for making refunds, 
to the extent that such appropriations are otherwise available. 

The taxpayer’s right to a refund is an obligation upon the appro- 
priation for the fiscal year when the right arose and not necessarily 
the appropriation for the fiscal year when the claim is approved. 
See 27 Comp. Dec., 20, in reply to a submission by the Secretary 
of the Treasury, June 29, 1920. 

Answering the questions submitted, you are advised that the two 
appropriations in question, act of January 2, 1923. 42 Stat., 1098, 
and act of April 2, 1924, 43 Stat., 49, which are available for author- 
ized refunds of other taxes illegally collected, are available also for 
making refunds, as provided in the revenue act of June 2, 1924, of 
the taxes collected during the fiscal year 1924, and the appropriation 
for the fiscal year 1925, act of April 4, 1924, 43 Stat., 72, being ex- 
pressly made to include “ the payments of prior year claims,” will he 
likewise available on and after July 1, 1924, for making such refunds. 
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PERSONAL SERVICES—SCHOOL TEACHERS. 


The appropriation “ General expenses, Marine Corps, 1925,” act of May 28, 1924, 
43 Stat., 202, is not available to pay teachers for a school in Haiti main- 
tained for the children of personnel of the American military forces of 


ovecupation. 
Comptroller General McCarl to the Secretary of the Navy, June 21, 1924: 

I have your letter of June 3, 1924, requesting decision whether the 
appropriation “ General expenses, Marine Corps, 1925,” is available 
to pay teachers for a school in Haiti for the children of the personnel 
of the military forces of the occupation. 

The appropriation in question, act of May 28, 1924, 43 Stat., 202, 
provides: 

For every expenditure requisite for, and incident to, the authorized work 


of the Marine Corps, other than as appropriated for under the headings of pay 
and salaries, as follows: 
For miscellaneous supplies, material, equipment, personal and other services, 


and for other incidental expenses for the Marine Corps not otherwise pro- 
vided for; * * * 


The appropriation is for expenses requisite for and incident to the 
authorized work of the Marine Corps. I know of no provision of 
law which could be construed as authorizing the Marine Corps to 
maintain a school for the children of its personnel, that being a 
function of the local government of the place in which situated, or 
a personal duty and responsibility devolving on the parents of the 


children concerned. 

It is recognized that in the case of Haiti a school suitable for 
American children would not be maintained locally; but this does 
not justify the proposed use of the appropriation without specific 
authority of law therefor. 


You are advised that the proposed expenditure is not authorized. 


TRAVELING EXPENSES—STEAMER RUGS—DECK CHAIRS. 


Charges for steamer rugs On an ocean voyage are personal and reimbursement 
therefor is not authorized as either transportation or subsistence expenses, 
unless specifically authorized by administrative regulations. 

Charges for deck chairs on an ocean voyage are necessarily incident to trans- 
portation and may be reimbursed to an employee traveling on an actual 
expense basis if the total charges for deck chair and fees to deck stewards 
do not exceed the maximum allowed by administrative regulations for 
fees to deck stewards, or if the regulations specifically provide for deck 
chairs separately from the fees to deck stewards. 

When the regulations specifically provide for deck chairs in addition to steward 
fees, employees traveling on a per diem in lieu of subsistence basis may 
be reimbursed for fees paid for deck chairs but not for other fees to deck 
stewards, as such fees, other than for deck chairs, are incidental to sub- 
sistence. 


Decision by Comptroller General McCarl, June 23, 1924: 
In connection with the settlement of the accounts of J. F. Bethune, 
special disbursing agent, United States Tariff Commission, there is 
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for consideration the question whether reimbursement is authorized 
of amounts expended for the use of steamer rugs and deck chairs 
by officers and employees of the Government traveling by steamer on 
official business. 

While a steamer rug may add to the personal comfort of the tray- 
eler on an ocean voyage, it is not absolutely necessary to the trans- 
portation, and the incurring of an expense therefor on the vessel is 
optional with the traveler; that is to say, he may carry his own 
steamer rug as a part of his hand luggage the same as he would carry 
a rain coat or an umbrella, or he may dispense with the use of a 
rug. Therefore, in the absence of administrative regulations specifi- 
cally authorizing reimbursement of amount expended for use of a 
steamer rug, such reimbursement is not authorized. 

A deck chair, while not absolutely essential to ocean travel, gener- 
ally may be regarded as a necessary incident thereto and it does not 
partake of the nature of personal equipment as does a steamer rug. 
Therefore, when an officer or employee is traveling on an actual ex- 
pense basis and pays the usual and customary fee for the use of a 
deck chair, reimbursement thereof is authorized; but in the absence 
of administrative regulations specifically authorizing expense for 
deck chair in addition to fees for deck stewards such expense must 
be regarded as a part of, and must come within the maximum allow- 
ance for, fees to deck stewards. When an officer or an employee is 
traveling on a per diem basis in a service whose regulations specifi- 
cally authorize charges for deck chairs in addition to steward fees, 
the reimbursement of fees paid to deck stewards would not be author- 
ized, because the services of a deck steward, other than those per- 
taining to the deck chairs, relate to subsistence and must be borne 
by the traveler. 

The questions involved are decided accordingly. 


COMPENSATION—RETIREMENT DEDUCTIONS—SET-OFF. 


There is no authority for applying the salary or retirement deductions due a 
former employee of the Postal Service, now serving a sentence in the peni- 
tentiary fer the theft of certain ordinary letters, as a set-off to meet the 
claims of individuals or a surety company on account of alleged loss of said 
letters, in the absence of any liability on the part of the Post Office Depart- 
ment to pay indemnity for the loss of that class of mail. 

Comptroller General McCarl to the Postmaster General, June 24, 1924: 

Consideration has been given to your letter of April 3, 1924, as 
supplemented by your letter of June 2, 1924, requesting to be advised 
whether there is authority to withhold and apply as hereinafter 
indicated the unpaid salary or any part thereof due Lee R. Gaskin, 

a former clerk in the post office at Albany, Ga., now serving a 

sentence in the United States penitentiary for the theft and rifling 
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of certain ordinary letters. It is stated that the purpose for which 
this salary is sought to be withheld is to reimburse the senders of 
ordinary mail lost, for which Gaskin is alleged to be responsible. 

You state that while this clerk had access to the ordinary mail lost, 
it can not be proven that he stole or rifled it, but the clerk’s securities 
desire that the amount due him be utilized to reimburse the senders 
of this mail, whose losses are alleged to aggregate $138, before they 
as securities are required to make any payments under this bond. 

It is presumed that you have reference not only to salary, but also 
to refund of retirement deductions due former clerls Gaskin under 
the act of May 22, 1920, 41 Stat., 619, 620, which provides: 

Sec. 11. That * * * in the case of any employee to whom this Act ap- 
plies who shall become absolutely separated from the service before becoming 
eligible for retirement on an annuity, the total amount of deductions of salary, 
pay, or compensation with accrued interest computed at the rate of 4 per 
centum per annum, compounded on June 30 of each fiscal year, shall, upon 


application, be returned to such employee: * * * 
* * % * * * * 


Sec. 14. That none of the moneys mentioned in this Act shall be assignable, 
either in law or equity, or be subject to execution, levy, or attachment, gar- 
nishment, or other legal process. 


This office is not advised as to what amount is due the clerk which 
would be subject to set-off of any claim which the United States 
may have against him. : 

From the facts submitted it appears that certain individuals who 
allege that their ordinary mail has been rifled have caused the 
department to make a demand upon the clerk’s sureties for $138 to 
cover these losses, because of the clerk’s failure to faithfully dis- 
charge all the duties and trusts imposed on him under the terms of 
his bond dated May 17, 1923. 

Whether the United States could set up a claim which could be 
used as a set-off if the mail which was rifled had been of a class for 
which the Post Office Department would be required to pay inder: 
nity need not be decided here, as the mail lost does not appear to 
have been of that class. 

You are advised that as your question does not involve the with- 
holding of money due this former employee to meet claims for 
which the United States is liable, and in-view of the provisions of 
section 14 of the act of May 22, supra, there is no authority for 
applying any amount which may be due him as salary or under the 
act of May 22, 1920, to reimburse either the surety company or the 
persons claiming loss of ordinary mail matter. 


PURCHASES—AUTOMOBILE—ADVERTISING, 


The acceptance by the Interior Department of one of four proposals secured 
for furnishing a touring car, three specifying a Ford car and one a car of 
another make, and each proposal containing an exchange allowance for 
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the old Government car, held to be a substantial compliance with section 
3709, Revised Statutes, requiring advertising, and the purchase of a Ford 
car with equipment, prior to decision of November 19, 1923, 3 Comp. Gen., 
314, without a formal contract as required by section 3744, Revised 
Statutes, allowed and credit extended to disbursing officer’s account. 


Decision by Comptroller General McCarl, June 24, 1924: 

The Secretary of the Interior, by letter dated March 14, 1924, 
requested a review of settlement No. C-4458-I, dated December 27, 
1923, accounts of Chas. F. Read, special disbursing agent in the field 
service of the General Land Office, Denver, Colo., for the period 
April 1 to June 30, 1923, wherein there was disallowed credit of an 
item covering purchase in June, 1923, from Ford Garage, Kingman, 
Ariz., of a car and equipment per voucher 2044, to wit: 


IN NN I i 5 esc vadbinrdGiesrebtiicabelans j inks Sud EDEL. CO 
Filoataford shock absorbers .............-....-._-- deccwnds ie 
Stewart speedometer parted. be oe 2 ee ae 18. 00 
Ruckstell axle____--_-_- a i ia 69. 90 





604. 50 


Credit on old Ford a i a ace Nalin ia hn eet tlnaciae keeeall . 175.00 


ie Lmtbachdaios ete Ea 429. 50 

Credit for the item was disallowed for the reason that the require- 
ments of section 3709, Revised Statutes, relative to advertising had 
not been complied with, it appearing that the invitations sent to 
dealers for proposals stipulated only one make of car. 

The Secretary invites attention to copies of four proposals trans- 
mitted by John T. Murphy, chief of field division, Santa Fe, N. Mex., 
the purchasing agent, with letter dated February 5, 1924, viz: 

(1) Santa Fe Motor Co., Ford touring car, standard equipment, specified 
additional equipment installed, $615; credit of not less than $100 on old car 
delivered at Santa Fe, New Mex.; proposal dated April 28, 1925. 

(2) U. S. Garage, Star touring car, standard equipment, $575; credit of not 
less than $100 on old car delivered at Santa Fe, N. Mex.; proposal dated April 
28, 1923. 

(3) Ford Dealers’ Garage, Ford touring car, with starter and demountable 
ruas, additional specified equipment installed, $604.50; credit of not less than 
$175 on old car delivered at Kingman, Ariz.; proposal dated May 1, 1923. 

(4) Hackberry Garage, Ford touring car, with starter and demountable rims, 
additional special equipment installed, $604.60; credit of not less than $80 on 
old car delivered at Kingman, Ariz.; proposal dated June 18, 1923. 


Mr. Murphy states that on April 28, 1923, in compliance with 
instructions from the Commissioner of the General Land Office dated 
April 24, 1923, he forwarded to the Chief of Field Service, General 
Land Office, Washington, D. C., the proposals of the Santa Fe Motor 
Co. for a Ford touring car and of the United States Garage, Santa 
Fe, N. Mex., for a Star touring car. The proposals of the Ford 
Dealers’ Garage and the Hackberry Garage for a Ford touring car 
were secured by him subsequently. June 13, 1923, the Commissioner 
of the General Land Office telegraphed him: 


Matter mentioned in your letter April 28th. Authorized exchange car two 
and apply purchase new Ford touring car, expending not exceeding four hun- 
dred thirty dollars additional for latter. At least three proposals must be 
obtained, purchase to be made this month. 


Disallowed___-__- 
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Mr. Murphy points out that in the matter of exchange of the old 
car (F. S. No. 2) the best bid was the proposal of the Ford Garage 
at Kingman, Ariz., which allowed $175 for the old Ford touring 
car turned in as part payment for the new car, and that the old 
car was at Kingman, Ariz., at the time. He states further that the 
Ford and Star automobiles are possibly the only light cars suitable 
for the service and instructions are to purchase Ford cars when 
practicable; that at the time the car in question was purchased the 
Star car was new on the market and not thoroughly tried out, and 
that the matter of securing competition in this case was productive 
of the best results under the circumstances then obtaining in the 
district. 

The Secretary of the Interior, referring to Mr. Murphy’s explana- 
tion for the purchase, states that it is not uncommon for automobile 
agencies to handle a cheap car and a high-priced car; that no dealer 
ever handles two makes of low-priced cars; and that Mr. Murphy in 
specifying Ford touring cars in the requests sent to these dealers 
named the only kind of low-priced touring car that such dealers 
could furnish. He states further that no other car has ever been 
quoted to the office at so low a price as the Ford car, which is used 
in places and under conditions that have not been met by any other 
car tried out by the General Land Office field service. 

It may here be noted that in the matter of the purchase on May 
2, 1923, of a Star touring car, credit for which was disallowed in 
the accounts of E. D. N. Fowle, special disbursing agent, but al- 
lowed on review April 15, 1924 (A-1867), it appearing that bids 
were secured for Ford as well as for Star cars, there was attached 
to the voucher there in question a letter of the chief of the field divi- 
sion, Portland, Oreg., stating to the Commissioner of the General 
Land Office the reasons for the purchase of a Star instead of a Ford 
car, as follows: 


With reference to your wire of April 25, 1923, authorizing the purchase of 
a Star car for use of this division, and asking for an explanation as to why 
the Star was purchased, I desire to state that after investigating the relative 
merits of the Star and the Ford for our use it was decided that in the first 
place the Star needed no extra equipment for the safety of the user, such as 
a Ruckstell or Universal rear axle, Hardin mountain brakes, and Hassler 
shock absorbers) Without this extra equipment ft makes the Star car cost 
between $75 and $100 less in original cost. It has also been represented that 
the car is a much more economical car to run, and that its life will be 
longer than a Ford. This latter fact can only be demonstrated after consider- 
able use of the car “FS” No. 40, which has just been purchased. Your office 
will be kept advised from time to time of the performance of the car, so you 
will be able to make comparisons along this line. 


The voucher in question bears certificate of administrative officer 
that the Ford touring car was secured without advertising, “ competi- 
tion secured,” and examination of the four proposals attached thereto 
discloses one to be that of the U. S. Garage, Santa Fe, N. Mex., for 

8779°—24—4 
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a Star touring car. It thus appears that there was competition and 
therefore a substantial compliance with the requirements of section 
3709, Revised Statutes, but no formal contract was entered into as 
required by section 3744, Revised Statutes. In decision of Novem- 
ber 19, 1923, to the Secretary of the Interior, 3 Comp. Gen., 314, it 
was held, quoting from the syllabus: 


The purchase of supplies by the Interior Department by proposal and ac- 
ceptance without a formal contract under section 3744, Revised Statutes, is not 
authorized even though delivery is to be made immediately; formal contracts 
are necessary except in those cases in which the thing purchased and the money 
in payment therefor pass between vendor and vendee at the same time. 


The voucher here involved shows delivery of the car June 21, 1923, 
and payment therefor by check dated June 30, 1923. 

Upon the showing in the instant case that competition was ob- 
tained and that the purchase was made prior to the decision of No- 
vember 19, 1923, referred to, there is certified upon review a differ- 
ence of $429.50 for credit in the special disbursing agent’s account. 


CUSTOMS DUTIES—PHILIPPINE GOVERNMENT. 


Under a contract expressly providing for delivery of fuel oil for the Navy 
Department “c. i. f. Cavite,” which term is construed as requiring the 
vendor to pay costs, insurance, and freight to port of destination and 
ordinarily as passing title to the vendee when the shipment is placed on 
board vessel. the United States Government is not obligated to pay import 
duties imposed by the Philippine government where other express terms 
of the contract show that the title to, and responsibility for, the oil did 
not vest in the United States Government until delivery in storage at 
Cavite, P. I. 

Comptroller General McCarl to the Secretary of the Navy, June 25, 1924: 

I have your request of June 9, 1924, for decision whether the Navy 
Department is authorized to pay import duties imposed by the cus- 
toms service of the Philippine government on shipments of fuel oil 
to the port of Cavite, P. I., for Navy vessels, under contract No. 
57684, dated April 24, 1923, covering the fiscal year 1924, with the 
Asiatic Petroleum (N. Y.), Ltd., New York City. 

In making payments for oil delivered under said contract there 
have been deducted from the contract price and withheld from the 
contractor amounts imposed by the Philippine government as im- 
port duty. It is the contention of the contractor that the provisions 
of the contract obligate the United States Government to pay the 
amount of the import duties, whereas it is the contention of the Navy 
Department, based on an opinion of the Judge Advocate General 
of the Navy, that the obligation is that of the contractor. This office 
has been advised that the Navy Department has made customs decla- 
rations on fuel-oil cargoes received under the contract and the cus- 
toms authorities are billing the Navy Department for customs duties. 
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The contract consists of a formal printed portion common to all 
contracts and a mimeographed portion apparently common to all 
contracts for furnishing fuel oil to the Navy, the blank forms of 
which have been filled in with typewriting applicable only to this 
particular contract. 

The printed portion material to the question here presented is as 
follows: 


3. The customs duties on imported articles, used in the fulfillment of this 
contract, are included in the price herein set opposite each item, and therefore 
the contractor will not be entitled to free entry or remission of any customs 
duties, 

Under the heading “ VIII. Detention, free time, etc.” appears the 
following: 

(b) Rate per hour for detention of contractor’s equipment beyond free time 
allowed for discharging: 

{Typewriting] Tank vessel, 36 cents (U. S. A. currency) per net registered 
ton per day of 24 hours and proportionately for any part thereof. 

(Typewriting] The Navy is to receive the fuel oil at Cavite as fast as con- 
tractor’s steamer can discharge it, and should discharge be not completed 
within 96 running hours (Sundays and holidays excepted, and weather per- 
mitting) counting from the expiration of six hours after written notice has 
been given by the captain or contractor’s agents of his readiness to discharge 
the cargo (berth or no berth) and if the discharge be not completed within this 
period the Navy to pay demurrage at the rate specified. 


Under the mimeographed heading, “ Point of delivery—Cavite, 
P. I.” appears the following: 


Estimated quantity required during 12 months period 600,000 barrels, [type- 
ee but maximum annual quantity not to exceed 750,000 bbls. to be delivered 
i. f. Cavite in cargo lots over period of 12 mos. from July 1, 1923, in approxi- 
pete tend equal quarterly quantities, payment on bases of outturn quantity as 
agreed upon jointly by contractor’s and Navy’s representative at Cavite, 
officers of carrying steamers and/or other accredited representatives of con- 
tractors to be given every facility to check quantities delivered into naval 
storage. 
First 
Dollars and cents 
(Typewriting] (U. 8. A, 
Currency) per ton of 
2240 Ibs. 
Forms of delivery. 
ccwcen $11.48. 


It is the contention of claimant company that the term “to be de- 
livered c. i. f. Cavite” fixes the responsibility on the Government 
for the payment of the customs charges, whereas the Navy Depart- 
ment contends that because of the express printed provision (para- 
graph 8) covering customs duties, and the failure of the contractor to 
furnish a bill of lading, an insurance policy, and a free credit 
certificate to the Navy Department upon shipments of the oil, con- 
stituting three essential requirements under a c. i. f. contract, the 
contract may not be considered as a c. i. f. contract, and that the 
obligation is on the contractor to pay the customs duties imposed 
by the Philippine government, 
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Paragraph 3 of the printed portion may be eliminated from con- 
sideration. It is a provision used generally in contracts for execu- 
tion in the United States where a contractor might be required to 
import articles for the fulfillment of such contracts, which would 
not entitle him “to free entry or remission of any customs duties.” 
As the United States Government could not contract either to re- 
lieve a contractor or not to relieve a contractor from payment of 
customs duties imposed by the Philippine government, it must be 
evident that the provision contemplated only customs duties of the 
United States. 

The definition of c. i. f. is given in 11 C. J., 765, as follows: 


An abbreviation of the words “costs, insurance, freight,” used in con- 
nection with commercial quotations and contracts to signify the inclusion 
in the price of the goods of all charges to the port of destination. * * * 


In the case of A. Klipstein & Co. v. Dilsizian, 273 Fed. Rep., 475, 
the court held as follows: 


(2) The c. i. f. contract is an expression which indicates that the price fixed 
covers the cost of the goods and insurance and freight on them to the place 
of destination. Under such a contract, the seller must ship the goods, 
arrange the contract of affreightment to the place of destination, pay its cost 
and allow it from the purchase price, and procure insurance for the buyer’s 
benefit for the safe arrival of the goods and pay therefor. When the seller 
has done this, and forwarded the papers to the buyer, he has fulfilled his con- 
tract, and delivery is complete. There is no obligation by the seller to deliver 
the goods at the place of destination. But the liability of the parties here 
must be controlled by the terms of the contract into which they entered. It 
is a New York contract. Under the heading of “ Weights” is the following: 
“New York official landed weights”; and it is further provided under “ Re- 
marks,” “ The price is fixed at 25 cents per pound net c. i. f. New York.” 


Under a contract which may in fact be classed as c. i. f. the title 
passes when the articles are placed on board the vessel, and the 
vendor no longer has any ownership, liability, or interest therein. 
The vendee assumes all further risk, liability, etc.; in fact, is con- 
sidered as the owner of the goods as soon as placed on board. 

In the cited case of A. Klipstein & Co. v. Dilsizian the court 
held that although the term c. i. f. was used in the contract, the 
term was not to be considered as exclusive of all other provisions in 
the contract, but that the parties must be controlled by “the terms 
of the contract into which they entered.” 

The other terms of this contract show that delivery and acceptance 
of oil was to be made at Cavite, P. I., and payment was to be made at 
San Francisco “ on presentation invoices after receipt telegraphic ad- 
vice from naval representative as to quantity discharged.” The oil 
remained on vessels of the contractor or vessels under its control until 
delivery at Cavite. Accredited representatives of the contractor were 
to be given every facility to check quantities delivered into naval 
storage. The delivery of a bill of lading to the Navy is a disputed 
fact and the other essential requirements of a c. i. f. contract are 
lacking. 
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These various contract provisions and actions of the parties there- 
under show beyond a reasonable doubt that the ownership of the oil 
and the responsibility therefor did not vest in the Government until 
delivery in storage at Cavite. The term c. i. f. as used in the con- 
tract did not ipso facto determine the responsibility for the payment 
of the customs duties. That term as used in this contract may be 
considered as going no further than relieving the Government from 
payment of the “ costs, insurance, and freight ” and not as enlarging 
its liabilities. 

It is, of course, impossible to determine whether either party con- 
tracted having in mind the payment of import duties. Apparently, 
the requirement to pay such duties was an unforeseen contingency. 
Hence, in fixing the liability therefor consideration must be given to 
the ownership of and responsibility for the oil at the time it entered 
the port and the obligations specifically assumed by the Government 
under the contract. As previously stated, it is shown beyond a rea- 
sonable doubt that the ownership of and responsibility for the oil 
remained in the contractor until delivery after entering the port. It 
is clear, also, that the Government contracted for oil at a specified 
price, delivered in storage at Cavite. Therefore, the Government can 
not be held liable for payment of any customs duties imposed by the 
Philippine government, or other expenses necessary or incident to 
such delivery. 

Whether the import duties have been lawfully imposed is a matter 
between the contractor and the Philippine government. There does 
not appear any express provision in the act of August 5, 1909, 36 
Stat., 130, specifically exempting from import duties fuel oil for the 
use of the United States Navy vessels. 

Accordingly, if the Philippine government will not admit the oil 
without payment of the duty, and such duty is not paid by the con- 
tractor and stands as a charge against the oil, it may be paid by the 
Navy Department for and on account of the contractor, the amount 
thereof to be deducted from the amount otherwise payable to the 
contractor. 


FEES OF UNITED STATES COMMISSIONERS—TRANSCRIPTS OF PRO- 
CEEDINGS—HEARINGS. 


A transcript of the proceedings required by law or order of court, for which 
a fee is prescribed by the act of May 28, 1896, 29 Stat., 184, contemplates 
an actual hearing in proceedings before a United States commissioner, und 
a mere statement furnished the court of the costs taxed against the ie- 
fendant is not sufficient to entitle a commissioner to a fee. 

A United States commissioner is not entitled to an additional per diem fee for 
more than one hearing except in connection with a decision in cases in 
which the hearing could not be completed on the first day. 
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The drawing of a final bond of a defendant arrested on a bench warrant does 
not comprise a hearing or deciding on criminal charges as comprehended 
by the act of May 28, 1896, 29 Stat., 184, and does not entitle a United 
States commissioner to a per diem fee. 





Decision by Comptroller General McCarl, June 25, 1924: 

R. Beverley Sloan, United States commissioner, Eastern District 
of South Carolina, requests review of the disallowance of certain 
items in the settlement of his claim No. 09926, certificate No. 023602, 
dated April 22, 1924, which are separately stated and considered as 
follows: 

Item 1, page 8. Paul Richardson. Charge for transcript, 60 cents, 
disallowed. The record in this case discloses that commissioner issued 
a warrant in this case August 15, but that the warrant was not served. 
On December 19 defendant was arrested under a bench warrant and 
on arraignment entered into final recognizance for his appearance. 
The only proceeding before the commissioner was the drawing of 
final bond. 

In justification of this charge the commissioner states: 


Under order of United States District Court for this district commissioners 
are required to forward to the clerk of the court statement showing all costs 
taxed against defendants who are brought before them, and in this case trans- 
cript was forwarded for the purpose of showing costs taxable against this de- 
fendant arising from issuance of commissioner’s warrant on 15th August, 
1923, $1.55, after which warrant defendant was arrested on a bench warrant. 

The fee for transcripts provided by the act of May 28, 1896, 29 
Stat., 184, is for “transcripts of proceedings, when required by order 
of court, and transmission of original papers to court, sixty cents.” 

Rule No. 83 of United States District Court for the Eastern Dis- 
trict of South Carolina, as on file in this office, is as follows: 

In all cases heard by any United States commissioner, whether the defendant 
be committed, bailed, or released, all papers in and connected with such case, 
including bail bonds or recognizances, shall be transmitted by the commissioner 
to the clerk of the court, together with a certified copy of the testimony, within 
five days after the hearing is completed, and a brief or transcript of the pro- 
ceedings and certified copy of the testimony shall be transmitted by such com- 
missioner within said time to the district attorney. A copy of this rule will be 
sent by the clerk to each United States commissioner in his appointment. 

It is quite evident the transcript of proceedings and transmis- 
sion of original papers to court, contemplated by the fee bill, are 
proceedings requiring defendant’s appearance in a case originated 
by and held before the commissioner, 9 Comp. Dec., 169, id., 171, 
and this conclusion is substantiated by the terms of the rule of 
court in this case which stipulates “all cases heard by any United 
States commissioner.” There was not only no hearing to transcribe 
and send up, but by the commissioner’s own admission only a state- 
ment of costs taxed against defendant was furnished. A commis- 
sioner is not entitled to a fee for every act required in his official 
capacity, but only to those prescribed by and in accordance with 
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statute. Accordingly, it must be held that disallowance of the fee 
in question was correct and the action is sustained. 11 Comp. 
Dec., 28. 

This case is distinguished from the case decided in 8 Comp. Dec., 
760. In that case the order of the court was specifically directed 
to the transmission of the original papers, whereas in the instant case 
the order of the court does not relate to this case in particular but 
merely contemplates transcripts of actual proceedings in cases heard 
by a United States commissioner, together with all papers in con- 
nection with such cases, and the conclusions arrived at in the present 
decision thus premised appear in harmony with the statutory intent, 

Item 2, page 4. R. L. Duncan. Charge for hearing October 22. 
Defendant arraigned October 4, when defendant pleaded not guilty 
and demanded preliminary examination, for which there was 
charged and received a fee of $5 for hearing. Continued until Oc- 
tober 22, to obtain witnesses, when further continuance was re- 
quested and granted. While still pending defendant was arrested 
on bench warrant and entered into final recognizance for his ap- 
pearance in court. 

The statute, 29 Stat., 184, cited supra, provides: 

Sec, 21. That each United States commissioner shall be entitled to the follow- 
ing-named fees and none other: * * * for hearing and deciding on criminal 
charges and reducing the testimony to writing when required by law or order 
of court, five dollars a day for the time necessarily employed: Provided, That 
not more than one per diem shall be allowed in a case, unless the account shall 
show that the hearing could not be completed in a day, when one additional per 


diem may be specially approved and allowed by the court: Provided further 
rhat not more than one per diem shall be allowed for any one day; * * *. 


The commissioner contends that the hearing on October 22 con- 
stituted a sufficient hearing and deciding on criminal charges to 
entitle him to a per diem. The only deciding in connection with 
the hearing on October 22 appears to be a decision to grant a further 
continuance. The right to charge the fee in question is derived from 
the statute, cited supra, the provisions of which stipulate it is for 
“hearing and deciding,” but the deciding contemplated in the statute 
is the deciding that constitutes a final adjudication of the case. 4 
Comp. Dec., 473. And whether there is one hearing or more than one, 
if the decision is rendered upon a separate day, such action must be 
viewed as associated with its next previous hearing to complete the 
judicial function. Consequently where continued hearings are re- 
quired the case is not completed until a decision is rendered, and the 
additional per diem is not due until this complete fulfillment of duty, 
when the per diem is then allowable, not as for the day of deciding 
alone, but regarding such a day as coupled with its antecedent day 
of hearing. Decisions of June 12, 1924, A-2616, 3 Comp. Gen., 953, 
and June 17, 1924, A-2705, 3 Comp. Gen., 971. 
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It appears that pending a final determination of this case de- 
fendant was arrested on bench warrant on December 19 and entered 
into final recognizance before this commissioner for his appearance. 
In consequence of this assumption of jurisdiction by the court, the 
commissioner was ousted of his authority to hear and decide the case 
and there remained nothing more for him to do than draw final bond 
and close his docket. As this procedure did not constitute a final 
hearing and deciding, no additional fee is authorized, and disallow- 
ance of the $5 as a fee for an additional hearing and deciding was 
correct. 24 Comp. Dec., 647. It is claimed, however, that hearing 
and deciding on motions for bail and for continuance are parts of 
the hearing and determination of criminal charges for which the 
commissioner may claim the per diem fee, quoting United States v. 
Jones; 134 U. S., 483; McCafferty v. United States, 26 Ct. Cls., 1: 
Faucett v. United States, 26 Ct. Cls., 154. 

In the case of the United States v. Erwin, 147 U. S., 685, the court 
said: 

While we held in the case of United States v. Van Duzce, 140 U. S., 169, 170, 
paragraph 1, that the clerk was entitled to a fee for filing papers sent up by the 
commissioner, they evidently form no part of the record in the circuit court and 
the clerk is not entitled to a fee for entering them. The record proper begins 
with the indictment or information and ends with the sentence and commitment. 
The proceedings before a commissioner are principally for the information of 
the district attorney. In United States v. Van Duzee * * * paragraph 9, 
the clerk was allowed to recover for so much of the record as included the 
order of the commissioners binding the party to appear before the grand jury, 


on account of a rule of the court in that case requiring this order to appear in 
the final record. 


This statement thus discloses the proceedings of the court and before 
the commissioner to be independent and the jurisdiction of the court 
original and superior. In the case in question it appears that pro- 
ceedings had been instituted against this defendant, presumably by 
indictment, upon certification of which a bench warrant issued by 
order of the court to bring the defendant before the bar, and, as 
stated hereinbefore, this action operated to remove the case from 
the commissioner. A bench warrant would appear to require pro- 
ducing the defendant forthwith before the court, hence the court 
alone would appear to be vested with the discretion as to whether 
pending any delay in the proceedings, defendant should be confined 
or admitted to bail. If the commissioner had in this case authority 
to admit to bail, such authority would appear to be derived from 
the court for which he was acting and independent of and not in- 
volved in the hearings before him. 

In the case of Harper v. United States, 21 Ct. Cls., 58, it was said 
by the court: 


If the rule of the Assistant Secretary of the Interior can be construed to 
allow the five-dollar fee for every day in which any act was done, clerical 
and ministerial, as well as judicial, or for which a special fee is otherwise 
provided by law, we think it is too broad. 
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If the new rule of 1883 denies the five-dollar fee for days in which acts are 
cone requiring investigation, the hearing of counsel, deliberation, and decision, 
uithough upon points and questions preceding the hearing of evidence and final 
decision of the issue, we think it is too narrow. 

Without intending to lay down a rule which should govern all cases, the 
court is of opinion that acts merely clerical, or for which special fees are 
allowed, should not entitle the commissioner to the daily compensation; but 
acts upon which counsel ought to be heard, if desired, which necessitate some 
investigation and decision, such as determining whether the complaint is of a 
nature to constitute an offense for which the party can be criminally held, 
whether a continuance should be granted when required by one of the parties, 
and in such case the amount and sufficiency of bail, come within the terms 
“for hearing and deciding on criminal charges,” and the daily compensation 
should be allowed. 


The placing a defendant under bond is an action that arises either 
incidental to the proceedings involving a hearing before a commis- 
sioner, or else it is subsequent action taken to insure appearance 
in court in lieu of a commitment. Where the action taken is incident 
to a continuance in the hearings, it has been held to be a factor in 
the hearings, though it would not appear to be so if the bailment were 
arranged after a commitment for hearing, and a fee is allowable 
not for the taking of the bond, but as for a hearing. In the instant 
case, however, the taking of a bond for appearance before court was 
not incident to a hearing, for while involving an examination on the 
justification of bondsmen, such proceeding did not constitute a hear- 
ing and deciding on a criminal charge, for which the fee of $5 is 
allowed by law, but comprised practically a ministerial function for 
which a separate fee of 75 cents is alone provided by the statute for 
drawing a bond of defendant and sureties, taking acknowledgment 
of same and justification of sureties. 

A reading of the cases cited by the commissioner discloses that the 
admittance to bail therein, for which fees as for a hearing were 
allowed, was in connection with hearings had upon complaints made 
before the commissioner, upon which were initiated proceedings 
involving the taking of bail as incident to the hearings upon a crimi- 
nal charge before such officials in their judicial capacity; but such 
is not the case in question, as there was in connection therewith no 
hearing upon a criminal charge, for which alone the fee is allowable 
by statute, and accordingly the disallowance of the per diem fee in 
this case appears justified by the facts as set forth, and is sustained. 
See in this connection 18 Comp. Dec., 444. 

Item 3, page 17. Tom Sanders. Arraigned October 1; fee not 
charged because fee charged October 1 in case of Bessie Wood, 
page 9. Hearings continued on petition of defendant to October 16, 
at which time witnesses not being available further continuance was 
necessary and granted, and while case was pending in commissioner’s 
office for disposition defendant was arrested under bench warrant on 
November 26 and entered into final recognizance for his appearance 
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at court. Charged for one additional fee for November 26, when 
the only proceeding was to draw final bond. 

The same conditions exist in this case as in the case of R. L. 
Duncan, ante, and disallowance of the fee charged for November 26, 
in conformity with the ruling in that case, is sustained. 

Same item, page 18. George Moore et al. Defendant Moore 
arraigned October 2, for which a per diem was charged and allowed. 
Hearing continued until October 23, for which an additional fee was 
charged, at which time case was further continued on motion of de- 
fendant, and case still pending at ending of that quarter. Fee 
for hearing on October 23 disallowed because it did not constitute, 
in connection with a decision, a final hearing. In accordance with 
decision in case of R. L. Duncan, ante, this disallowance is also 
sustained. 

Same item, page 29. Will Roberts et al. The remarks upon the 
voucher are: 





Certified copy of complaint attached to warrant and forwarded te U. S. 
marshal for service. The defendant Stack surrendered on 24th Oct., and the 
defendant Roberts on 26th Oct., and entered pleas of not guilty and waived 
preliminary examination. The defendant Hyler surrendered on 24th Oct., 
entered plea of not guilty, and demanded preliminary examination, and 
witnesses not being available continuance was necessary and hearing was 
continued until 10th Nov., at which time on account of witnesses not being 
available further continuance was necessary, and case as to this defendant is 
still pending in commissioner’s office. The deft. Wearms has not been 
apprehended. 


This statement, in connection with the record, showing charge for 
drawing of two final bonds of defendants and sureties, etc., discloses 
that the fee of $5 for hearing and deciding on a criminal charge on 
October 24 was for arraignment, hearing, and deciding of cases of 
Stack and Hyler, who surrendered that day. Stack entered plea of 
not guilty, waived preliminary examination, and final bond was drawn 
and this case terminated. Hyler demanded preliminary examination, 
and continuance was granted until November 10, for which fee is 
charged. Witnesses not being available that date, case was again con- 
tinued and was still pending at the end of the period of this account. 
There being no final hearing and deciding on November 10 in the case 
against Hyler, no fee was due for that day in this case, and in ac- 
cordance with the rule stated herein in the case of R. L. Duncan, the 
disallowance of the $5 fee is sustained. In the case of Roberts, he 
surrendered October 26, entered plea of not guilty, waived pre- 
liminary examination, and was placed under final bond for court. 
No fee is allowable in this case for the reason that a fee was charged 
and allowed for this day in the case of E. D. Squires et al., page 
20 of the account. 

Same item, page 45. Howard S. Martin et al. Defendants sur- 
rendered December 3 and entered pleas of not guilty. Fee of $5 
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charged and allowed for this day. Continuance granted until De- 
cember 18, for which fee of $5 is charged, and on motion of de- 
fendant continuance again granted, and case still pending at end of 
the period of this account. The hearing on December 18 not being a 
final hearing and deciding, the disallowance thereof was correct, and, 
in accordance with the rule as hereinbefore stated, the same is sus 
tained. 7 

Item 4, page 19. Grover Nease. Arraigned October 10, entered 
plea of not guilty, and continuance granted until October 17, when 
continuance granted again, and case still pending at end of period of 
account. Fee of $5 charged for hearing October 10 and October 17. 
As a fee was charged for hearing on October 10 in the case of Eddie 
James, page 10, no further fee is allowable for that day. The hearing 
on October 17 not being a final hearing and deciding the disallowance 
thereof was correct, and, in accordance with the rule as stated here- 
inbefore, same is sustained. 

Regarding the sum of $5 alleged to have been transmitted through 
Mr. Wiggins of the Department of Justice for deposit as a refund of 
amount supposedly allowed for hearing November 10 in the case of 
Will Roberts, but which was disallowed, when evidence has been re- 
ceived that this sum has been covered into the Treasury its equivalent 
will be allowed and included in a subsequent settlement. 

Upon review the disallowances are fully sustained, but the sum of 
&5 will be allowed in accordance with the conditions stated, supra. 


PURCHASES—FUEL OIL. 






Congress having authorized the construction of a heating plant for the Navy 
and Munitions Buildings, by the act of June 7, 1924, 43 Stat., 529, in which 
oil must necessarily be used as fuel, the current appropriation available for 
the purchase of fuel is available for the purchase of fuel oil for use in such 
plant. 

As the Government Fuel Yard is not equipped for the storage and distribution 

of fuel oil, purchases of such oil may be made directly from oil concerns. 


Comptroller General McCarl to the Chairman, Commission in Charge, State, 

War, and Navy Buildings, June 26, 1924: 

There has been received your letter of June 16, 1924, requesting 
decision as to whether the Superintendent State, War, and Navy 
Buildings should arrange directly with the oil companies for fuel 
oil to be used in providing heat for the Navy and Munitions Build- 
ings and other buildings in the vicinity thereof for the fiscal year 
1925, or “ should call upon the Government Fuel Yards to supply it.” 

The erection of the plant for the heating of the buildings referred 
to was authorized by the act approved June 7, 1924, 43 Stat., 529, 
which is in part as follows: 


Of the unexpended balances of the appropriations provided for in the 
Executive and Independent Offices Appropriation Act for the fiscal year 1924, 
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approved February 13, 1923, for salaries and for fuel, lights and miscellaneous 
items for the oflice of the Superintendent, State, War, and Navy Department 
Buildings, there shall be immediately available and remain available during 
the fiscal year 1925 a sum from said appropriations not exceeding $125,000, for 
the erection of temporary boiler plant for the heating of the Navy and Muni- 
tions Buildings and other Government buildings in the vicinity thereof, includ- 
ing all expenses incident to the setting of boilers, the procurement of all neces- 
sary equipment, laying of steam lines, and so forth. 


While no reference is made in the appropriation to the character 
of fuel to be used in generating the heat in this plant, an examination 
of the hearings on the bill discloses the fact that it was brought to 
the attention of the committee that the use of oil was contemplated 
and in fact is necessary on account of the construction of the boilers, 
which had been transferred from the Shipping Board. 

The act of June 7, 1924, cited, also made the following provisions 
for the maintenance of the State, War, and Navy Department Build- 
ings for the fiscal year 1925. 

For fuel, lights, repairs, ground rent, miscellaneous items, and city direc- 
tories, including maintenance, repair, exchange, and operation of one motor- 
propelled passenger-carrying vehicle to be used for official purposes only, 
$667,250. 

Since Congress has authorized the construction of a plant suitable 
only for the use of oil as fuel, it reasonably follows that the appro- 
priation for the purchase of fuel is available for the purchase of fuel 


oil for use in such plant. 


This leaves for determination only the manner in which such fuel] 
oil is to be procured. The act of July 1, 1918, 40 Stat., 672, provid- 
ing for the establishment of Government fuel yards is in part as 
follows: 


The Secretary of the Interior is authorized and directed to establish in the 
District of Columbia storage and distributing yards for the storage of fuel for 
the use of and delivery to all branches of the Federal service and the municipal 
government in the District of Columbia and such parts thereof as may be situ- 
ated immediately without the District of Columbia and economically can be 
supplied therefrom, and to select, purchase, contract for, and distribute al! 
fuel required by the said services. Authority is granted the Secretary of the 
Interior, in connection with the establishment of the said yards, to procure by 
purchase, requisition for immediate use, condemnation, or lease for such period 
as may be necessary, land, wharves, and railroad trestles and siding requisite 
therefor. All branches of the Federal service and the municipal government in 
the District of Columbia, from and after the establishment of the said fuel 
yards, shall purchase all fuel from the Secretary of the Interior and make pay- 
ment therefor from applicable appropriations at the actual cost thereof to 
the United States, including all expenses connected therewith. 


Having regard to the Federal service needs and uses at the time, 
the act of 1918 is properly interpreted as relating to coal and wood 
purchases—and such has been the actual procedure thereunder—pur- 
chases and storage of fuel oil not having been heretofore made there- 
under. It is also understood that no provision has heretofore been 
made by the Government Fuel Yard for the storage of fuel oil. 
While the provisions of the enactment are broad enough for the 
Secretary to make such purchases, the enactment does not require 
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him to do so, and there-has been no submission by the Secretary on 
the authority of the Government Fuel Yard to purchase fuel oil. 

There appearing no provision for the storage and distribution of 
fuel oil by the fuel yards, and as Congress has not authorized an ex- 
penditure for equipping such yards with the necessary storage tanks 
und means of distribution under the present conditions the purchase 
of fuel oil may properly be made directly from oil concerns. 


PRIVATE PROPERTY DAMAGED BY CIVILIANS IN THE MILITARY 
SERVICE. 


Civilian employees of the Army within the territorial jurisdiction of the United 
States in time of peace are not “persons subject to military control,” 
within the meaning of the 2d and 105th Articles of War, and the stoppage 
of their pay to reimburse owners of private property for damages due to 
the fault or negligence of such civilian employees is not authorized. 

Decision by Comptroller General McCarl, June 26, 1924: 

There is before this office for decision the question as to the 
legality of the stoppage of pay under the 105th Article of War, in 
the case of a civilian attached to the United States Army, for 
damages to private property, and subsequent payment thereof to 
the injured person, when the damage occurred in time of peace and 
within the borders of the United States. 

The records disclose that the pay of David T. Graff, a civil- 
service mechanic of the Quartermaster’s Department, stationed at 
the quartermaster intermediate depot at Philadelphia, amounting 
to $56.79, was withheld on voucher 1173, June, 1922, in the accounts 
of Lieut. Col. S. B. McIntyre. This amount was subsequently taken 
up as a collection in the July, 1922, account of Lieutenant Colonel 
McIntyre, and then paid by him to Lieut. A. J. Fox, for damages 
to this officer’s automobile, the responsible party being Graff, as 
determined by the board of officers convened under the 105th 
Article of War. The damage seems to have occurred while the 
officer’s private car was parked in the depot reservation and while 
Graff was operating a truck in the performance of his duties. The 
voucher evidencing the payment is No. 186 of the July, 1922, 
accounts of the said disbursing officer. The accident causing the 
said damage occurred on May 27, 1922, at Philadelphia, Pa. 

The 105th Article of War, act of June 4, 1920, 41 Stat., 808, 
provides in part as follows: 


Arr. 105. INJURIES TO PROPERTY—REDRESS OF.—Whenever complaint is made 
to any commanding officer that damage has been done to the property of any 
person or that his property has been wrongfully taken by persons subject 
to military law, such complaint shall be investigated by a board consisting 
of any number of officers from one to three, which board shall be convened 
by the commanding officer and shall have, for the purpose of such investiga- 
tion, power to summon witnesses and examine them upon oath or affirmation, 
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to receive depositions or other documentary evidence, and to assess the 
damages sustained against the responsible parties. The assessment of damages 
made by such board be subject to the approval of the commanding officer, 
and in the amount approved by him shall be stopped against the pay of the 
offenders. And the order of such commanding officer directing stoppages 
herein authorized shall be conclusive on any disbursing officer for the payment 
by him to the injured parties of the stoppages so ordered. 


The above article limits the offense and those whose pay may be 
stopped to “ persons subject to military law.” 

The 2d Article of War, in the same act, 41 Stat., 787, defines 
what persons are subject to these articles and those who shall be 
understood as included in the terms “ persons subject to military 
law,” paragraph (d) reading as follows: 


All retainers to the camp and all persons accompanying or serving with 
the armies of the United States without the territorial jurisdiction of the 
United States, and in time of war all such retainers and persons accompanying 
or serving with the armies of the United States in the field, both within and 
without the territorial jurisdiction of the United States, though not otherwise 
subject to these articles. 


It will thus be seen that civilian employees who are serving with 
the United States Army within the territorial jurisdiction of the 
United States in time of peace are not “persons subject to military 
law ” within the meaning of the 105th Article of War. 

As Graff if serving with the Army within the meaning of the 
statute was serving within the territorial jurisdiction of the United 
States in time of peace, it must be concluded that he was not subject 
to military law, and, therefore, the assessment of damage and the 
stoppage of his pay by the board of officers convened by the com- 
manding officer for the purpose of investigation and assessment of 
damages under the 105th Article of War were without authority of 
law. 

The disbursing officer invites attention to paragraph 2, Army 
Regulations No. 35-4000, dated March 23, 1922, reading as follows: 

For damages under 105th Article of War.—a. Civilian employees are within 
105th Article of War.—Civilian employees of the Army are “ persons subject to 
military law” within the meaning of the 105th Article of War whose pay may 
be stopped to cover the amount of damages to private property caused through 


thelr fault or negligence which has been assessed by a board of officers con- 
vened for that purpose. 27 Comp. Dec., 257. 


It is apparent that the above regulation was based on the decision 
of the Comptroller of the Treasury, dated September 16, 1920, 27 
Comp. Dec., 257, in which it was held that W. B. Gilbert, a civilian 
employee of the Army, came within the term “persons subject to 
military law ” within the meaning of the 105th Article of War whose 
pay may be stopped to cover the amount of damages to private prop- 
erty caused through his fault or negligence which has been assessed 
by a board of officers convened for that purpose. 

It will be observed that the damage for which Gilbert was held 
responsible occurred on October 15, 1919, in time of war, and that 
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he was a civilian employee at Camp A. A. Humphreys, Va., and the 
holding in the above-mentioned decision to the effect that he came 
within the term “ persons subject to military law” was correct. 

The regulation quoted above is not in accord with the 2d Article of 
War, in so far as it affects civilians serving with the Armies of the 
United States in time of peace, and in this respect it is without force 
and effect. See 14 Op. A. G., 22; 16 id., 13 and 48; par. 167, Dig. 
Op. J. A. G., ed. 1901. 

Accordingly, the accounts of Lieut. Col. S. B. McIntyre for July, 
1922, will be reopened, in the interest of the Government, and 
voucher 186 for $56.79, representing the amount withheld from Me- 
chanic David T. Graff, and payment thereof to Lieut. A. J. Fox, 
will be disallowed. The suspension in the account for June, 1922, 
voucher 1173, for $56.79, will be removed. 


CLASSIFICATION OF CIVIL-SERVICE EMPLOYEES. 


This decision involves 16 questions relating to the pay of civil-service employees 
under the classification act of March 4, 1923, 42 Stat., 1488, as provided for 
by the appropriation acts for the fiscal year ending June 30, 1925. For 
points involved see decision. 


Cnet General McCarl to the Chairman, Civil Service Commission, June 
26, 1924: 


I am in receipt of your letter of May 28, 1924, file C-R, requesting 
decision of 16 questions under the classification act of 1923. 

The appropriation acts for the fiscal year ending June 30, 1925, 
contain the following restriction on the payment of salaries, taking 
for the purpose of this decision the provision that appeared in the 
first appropriation act passed, viz, act of April 4, 1924, 43 Stat., 64, 
providing appropriation for the Treasury and Post Office Depart- 
ments: 


* * * Provided, That in expending appropriations or portions of appropria- 
tions, contained in this Act, for the payment for personal services in the District 
of Columbia in accordance with “ The Classification Act of 1923,” the average 
of the salaries of the total number of persons under any grade or class thereof 
in any bureau, office, or other appropriation unit, shall not at any time exceed 
the average of the compensation rates specified for the grade by such Act: 
Provided, That this restriction shall not apply (1) to grades 1, 2, 3, and 4 of 
the clerical-mechanical service, or (2) to require the reduction in salary of any 
person whose compensation is fixed, as of July 1, 1924, in accordance with the 
rules of section 6 of such Act, or (3) to prevent the payment of a salary under 
any grade at a rate higher than the maximum rate of the grade when such 
higher rate is permitted by “ The Classification Act of 1928,” and is specifically 
authorized by other law. 


The questions will be quoted and answered in the order submitted. 


Under that restriction, what constitutes an appropriation unit where there 
ure two or more appropriations to be expended by one bureau or office—the 
bureau as a whole or a specific appropriation under the bureau? For instance, 
in Bureau X, there are several different appropriations. Is there only one 
appropriation unit in that instance, the bureau as a whole constituting that 
unit or does each appropriation constitute a separate unit? 
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The fact that the provision has expressly specified “ any bureau, 
office, or other appropriation unit” indicates that it is the smallest 
subdivision of the three terms used that is controlling. If a bureau or 
office is operating under one appropriation the unit is the bureau or 
office, whereas if the bureau or office is operating under two or more 
appropriations the unit is the appropriation. If there be an instance 
of two or more bureaus or offices operating under one appropriation, 
the unit would be the bureau or office. 
Having in view the same restriction, what is the basis for computing the 
average of the salaries of the total number of persons under any grade or class 
thereof—the positions therein or the persons actually employed therein? 
If the basis be the actual number of persons employed in that grade or class 
thereof, can this average be perpetuated by replacing an employee at the same 
Salary or even at the minimum salary of the grade, or is the filling of any 
vacancy prohibited until it can be done without causing the average of the 
salaries of the total number of persons to continue to be greater than the 
uverage of the compensation rates specified for the grade; and, in computing 
the average of the salaries paid, should a person on furlough (without pay) be 
considered? If considered, what is the shortest period of furlough that should 
be recognized? 

There could not be foreseen all the conditions that will arise by 
reason of this enactment, and, in the absence of specific cases, this 
decision can state only general rules. The basis for computing “ the 
average” is expressly provided to be the “total number of persons 
under any grade or class.” It is believed that this provision was 
intended to apply in the first instance to the total number of persons 
under any grade or class in the appropriation unit as defined in 
answer to question 1, supra, for which the appropriation provided, 
as based on submitted estimates. It would seem to be evident that 
the intent of Congress was to prevent the general use of funds esti- 
mated and appropriated for the lower salaries of a class or grade 
to employ persons in the higher salaries of said class or grade. In 
other words, by enacting the average provision, it was sought to 
prevent using the entire amount appropriated for a given class or 
grade by filling only the higher salaried positions therein and leav- 
ing the lower salaried positions vacant. It is contemplated by the 
average provision that the positions created under any lump-sum 
appropriation will comply with the requirement thereof whether the 
positions may later be filled or vacant, except in so far as the ex- 
press exceptions have been provided. The initial salaries on July 1, 
1924, of those persons coming within the exceptions provided in the 
average provision may be eliminated in determining the average. 
If vacancies occur in the lower rates which would cause the average 
of the salaries of the persons in the remaining rates in a grade to 
exceed the average of the salaries fixed for that grade under the 
classification act, I am constrained to hold that the law does not 
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require the reduction or elimination of the persons in the higher 
rates of the grade pending the filling of the vacancies in the lower 
rates. However, the amount of the salary of such vacant position 
could not be used for the establishment of additional positions of the 
higher rates which would further exceed the average for the grade. 
The filling of any vacancy, whether previously filled or not, either by 
promotion, transfer, reinstatement, or new appointment, would be 
prohibited unless it can be done within the proper average. In other 
words, any new adjustments of salaries after the establishment of 
initial salaries on July 1, 1924, under the provisions of the classifica- 
tion act, within the limitations of the available appropriations, must 
not violate the average provision. 


The mathematical average of grade 5 is not the standard average of the 
grade. There are only four rates in grade 13. What are the averages of these 
grades within the meaning of the restriction quoted? 


It is assumed that reference is made to grades 5 and 13 of the 
clerical, administrative, and fiscal service. Bearing in mind that the 
average of all grades established by the classification act does not 
coincide with one of the rates fixed therein, the “ average ” must mean 
the actual mathematical average of the salary rates and not neces- 
sarily a sum which may happen to coincide with one of the rates fixed 
for a grade in the classification act. For example, in grade 5 there 
are seven rates—three below $2,100, three above $2,100, and one at 
$2,100—and the average of these seven rates is $2,111.42, therefore the 
average salary of all persons employed in this grade in a given unit 
could exceed $2,100 but must not exceed $2,111.42. With the ex- 
ception of grades 1 and 6 of the professional and scientific service, 
grade 6 of the subprofessional service, grades 5 and 13 of the clerical, 
administrative, and fiscal service, and grade 8 of the custodial serv- 
ice, the mathematical average will coincide with one of the rates fixed 
for the respective grades, but in the cited exceptions the mathematical 
average will be an odd amount. Of course, it must not be understood 
that in order to bring the rates of compensation within the average 
a rate other than one authorized under the classification act may be 
fixed or paid. 


The restriction says “This restriction shall not * * * require the re- 
duction in salary of any person whose compensation is fixed as of July 1, 1924, 
in accordance with the rules of section 6 of such act.” Does this use of the 
phrase “shall not require” mean that it is optional with the department to 
reduce the employee on or after July 1? 


No “ option ” is vested in the administrative office under this pro- 
viso. It is for the benefit of the employees and does not authorize 
reductions. Reductions in proper cases are otherwise provided for by 
the classification act under rule 5 of section 6 and section 9. 

8779°—24—65 
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Is there anything in the classification act of 1923 or in the appropriation acts 
to prohibit an increase in the number of positions estimated for? 


No. The creation of new positions must be within the limit of the 
total available appropriation and with the approval of the Personnel 
Classification Board. See sections 3 and 4 of the classification act. 


Where there is only one employee of an appropriation unit in any grade, does 
the restriction quoted so apply that that employee can not be paid a salary 
greater than the average of the compensation rates specified for his grade? 

The “average ” provision in the appropriation acts specifies two 
averages—the average of the rates specified for a grade as fixed in 
the classification act and the average of the “total number of per- 
sons” under that grade. Obviously, there can be no “average of 
the salaries of the total number of persons” under a grade when 
there is only one person under said grade; hence the provision be- 
comes inapplicable where only one is in such grade and such one is 
entitled to any compensation administratively fixed within the mini- 
mum and maximum of the grade, but where there is more than one 
person in any grade the average provision is applicable. 


Employees working in one bureau or office and carried on the rolls of another 
bureau or office are rated in efficiency competitively with employees of the 
bureau or office on which rolls they are carried. (Bureau of Efficiency Cir- 
cular No. 7.) Is the promotion status of such employees governed by the 
average of the pay of employees in their respective classification grades in the 
bureaus from which detailed, or is it governed by the average of the grades 
of the bureaus to which detailed? 

If there be authority for the employees of a bureau or office to be 
on the rolls of another bureau or office, as stated, the appropriation 
unit from which the employees are paid must govern; otherwise 
there would not be a compliance with the average provision of the 
statutes. 

Section 6 of the classification act of 1923 prescribes inter alia that “ all new 


appointments shall be made at the minimum rate of the appropriate grade or 


class thereof.” Under this requirement are reinstatements considered to be 
new appointments? 


Reinstatements to existing vacancies under civil-service rules and 
regulation are not “new appointments” within the meaning of sec- 
tion 6 of the classification act. However, a reinstatement in an office 
other than the one from which the services last terminated, if within 
the same grade in which last serving, may not be at a salary greater 
than that which the employee was receiving when the prior service 
ceased. If such service ceased prior to July 1, 1924, the salary of 
the position as classified would be the determining factor. 

If a position be allocated to a grade the minimum salary of which is in 
excess of the present salary received, and if an appropriation be made to pro- 
vide for that minimum salary, may the present incumbent voluntarily remain 


at his present salary in lieu of that prescribed by the classification act, and, 


if so, may the difference between those salaries be used to promote an em- 
ployee in another grade? 
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No. The allocation provisions of the classification act are manda- 
tory. There would be no option with an employee if the duties of 
his position are properly allocated to a higher grade. See rule 2 of 
section 6 of the classification act. 


Can increases in compensation, effective July 1, 1924, be granted lawfully? 


If not on July 1, what is the earliest date thereafter that such increase would 
be lawful? 


Allocations of initial salary rates and promotions to existing 
vacancies in accordance with the provisions of the classification act 
may be made simultaneously July 1, 1924, the promotions from one 
salary to another in the same grade in such cases to be subject to the 
average provision as construed in answer to question 6, supra. 


In proceeding under rule 1 of section 6 of the classification act, is the “ exist- 
ing compensation ” to be construed as of June 30, 1924? 


Yes. 


Will a new oath of office be required— 

At change of pay within the grade? 

At change of grade? 

At change of employment, same or different grade? 


No oath will be required July 1, 1924, in connection with the 
initial salary of the employees fixed under the allocation provisions 
of the classification act. The “ grade” is to be considered as the 
“ position,” appointment to which requires an oath of office. -Changes 
of rates of compensation within a grade, if there is no change of em- 
ployment, are not changes of positions requiring an oath. On or 


subsequent to July 1, 1924, when not a matter of allocation, an 
oath will be required upon change of grade, and upon change of 
employment, same or different grade. 


When any employee shall enter a position not previously allocated, must that 
position be allocated by the Personnel Classification Board before the salary 
can be determined and paid? 


Yes. 


In the event of the transfer of an employee from one office or bureau to a 
vacant position in a lower grade in another office or bureau in the same depart- 
ment, should the employee receive in his new position the same salary that he 
received in his former position, provided there is such a rate within the lower 
grade, or should he be paid the minimum of the grade to which the lower 
position is allocated? 


Section 10 of the classification act of 1923 is as follows: 


Sec. 10. That, subject to such rules and regulations as the President may 
from time to time prescribe, and regardless of the department or independent 
establishment in which the position is located, an employee may be transferred 
from a position in one grade to a vacant position within the same grade at the 
same rate of compensation, or promoted to a vacant position in a higher grade 
at a higher rate of compensation, in accordance with civil service rules, any 
provision of existing statutes to the contrary notwithstanding: Provided, That 
nothing herein shall be construed to authorize or permit the transfer of an em- 
ployee of the United States to a position under the municipal government of 
the District of Columbia, or an employee of the municipal government of the 
District of Columbia to a position under the United States. 
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Under this provision an employee may be transferred from a posi- 
tion in one grade to a vacant position within the same grade “ at the 
same rate of compensation,” or promoted to a vacant position in a 
higher grade at a higher rate of compensation. It thus appears that 
a transfer from a position in one grade to another position in the 
same grade in another office at a higher rate of compensation is not 
authorized. Therefore, an employee transferred from one grade to a 
lower grade can be transferred to position in which there is a vacancy 
in the grade to which transferred at a salary not in excess of the 
salary of the position from which transferred, assuming, of course, 
that the transfer is authorized under the previsions of the classifi- 
cation act and the civil service acts, and the regulations made in 
pursuance thereof. 

When an employee is transferred from a position in the field service to a 
vacant position in the departmental service at Washington will the salary be 
fixed in accordance with section 6 of the classification act, based upon the 
salary the employee may be receiving in the field position, or will the employee 
be required to enter at the minimum salary of the grade to which the de- 
partmental position is allocated? 

In view of the fact that the positions of the field service have not 
been classified as provided by law, I am constrained to hold that 
under a transfer from an unclassified position in the field service to 
a classified position in the District of Columbia, assuming that such 


transfer is authorized under the civil-service laws and regulations, 
the compensation to be paid would be the minimum compensation 
of the grade to which transferred, as constituting in effect a new 
appointment. 


Can two persons be legally employed in one position? For instance, A is 
employed in a certain position and obtains leave of absence. Can another 
person be employed temporarily to perform the work while A is on leave? 

Generally speaking, the question is answered in the negative. The 
classification act authorized no changes in this respect. There may 
be exceptional cases which may not be determined in this decision in 
the absence of facts. 


ACCOUNTING, SET-OFF—WORLD WAR ADJUSTED COMPENSATION 
ACT. 


The amounts payable to veterans of the World War under the provisions of the 
World War adjusted compensation act are subject to set-off against any 
amounts due the United States on account of indebtedness of the veteran. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 27, 1924: 
There has been received letter of June 9, 1924, 0.21, from the 
Chief of the Adjusted Compensation Division, requesting permis- 
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sion to make payments under the provisions of the World War 
adjusted compensation act of May 19, 1924, 43 Stat., 121, without 
taking into consideration amounts due the United States from the 
beneficiaries under the act, 

It is stated in the letter that— 

To make deduction of these amounts from the payments which will be 
made under the act will entail considerable expense which could be avoided 
should permission be granted to disregard such indebtedness. Unless the 
records of the Adjutant General’s Office are checked against the records of 
the amounts due the United States from the various beneficiaries, it will be 
necessary for this bureau to make an investigation of every approved applica- 
tion received from the War and Navy Departments to ascertain whether or 
not there is an indebtedness on the part of the claimant to any department of 
the Government. It can be seen that to do this would delay the administra- 
tion of the World War adjusted compensation act to such an extent that the 
resultant expense would exceed any benefits which the Government might 
receive from the collections to be made. To flag the record of every man in 
The Adjutant General's Office from whom there is an amount due the United 
States would also entail considerable expense and delay, both to the War 
Department and to this bureau, as the latter would necessarily have to main- 
tain a record of deductions and conduct the correspondence which would be 
necessary to give an explanation to the veteran or his dependent of the 
reasons for making the deduction. 

Except where certain statutes have authorized waiver or com- 
promise of indebtedness to the United States there is no discre- 
tionary power in any official to release the rights of the United States 
to sums due it. Ordinarily the allowance of any sum due a person 
otherwise indebted to the United States would be in contravention of 
express provisions of general law, and before any allowance can be 
made the indebtedness must be deducted from any credits due. Then, 
too, there is the general right of a creditor to deduct amounts due 
him from amounts due his debtor and this may be done without 
resort to statutory authority—that is, where there is no doubt as to 
the correctness of the indebtedness it is not necessary to institute 
legal proceedings and obtain a judgment therefor, as the law 
does not require useless expense to the parties, or litigation that 
could have but one result. See sections 1766 and 3648, Revised 
Statutes, and the act of March 3, 1875, 18 Stat., 481; 1 Comp. Gen., 
605, 2 id., 307, 379, 689. 

A careful reading of the World War adjusted compensation act 
fails to disclose any purpose of the Congress to grant the compensa- 
tion there provided without reference to the requirements of the gen- 
eral statutes mentioned above as affecting all compensation accounts 
in which the United States is concerned, nor does there appear any 
intent to exclude the service credits from the common-law right of 
set-off. The language of the statute is no different from that used 


generally as to which it has been held that set-offs should be made, 
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and it may not be assumed that under its terms a veteran whose 
account was properly balanced and closed would be in a less ad- 
vantageous position than the veteran who inadvertently or otherwise 
overdrew his account and now stands indebted to the United States. 
In other words, a veteran who has had a “ bonus ” by reason of over- 
payments to him should not now receive full adjusted service com- 
pensation in addition thereto. 

There is noted the statement that the work of setting off the debit 
items would necessarily add to the cost of administering the act. 
While such fact would not warrant disregard of the duty to make the 
deductions, it may be suggested in such connection that the ultimate 
result may not be a loss to the United States. There is for sug- 
gestion, too, the thought that there may be veterans owing the United 
States who are without ready means to effect adjustment and who 
would prefer that the amount of the indebtedness be deducted from 
the adjusted compensation due. 

It is reasonable to assume that any indebtedness to the United 
States of those who may be beneficiaries under the enactment is now 
so of record in the respective Government branches operating in the 
matter—War, Navy, Agriculture, and Veterans’ Bureau—as to be 
made readily available without the necessity for reexamining the 
account of each beneficiary to ascertain whether there is such an 
indebtedness. That some service and time and a degree of cost will 
be required is undoubtedly true, but these do not necessarily and 
should not be permitted to reach a prohibitive condition, aside from 
the fact that performance of official duty may not be measured 
thereby. It is for the Government branches concerned to cooperate 
in a procedure that will conserve the interests of the United States. 

It is also to be suggested that an indebtedness appearing of record 
its correctness is presumed to have been heretofore determined and 
action should be accordingly, leaving it to the beneficiary to ques- 
tion it. 

Should it be necessary or desirable in any case for this office to 
audit any reported indebtedness of a veteran and certify the debit 
or credit balance, every effort will be made to expedite settlement 
in cooperation with those primarily charged with the recovery of 
sums due the United States and of administering the World War 
adjusted compensation act, so far as available funds will permit. 
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COMPENSATION, DOUBLE—RETIRED NAVAL OFFICER. 


Under the act of May 31, 1924, 43 Stat., 245, amending section 2 of the act of 
July 31, 1894, 28 Stat., 205, an officer of the Navy retired for incapacity 
incurred in line of duty may be employed in a civil position, not in the Dip- 
lomatie or Consular Service, under the State Department, irrespective of 
the salary thereof, and at the same time continue in the receipt of his 
authorized retired pay from the Navy. 


Comptroller General McCarl to the Secretary of State, June 28, 1924: 
I have your letter of June 19, 1924, as follows: 


The department is considering the employment, in an administrative capacity, 
of a retired naval officer, and the question has arisen as to whether he would be 
entitled, under existing legislation, to receive his present retirement pay in ad- 
dition to the salary of the position in this department. 

The officer in question was retired for incapacity incurred in line of duty, 
and his present retirement pay is $2,160 per annum. The salary of the position 
for which he is being considered in this department will be $3,800 per annum. 
+” * a 

Section 2 of the act of July 31, 1894, 28 Stat., 205, provides in 
part: 

* * * No person who holds an office the salary or annual compensation at 
tached to which amounts to the sum of two thousand five hundred dollars shall 
be appointed to or hold any other office to which compensation is attached un- 
less specifically heretofore or hereafter specially authorized thereto by law; but 
this shall not apply to retired officers of the Army or Navy whenever they may 
be elected to public office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. 7 


The act of May 31, 1924, 43 Stat., 245, provides: 


That section 2 of the * * * Act, approved July 31, 1894, is amended by 
adding at the end thereof a new sentence to read as follows: ‘“-Retired 
* * * officers of the Army, Navy, Marine Corps, or Coast Guard who have 
been retired for injuries received in battle or for injuries or incapacity incurred 
in line of duty shall not, within the meaning of this section, be construed to 
hold or to have held an office during such retirement.” 

By reason of the amendment in the act of May 31, 1924, you are 
advised that payment to a retired officer of the Navy, retired for in- 
‘apacity incurred in line of duty, of the salary of a civil position, 
if regularly appointed thereto, is not prohibited under existing law 
and does not affect the receipt by him of his authorized retired 
pay from the Navy. In so answering your question it is assumed that 
the position to which you refer is not in the Diplomatic or Consular 
Service to which section 1440 of the Revised Statutes refers, which 
section is not affected by the act of May 31, 1924. 
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TRANSPORTATION OF HOUSEHOLD GOODS OF NAVY ENLISTED 
MAN. 


An enlisted man of the Navy permanently relieved from duty at his station and 
sent to a receiving ship to be discharged at the expiration of his enlistment 
and who reenlists within three months of discharge and is assigned to 
permanent duty at a new station is entitled to reimbursement for the cost 
of packing, crating, and transporting his authorized allowance of household 
goods from his former permanent station to his pew permanent station 
when application for this service has been administratively approved. 


Decision by Comptroller General McCarl, June 30, 1924: 

William Lorenz, C. W. T., United States Navy, applied January 
7, 1924, for review of settlement No. N-132189, dated November 12, 
1923, wherein was disallowed his claim for reimbursement of $100, 
the cost of shipping his household effects from Springfield, Mass., 
to Boston, Mass., in August, 1923. 

It appears that on May 18, 1923, the Bureau of Navigation directed 
the transfer of claimant from permanent duty at the Navy recruiting 
station, Springfield, Mass., to the receiving ship at Boston for dis- 
charge at expiration of enlistment; that at the expiration of a grant 
of 15 days’ leave of absence he reported on the receiving ship June 
8, 1923; that he was honorably discharged June 9, 1923; that he 
reenlisted June 11, 1923, and was granted 30 days’ leave of absence; 
that he reported from leave July 12, 1923, and was assigned to 
duty in connection with fitting out the U. S. S. Detroit, and on July 
31, 1923, the day U.S. 8S. Detroit was put in commission with home 
yard Boston, Mass., was assigned permanent duty thereon. Under 
date of July 16, 1923, he made application for transportation of 
his household goods from Springfield to Portsmouth, N. H., via 
moving van, which was approved by the commanding officer of the 
U. S. S. Detroit. On August 4, 1923, the goods were moved by van 
to Boston at a stated cost of $100. 

The claim for reimbursement was forwarded to this office for 
direct settlement, by the Bureau of Supplies and Accounts, because 
of paragraph 1 (b), section 5, of Navy General Order No. 36, dated 
January 5, 1921, which provides: 


Section 5. Instances where packing, crating, and transportation of liouse- 
hold effects at public expense are not authorized. . 
* te a * € a > 


(b) Reenlistment men prior to transfer from their first permanent duty sta- 
tion acquired subsequent to reenlistment. 

If this provision is applicable to a man reenlisting in continuous 
service it would result that claimant acquired no right to have his 
household goods packed and transported at Government expense 
until he is detached from duty on the U. S. S. Detroit and assigned 
duty at another permanent station, the assignment to duty on the 
receiving ship at Boston “for general detail” not being a per- 
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manent change of station within the meaning of the act of May 18, 
1920, 41 Stat., 604, thus making no provision for shipment from last 
permanent station in the preceding enlistment to the first permanent 
station in the succeeding enlistment although the service of the man 
is continuous. 

Section 12 of the act of May 18, 1920, provides in part— 

* * * That the personnel of the Navy shall have the benefit of all 


existing laws applying to the Army and the Marine Corps for the transportation 
of household effects. 


Except for a provision in the act of March 23, 1910, 36 Stat., 255, 
which provides— 

* * * ‘That hereafter baggage in excess of regulation change of station 
allowances may be shipped with such allowances, and reimbursement collected 
for transportation charges on such excess; * * 
there is no permanent legislation covering the matter of transporta- 
tion of household goods of the personnel of the Army. There is a 
recognition of such a right in section 12 of the act of May 18, 1920, 
and section 21 of the act of June 10, 1922, 42 Stat., 633: but as mat- 
ters now stand the Army’s right is dependent upon annual appropria- 
tion, under which the heading “ Transportation of the Army and its 
supplies” for the fiscal year 1924 (act of March 2, 1923, 42 Stat., 
1389) is found as follows: 

For transportation of the Army and its supplies, including transportation of 

the troops when moving either by land or water, and of their baggage, includ- 
ing warrant officers, enlisted men of the Enlisted Reserve Corps, and retired 
enlisted men when ordered to active duty, including the cost of packing and 
crating; * * * 
While it is the laws applicable to the Army of which the personnel of 
the Navy shall have the benefit under section 12 of the act of May 18, 
1920, Army Regulations indicate what is construed to be authorized. 
No provision similar to paragraph 1 (b) of section 5 of the Navy 
General Order No. 36 is found in Army Regulations. By analogy it 
appears from article 30-960, paragraph 17 (5) ¢ (2), Army Regula- 
tions, 1921, that where continuous service exists, despite the issuance 
of a discharge from an enlisted status and a reentry into the service 
under commission, transportation of household goods is authorized 
from the place of permanent station as an enlisted man to the place 
of assignment as first permanent station after commission. 

There has long been a recognition in the naval service that an en- 
listed man maintains what is termed “continuous service” by re- 
enlisting within a certain period of the date of his last discharge. 
The period, formerly four months, was fixed at three months by sec- 
tion 10 of the act of June 10, 1922, 42 Stat., 630. If the enlisted man 
maintains the “ continuous service ” contemplated by the enactment 
of 1922, the fact that a discharge from the service has taken place 
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because of expiration of enlistment does not operate to deprive him 
of his right to transportation of his authorized allowance of house- 
hold effects from the place of last permanent station at the expiration 
of the former enlistment to the place at which he may be first perma- 
nently assigned to duty after reenlisting. 

On review $100 is certified due claimant. 


COMPENSATION, DOUBLE—FEES. 


The fees of a United States commissioner are not salary within the meaning 
of the act of May 10, 1916, as amended by the act of August 29, 1916, 39 
Stat., 120, 582. 

The act of May 28, 1896, 29 Stat., 184, prohibits a civil or military employee 
of the Government from holding the position of United States commis- 
sioner, and where a commissioner is appointed as a register and receiver 
of a United States land office he automatically vacates his office of com- 
missioner, and his continued performance of duties as commissioner is in 
a de facto status. No objection will be raised by the General Accounting 
Office to the payment of fees earned as a commissioner where the dis- 
qualifying office of register and receiver has been given up before the 
validity of the fees is questioned. 


Decision by Comptroller General McCarl, June 30, 1924: 

In connection with the settlement of the accounts of J. A. McLeod 
as United States commissioner, there is for consideration the ques- 
tion as to the right of Mr. McLeod to retain compensation received by 


€ 


him during 1922 and up to June 30, 1923, while he was holding 
office both as United States commissioner and as register and receiver 
of the United States land office at Camden, Ark. 

The act of May 10, 1916, as amended by the act of August 29, 1916, 
89 Stat., 120, 582, provides— 

That unless otherwise specially authorized by law, no money appropriated by 
this or any other Act shall be available for payment to any person receiving 
more than one salary, when the combined amount of said salaries exceeds 
$2,000 per annum. * * * 

The compensation payable to the register and receiver of the 
United States land office is fixed by section 2237, Revised Statutes, 
at $500 per annum plus certain authorized fees and commissions, 
a maximum of $3,000 being fixed by section 2240, Revised Statutes. 
The compensation of a United States commissioner consists entirely 
of fees authorized by section 21 of the act of May 28, 1896, 29 Stat., 
184. It has been repeatedly held by this office that the element of 
time and a fixed payment for a definite period are essential features 
of all legal definitions of the word “salary” as used in the act of 
May 10, 1916, supra, and that compensation consisting of fees de- 
pendent upon and payable only for services as rendered does not con- 
stitute “salary” and does not bar the recipient from also receiving 
a salary from another Government position. See 22 Comp. Dec., 
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693, as to notarial fees; 24 Comp., Dec., 532, as to fees received by 
clerks of the courts; 2 Comp. Gen., 37, regarding surgeon’s fees; and 
3 Comp. Gen., 563, as to X-ray fees. There is no doubt therefore 
that the act of May 10, 1916, supra, does not preclude the receipt 
by one person at the same time of salary as register and receiver of 
a United States land office and fees as a United States commissioner 
irrespective of their aggregate amount. 

There is, however, a further statutory prohibition to consider in 
this case, to wit, the provision in section 20 of the act of May 28, 
1896, 29 Stat., 184, as follows: 


That no * * * civil or military employee of the Government, * * * 
shall have, hold, or exercise the duties of the United States commissioner. 

It is apparent that a register and receiver of a United States land 
office is a civil employee of the Government; therefore one person 
can not legally hold that office and also the office of a United States 
commissioner at the same time. It has been held that an officer who 
accepts another appointment inconsistent with the first will be re- 
garded as having resigned or vacated the first office. 6 Comp. Dec., 
454, and decision of the Comptroller General, October 22, 1921, 
2 MS. Comp. Gen., 997. Therefore McLeod could not legally have, 
hold, or exercise the duties of the office of commissioner while holding 
the office or position of register and receiver of the United States 
land office, and the duty performed by him as commissioner during 
said period was performed as a de facto officer only. 

Service rendered as a de facto officer can not form the basis of any 
legal claim against the Government for compensation therefor, but 
compensation already paid for services rendered as a de facto officer 
may be retained if not in excess of the reasonable value thereof. 

McLeod’s appointment as register and receiver was terminated 
June 30, 1923. In view of the fact that there no longer exists the 
condition which might have raised questions as to his right to con- 
tinue to hold the office of commissioner, I do not feel justified in hold- 
ing that he may not be paid the statutory fees for services rendered 
by him after June 30, 1923, the date his services as register and re- 
ceiver terminated. The questions involved are decided accordingly. 
See review 3282, December 11, 1922, in the case of Chauncey E. 
Blake, 16 MS., 496. 


NAVY PAY—AVIATION DUTY. 


An officer of the Navy detached from duty at the naval air station, Pensacola, 
Fla., and ordered to report for duty at Hampton Roads, Va., and whose 
orders specifically state that the detail to duty involving flying continues 
in effect, is, under section 20 of the act of June 10, 1922, 42 Stat., 632 
entitled to the aviation duty increase for the period from the date of de- 
tachment to the date of reporting, including any period of authorized delay 
in reporting when such delay is to count as leave of absence. 
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Decision by Comptroller General McCarl, June 30, 1924: 

Lieut. Conrad A. Krez, United States Navy, applied December 
1, 1923, for review of settlement No. M-14126—-N, dated November 
17, 1923, wherein was disallowed his claim for 50 per cent additional 
as flight pay for the period September 8 to 16, 1923, less two days 
as necessary time for travel. 

On June 23, 1923, Lieutenant Krez, on duty at naval air station, 
Pensacola, Fla., was appointed by the commandant a naval aviator 
and detailed for duty involving actual flying in aircraft, including 
airships, balloons, and airplanes. The appointment and detail were 
approved by the Chief of the Bureau of Navigation on July 19, 
1923. 

Under date of September 1, 1923, orders were addressed to Lieu- 
tenant Krez directing that upon the completion of his duty under 
instruction he was to regard himself detached from the naval air 
station, Pensacola, Fla., and from such other duties as may have 
been assigned him and was to report to the senior officer present, 
Aircraft Squadron, Scouting Fleet, at Hampton Roads, Va., for 
duty involving flying. He was authorized to delay for a period 
of one month in reporting in obedience to the orders, the period 
of delay to count as leave. Indorsement on said orders states Sep- 
tember 7, 1923, as date of detachment from Pensacola, Fla.; and 
September 17, 1923, as date of reporting to the senior officer present 
at Hampton Roads, Va. 

Paragraph 2, of the orders of September 1, 1923, recites: 

These orders constitute your assignment to duty in a part of the aeronautic 
organization of the Navy and your existing detail to duty involving flying 
continues in effect. 

Section 20 of the act of June 10, 1922, 42 Stat., 632, provides in 
part— 

That all officers, warrant officers, and enlisted men of all branches of the 
* * * Navy * * *, when detailed to duty involving flying, shall receive 
the same increase of their pay * * * as are now authorized for the per- 
formance of like duties in the Army. * * *. Regulations in: execution of 
the provisions of this section shall be made by the President and shall be 
uniform for all the services concerned. 

Paragraph 10 of Section “F” of the “Instructions for carrying 
into effect the joint service pay bill” tentatively approved by this 
office, provides: 

10. (a) Details to duty involving flying continue in effect during the entire 
period of assignment to duty with any part of the aeronautic organization of 
the Navy in the case of student and qualified personnel and for the period of 
duty including flights in aircraft in the case of others. The date of detail to 
duty involving flying, and the date of termination of it, mark the period during 
which flight pay may be credited; therefore if the flight requirements (par. 9) 
are met for the month in which the detail is made, flight pay is due from the 


date of detail to the end of the month. Similarly, if the flight requirements 
are met up to and including the month in which the detail is terminated, 
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flight pay is due from the first of such month to and including the date of 
termination of the detail. 


The officer having been regularly detailed to duty involving flying, 
that detail having been continuously in effect during the period 
covered by the claim, and claimant while serving under the detail 
having performed 5 hours and 35 minutes of flying in the month 
of September, 1923, some of which flying was done prior to Sep- 
tember 7, 1923, and some subsequent to September 17, 1923, he is 
entitled to the increased pay claimed. 

Fifty per cent increase for the period September 8 to 16, 1923, 
amounts to $34.50. As $7.67 was allowed by the settlement of No- 
vember 17, 1923, $26.83 additional is now certified due claimant. 
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SATURDAY HALF-HOLIDAYS. 


[Circular No. 14.]} 
June 13, 1923. 
(Relating to office procedure and not of general information.) 


ORGANIZATION OF THE CLAIMS DIVISION OF THE GENERAL 
ACCOUNTING OFFICE. 
[Circular No. 15.] 
NoveMBER 26, 1923. 
(Relating to office procedure and not of general information.) 


REPORTS ON SUITS AGAINST THE UNITED STATES. 


(Circular No. 16.] 
DeceMBER 5, 1923. 
(Relating to office procedure and not of general information.) 


REQUESTS FOR REPORTS ae” "epee GENERAL ON CASES IN 


(Circular No. 17.] 
Fesrvuary 9, 1924. 
(Relating to office procedure and not of general information.) 


ALLOWANCE OF CLAIMS CHARGEABLE TO LAPSED AND EXHAUSTED 
APPROPRIATIONS, 
(Circular No. 18.] 
Marcu 6, 1924. 
(Relating to office procedure and not of general information.) 


CHECK CORRESPONDENCE, 


[Bulletin No. 4.] 


Avaust 18, 1923. 
That irregularities in the issuance, delivery, and negotiation of Government 
checks (and warrants) may be promptly investigated and all interests protected 
without duplication of effort and needless expense, the following procedure is 
prescribed: 
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1. Where any irregularity is discovered after delivery or mailing of a check, 
a complete report of the facts should be immediately communicated in writing 
to the Treasurer of the United States or other drawee requesting stoppage of 
peueee. If the check is outstanding, appropriate action will be taken by the 

reasurer or drawee. If payment has been made, the Treasurer or drawee will 
immediately refer the communication to the General Accounting Office for appro- 
priate action. If it be known that the check has been paid, such irregularity 
should be communicated to the General Accounting Office direct. If the check 
is drawn on a depository bank, a copy of the notice to the bank should be for- 
warded to the General Accounting Office. The amount of any overpayment 
in the particular account should be stated and the appropriation indicated. 

2. When the person entitled to the proceeds of a check complains of its non- 
receipt, the drawer or administrative office should furnish him, by letter, a full 
description thereof and date of forwarding and instruct him that if the check 
is not received within a reasonable time the letter should be forwarded to the 
Treasurer of the United States or other drawee, with a notation thereon to that 
effect, over his own signature and correct post-office address. If the check is 
drawn on a depository bank, the payee should be instructed to forward a copy 
of the letter furnished for the purpose to the General Accounting Office bearing 
a similar notation. 

3. If a complaint specifies any irregularity, such as loss or destruction of a 
check, the original complaint should be forwarded to the Treasurer of the United 
States immediately. Whenever practicable, and without causing delay, infor- 
mation should be given as to whether a lost check has been indorsed by the payee. 

4. In order that investigations of irregularities may not be hampered, infor- 
mation pertaining to or copies of checks should be furnished only to persons in 
immediate interest, such as payee and indorsers, and then only for known bona 
fide uses. Copies of paid checks will be furnished only when essential to the 
investigation, or upon a sufficient showing of other necessity therefor, subject to 
proper restrictions. Paid checks may not be returned except to the Treasurer 
for reclamation. 

5. Investigations and other action subsequent to notice of irregularities will 
be conducted in the Treasury Department or the General Accounting Office, 
as the case may be, direct with those concerned. Any claim presented for 
amounts recovered and deposited in the Treasury must be forwarded, with full 
administrative report and reference to the check involved, to the General Account- 
ing Office for direct settlement. 

J. R. McCart, 


Comptroller General. 



















































ROUTING THROUGH atria OF GOVERNMENT IMPORTA- 
IONS. 


[General Regulations No. 29.] 





Jury 20, 1923. 

1. There has come to the attention of the General Accounting Office the fact 
that services of private individuals are sought to be engaged and expenditures 
incurred in the routing through the customhouse of importations on behalf of 
the United States. 

2. The matter was brought to the attention of the Secretary of the Treasury 
with the suggestion that shipments on behalf of the United States should be 
routed through the customhouse without the expense of having private individuals 
act on behalf of the United States therein. There has been received from the 
Secretary of the Treasury a letter as follows: 

June 20, 1923. 
The ComprroLLeR GENERAL OF THE UNITED STATES. 

Sir: Reference is made to your letter of April 13 last, concerning the disallow- 
ance in vouchers of the American Railway Express Company of certain items for 
customs brokerage fees in connection with clearing importations for the United 
States Government, and suggesting that some action be taken whereby the 
clearing of importations on behalf of the United States may be effected without 
expense. 

Mr. I. P. Rossa, United States dispatch agent at New York, is an employee of 
the State Department and clears shipments at that port for the United States 
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Diplomatic and Consular Services and the Navy Department. As he acts for 
the Navy Department, it would appear that other departments should be able 
to make arrangements with the dispatch agent to clear their importations. 

The New York intermediate quartermaster’s supply officer, in Brooklyn, New 
York, has a representative to clear shipments arriving at that port for the War 
Department, and it would seem that this officer should clear importations in- 
tended for the War Department. The attention of the Secretary of War has 
been invited to the desirability of handling importations for that department in 
this manner. 

The shippers abroad, however, should be instructed by the various depart- 
ments and officers to consign the shipments to the dispatch agent or the quar- 
termaster’s representative as the customs service has no discretion in accepting 
entries of forwarding companies or private individuals if the goods are consigned 
to them. Section 483 of the tariff act of 1922 specifies that all merchandise 
imported into the United States shall be held to be the property of the person 
to whom the same is consigned, and the holder of a bill of lading duly indorsed 
by the consignee therein named, or if consigned to order, by the consignor, 
shall be deemed the consignee thereof. Section 484 of the same act provides 
that entry of imported merchandise shall be made by the consignee, either in 
person or by an agent authorized by him in writing. 

The clearing of Government importations without expense for brokerage 
fees, etc., is under the control of the officials placing orders abroad. Such 
officers should see that proper shipping instructions are issued as above indicated. 

In the event that shipments are consigned to some express or forwarding 
company, the department or office for which the importation is intended should 
immediately instruct such company to clear the shipment through the Govern- 
ment representative, by having such representative act as its agent. 

Respectfully, , 
(Signed) McKenzie Moss, 
Assistant Secretary. 
3. Departments and independent establishments having shipments from 


abroad should make arrangements as suggested in paragraphs 2 and 3 of the 
Secretary’s letter, and shippers abroad of goods consigned to the United States 


should be instructed to consign their shipments accordingly. Whenever there 
is not available the services of those officials referred to in the Secretary’s letter, 
inquiry should be made of the Treasury Department with respect to the manner 
of having the importations on behalf of the United States routed through the 
customhouse without expense. Inquiry should be made a sufficient time in 
advance of the receipt of the importation to permit its expeditious disposition. 
Expenditures in such matters will not be allowed. 


Lurtin R. Ginn, 
Acting Comptroller General. 


ADMINISTRATIVE EXAMINATION OF DISBURSING OFFICERS’ 
ACCOUNTS, INTERNAL REVENUE BUREAU. 


[General Regulations No. 30.} 


Aveust 15, 1923. 
Under authority of the budget and accounting act of 1921, the following 
procedure will govern the administrative examination of accounts and vouchers 
of disbursing officers of the Internal Revenue Bureau, effective August 1, 1923: 
Accounts shall be recorded as received, the date of receipt stamped thereon, 
and all accounts not forwarded within the prescribed period of 10 days shall be 
promptly called for; every possible step to prevent delinquency shall be taken. 
The accounts current will be examined to see if correctly filled out, signed, 

etc., and that totals are correctly carried from the schedule of disbursements. 
Vouchers will be checked against the schedule of disbursements to ascertain 
that none are missing and that appropriations and allotments have been charged 
correctly. No mathematical verification of vouchers or schedules of disburse- 
ments will be made, but obvious errors may be noted and the officer advised. 
Examination of vouchers will be made to determine that they are signed by 
the proper payees, certified and approved by the proper officer, that necessary 
references are made to contracts, leases, authorities for travel, etc., that all 
necessary supporting papers are attached, and generally that all the require- 
ments of the printed form have been met. Salary and expense vouchers will 
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be verified with employee’s record cards, sufficient notation made thereon as will 
prevent duplication, and errors in date of appointment, resignation, removal, 
etc., period of service, and salary rate noted and the officer advised. Exceptions 
to purchases made or expenses incurred without the approval of the administra- 
tive office will also be noted. 

All exceptions noted in the course of the examination will be summarized in 
a letter to the disbursing officer, but accounts will not be held awaiting receipt 
of replies. When received, replies will be forwarded to the General Accounting 
Office with appropriate comment. The use of the ‘disapproval voucher”’ will 
be discontinued. 

Accounts, vouchers, etc., together with copies of letters of exceptions, should 
be forwarded to the General Accounting Office immediately after all necessary 
data has been entered on the accounting records of the bureau. The statutory 
limitation of 20 days for the administrative examination must be regarded as 
& maximum, to be taken only under unusual circumstances. 


J. R. McCart, 
Comptroller General 


CHECK LIST AND STATEMENTS OF DEPOSITORY ACCOUNT TO BE 
FURNISHED BY DISBURSING OFFICERS. 


[General Regulations No. 31.) 
SEPTEMBER 1, 1923. 

In order that a more expeditious and efficient audit of the great volume of 
Government checks may be made by having lists of all checks issued for the 
purpose of an early comparison of checks paid, and a statement by each disburs- 
ing officer of his depository account, the following procedure is prescribed: 

1. On or before the 10th day of each month each disbursing officer of the 
United States Government, except as hereinafter provided, will list separately 
under each symbol number all checks drawn by him during the preceding month, 
arranged in numerical order, and immediately forward the list to the General 
Accounting Office (Check Accounting Division). 

2. The list of checks should be prepared in form and contain information as 
follows: 


List of checks drawn and statement of the depository account of__._._____-_. 
(Disbursing officer.) 





eet. ted ee tie SN i Re 
(Department.) 
SULT Ce eae See CR eaab eset nahé mionnine eae ; ...--, With the 
(Bureau.) (Location and station.) 
Treasurer of the United States (or other depository) for the month of .....-.2-- 
so suewek » 192..: 
Check-book balance at close of business ___....___- 
eS a 
Deposits entered on check book during __---------- 
Jung eee 3 ey phe A Eh oe 
Deposits in transit for deposit to checking account, 
lle et SAR pS ETT ENE sac 
Canceled checks during -..._...--.....---- jie. 
Adjustments (explain individually) -...........---- 
ES ke ee ea fide oy By 3 hs AD ; 
Cees ns eee seo oc Se ... 
Adjustments: 
Check-book balance at close of business __.....---- 
eu. oe .. eS occa pert aot aoeee 
Lists of checks drawn 
l cr x | Voucher Pay “a ‘ For use of 
} eC ouche ‘d ‘ r use 0 
Date. No. No. Payee. Amount check division 














Eahaideie spate 
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I certify that the above is a complete, true, and correct list of all checks drawn 
by me on the Treasurer of the United States (or on a specially designated deposi- 
tory to be named by the disbursing officer) under the symbol number and dur- 
ing the month stated. 


we mee eww wee we eee ee ee ew eee eee eee ee -eny 


Disbursing Officer. 


3. If a check is drawn in exchange for funds, the notation ‘‘ Exchange for funds” 
should be made. ‘Canceled’’ checks—i. e., those for which credit has been 
claimed—must be listed separately and transmitted monthly, the officer charg- 
ing himself with the total thereof in his statement of the depository account, as 
indicated in the specimen form above. ‘‘Spoiled’’ or ‘‘void’’ checks—i. e., those 
for which credit as a disbursement has not been claimed—must be forwarded 
with the list to which they pertain, the appropriate notation being placed on the 
lists and checks, viz, ‘‘ Void; no issue under this number,” or ‘‘ Void; substitute 
issued under same number” (on checks only). 

4. Until otherwise directed, more complete lists of interest, pension, and United 
States Veterans’ Bureau checks, issued at Washington, D. C., will not be required, 
except the disbursing clerk of the United States Veterans’ Bureau will be required 
to furnish lists of those checks not now furnished, drawn in payment for miscel- 
laneous supplies and services. In lieu of the list herein provided, disbursing 
officers may, if they so desire, furnish to the General Accounting Office either 
an extra carbon copy of their checks, a duplicate of any list prepared for admin- 
istrative purposes, or an extra copy of their abstracts of disbursements, omitting 
distribution by appropriations, but accompanying such copies of abstracts with 
a separate list of checks drawn on pay rolls or in exchange of funds. Such copies 
must, however, contain all information in paragraph 2 above and be accompanied 
by a depository statement. 

5. Unless otherwise directed, postmasters and disbursing officers of the Post 
Office Department are exempted from the provisions of these regulations. 

J..R. McCanrtu, 
Comptroller General. 


ADMINISTRATIVE EXAMINATION OF DISTRICT POSTMASTERS’ 
ACCOUNTS. 


[General Regulations No. 32.] 


NovemeBeEr 8, 1923. 

By virtue of the authority contained in the budget and accounting act, 1921, 
the following procedure for the administrative examination of quarterly accounts 
of third and fourth class postmasters is hereby prescribed: 

The central accounting postmaster will stamp each district account with the 
date of its movie: and accounts not rendered as required by the regulations shall 
be promptly called for. 

Accounts will be examined to determine that the heading and certificate 
thereof have been completed, schedule of box rents (third class), schedule of 
deposits and the compensation schedule (fourth class) filled out, and that required 
supporting vouchers have been furnished and are properly accomplished. Vouch- 
ers not furnished shall be requested at once; and perfect vouchers shall be re- 
quested for such as are incomplete; but the submission of district accounts to the 
department shall not be delayed pending receipt of replies to such requests. 

No mathematical verification of the account shall be made excey.t as herein- 
after provided, nor shall the correctness of any entries of receipts and payments 
be verified except items 12, 13, 27, 28, and 29, which shall be verified with Form 
3339, together with the amount of fixed credit as stated in district postmaster’s 
certificate. The central accounting postmaster shall remit to the district post- 
master the amount required to balance account as claimed, unless obviously 
excessive due to errors in items 13 or 28, in which event a complete verification 
of the account will be made and correct amount remitted. Where a change of 
postmasters occurs during a quarter a complete mathematical verification of the 
account will also be made. No entry by a district postmaster will be crased, 
written over or crossed out, but may be ringed to indicate an error. 

District accounts will be summarized on Form 1845 in duplicate, the original 
to be retained by the central accounting postmaster and the duplicate to be for- 
warded with the accounts to the department for administrative use. 
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Upon completion of the administrative examination, the summarization on 
Form 1845, and the execution of certificate on page 2, but not later than the 20th 
of the month immediately following the close of the quarter, accounts, vouchers, 
etc., together with Form 1545c, shall be forwarded to the Bureau of Accounts, 
Post Office Department, for transmission to the General Accounting Office. 

J. R. McCart, 
Comptroller General. 


ESTABLISHING THE CLAIMS DIVISION OF THE GENERAL ACCOUNT- 
ING OFFICE. 


[General Regulation No. 33.] 
NOVEMBER 26, 1923. 
(Relating to office procedure and not of general information.) 


STANDARD ANNUAL SALARY PAY ROLL. 


(General Regulations No. 34.} 
May 19, 1924. 

1. The following standard forms of pay roll for payments on account of per- 
sonal services of employees on an annual salary basis are hereby prescribed and 
published for general use throughout the Government service, both inside and 
outside of the District of Columbia, on and after July 1, 1924, in lieu of those 
issued for like purposes which have heretofore been approved by the Comptroller 
of the Treasury or Comptroller General of the United States, except as herein 
or hereafter otherwise specifically authorized: 

1013. Pay roll with statement, administrative certificate, etc. (original). 

1013a. First and follow sheet of original. 

1013b. Pay roll with statement, administrative certificate, etc. (memo- 
randum). 

1013c. First and follow sheet of memorandum. 

2. (a) The money columns of the pay roll have been arranged so as to show the 
complete account of each employee for the period covered by the roll; that is, the 
gross amount earned, deductions therefrom (including retirement), and the net 
amount paid. 

(b) The rate of salary for the period of the pay roll and the gross amount 
earned are not necessarily the same, and from said rate there should be deducted 
any amount representing leave without pay or other nonpay status in order to 
determine the ‘“‘Gross amount earned.” 

(c) The names, designations, annual salary, signatures, and remarks, as well 
as amounts, should be stated in accordance with the arrangement of, and instruc- 
tions contained in, the headings of respective columns, or as may be specially 
directed. 

(d) Where two or more amounts of different kinds of salary, pay, or compen- 
sation combine to make up the ‘Gross amount earned,” or oe sre the ‘Gross 
amount earned’’ is made up of amounts from two or more appropriations, the 
items will be stated in a subcolumn in the “Name, designation, and annual 
salary’ column, adjoining the ‘Gross amount earned”’ column, opposite the 
name of the employee concerned, each item bearing the proper symbol and being 
arranged so that the total may be readily computed and carried to ‘Gross amount 
earned.”’ 

3. The standard form of pay roll herein prescribed will be used for both cash 
and check payments. Ordinarily payments of salaries should be made in cash. 
Payments by check will be limited to those cases where it is clearly impracticable 
to pay in cash. 

4. The size of the original and memorandum pay-roll forms will be uniformly 
11 by 17 inches, to be folded to size 84% by 11 aon The original sheets will 
be printed on white writing or bond paper, 50 per cent rag, substance 20, and the 
memorandum sheets on yellow bond paper, 50 per cent rag, substance 16. One 
or more copies of the memorandum roll may be made as required for administra- 
tive purposes. 

5. It is desired that where a pay roll consists of more than two pages, both 
sides of the first and follow sheets (Forms 1013a and 1013c) shall be used, so far 
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as compatible with legibility, as a measure of economy and in order that the 
number of sheets to be used and consequently the bulk of pay rolls in the files 
of the General Accounting Office and elsewhere may be reduced as much as 
ossible. 

6. Pending the approval of standard forms of pay voucher and pay roll on a 
per hour, per day, per week, or per month basis, the same data will be shown 
on existing approved forms of said pay voucher and pay roll as required herein 
for the annual salary pay roll. In case of inability to show such data on the 
existing forms due to their special nature, they should be submitted to this office 
for consideration. 

7. Upon the receipt of these regulations each department and independent 
establishment is requested to make requisition at once upon the Public Printer 
for a supply of the standard annual salary pay-roll forms which it is estimated 
will be required for its particular service for the period of 12 months from July 1, 
1924, at the same time authorizing him to destroy or otherwise dispose of old 
plates and type matter pertaining to the pay-roll forms now in use. tn so doing, 
it is understood and agreed by said departments and establishments that they 
thereby consent to the plan of combining all the requisitions submitted, and 
printing the total amount thereof in one edition, to be placed in stock at the 
Government Printing Office, subject to their order, and that they authorize the 
Public Printer to prorate the cost of printing and render bill against each depart- 
ment and establishment for its proportionate share on the basis of the number 
of forms ordered by it. This procedure will be repeated at the beginning of each 
fiscal year, or oftener as may be required by the Public Printer. The Public 
Printer will deliver the blanks as needed upon supply requisitions therefor and 
will keep an accurate account of each department and establishment, showing 
the quantity ordered by and delivered to each and the balance on hand. The 
certification by the Public Printer, or by his authority, that the blank forms 
covered by the bill have been printed and placed in stock subject to the order 
of the department or establishment concerned, or partly placed in stock or partly 
delivered to said department or establishment, as the case may be, may be 
accepted as evidence of delivery within the meaning of section 3648 of the Revised 
Statutes, and if otherwise correct, authorize payment of the bill as provided by 
law. Hereafter requisitions for the printing of annual salary pay rolls other than 
the standard forms will not be honored by the Public Printer unless specially 
authorized by the Comptroller General or as hereinafter excepted. 

8. The provisions of these regulations shall not be held to require the separation 
of annual salary employees now carried with per diem or other employees on a 
special form of roll and the entering of same on a standard annual salary roll, 

rovided that the data required by the latter may be suitably shown on said special 
orm of roll, nor to apply to the Postal Service, the government of the District 
of Columbia, or to those departments and establishments, or parts thereof, in 
which the taking of a prescribed oath or affirmation as a condition precedent to 
payment of salary is required by law. All annual salary pay rolls now in use 
calling for an oath or affirmation will be submitted at once to this office for 
revision and approval in order that same may be put in effect on and after July 


1, 1924. 
J. R. McCart, 
Comptroller General. 





4 
’ 
5 
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STANDARD Form 1013. 
Form approved by Comptroller General U. 8. 
May 19, 1924. 


Pay Rowu ror PERSONAL SERVICES. 


Sheet No. <ssc<nsuee 


(Employees on annual salary basis.) 


(Bureau, division, or office. (Location.) 


(Department or establishment.) 


ss Se a ee cad , 192 
(Name and designation 
of disbursing officer.) 
We, the subscribers, severally acknowledge to have received of the above- 
named disbursing officer, IN CASH, the sums set opposite our respective names 
in full payment for our services for the period of this pay roll, except as noted 
in the column of ‘‘ Remarks,”’ and we hereby certify that said sums are correct. 





' 
Deductions. | Signatures for cash and 
notations of check 
payments (number Remarks. 
and date). 


All deductions to be 
To be signed by | clearly and fully ex- 


| Name, official desig- | Gross 
No.) nation, and annual amount 
i 


salary. 


Retire-| 
ment. | 


jearnec 


Other. amount 


payees only after the 
roll has otherwise been 
completed, and no al- 
terations or erasures 
are to be made there- 
after. Payments on 
subvouchers to be 
noted by number. 
This roll is NOT to 
be signed in duplicate, 
nor for payments 
made by check. 
Checks drawn on 
Treasurer U. 8., un- 


plained, together with 
such other facts as may 
affect pay status. 

Services of payee 
varying from the full 
period shown in the 
above caption to be 
noted in this column 
opposite his name. 

Signature by mark 
must be attested in 
this column by one dis- 
interested witness with 
address. 


less otherwise stated in 
“ Remarks” column. 











APPENDIX, 1025 


[Reverse of Standard Form 1013.] 





Pay Rouu For PERSONAL SERVICES. 


(Employees on annual salary basis.) 


Department or establishment_.._...........--.-.---- Bud hg 


| 
eee eernen, Wer ee. ee ee ee | 
| 


I Na ce ba ca cicelnnae ta 0: cas cian te A Bate os carey ee on 


(For use of paying office.) 





° ;} Amount. | Notations. 
sllimaieniasniinials 
For services of officers and employees during the period from_......._- , 192 
ee , 192 , as stated within (net amount paid) ......._- s 
3 | 
Differences . . .....---222------ 22-22 -ce en nere ne ww enn en ene en enew ee scoccece | 
Omeececscccccccessee sess neccecsesccteswecewcesosesecccccwcccccccccccscccce | 
| | 
SESSSSS6S665 5b SSSSSSSe Se cSd ecb ces ccedececeseoecessocceceesoescessceneceesce | 
ES WE, SUNNE EON xn cevksiuwncenticdcnmanedsuctubassdepboneidens $ 


(Signature or initials.) 


*I certify that the within pay roll, in _-..______ sheets, is correct; that it 
appears from the records of my pt ‘an the persons named thereon were 
legally appointed, and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of ‘ Remarks,’’ have been performed under my super- 
vision, and that no person whose name appears on the within pay roll is paid 
for any period of absence in excess of that allowed by law. 


(Sign original only.) 
*Approved for $_.....---- 


(Signature.) 


(Offic ial title.) 





* This certificate must be made by the officer in charge of the bureau, division, or office. If the ability 
to certify and authority to approve are combined in one person, one signature only is necessary; otherwise, 
the approving officer will sign in the blank space below “Approved for $........-. ” and over his official 
title. 
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STANDARD Form 1013 a 
Form approved by Comptroller General U. 8. 
May 18, 1924. 


Pay Roii ror Persona. Services. 
(Employees on annua! salary basis.) 
“(Department or establishment.) = (Bureau, division, or office.) (Location.) —s r 
Peed Ol 2. .ccn0cs ,192 ,to -, 192 


(Name and designation 
of disbursing officer.) 
We, the subscribers, severally acknowledge to have received of the above- 
named disbursing officer, IN CASH, the sums set opposite our respective names 
in full payment of our services for the period of this pay roll, except as noted 
in the column of ‘*‘ Remarks,”’ and we hereby certify that said sums are correct. 















| 
1 
| Deductions. | Signatures for cash and 
| a notations of check 
| | payments (number Remarks 
| | | and date 
| | | All deductions to be 
| | To be signed by | clearly and fully ex- 
| payees only after the | plained, together with 
| } rol) has otherwise been | such other facts as may 
| completed, and no al- j affect pay status 
- ; . | : terations or erasures Services of payee 
. “ial desig-| € s 
__ | Name, official desig-) Gross |p ating Net are to be made there- | varying from the full 
No. nation, and annual amount ¢ Other. amount —— ; 
Saar earned ment paid. after. Payments on | period shown in the 
Sater) , subvouchers to be | above caption to be 
noted by number noted in this column 
This roll is NOT to | opposite his name 
| besignedin duplicate, | Signature by mark 
| | nor for payments | must be attested in this 
| } made by check column by one disin- 
} Checks drawn on | terested witness with 
| Treasurer U. S., un- | address 
less otherwise stated in 
} “ Remarks” column 
$ $ $ $ 
Bi fas oa ° SOreeres corer eceecces coc cecceerelsceseccecccosesss . 
9 
ibs chdeesns . ° |--neeenennnnene . 
3 “ p-acccslessce-elescoses|soccesse eccosses cecececesccese 
4 ich cndpine cipannpdivdbeeserdbiebaseOaieet® apbcdghesonpheraceneoersiondartsoonspapewidemuda 
i itiatialannarietabaitinntl ss upiiennanahdbininai’ 
© leepecoesrocaconnces shnnenterelewrnsesleocseedetereese scomeeree soos ep scuspernecls ccccecssncossemencosens 
7 RN kisah meg enerensnasEeolebaneae a SOCNe gponess eres ocensercercosscconssconseopsaseras ° 
a a I lt el Nena eh aati armenia 
| 
9 
10 séccsenentes 
13 » 
i4 ° 
15 a 
tt miaiipdaniiie apn denpoclaeentnesarnnperens wamipr op enbebnnns 
a o~ 
18 
iv . 
2 
21 
22 
23 
24 . 
2 ° 
26 
27 » 
2 eo 
| a . ° ° erecccccece 
3u 


(Reverse of this form same as face.) 
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STANDARD Form 1013 B 
Form approved by Comptroller General U. 8. 
May 19, 1924 


Pay Rou ror Persona. SERVICES. 


(Employees on annual salary basis.) 


(Bureau, division, or office.) 
Period from 
(Name and designation of 
disbursing officer.) 


MEMORANDUM. 


Deductions. 


Name, official 
designation, and 
annual salary. 


Gross | Re- Net | 
amount} tire- |Other. amount} 
earned. | ment. paid. | 


Memorandum—do 
not sign. 











1027 


Sheet No. ...--- Betis 


Remarks. 


All deductions to be 
clearly and fully ex- 
plained, together with 
such other facts as may 
affect pay status. 

Services of payee 
varying from the full 
period shown in the 
above caption to be 
noted in this column 
opposite his name. 

Signature by mark 
must be attested in 
this column by one dis- 
interested witness with 
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[Reverse of Standard Form 1013b.} 


Voucher No. _.--....- omy 
D. O. Symbol No....-.. 





Pay Ro.t ror Personat SERvICEs. 


(Employees on annual salary basis.) 





MEMORANDUM. 
Department or establishment__._.__._-.-.-.-.------- Paid by 
Bureau, division, or office__........-....-...---- aol 
Se eae aha adinm Senos 
RINEOURS 5s pee Seman owned eergmenrneeae 
(For use of paying office.) 
a dc rls ds ae rss el ap . se es j 
Mtaritiibiitegiticl einen dont os 
Amount. | Notations. 
For services of officers and employees during the period from__._......, 192 "7 
RR ee ‘ , v2 . ws Stated within (net amount paid) _.. $ 
a cine side atilic cigars diainiicndieleiiaatatiamtimbinaidn Riis 
| 
Account verified; correct for _........... oor neneneee : minsibihlia — 
Signature or initials.) 
*T certify that the within pay roll, in ---.-.---- sheets, is correct; that it 


appears from the records of my office that the persons named thereon were 
legally appointed, and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of “ Remarks,” have been performed under my super- 
vision; and that no person whose name appears on the within pay roll is paid 


for any period of absence in excess of that allowed by law. 
(Memorandum—do not sign.) 
* Approved for $_..--- bowen 


(Official title.) 





* This certificate must be made by the officer in charge of the bureau, division, or office. If the ability 
to certify and authority lo approve are combined in one person, one signature only is necessary; otherwise 
the approving officer will sign in the blank space below “Approved for $.......... ” and over his offic 


title. 











APPENDIX, 


STANDARD Form 1013 c. 
Form approved by Comptroller General U. 8. 
May 19, 1924 


Pay Rouu ror Persona SERVICES. 
(Employees on annual salary basis.) 


(Bureau, division, or office.) c 





sete IE oe vn Period from____..--__, 192 
(Name and designation of 
disbursing officer.) 
MEMORANDUM 
Deductions. 

Name, official Gross | Re- Net 
No,| designation, and |amount} tire- oe amount Meneenintnnt=- i 

annual salary. earned. | ment. paid. gn. 














“(Reverse of this form same as face.) 


Sheet No 


“an 


Remarks 


All deductions to be 
clearly and fully ex- 
plained, together with 
such other facts as may 
affect pay status. 

Services of payee 
varying from the full 
period shown in the 
above caption to be 
noted in this column 
opposite his name. 

Signature by mark 
must be attested in 
this column by one dis- 
interested witness with 
address. 
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STANDARD ANNUAL SALARY PAY ROLL—SHORT FORM. 
{General Regulations No. 34, Supplement No. 1.) 


JUNE 23, 1924. 
1. In addition to the standard forms of pay roll for payments on account of 
personal services of employees on an annual salary basis, prescribed and published 
in General Regulations No. 34, May 19, 1924, the following standard forms of 
annual salary pay roll are hereby prescribed and published for general use through- 
out the Government service: 


1013d. Pay roll (short form) with statement, administrative certificate, 
etc. (original). 

1013e. Pay roll (short form) with statement, administrative certificate, 
etc. (memorandum). 


2. The forms of pay roll herein approved are identical with the principal 
original and memorandum sheets of the pay-roll forms approved in General 
Regulations No. 34 (Forms 1013 and 1013b, respectively), except that they have 
been reduced one-half in size, and the margins, width of most of the columns, and 
space between lines have been reduced. Said forms are intended for use in those 
offices where the employees are few in number, or the typewriting machines 
therein have carriages of ordinary width only, or for other reasons the use of the 
smaller forms is more economical and practicable. 

3. The size of the forms will be 84% by ll inches. The original sheets will be 
printed on white writing or bond paper, 50 per cent rag, substance 20, and the 
memorandum sheets on yellow bond paper, 50 per cent rag, substance 16. 

4. The ordering of the forms from the Public Printer, payment therefor, and 
accounting for and delivery of same will be as provided in paragraph 7 of General 
Regulations No. 34. Said forms will be subject to all the conditions and require- 
ments of General Regulations No. 34, so far as applicable, and except as is herein 
or may hereafter be otherwise specifically provided. 

J. R. McCaru, 


Comptroller General. 





APPENDIX, 


STANDARD Form 1013 
Form approved by Comptroller General U. 8. 
June 23, 1924. 


Sheet No. 


Pay Rowt ror PersonaL Services—Suort Form. 


(Employees on annual salary basis.) 


(Department or establishment.) (Bureau, division, ‘or office. > 
: 7s Period from 
(Name and designation 
of disbursing officer.) 


(Location.) 
RNa claciocht alias in ota 


We, the subscribers, severally acknowledge to have received of the above- 
named disbursing officer, IN CASH, the sums set opposite our respective names 
in full payment for our services for the period of this pay roll, except as noted 
in the column of ‘‘ Remarks,” and we hereby certify that said sums are correct. 


Deductions. 


Remarks. 


and date). 


To be signed by 
payees only after the 
roll has otherwise been 
completed, and no al- 

| Name, official desig- | Gross 
No.) nation, and annual jamount) 
salary. earned.| 


Retire 

=o after. 
subvouchers to be 
noted by number. 

This roll is NOT to 
be signed in duplicate, 
nor for paymentsmade 
by check. 

Checks drawn on 
Treasurer U. S., un- 
less otherwise stated in 
“Remarks” column. 


paid. 


terations or erasures | 


Signatures for cash and a 

en eas notations of check | 
payments (number 

aes are to be made there- | 


Payments on | 


All deductions to be 
clearly and fully ex- 
plained, together with 
such other facts as may 
affect pay status. 

Services of payee 
varying from the full 
period shown in the 


| above caption to be 
| noted in this column 
| opposite his name. 


Signature by mark 


| must be attested in this 


column by one disin- 


| terested witness with 


address. 











APPENDIX. 


{Reverse of Standard Form 1013d.] 


VOMGRETIEO. ..cecoccce 
D. O. Symbol No 


Pay Rout ror Perxsonat Serviceps—SnHort Form. 


(Employees on annual salary basis.) 


Department or establishment 


Bureau, division, or office 


Appropriation: ........----.-.- 


| 
Location... 


(For use of paying office.) | 


j 


Amount. Notations 


For services of officers and employees during the period from 
to , 192 , as stated within (net amount paid) 


Differences ... 


(bigpature or initiais.) 


*T certify that the within pay roll, in _.._......_ sheets, is correct; that it 
appears from the records of my office that the persons named thereon were 
legally appointed, and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of ‘‘ Remarks,’ have been performed under my super- 
vision, and that no person whose name appears on the within pay roll is paid 
for any period of absence in excess of that allowed by law. 


(Sign original only.) 
*Approved for $_.-- 


) 


(Official tit le.) 


* This certificate must be made by the officer in charge of the bureau, division, or office. Ifthe ability 
to certify and authority to approve are combined ip one person, one signature only is necessary; otherwise, 
the approving officer will sign in the blank space below “Approved for $ ” and over his official 
title 








APPENDIX, 


STANDARD Form 10138. SS | 
Form approved by Comptroller General U. 8. 
June 23, 1924. 


Pay Ro.tu ror Personat Services—SuHort Form. 


(Employees on annual salary basis.) 


(Department or establishment.) (Bureau, division, or office.) 


i dq etek ce oats Period from 
(Name and designation 
of disbursing officer.) 


MEMORANDUM. 


Deductions. Remarks. 


All deductions to be 
clearly and fully ex- 
plained, together with 
such other facts as may 
affect pay status. 


J Services of payee 
Name, official Gross | Re- | Net | nineties cami 
No,| designation, and jamount} tire- |Other.|amount) ° emorand do ying from the f I 


| ; 3 . 
| not sign. period shown in the 
annual salary. | earned. | ment | paid. above caption to be 


noted in this column 
opposite his name. 

Signature by mark 
must be attested in 
this column by one dis- 
interested witness with 
address. 
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(Reverse of Standard Form 1013e.} 


Voucher No. .. 5.2... 
D. O. Symbol No....... 


Pay Rott ror Personat Services—Suort Form. 
(Employees on annual salary basis.) 


MEMORANDUM, 


. Paid by 
Department or establishment_................------- 


Bureau, division, or office...... 26025 2siuceu-..-.... 


a a a ee ela omaneaue 


(For use of paying office.) | 
| 








Amount. Notations. 
For services of officers and employees during the period from.-........ , 192 
aati einai , 192 , as stated within (net amount paid) ......- at 
FE intnnnctinndinitncnbuinniiemntneeseeEeheEbebewnenneD 
I I OES Co cecdincnciadiabiinciidnbnbteeniammidews $ 
(Signature or initials.) 
* I certify that the within pay roll, in -....----- sheets, is correct; that it 


appears from the records of my office that the persons named thereon were 
legally appointed, and each has performed the services required by law and 
regulation during the period mentioned; that such services, except as otherwise 
indicated in the column of “Remarks,” have been performed under my super- 
vision, and that no person whose name appears on the within pay roll is paid 
for any period of absence in excess of that allowed by law. 

(Memorandum—do not sign.) 


PO Bavctncnnancnccennes 


(Official title.) 





* This certificate must be made by the officer in charge of the bureau, division, or office. Ifthe ability 
to certify and authority to approve are combined in one person, one _— only is necessary; otherwise, 
ae eeeorag officer will sign in the blank space below “‘Approved for $ al 
ti 


alana ” and over his offici 
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PROCEDURE FOR CANCELLATION OF WARRANTS AND CHECKS. 


{General Regulations No. 35.] 
JuNE 18, 1924. 


Where the amount of a warrant or check is not due the payee or his estate, or 
such warrant or check has otherwise been erroneously issued and is not properly 
payable, such warrant or check should be marked ‘voided,’ “canceled,” or 
‘‘spoiled,’”’ with the date of such action, as follows: 

1. If the drawer is still disbursing and the check is in his possession, it should 
be marked (1) ‘ Void,” and the voucher canceled if such action can be taken 
during the month in which drawn, no credit to be taken in his account therefor, 
or (2) ‘“Canceled”’ if such action can not be taken during the month in which 
drawn, charging himself with the amount thereof, and describing the check on 
the account current, separate list, or schedule, or (3) ‘‘Spoiled”’ if the check is 
not used; forwarding such checks to the Check Accounting Division, General 
Accounting Office, and giving the reasons why the amounts of the checks voided 
or canceled were not due as drawn. 

2. When such warrants or checks are outstanding and unpaid, any reasons for 
voiding or canceling should be communicated to the Check Accounting Division, 
General Accounting Office, and the Treasurer of the United States notified to 
stop payment thereon. Action will be taken in proper cases by the General 
Accounting Office to adjust the account before the amount of the warrant or 
check is covered into ‘Outstanding Liabilities.” 

3. When the drawer is no longer disbursing, any check that should be voided 
or canceled should be forwarded to the Check Accounting Division, General 
Accounting Office, with the statement of the reasons why the amount is not due. 
If it is determined that the amount of the check is not due the payee or his 
estate, the Secretary of the Treasury will be requested to transfer the amount 
thereof from the depositary account of the drawer to the credit of the proper 
appropriation, without personal credit such check being indorsed ‘Canceled, 
a. RED, RL LE SEL YAS. DPI 2.2 , 192 ,” and filed. 

4. Where warrants and checks in the possession of*the General Accounting 
Office are not payable as drawn, they will be (1) ‘‘Canceled,” if the amount is 
not due the payee or his estate; (2) ‘‘Indorsed,” if the checks should be made 
negotiable on the indorsement of any person other than the payee, or (3) 
* Deposited,” if the payee or his estate is indebted to the United States. 

5. Notice of action taken by the General Accounting Office with reference to 
cancellation of warrants and checks will be sent to the proper administrative 
office and to the drawer, if still disbursing, together with proper notice of any 
adjustment in the accounts necessary to the accomplishment of the action taken. 


J. R. McCart, 
Comptroller General. 


PUBLIC VOUCHER FOR REIMBURSEMENT FOR TRAVEL AND OTHER 
EXPENSES, INCLUDING PER DIEM. 


(General Regulations No. 36.} 
JuNE 26, 1924. 


1. The following standard public voucher forms for reimbursement of travel 
and other expenses, including per diem in lieu of subsistence, are hereby pre- 
scribed and published for general use throughout the Government service in lieu 
of those used for like purposes which have heretofore been approved by the 
Comptroller of the Treasury or the Comptroller General of the United States, 
except as herein or hereafter otherwise specifically authorized: 

1012. Public voucher (original) for reimbursement of travel and other 
expenses, including per diem. 

1012a. Public voucher (memorandum) for reimbursement of travel and 
other expenses, including per diem. 

1012b. Continuation sheet for original voucher. 

1012c. Continuation sheet for memorandum voucher. 

2. The standard form of voucher herein prescribed will be known as ‘‘ Reim- 
bursement voucher.” It will be used for the purpose of vouchering actual 
expenses properly incurred by a Government officer or employee while in travel 


8779°—24—67 
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status on official business away from his official headquarters, which have been 
paid out of his personal funds and for which he seeks reimbursement, and also 
any charges arising on account of or incident to travel performed, such as per 
diem in lieu of subsistence, mileage, etc., when authorized. The payment by a 
traveler of expenses other than his own personal expenses should be limited to 
unforeseen and emergent cases or to those in which payment by a disbursing 
officer of the Government is clearly impracticable. All expenses charged must 
be supported by subvouchers in accordance with approved regulations or as 
may be required. The payment of mileage under authority of the act of June 
10, 1922, 42 Stat., 631, will continue to be made on vouchers now approved for 
this purpose pending the adoption of a standard form. 

3. Description of the authority for travel performed will be made in the space 
provided therefor on the face of the voucher, and the original or a true copy of 
the authority, if a written travel order was issued, must invariably be attached 
to the voucher unless same has been attached to a previous voucher or otherwise 
transmitted by the department, bureau, or establishment concerned to the Gen- 
eral Accounting Office. In the latter event, reference should be made in said 
space on the face of the voucher to the previous voucher or to the number (if 
any) and date of authority where same has already been filed in the General 
Accounting Office: Provided, That when a reimbursement voucher is sent to the 
General Accounting Office for direct settlement, any original travel authority 
issued, or a true copy thereof, should in all cases be attached thereto. Author- 
ized travel on other than written authority must be satisfactorily explained in 
the voucher. 

4. Each account must be sworn to (or affirmed) by the person rendering it 
in the form of oath (or affirmation) prescribed on the face of the approved 
standard reimbursement voucher form. Attention is invited to section 8 of 
the act of August 24, 1912, 37 Stat., 487, and acts amendatory thereof, requiring, 
empowering, and authorizing certain named officers and employees of the Gov- 
ernment, when requested, to administer without charge oaths to accounts for 
travel or other expenses against the United States. also acts of May 28, 
1896, sec. 13, 29 Stat., 183, and February 21, 1911, 36 Stat., 297. Any fees or 
money paid te a notary public or other official for administering oaths to the 
accounts will not be reimbursed. 

5. The size of the original and memorandum vouchers will be uniformly 
8 by 21 inches, to be folded to size 8 by 1044 inches, and the size of the original 
and memorandum continuation sheet will be 8 by 104 inches. The original 
voucher and continuation sheet will be printed on white writing or bond paper, 
50 per cent rag, substance 20, and the memorandum voucher and continuation 
sheet on yellow bond paper, 50 per cent rag, substance 16. As many copies of 
the memorandum voucher may be made as required for administrative purposes. 

6. Upon the receipt of these regulations each department and independent 
establishment is requested to make requisition at once upon the Public Printer 
for a supply of the standard blank reimbursement voucher forms which it is 
estimated will be required for its particular service for the period of 12 months, 
at the same time authorizing him to destroy or otherwise dispose of old plates 
and type matter pertaining to the voucher forms now in use. In so doing it is 
understood and agreed by said departments and establishments that they thereby 
consent to the plan of combining all the requisitions submitted and printing the 
total amount thereof in one edition, to be placed in stock at the Government 
Printing Office, subject to their order, and that they authorize the Public 
Printer to prorate the cost of printing and render bill against each department 
and establishment for its proportionate share on the basis of the number of 
blanks ordered by it. This procedure will be repeated at the beginning of each 
12-month period, or oftener as may be required by the Public Printer. The 
Public Printer will deliver the blanks as needed upon supply requisitions therefor, 
and will keep an accurate account with each department and establishment, 
showing the quantities ordered by and delivered to each and the balance due. 
The certification by the Public Printer, or by his authority, that the blanks cov- 
ered by a bill have been printed and placed in stock subject to the order of the 
department or establishment concerned, or ey. placed in stock and partly de- 
livered to said department or establishment, as the case may be, may be accepted 


as evidence of delivery within the meaning of section 3648 of the Revised Statutes, 
and if otherwise correct, authorize payment of the bill as provided by law. 

7. Authority is granted to consume the printed supply of reimbursement 
voucher blanks on hand before using the new forms herein prescribed. How- 
ever, if at the stated times, supra, or on occasion of special calls by the Public 
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Printer, any department or establishment has sufficient forms on hand to last for 
the stated period, the Public Printer must be so advised. Hereafter requisitions 
for the printing of voucher forms used for the purposes specified in paragraph 2 
of these regulations will not be honored by the Public Printer, except as herein- 
after excepted or as specially authorized by the Comptroller General. 

&. Attention is invited to the directions and instructions printed upon the 
reimbursement voucher forms, which should be strictly followed. 

9. The provisions of these regulations shall not be held to apply to the accounts 
for reimbursement of travel and other expenses of the departments and estab- 
lishments which are required by law to be verified by special forms of affidavit, 
nor to such departments and establishments as may be hereafter specifically 
excepted therefrom by the Comptroller General. 

J. R. McCartu, 


Comptroller General. 


MEMORANDUM OF TRAVEL PERFORMED UPON TRANSPORTATION REQUESTS. 


(To be used at discretion of department, bureau, or establishment.) 


j j 
} | Notations. 
} No. of | | | Se 
Date of |transpor- ™ . 
travel. tation From To— Via R. R. Amount (Payee must 
request. | 


not use this 
column 


| 
| 





GENERAL INSTRUCTIONS. 


This form of voucher will be used in accounting for expenses of travel, in- 
cluding per diem in lieu of subsistence when authorized, and other authorized 
expenses for which reimbursement is claimed. Where an account is too large to 
be stated on this form use continuation sheets, and fasten them together in the 
upper left-hand corner. Fill in the form on this voucher, showing how transpor- 
tation requests were used. Accounts must embrace each and every item of 
expenditure pertaining to the period for which the account is rendered. 

2. Each account must be sworn to (or affirmed) by the person rendering it, in 
the form prescribed on the face of this form. Officers and employees traveling 
upon official business will be allowed their travel expenses, as explained and em- 
braced in the travel regulations. The provisions of these regulations must be 
strictly observed in order to avoid suspensions and disallowances in the settlement 
of accounts. 


3. One or more copies of the approved memorandum voucher may be used as 
required for administrative purposes. 
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STANDARD Form No. 1012. 
Form approved by Comptroller General U. 8. Voucher No, -....-..-. 
June 26, 1924. N 
Oo 


Pusiic VoucHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSEs, 
IncLupING Per Diem. 


(Statement of account must be completely filled in by payee prior to signa- 
ae and there must not be any erasure or alteration unless initialed or signed 
y him.) 














U.S Paid by 
"an Ort oe (Department, bureau, or establishment.) 
NS oie tered aks tad ines pearietee oscimieeane 
: For use of i 4 
The United States, Dr., to........------------------ Soar ye EES CSS: | 
(Payee.) 

Ea Sale shia sn a bine erence eatin halk ae malin geen tnelainare ae 
Official headquarters_-_---__---- a cat Residence_........- 
(For use of the postal service only.) 

For reimbursement of travel and other expenses in- Amamat. | Notations. 





curred in the discharge of official duty from | ponars. csi | em mass not 
'| use this column.) 








(Additional state- | (Accounting classi-| (Payee will not use this 


ments by depart- fication.) space.) 
ment, bureau, or 
establishment, if ae 


deemed necessary.) 


Account verified; cor- | 
SES Wb ccasiscccancet 


(Signature or initials) _- 


I do solemnly swear (or affirm) that the above account and schedule annexed 
are just and true in all respects; that the distances for which charge is made have 
been actually and necessarily traveled on the dates therein specified; that the 
amounts as charged, other than for per diem in lieu of subsistence, have becn 
actually paid by me for travel and other expenses incurred on official business 
only; that no part of the account has been paid by the United States, but the 
full amount is justly due; that all expenditures included in said account other 
than my own personal travel expenses were made under prior authority therefor 
or under urgent or unforeseen public necessity; that it was not, for reasons stated 
herein, feasible to have payment made for such expenditures by a disbursing 
officer of the United States, and that expenses for which no vouchers were ob- 
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tained were made under such circumstances as to render the taking of vouchers 
impracticable. 


PO daria ticonseo tenn areseae TEES. dtctites pha dbs ma dads 
Sign original only. 


(To be used at discretion of department, bureau, or 
establishment.) RE, ee AR OR fa) Pe Ee a ' 


Recommended for approval: etait aia tesa nit BA cae ,» 192 


a or anthaanasanaritaakuonmnwad: ‘ rc ctiaecdnteaiptacainatennatclesisinatiacns 

(Immediate supervising efficial.) 

I certify that the services have been performed and the expenses incurred as 
stated in the above account, except as noted; that they were necessary and 
proper; that the annexed statement has been examined, and that the amounts 
claimed are just and reasonable, except as noted. 

PARISOVOR TOF O. cp cncssesc--5s- 

Sign original only 








sche hinting ter eben eettemntetanesdanes 
= on Treasurer of the United States 
Check No. .....---- » dated........ , 19...., for $....-.-.------ {rn favor of payee named above. 
DTS ee ee 
ST nn iheakhenniely ST ia Ce cael aes SEs cece’ DUI 
Observe instructions on last page of this form. Sign original only. 





*If the ability to certify and authority to approve are combined in one person, one signature only is neces- 
sary; otherwise the approving officer will sign in the blank space below ‘‘Approved for $......-..-. ” and 
over his official title. 
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APPENDIX. 


[Reverse of Form 1012.} 


ITEMIZED SCHEDULE 





OF TRAVEL AND OTHER EXPENSES. 

































Amount. Notations. 
Date. Character of expenditure Sub- | a — 
19 ’ (To be itemized by the day and fully voucher || f (Payee must 
” explained.) number. | Subsist- | Other a this 
| ee: column.) 
eer ie ee a sk ea cai Ak Ea 4 eh aoe oe _ 
i | | i 
| ing | 
er eomnennn|- neces eneneenen nnn an nnenenennnececcewernnnan|nnccescoes Se a eee 
| | eat hates 
meewwewena| «nw eee nn nnn n ence en nnn nn nee ee wenennenesecenn- Pores ice Bis sabe (9 w]e nnn] -- nee owen wenn ne 
unnoenee pubieieesathencsheasesessmen lb biattncl abba sisdlaidaddl stile iL tie dss. 
| Ras 
eee TT TT a ——* 7 paso ion RP seep Onetee 
Totals (to be carried forward to continuation | I. | | 
sheet, if necessary) ...........-.--.----- oa alin ees 
Total amount of voucher (not to be used when totals are car- | 
ns EE Oe cccnnccnnantmnnencalllonccndicnsdlinmmensecnouneane 
| 
MEMORANDUM OF TRAVEL PERFORMED UPON TRANSPORTATION REQUESTS. 
(To be used at discretion of department, bureau, or establishment.) 
| | 
Notations. 
No. of | 
Date of | transpor- ‘ee 
travel. tation From —_— Via R. R. | Amount. (Payee must 
request. not use this 






column.) 
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STANDARD Form No. 10124. 
Form approved by Comptroller General U. 8. 
June 26, 1924. 


PusBLic VoucHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES, 
INcLuDING Per Diem. 


Voucher No, __....--_- 


poeta soy, Sn ge 
re ene 
MEMORANDUM. Paid by 
at el 
(Department, bureau, or establishment.) 
BE? © peak acubsdcne ses ese bece te eek eee 
(For use of paying office.) 
Tee United Bates, DE. 00s ooo eo once ee ccecenes 
(Payee.) 
rahe cinch caaniaras tales cei eiiesbinich eeu ei iredeph nia wa me ckinn Sarwiemiiamee 
Official headquarters_-_....---- TIONG. i cdencncan Residence. ........- 


(For use of the Postal Service only.) 
| 


| 


For reimbursement of travel and other expenses in- 





Notations. 


Amount. 





curred in the discharge of official duty from || Dollars.| Cente. 


| 

|—-_———ucwcr 

} 

| 

panes Se . a ns en | 
=| 


(Payee must not 
use this column.) 


as per itemized statement within, under authority | 











establishment if SIN ccccatinitcieediimmestipetacauind 
deemed necessary.) | | 


a ah a ae as ea $ | 
— - == | - i = 
(Additional state- | (Accounting clas- | (Payee will not use this | I 
ments by depart- sification.) space.) | | 
ment, bureau, or 
isles isis tescaiacncaianalcaiale 
| 


Account verifled; cur- | 
SNE Dl ceccieiecnties Bietaus aks 


I 


I do solemnly swear (or affirm) that the above account and schedule annexed 
are just and true in all respects; that the distances for which charge is made have 
been actually and necessarily traveled on the dates therein specified; that the 
amounts as charged, other than for per diem in lieu of subsistence, have been 
actually paid by me for travel and other expenses incurred on official business 
only; that no part of the account has been paid by the United States, but the 
full amount is justly due; that all expenditures included in said account other 
than my own personal travel expenses were made under prior authority therefor 
or under urgent or unforeseen public necessity; that it was not, for reasons stated 
herein, feasible to have payment made for such expenditures by a disbursing 
officer of the United States, and that expenses for which no vouchers were ob- 
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tained were made under such circumstances as to render the taking of vouchers 
impracticable. 


Memorandum—Do not sign. 


(To be used at discretion of department, bureau, or 
establishment.) at 


Recommended for approval: Eee day of 


ee ee Title 
(Immediate supervising official.) _ 


I certify that the services have been performed and the expenses incurred as 
stated in the above account, except as noted; that they were necessary and 
proper; that the annexed statement has been examined, and that the amounts 
claimed are just and reasonable, except as noted. 








a 
Memorandum— Do not sign. 
eine hearse oie ark aenene 
: on Treasurer of the United States 
Check No. .....---- , dated..-...-. » 19..-., for $_.-....-..-- 4m favor of payee named above. 
Paid by = ee ee 
j WUE... nccocestaies F..<inatbbunanud 9 BB op. SRAEE BE PENG: .ccccdetacepecduesbadeems on 


| Memorandum—Do not sign. 
(Reverse of this form same as reverse of Form 1012.) 
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STANDARD Form No. 10128 
Form approved by Comptroller General U. 8. 
June 26, 1924. 


Pusiic VoucHER FOR REIMBURSEMENT OF TRAVEL AND OTHER EXPENSES 
IncLupDING Per Diem—ConrTINUATION SHEET. 


ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES. 





i | 
| | Amount. Notations. 
Character of expenditure. Sub- || = _ 
Date, 19—. (To be itemized by the day and voucher || 5 
fully explained.) number. i Subsist- Other. (Payee must not 
' 


| ence. 


use this column.) 











(Reverse of Form 1012b.] 














| Amount. Notations. 
Character of expenditure. Sub- — — 
Date, 19—. (To be itemized by the day and voucher 2 | 
fully explained.) number. Subsist- Other (Payee must not 
ence. * || use this column.) 
seal on 
| | j 
| | 
eneceuesecuns|asetnine Sc ecndccsccccesccccecccscec|eccccececees| orn ---++-|----||-------------------- 
eccncccsecnce|pecccensnsecccenosccccncnsecencsceceieccosncesess eee “y o---|- nesebensnadacceuce 
sneseeneeellitel RD tt sellers acts hicks diiaiceactlnitinipainn ne ocartiest Diuskiet cecum rsonsenessiitkin 
cared eeaaaaeameamaacr tate ceteeennan i tsMedida i Re 
£5553. 3. 
wie | 
Totals (to be carried forward to continuation sheet, if | | I 
BONED 6 kc ntittaiwtectewdnecinecencese ee eS Dincdblbiniaibeiecdnndiaticeenninns 





Total amount of voucher (not to be used when totals are carried 
forward to continuation sheet). ...............-.-.-.-.---------- 











ee ee 


ov: tae ren me aoe AG A 


nae i REE © SEO Apia tere Ho mean sm tl ee ee er ee 


# 


oA AED 5 Sahn ia AD AE ENT AG 
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APPENDIX, 


STANDARD Form No. 1012c. 
Form approved by Comptroller General U_ 8. 
June 26, 1924 


Pusitic VoucHEerR FoR REIMBURSEMENT OF TRAVEL AND OTHER 
IncLupDING Per Diem—ConTINvATION SHEET. 








EXPENSES 











MEMORANDUM. 
Payee_..... stiida cihigihRectdWdkawb in cabbie ‘ 
ITEMIZED SCHEDULE OF TRAVEL AND OTHER EXPENSES, 
| Amount. Notations. 
Character of expenditure. Sub- | ‘ as 
Date, 19—. | (To be itemized by the day and voucher 
| fully explained.) number. Subsist- Other (Payee must not 
| ence. | . use this column.) 
' } 
Sanntnitiniimnal - cee 7 SD 
Brought forward... .|..........-- ose sedi cine Etat eal eerie eaciaieaitias 
| 
rl 
| 
adi metinnutguiraninbccbpbshicmbineipacicelnineepetibins ~aeee|----| ditienigaeedees 
j | 
piianeidaninetntinilinbeiaidalaipinbcgianiitiihl 1 oils shgneteompanbnace 
[Reverse of Form 1012c.] 
- — — _ i = | ” 
Amount. Notations. 
| Character of expenditure Sub- —_ — — 
Date, 19 (To be itemized by the day and voucher 
fully explained.) number. | Subsist- Other | (Payee must not 
ence. |} use this column.) 
Totals (to be carried forward to continuation sheet, if 
necessary ° eee cerijerecsclocecileeceee|--00)|---cccccesccece ° 
Total amount of voucher (not to be used when totals are carried 
ase iis kad plead éidline eahebienaddeusiin 
i 








SUBJECT INDEX, 





A. 


Abstract of title (See Real estate.) 
Aecounting: 

Administrative approval of claims only 
necessary when required by statute____- 

Administrative examination—Reclama- 
tion Service is field service and accounts 
required to be examined administra- 
tively at seat of government _.__._..._.- 

Clerks of district courts—may deposit fees 
when account rendered................- 

Federal Farm Loan Bureau—collections 
from banks to be deposited in special 
fund and used for expenses... .......... 

Miscellaneous receipts. (See Miscella- 
neous receipts.) 

Pension checks cashed by postmaster and 
Ne in rin nkins <tivnnccsee:- 

Reclamation fund— reimbursement for 
use of equipment on other projects... -..- 

Bet-off— 

Adjusted Compensation, World War, 
subject to, for any indebtedness 
owing Government..............-.. 

Claims, certified to Congress— 
amount of certified claim may be 
set-off against amounts due United 
iach asa titania Bernintaishees 

Compensation due postal employee 
may not be checked for thefts from 
mail if not such as Government 
| 

Estates of decedents—amount due as 
premiums on insurance deducted 
from, arrears of pay due deceased 


Navy pay—an illegal payment or 
overpayment may be set-off against 
current pay due a retired enlisted 


Receivership—does not bar right of 
United States to set-off any 
indebtedness due the Gover- 


Retirement deduction refunds— 
Damages to mail truck after em- 
ployee has been notified—may 

be held in fund pending claim... 
Postal employees not subject to, 

for mail thefts unless the Gov- 
ernment is required to make 


Spoilage charged against dis- 
charged plate printer.......... 
Bubject to set-off for any indebt- 
edness due Government....... 


Page. 


931 


104 


1006 


528 


409 


697 


826 


Accounting—Continued. 


Special fund account— Page. 
Fines of inadmissible alien immi- 
grants—not authorized... ________. 612 
Return passage money of inadmis- 
sible alien immigrants—authorized 612 


Surplus fund— 
Consular drafts—amount of, may be 
restored from surplus to make pay- 
EG cpodicah ictang blade trtttaceipaiihicina: 
Consular Service requisitions to meet 
drafts—must be by direct settle- 


Treasury Department— special fund 
account—return passage money 
and fines of inadmissible alien 


Veterans’ Bureau—proceeds of prop- 
erty lost in transit to be credited to 
appropriations—procedure..__....- 

Advance of funds: 

Disbursing officer—Employees’ Com- 
pensation Commission denied funds 
when refusing to furnish evidence in 
a tidcines aahenanvetmess 

Advertising: 

Alaskan Engineering Commission—plac- 
ing under Interior Department makes 
it subject to the same requirements___.. 

Authority for, must have been given 
Ser A WET < oo ocn pn anceseces 

Automobiles—proposals for Ford in- 
cluding one for Star car satisfy require- 
ment for competition................... 

Automobiles, seized, sale of—cost of 
advertising, where proceeds already 
covered into miscellaneous receipts 
chargeable to “Refunding moneys 
erroneously received and covered, 
1924”—otherwise from proceeds of sale . . 

Bidders, lowest—evidence to be furnished 

Bids solicited orally sufficient when other 
means not practicable.................. 

Exigency excusing—necessary to ship 
immediately on boat..........-..--.--- 

Newspaper—delegation of authority— 
Secretary of Interior may delegate tc 
subordinate official but prior authority 
BOR ncccanenencennse<s iaieie 

Standardizing equipment — desire to 
match equipment on hand does not 
warrant purchase without competition. 


984 | Agriculture, Department of: 


878 


Appropriations—interchange for fiscal 
year 1924 limited to items under same 
general heads—not authorized between 


1045 


372 


612 


497 


e 8 


862 


737 


502 


; 
5 
i 
i 
} 
: 
: 





1046 SUBJECT INDEX. 


Agriculture, Department of—Continued. Page. 


Contracts. (See Contracts.) 
Employees— 

Cooperative—retirement deductions 
on portion paid by State to be de 
ducted by State and forwarded to 
department 

Cooperative work prohibits bonus 
only when entire time spent on it_- 

Retirement refund subject to set-off 
for travel money advanced and not 


Transportation of household effects— 
reshipment from anticipated sta- 
tion to corrected destination auth- 
orized at not exceeding cost from 
old to new station 

Traveling expenses— 

Drinking water not allowed when 
municipal supply not con- 


Membership fees paid to secure 
reduced rates—not authorized. 
Taxi cab—three-fourths mile from 
end of car line allowed on out 
trip—walked to car on return-. 
Experiment stations—certificate for Fed- 
eral aid must be made on or before 
ae 
Game wardens—authority to employ at 
nominal salary plus per diem rate when 
RR SS ncnatanwnirreninionne 
Pink bollworm, eradication of—appro- 
priations for not available for damages 
sustained by planters prior to begin- 
ning of fiscal year for which made 
Purchases— 

Ammunition—may purchase when 
used for destruction of predatory 
Ee eer 

Periodicals—payments may be made 


Weather Bureau—street improvement 
assessments—curbing not payable from 
appropriation for sidewalks...........- 

Airplane, damages by, (See Damages.) 
Alaska: 

Governor—traveling expense—Canadian 
tax on, proper for reimbursement. __... 

Schedule ‘“‘C”’ fund—available for pay- 
ment of compensation and traveling ex- 
penses of an interpreter employed by 


Alaskan Engineering Commission (or rail- 
road): . 
Damages—not answerable for, due to 
operation of railroad, in absence of 
negligence, etc 

Purchases— 

Advertising and formal contracting 
required—advertising excused in 
SE i-nctindncmconatennetiomonede 

Hat—to replace article lost by em- 
ployee on work, disallowed........ 


American and British Claims Arbitration: Page. 


Printing—all printing done in this coun- 
try must be done at Government Print- 
ing Office if entire cost is to be borne 
by the United States. 

American Battle Monuments Commission: 

Members— 

Rental allowance—rights not affected 
by appointment except as secre- 


Subsistence allowance—right of Army 
officers not affected by appoint- 
ment to commission ............... 

Subsistence expenses—maximum $5 
per diem except during fiscal year 
1925 when depends on regulations of 
commission 

Secretary—Army officer appointed as, not 
entitled to rental allowance 

Ancient Corps of Artillery. (See National 

Guard pay.) 

Appointments. (See Officers and employees.) 
Appropriations: 

Agriculture, Department of— 

Fiscal year—pink bollworm, eradi- 
cation of—not available for pay- 
ment of damages sustained by 
planters prior to beginning of fiscal 
year for which made 

Interchange—limitations on fer fiscal 
year 1924 jmunadiirek 

“Sidewalks on public streets” does 
not include curbing 

Availability before fiscal year—Agricul- 
ture, Department of—pink bollworm, 
eradication of—not available for pay- 
ment of damages sustained by planters 
prior to beginning of fiscal year for 
which made 

Commerce Department—commercial at- 
tachés—promoting cemmerce in Far 
East—availability for joint office ex- 
penses and janitor service 

Contingent—Interieor Department—Sec- 
retary may not delegate signing of or- 
ders—appreval af schedule net suffi- 
cient. 

Deficiency—available for two years frem 
end of fiscal year in which deficiency 
appropriation is passed ................ 

Federal Reserve Beard—assessments 
upon reserve banks are appropriate 
funds 

Interchange of—Agricultural Depart- 
ment—limits for 1924 appropriations... 

Interior Department—Indian school and 
agency buildings, 1924 and 1925—con- 
tract may not obligate both for one 
building 

Justice Department—support of prison- 
ers—available for tobacco, etc., for 
destitute prisoners..................... 

Lapsed. (See Accounting—surplus fund.) 
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Appropriations—Continued. 

Marine Corps—general expenses, Marine 
Corps, 1925—not available for school- 
teachers in Haiti 

Navy—pay, miscellaneous—available for 
insurance on mail shipments of cur- 


Obligation of—consular drafts obligate 
and amount may be restored from sur- 


Post Office Department—air-mail serv- 
ice—operation and maintenance—avail- 
able for physical examination of pilots. 

Public Health Service—installation of 
special X-ray equipment in hospitals— 
availability of 

Reimbursement— 

Reclamation fund to be reimbursed 
estimated depreciation of equip- 
ment when used on other project: 

Veterans’ Bureau—all moneys re 
ceived or refunded including pro- 
ceeds from property lost in transit... 

Specific— 

Commerce Department—for persons 
and supplies for designated projects 
not available for expenses of general 
administrative officer to inspect 
RR cconnnnnens 

“Commercial attachés * * * Jjan- 
itor and messenger service” is exclu- 
sive and bars payment for janitor 
service from appropriation for pro- 
moting commerce in Far Fast... _. 

Item of ‘$19,000 for freight” in an 
otherwise lump-sum appropriation 
for education in Alaska, bars any 
excess expenditure 

Transfer— 

Navy to be reimbursed for whole 
additional cost of performing work 
for Shipping Board_-__-. ceanaeieate 

Post Office Department to Treasury 
Department—precedure 

Treasury Department— 

Federal Farm Loan Bureau, 1924, to 
remain on books unexpended 

Public Health Service—“ pay of per- 
sonnel,” etc., available for minor 
repairs to hospitals and relief sta- 
tions, but not for Ellis Island hos- 


Repairs and preservation of public 
buildings—available for general 
repairs to Public Health Service 
hospitals and relief stations—minor 
repairs payable from “ Pay of Per- 
sonnel,” etc., Public Health Service 

Veterans’ Bureau— 

“Salaries and expenses’’—‘‘ Medical 
and hospital services’—* Voca- 
tional rehabilitation’’—which avail- 
able for repairs and alterations to 
TT nd onmnciommmetees aaeiaaadie 

Army: 
Civilian employee— 

Baggage and auto may be transported 
on change of station 


Page. 


983 


880 


Army—Continued. 


Civilian employee—Continued. 
Private property destroyed in air- 
plane accident—not reimbursable-- 
Contract surgeons— 
Are civilian employees and not en- 
titled to war risk insurance 
Officers’ Reserve Corps on active 
duty may not be paid as surgeon 


Enlisted men— 

Burial expenses—limited to reason- 
able and necessary 

Deserter barred from any war-risk 
benefits. 

Duration of war enlistments termi- 
nate on July 2, 1921, in case of in- 
sanity 

Employment and payment in other 
capacities during leave not author- 


Liability for taking private property 
—refund of checkage for, not au- 
thorized by finding not guilty of 
larceny by court-martial 

Medical treatment—not entitled to 
reimbursement for cost of surgical 
operation where precured on own 
initiative 

Rations, commutation of—not en- 
titled while under civil arrest. 

Retired—Panama Canal salary sub- 
ject to deduction of retired pay - ... 

Retirement—fraudulent enlistment 
service may be counted 

Travel allowance. (See Travel allow- 
ance.) 

Uniforms, repair of by commercial 
establishments at request of enlisted 
men—payment not autherized.___. 

Nurses—traveling expenses—after dis- 
charge—not autherized 
Officers— 

Detailed to educational institutions 
for instruction—may pay labora- 
tory but not infirmary fees_-_.____. 

Dependents—transportation of infant 
not using ticket not reimbursable— 
mether of officer accompanying in- 
fant must be dependent and mein- 
ber of household................- . 

Private mounts—where required for 
official use are entitled to land- 
grant deductions 

Private property lost or damaged— 
relief under various acts considered. 

Private property lost in military ser- 
vice—held temporarily in ware- 
house under shipping instructions 
and lost by fire—reimbursement 
authorized 

Rank—commandant of cadets not 
entitled to advanced rank, pay or 


Traveling expenses—air journey 
broken by 72-hour delay........... 
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Page. 
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Army—Continued. 
Officers—Continued. 
Tuition in educational institutions 
may include laboratory fees but not 
ET UE « nn condiauseeeneess 
Officers’ Reserve Corps— 
Active service only counts for long- 
DEE PED nna cunecsnanceneeces 
Members holding civil positions lim- 
ited to 15 days’ mititary leave per 
year if combined pay exceeds $2,000. 
Rental allowance—not entitled to for 
dependents where quarters avail- 
Ee ctetatenicncash nating wires 
Organized Reserves—autos assigned to, 
may be stored by informal agreement.. 
Philippine Scouts are enlisted men of 
TTT aaeSe 
Post laundries—loss of private property— 
no appropriation for reimbursement - - 
Signal Corps not a combatant branch 
IE NEE Wy Sie cennadencscenesrssce 
Army pay: 
After termination of enlistment—insane 
soldier a.w.o.1. not entitled after July 2, 
1921, if under duration-of-war enlist- 
Allotment—class B—check collected by 
wrong party by forged indorsement— 
payment to soldier dependent on recla- 
mation as he gave incomplete address_. 
Allotment—class E—loco parentis desig- 
nated between November 1, 1917, and 
December 23, 1919, may be basis for war 
risk allowance ._.-. Sarcliinetien = 
Applicant for enlistment — ac cents ance 
does not entitle to pay until oath.._... 
Arrears—exceeding $500 must be paid to 
estate—not to widow or heirs_......... 
Aviation duty— 
Calendar month is basis (Navy case) - 
Leave of absence—officer not entitled 
to increased pay for, while on leave 
EY 00 GEE cn ocenccsnecounes 
Rating as junior military aviator and 
detail to aviation section, or attend- 
ing aviation conference does not en- 
Reserve officer ordered to active duty 
and regularly detailed to flight 
duty entitled te 


Voluntary flights do not entitle... 220, 


Checkage by  court-martial—insanity 
does not affect pay already forfeited __. 
Checkage for absence without leave— 
insane soldier not subject to.__.._. ? 
Checkage for damage to private prop- 
erty—segregates amount and subse- 
quent court-martial sentence does not 
Checkage for post exchange debts—prior 
to forfeiture as deserter. ............... 
Checkage for stolen property—enlisted 
men—refund not authorized by verdict 
of not guilty of larceny by court-martial 
Extra duty—guards at United States 
Disciplinary Barracks—not under sav- 
ST iinisnentuseneninntic enatietn 
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324 


404 
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850 


253 


167 


409 


671 


59 
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SUBJECT INDEX, 


Army pay—Continued, 


Higher rank—commandant of cadets, 
Military Academy, not entitled to 
advanced pay 

Longevity— 

Officer—effect of saving clause of act 
of September 14, 1922, on officer dis- 
charged and recommissioned in 
next lower grade. ones 

Retired officers may count all active 
service after retirement but not for 
ee ie 

Medals, pins and bars—enlisted men— 
entitled only for medals awarded since 
July 9, 1918_. 

National guard members who reported 
to rendezvous but refused to take oath 
SN aia bunk wnieieomieen 

Officers’ Reserve Corps— 

Active duty and regular detail to 
flying duty entitle to aviation-duty 
aR ; 

Encampments do. not entitl 
of Public Health Service 
under both commissions 

Member on active duty may not ‘be 
paid also as contract surgeon......- 

Thirty-first of month—authorized 

Training duty entitles to, in addition 
to active training pay as National 
Guard Reserve officer, if for dilfer- 
ent period ._. piteieinaiene actin 

Officers’ training camps— 

Civilians enlisting for purpose of at- 
tending limited to pay fixed by 
regulation—not entitled to $100 per 
month as enlisted men...........- 

Enlisted men—entitled to $100 per 
month from June 15, 1917, to June 
30, 1918, only—at other times to pay 
in tener cata ei iamienenes 

National Guard enlisted men ‘attend. 
ing from January 5 to April 19, 1918, 
only entitled to pay of grade..._._-. 

Quartermaster or staff corps training 
does not entitle to $100 per month_- 

Signal Corps camps do not entitle en- 
listed men to $100 per month rate— 
limited to training for combatant 
LS LTE 

Periods—officers—retired, may not count 
active service for advancement in 
I iiatehabititiees on coh patie teenie 

Post exchange debts—payable from pay 
forfeited as deserter......... ; 

Promotion, retroactive — noncommis- 
sioned officer may not, after discharge 
and reenlistment, be retroactively pro- 
moted to cover period in expired en- 
ER 

Reduction—noncommissioned officer re- 
duced by officer having authority to ap- 
point may not be retroactively ad- 
vanced after discharge and reenlistment 

Retired — 

Enlisted men—fraudulent enlistment 
service from which honorably dis- 
charged counted... ... 


officers 
to pay 
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SUBJECT INDEX. 


Army pay—Continued. 
Retired—Continued. 

Longevity—active service may be 
counted for, but not for advance- 
ment in pay periods..............- 

Road work—enlisted man not entitled 
when road not Federal aided... ...... 
Saving clause—act of September 14, 1922 
officer—discharged and recommissioned 
in next lower grade. ..................- 
Six months on death in service. (See 


Gratuities.) 
Thirty-first day of month—Officers’ Re- 
serve Corps entitled .__................ 


Attorneys, United States: 
Salaries to be fixed and adjusted by At- 
torney General, limitations 


B. 


Bailments: 

For hire—horse—lack of ordinary care 
resulting in injury—veterinarian fee 

Public property stored after overhauling 
for sole benefit of Government—con- 
tractor not liable for loss by fire..... gon 

Bankruptcy: 

Set-off after receivership—United States 
has right to set-off its indebtedness 
against any amount due it, regardless 
of receivership. 

Banks: 

Federal and joint-stock land banks—as- 
sessments for expenses of Federal Farm 
Loan Bureau for 1924 

Boards and commissions: 

American Battle Monuments Commis- 

sion— 
Rental and subsistence allowances of 
members and secretary ............ 
Subsistence of members—maximum 
$5 per diem except during fiscal 


Coal Commission—termination of, at mid- 
night September 22, 1923—direct settle- 
Cio tc ctetcctnccevecontant 

Discipline and morale, Veterans’ Bu- 
reau—entitled to actual traveling ex- 
penses not exceding $5 per day......... 

Bonds: 

Government—acceptance of same by 
Government to secure deposit—only 
accepted at market value. --............ 

Tax—refunds on bonds containing a tax- 
RD Se cocpeccenannsmncesecce 

Bonds (surety or indemnity): 

Drafts, duplicate—when bond necessary 

to secure payment under a duplicate 


Premiums—Federal Reserve Board may 
not pay, from funds collected by assess- 
ment upon reserve banks.............-. 

Subrogation of sureties— 

Contract completion by surety sub- 
rogates to rights of contractor... __- 
Credit to disbursing officer under relief 
act does not warrant refund to surety 


212 


962 


675 


76 


312 


505 


789 


799 


Page. [ Books, periodicals, and magazines: 


Commerce Department may purchase 
during 1924 within statutory limits... 
Directory, city—purchase of, authorized 
as considered a book of reference-_-.-... 
Field service not subject to statutory re 
striction on purchase; Commerce De- 


Newspapers are not, and may not be paid 
for in advance ____. 
Payments, advance— 

Agriculture Department may pay in 


Approval of requisition by head of 
department does not constitute a 
certification in writing............. 

Interior, Assistant Secretary of, may 
be delegated to certify............. 

Labor, Second Assistant Secretary, 
may be delegated to certify........ 

Purchases—Library of Congress—reason- 
able expenses for transportation 
and insurance in transit may be 
made on rejected as well as accepted 
material... skvetectisocesctiicbevesuce een 

Brokerage: 
Real estate—no authority for payment of 
fee to real-estate broker................ 
Bureau of Standards. (See Standards, Bu- 
reau of.) 
Bribes: . 
Moneys received as, to be covered into 
miscellaneous receipts. ................ 
Bridge tolls. (See Transportation—bridge 
tolls.) 
Burial expenses: 

Army or Navy enlisted men and officers— 
payable under act of March 4, 1923, 
irrespective of assets. .................- 

Army, enlisted men—limited to reason- 
able expenses exclusive of funeral or 

i eecnncanensncchttnate 

Clergymen’s fees—may be allowed under 
Navy Department regulations_.-_..... 

Coast Guard—enlisted men—dying in 
Public Health hospitals, although rel- 
Cth wen CRE WEI cn. cbepcvsbecsccescdc 

National Guard—member dying after 
encampment, of disease contracted or 
injury in training—not payable from 
Potenel OaNOGs 6 Ki Aidsusisiorcsvecivi 
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Page. 


92 


665 


977 


92 


562 


797 


777 


786 


720 


461 


592 


351 


Religious services—when authorized... 377, 723 


Transportation of remains—Veterans’ 
Bureau beneficiaries—when and who 
entitled Bie vend cceccse sec clse tae 

Veterans’ Bureau beneficiaries—- 

Dying away from home—payable 
without regard to assets—dying at 
home only when no assets and no 
other provisieds..ssbiiss cstses.... 

Limited to such expenses as are neces- 
sarily incident to the preparation of 
the body and burial. .............. 

When and who entitled to, including 
transportation...........-......-. - 


763 


74 
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Burial expenses—Continued. 
Veterans of any wars—after discharge and 
not beneficiaries of Veterans’ Bureau— 

only where no assets and no other pro- 


Page. 


Checks: 
Disbursing officer—signature under 
power of attorney not authorized___... 67 
Duplicate— 

Drafts—Consular Service—when set- 
tlement in favor of payee may be 
made on a duplicate draft_........ 

Special deposit account—procedure 
for effecting payment of a lost check 
drawn on a special deposit account - 

Forged indorsement— 

Payment to right party dependent on 
reclamation when wrong address of 
payee given—class B allotment 


817 


Rightful payee entitled to reissue 
without awaiting reclamation of 
453 
626 


Fraudulently raised by payee-.........- 
Lost— 

Carrier making good amount of Gov- 
ernment checks lost in its custody 
is voluntary creditor—no reim- 
bursement 

Special deposit account—procedure 
for effecting payment of a lost check 
drawn on a special deposit account - 

Pension—cashed by postmaster and 
lost—procedure..................-.-.-- 90 
Postmasters cashing Government checks 
do so at own risk when erroneously 


817 


ign kc tnmemnagdeednn ites ccilen tireae 473 
Private—acceptance of, by receiver of 
public money, at own risk._........... 403 


Signature by attorney—disbursing officer 

may not delegate authority............ 67 
Civil service: - 

Preference to ex-soldiers—discharge in 
violation of, does not entitle to per diem 
pay when no services rendered......... 

Civil Service Commission: 

Examiners—expert, employment of 

school-teachers of District of Columbia. 24 
Claims: 

Administrative approval—certification of 
administrative approval of claims trans- 
mitted to General Accounting Office 
only necessary where required by 
RRND so. occescrustdectctsncmocsoceses 801 

Assignment— 

Court order—not inconsistent with 
sections 3477 and 3737, Revised 
623 

Insurance, war risk, converted—by 
administrator to permitted bene- 
ficiary by order of eourt............ 

Certification to Congress— 

Gratuity, six months’ death not pay- 

able after death of beneficiary... .- 


515 
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Claims—Continued. 
Certification to Congress—Continued. 
Set-off—amount of certified claim 
may be set off against amounts due 
ee, 
Voluntary services—are for submis- 
CRT 00 CII i ce ctecnecncces 
When General Accounting Office 
I innustmanedkabinananiiie 
Compromise—contractor selling as junk 
materials retained by United States 
under settlement agreement—settle- 
ment on basis of replacement cost-plus 
price for which sold 
Limitation on filing— 
Private property lost in military serv- 
ice—application for return of, suffi- 
cient if filed in two-year limit_..... 
Public land fees and commissions— 
no time limit when entry errone- 
SRE a ee OR eR 
Seamen, deceased American—claims 
for wages due must be filed in six 
years, notwithstanding war_.....--. 
Statutory limit on filing protests 
against customs duties does not run 
against the Government-....... sie 
Receivership—set-off— United States has 
right to set off its indebtedness against 
any amount due it, regardless of re- 
PERIL, ccccticusesetnneniiebessunken 

Clerks of district courts: 

Accounting for fees—deposit may be made 
at date quarterly account rendered... 

Coal Commission, U nited States: 

Termination of, at midnight September 
22, 1923—direct settlement of claims_.__ 

Coast and Geodetic Survey: 

Emergency services—wrecking pump 
loaned to and lost with vessel—no re- 
imbursement required to Emergency 
Fleet Corporation ..................... 

Officers—mileage—unrepeated travel lim- 
its to mileage with no subsistence per 


Coast Guard: 
Disbursing officer—colleetor of customs 
as, responsible for unlawful payments 


although on voucher certified by 

GEE. nonennndcenenntocerngeraniionces 
Enlisted men— 

Burial expenses—dying in Public 


Health hospital payable, although 
relatives claim body............... 
Gratuities. (See Gratuities.) 
Reenlistment allowance. (See Grat- 
uities.) 
Vaccination—refusal to 
breaches enlistment 
travel allowance denied 


permit, 
contract— 


Property, public—damages—money re- 
ceived in compromise for loss of Coast 
Guard vessel to be covefed into mis- 
cellaneous receipts..........-.-.. oe 


Page. 








528 


681 


412 


424 


896 


414 


137 


104 


123 


441 


808 
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Coast Guard pay: 

Assimilation with Navy—acting yeoman 
with less than three years’ service only 
entitled to yeoman, first class 

Commerce Department: 

Appropriations—“‘commercial attachés” 
and “promoting commerce in Far 
East,” availability for office and janitor 


Traveling expenses of— 
Administrative officer inspecting 
supplies for various projects— 
chargeable to contingent rather 
than specific appropriations - - - 
Porterage for bedding in China— 

allowable 
Leases—repairs to building in foreign 
jurisdiction depends on law of place --- 
Purchases— 

Advertising excused by exigency— 
oral solicitation of bids accepted _--. 
Boots, rubber—denied as personal 
furnishings regularly required by 
employees of fish culture stations - . 
Contingent funds—on orders signed 
by other than Secretary, Assistant 
Secretary, or Acting Secretary may 
ROMS | iccittcincbisedhcscdsuscce 
Gloves, metal reinforced—for labora- 
tory of Bureau of Standards au- 


Inspection of supplies for various— 
expense chargeable to contingent 
appropriation...........-.- SURE cnt 

Newspapers may not be paid in 
advance, but may exceed $100 for 


Periodicals—no restriction on when 
for field service—distinguished from 
newspapers 

Periodicals authorized within statu- 
tory limit, also advance payment. 

Tonnage tax. (See Tax.) 
Commissions: (See Boards and Commissions.) 
Commissioners, United States: 
Appointment—Civil or military em- 
ployee prohibited from receiving 
Compensation — bonus — cemmissioners 
on salary and fee basis may receive 
where total compensation does not 
exceed the rate of $2,500 per annum_.-- 
Fees— 

Bonds, final— 

Drawing on bench warrant does 
not entitle to per diem fee 

Bonds, temporary— 

Hearing could not be held on day 
arraigned-authorized 

Hearing and deciding, per diem for— 

After arrest of defendent on bench 
warrant or arraignment in 
court, not authorized 

Days of arraignment and final 
disposition only. Not more 
than one per diem for any one 
day—witnesses not essential - _- 


Page. 


922 


452, 


765, 831, 859 


8779°—24——68 


Fees—Continued. 
Hearing and deciding—Continued. 
Days of arraignment and final 
disposition only, although hear- 
ing completed on intervening 


Intervening day may not be 
charged in lieu of day of arraign- 


Limited to one, unless hearing 
not completed on first day. 

Poor convict hearings—application 

for release or notice to district at- 

torney before 30 days served no bar 

if actually served 30 days before 


State practice to be followed in issuing 
warrants for joint defendants. _--_- 

Transcripts—must be of hearing— 
statements of costs assessed do not 
entitle to fee 

Warrants of arrest— 

Defendants already in custody 
but before appearance before 
commissioner—allowed 

Defendants already in custody— 
disallowed 

Delivery to special agent of Jus- 
tice Department does not enti- 
tle to fee—must be delivered to 
authorized officer 

Joint defendants—individual, al- 


Compensation: 
After discharge—veteran not entitled to 
per diem when no service rendered— 


disregard of preference immaterial - -._- 
Bonus— 


Commissioners, United States—on 
salary and fee basis may receive 
where total amount received does 
not exceed the rate of $2,500 per 


Cooperative work bars bonus only 
when entire time is spent on such 


Per diem employees—Sunday work 
regular when furloughed without 
pay one day a week—payable at 
7634 cents per day 

Two positions at $2,900 and $1,500 
respectively—no bonus payable... . 

Veterans’ Bureau employee— 

Basic salary adjusted to include 
bonus—when entitled to addi- 


Certification effective from date 
determined by head of bureau. 
Entered service on November 7, 
1921, after resignation from Bu- 
reau of War Risk Insurance on 
November 30, 1920, not entitled 


Separated from War Risk Bureau 
prior to July 1, 1921, and rein- 
stated after August 9, 1921, not 
entitled 
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Compensation—Continued Page. 


Bonus—Continued. 
Veterans’ Bureau employee—Contd. 
Separated from service before 
July 1, 1922, and reinstated after 
June 30, 1923, not entitled for 
fiscal year 1924 
Checkage for damages—Army civilian 
employees not subject to, for damages 
to private property - . 
Checkage for thefts—postal employees - 
not authorized unless from mails that 
Government must indemnify 
Contributions to— 
Customs Service employees may not 
receive from steamship company 
for overtime in entering and clear- 


Shipping Board Emergency Fleet 
Corporation enployee on part time 
may receive salary from American 
Bureau of Shipping for distinct 
duties separate from Government 
si ciusiheaeeaieaenionne 

Double— 

Army enlisted men may not be em- 
ployed and paid in any other ca- 
pacity even though on leave 

Army—Officers’ Reserve Corps on 
active duty, may not be paid as 
contract surgeon 

Bonus—U nited States commissioners 
on salary and fee basis may receive 
bonus where total compensation 
does not exceed the rate of $2,500 
per annum 

Civil service examiners— school- teach- 
ers of District of Columbia may be 
COR O68. 5... cittiidinestiniss<>- 

Commissioner, United States, vacates 
office by accepting other civil office, 
as register of land office... ...... 

Disability compensation —employees’ 
(civil) and war risk compensation 
payable to same persons—refunds 
made after March 21, 1923, return- 


Exception favor officers and enlisted 
men of militia not applicable unless 
the militia salary is one of the 
amounts in question. __...-.....- 

Extra work—civilian employee paid 
on annual salary basis not entitled 
to additional salary for extra work 
outside of office hours Paden 

Fees—commissioner’s fees are not 
salary within act May 10, 1916_..- 

Hospital owner also Government em- 
ployee may be reimbursed for treat- 
ment of veterans 

Intermittent or part-time employ- 
ment of clerk as laborer not author- 
ized if annual rate exceeds $2,000_. 

National Guard property and dis- 
bursing officer—entitled to pay as 
property and disbursing officer in 
addition to training pay while at- 
tending encampment.._.........-.. 


Compensation—Continued. 


Double—Continued. 

National Guard Reserve officer also 
in Officers’ Reserve Corps may be 
paid training pay for both but not 
for same period._._...... Saeseu 

Naval officer retired for disability— 
authorized to hold civil position 
by act May 31, 1924, irrespective of 
aggregate salary, if not in “foreign 


Naval Reserve Force member not 
entitled to civilian pay while on 
training cruise if exceeds $2,000... 

Postmasters may serve land office 
subpoenas and receive fee therefor— 
fees are not salary 

Postmasters acting as mail 
sengers—when entitled to 

Public Health Service officers not 
entitled to pay under both Public 
Health Service commission and 
Officers’ Reserve commission at 
same time during encampments. -- 

Tariff Commission employee limited 
to 15 days’ military leave per year 
if combined pay exceeds $2,000. 

Tips—stewards and mess boys on 
Government transports prohibited. 

Treasury Department engineer at 
$2,000 and consulting engineer, 
Labor Department, at $1,500—not 
entitled to $5,000 rate while detailed 
on Army transport—no bonus pay- 


X-ray fees are not salary within pro- 
hibition against.................... 
Extra work—civilian employee paid on 
annual salary basis not entitled to addi- 
tional salary for extra work outside of 
SN MIS Sia ccclenccctdeel ccs eee 
Holidays— 

Per annum employees not entitled to 
pay for holidays occurring during 
authorized periods of absence with- 
out pay... 

Per diem employees entitled to two 
days’ pay when working 

Per diem employees of Government 
Printing Office not under suspen- 
sion or absent without authority 
are entitled to 

Railway postal clerks—when com- 
pensatory time granted 

Leave of absence—excess annual as com- 
pensation for overtime work not 
authorized 

Nominal plus per diem w when employed— 
Agriculture Department may employ 
yame wardens on such basis. .......... 

Overtime— 

Customs Service employees not enti- 
tled to, for entering or clearing 

vessels after hours 

Engraving and Printing employees— 
limited to per hour employees and 
at regular hourly rates after July 1, 
BODE. . .cocccuscccecccbstosocsvbdise 
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Compensation—Continued. Page. 
Overtime—Continued. 
Post Office Department employees— 
deficiency account may be closed 
at end of fiscal year or when trans- 


Classification—maximum rate per 
annum to be divided by 360 to find 
maximum per diem rate. 

Ex-soldier not entitled to, when dis- 
charged without reference to civil 
service preference : 

Philippine Service increase—civilia' 
clerk of Quartermaster Department of 
Army not entitled to 

Promotion— 

Postal employees—effective only 
from date approved by First Assist- 
ant Postmaster General in non- 
automatic positions..............- 

Postal employees—additional for 
increased length of rural route or 
for pouch mail retroactive to first 
of month 

Retroactive— 

Involving no change in duties— 
effect of. 

Involving change in duties only 
effective from date of accept- 
ance and entrance upon duties 
after notice 

Effect of, where appointment 
made by one officer with ap- 
proval of another.............. 

Postal clerks, special—not 
authorized 

Recess appointments—appointee entitled 
to pay until qualification of successor 
(Railroad Labor Board) 

Reduction—Civil War veteran’s widow 
not to be reduced under classification 
act—may continue-old pay although 
at odd rate 

Representative-elect entitled from begin- 
ning of term, even though also State 


Thirty-first of month—Veterans’ Bureau 
employee separated from service at 
close of business on 30th of month after 
15 days’ service entitled to 15 days’ pay. 97 
Witnesses—detention in prison only 
entitles to subsistence and $1 per day - 475 
Consular Service 
Drafts 
Duplicate—when bond necessaiy for 


SII: cdnmeencnaicnettiiiedns SOE 


Obligate appropriation and amount 
may be restored from surplus fund 
to meet payment 

Requisitions against lapsed ap- 
propriations—direct settlement 
le A IS AA ATI 

Employees— 

Transportation to United States on 
discharge—appointment while in 
foreign country does not bar 


Consular Servier -Continued 


Leases--advance payments for rental of 
quarters in foreign country for consul, 
not authorized 

Passport fees 

Exhaustion of immigration quota 
does not entitle to refund___..____. 

Refund not authorized upon death 
of holder of passport... 

Refund when visé refused by officer 
of foreign country—must be re- 
turned within six months . 

Purchases—water for drinking—evidence 
necessary to support purchase of 

Seamen. (See Seamen.) 


Contracts: 


Agricultural Department— 

Damages, actual on default—failure 
to provide in contract does not re- 
lieve contractor from excess open- 
market cost 

Damages, liquidated—fact that no 
actual damage resulted to United 
States immaterial............._.. 

Alaskan Engineering Commission—for- 
mal execution under section 3744, Re- 
vised Statutes, required 

Assignment of by court order—not in- 
consistent with sections 3477 and 3737, 
Revised Statutes 

C. i. f—Navy Department purchase of 
oil ‘ce. i. f. Cavite, Philippines—con- 
tractor required to pay customs duty 
in Philippines 

Commerce Department — increased 
costs—freight and market increases 
between signing of contract and ap- 
proval—disallowed 

Commercial usage—not admissible to 
vary unambiguous contract 

Compromise—failure of contractor to 
deliver materials retained and paid for 
by United States settled for replace- 
ment cost and price for which sold as 


Consideration—old material for new in 
part—value of old must go to miscel- 
laneous receipts 

Contingent payments—may be legally 
agreed upon as part of consideration ._- 

Damages, actual— 

Agreement for, void as indefinite and 
possibly exceeding appropriations— 
reasonable rental allowed_...._._. 

Contractor liable for excess cost of 
procuring elsewhere on default— 
delay in procuring does not excuse. 

Extension of time granted to com- 
mence not effective when total 
default is made 

Failure to provide for in contract 
does not relieve contractor for ex- 
cess open-market price upon de- 
tales ieniacl elect aA Adan 

Damages, liquidated— 

Actual damage resulted to United 
States immaterial 
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Contracts—Continued. Page. 


Damages, liquidated—Continued. 

Damages must be deducted for de- 
lays unless resulting from causes 
specified, or unless waived by head 
of department 

Deduction, “may be deducted” con- 
strued as “shall be deducted” 

Delay occasioned by strike—not an 
excusable cause 

Delivery not guaranteed—provision 
nullifies liquidated damage clause _- 

Delivery of a portion within time 
limit does not excuse, as a pen- 


Extension of time applied for after 
date for completion may be al- 


Impossibility of performance does 
not excuse 

Sale to highest bidder—deposit for- 
feited by default 

Surety—completion of contract by, 
subrogates surety to rights of con- 
tractor 

Default of contractor. 
Damages.) 

Delivery at other than f. 0. b. point— 
reduction in price based on lowest 
transportation rate 

Dent Act—no authority to make award 
under, in settlement of contract where 
a supplemental agreement was en- 
tered into after November 11, 1918 

Educational courses—payment for course 
as a unit irrespective of time con- 
sumed—vocational trainees 

Extension of time to commence—not ef- 
fective when total default is made 

Fiscal year— 

Educational or vocational courses ex- 
tending beyond end of fiscal year— 
contract rate governs entire course _- 

Veterans’ Bureau may contract with- 
out fiscal year limitation and rate 
can not be increased until original 
contract properly terminated 

Forest Service—damages, actual, for use 
of tracks—agreement void, but claim 
allowed as not exceeding reasonable 


(See subhead: 


Abandonment of, and claim on quan- 
tum meruit basis not authorized - __ 
Alaskan Engineering Commission— 
Section 3744, R. S., applicable to, 
when under the Interior Depart- 


Interior Department—required in all 
cases where not a cash transaction— 
but excused in purchase of automo- 
bile based on prior practice 

Freight differentials—shipment 
point nearer destination than f. o. b. 
point in contract does not entitle con- 
tractor to saving in freight............. 
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Contracts—Continued. Page. 


Immediate delivery does not excuse for- 
mal execution of contract .......... 314 
Impossibility of performance—arising 
after execution does not excuse 344 
Increased costs— 
Acceptance of proposal before with- 
drawal bars any additional pay- 
ment based on increase in raw ma- 


(See Transportation.) 
Freight and market increases be- 
tween signing and formal approval 
by Secretary of Commerce—not 


Packing for export shipment—addi- 
tional payment for crating trunks 
TE cic cui enetidemntinn 

Packing for shipment—not entitled 
to additional compensation for ma- 
terial used where contract provided 


Veterans’ Bureau may not pay in- 
creased rates for medical treatment 
by new contract until old one ter- 
minated or unless new contract 
radically different in terms 

Wage increase after signing formal 
contract—disallowed -. 

Indefinite— 

Agreement for actual damages void— 
claim allowed as not in excess of 
reasonable rental - 

Rental for empty containers unlim- 
ited as to total amount or length of 
time unauthorized—rental based on 
estimated life ef drums allowed___. 

Informal—storage of auto for uncertain 
periods by Organized Reserves of Army 
a cdchncbbuncaninddtmeiiakncns 
Interior Department— 

Immediate delivery does not excuse 
execution of formal—delivery must 
be simultaneous with payment -__ 314, 985 

Extension of time applied for after 
date for completion granted....... 406 

Signature by corporate officers—cer- 
tificate by contracting officer in 
amounts less than $500 

Mistake—price quoted for wire cloth per 
square yard instead of per square foot— 
actual cost allowed 

Navy Department— 

C. i. f. Cavite does not require Goy- 
ernment to pay Philippine customs 


Damages, liquidated— provi ision for, 
nullified by provision for nonguar- 
antee of delivery 

Demurrage on shipment of coal— 
delay due to peculiar construction 
of vessel—disallowed -. 

Release—duress of financial distress 
does not avoid 

Release—qualified, not 
when only final release specified in 
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Contracts—Continued. Page. { Contracts—Continued. Page. 
Panama Canal—net weight basis governs Subject matter—Continued. 


payment for rags 3o 
Penalty— 

Damages, liquidated, based on per- 
centage of entire price not a penalty 
and not excused by delivery of a 
portion within time limit 

Rental of empty containers unlimited 
as to total amount and having no 
relation to their value, unenforce- 


Price—net, per pound for enamel, ex- 
cludes weight of steel drum containers. 
Price quoted f.o.b. New York basis— 
entitles contractor to benefit of lowest 
rate between delivery point and New 


Proposal and acceptance— 

Acceptance prior to withdrawal binds 
contractor—no allowance for in- 
creased market price intervening -- 

Interior Department may not pur- 
chase without formal contract un- 
less delivery simultaneous with 
payment 

Panama Canal—bid on net weight 
basis governs payment 

Rejected materials—use by Government 
after rejection and notice to contractor 
entitles only to market value of used 


distress. 
Qualified not authorized when only 
final release specified in contract. _ 
Retained percentages—no authority for 
payment to contractor of part of re- 
tained percentages prior to completion 


Royalty—contingent payment author- 
ized as not constituting bonus or royalty 
Signature— 

Evidence of authority generally with 
exceptions in public service con- 
tracts or for contracts for less than 

436, 467 
Subject matter— 

Airplanes—contingent payment for 

manufacturing others on same de- 


Battery pump boxes—interest on 
capital invested in material 

Boilers, horizontal water-tube— qual- 
ified release not authorized 

Bromine—loss in transit 

Chests, pack—crating not within 
term “‘ packed for export shipment” 
allowed quantum meruit 

Dredging in Honolulu harbor—de- 
fault of contractor................ 

Educational courses—-payment for 
course as unit authorized irrespec- 


Electricity—penalty for failure to 
make prompt payment not author- 


Enamel—price per pound based on 
net weight of contents excluding 
weight of steel drums 

Envelopes—liquidated damage con- 
tract—fact that no actual damage 
resulted to United States immate- 


Flying boats—duress alleged in re- 
lease not established by financial 


Gasoline—price plus State tax 

Hospital—payment of retained per- 
centage not authorized prior to 
completion 

Levee, construction—assignment of 
contract by court order not incon- 
sistent with sections 3477 and 3737, 
Revised Statutes 

Lighthouse towers—increases 
freight and market price between 
signing and approval of contract 

Machine for mixing rodent poison 
—excess open-market cost upon de- 


Manuscripts, typewritten —furnish- 
ing of considered a_ personal 


Mattresses—increased costs due to 
wage increase not authorized 

Medical treatment—beneficiaries of 
Veterans’ Bureau 

Messenger service—succession of in- 
dependent engagements adminis- 
trative matter if not to avoid law__ 

Officers’ quarters, infirmary—land- 
scape work—construction of 

Oil (fuel)—c. i. f. Cavite, P. I., held 
title not passed until delivery and 
contractor must pay customs duties 

Oil and gasoline—freight differentials 
—contractor not entitled to saving 
by shipping from point nearer than 


Oil and rental for empty containers— 
indefinite as to length of time or 
total amount unauthorized 

Plumbing supplies and painting 
material—increase in market price 
between propesal and acceptance 
does not increase contract price__. 

Rags—proposal and acceptance on net 
weight basis govern payment-__. 

Reclamation work—damages excused 
when extension of time applied for 
after date for completion 

Rental of railroad tracks for speeder— 
agreement for actual damages void 
—reasonable rental allowed 

Shells, 8-inch—Dent Act award -___- 

Shoe blacking—alleged impossibility 
of performance does mot excuse 


ENR Ra te nara LR RL ie TO ae TR: 
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Contracts—Continued. Page. 


Subject matter—C ontinued. 

Spares, de Haviland—delivery of 
portion does not excuse damages 

Spelter—delivery f. o. b. New York 
basis—lowest rate applicable. 224, 

Steel, rejected—subsequent use of, 
does not revive contract price— 
limited to market price _. 

Storage batteries—overhauling and 
storage—Contractor not liable for 
damage by fire - - an 

Switchboards—damages in transit. 

Tents, pyramidal—increased costs for 
packing for shipment, denied 

Thong brushes—retained materials 
sold by contractor— basis of settle- 


Transportation and unloading of 
coal—demurrage due to construc- 
tion of vessel—disallowed. 

Vocational training courses—rate 
may not be increased by new con- 
tract even though extending into 
new fiscal year 

Wharf—liquidated 
construed. ......-.. ubahanied 

Subrogation of surety—completion of 
contract by surety subrogates surety 
to rights of contractor. 

Supplemental—increased costs provided 
in, limited to the terms of the supple- 
mental contract and not applicable to 
work already done under original 

Termination— 

Interest on invested capital not pro- 
hibited as interest on claim 

Veterans’ Bureau contract without 
fiscal year limit may be terminated 
by new contract radically different 
SE cciheencinteciicosivtadhinematntaten ae 

Treasury Department-—-damages, liqui- 
dated—damages must be deducted for 
delays unless resulting from causes 
specified, or unless waived by head of 
department... - - 

Veterans’ Bureau— 

Educational course (medical) to 
trainees—course considered unit for 
payment though less than specified 
time consumed — 

Increased costs due to increase in 
market price between proposal 
and acceptance—disallowed ___._. 

Retained percentages—no authority 
for payment to contractor of part of 
retained percentages prior to com- 
pletion of contract... 

Vocational courses—rate contracted 
for may not be increased during 
COTES SN. Ses cSidsustbidncce 

War Department— 

Assignment of, by court order—not 
inconsistent with sections 3477 and 
3737, Revised Statutes 

Contingent payment—airplane de- 
velopment—held legally incor- 
porated as part consideration 
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Contracts—Continued. Page. 

War Department—Continued. 

Damages in transit—contractor not 
liable when delivery made f. o. b. 
contractor's plant.........-.-... 577,602 

Damages, liquidated— 

Completion of contract by surety 
subrogates surety to rights of 
contractor 

Delay occasioned by strike of 
contractor's employees—not an 
excusable cause for delay 

Not excused by delivery of a 
portion within time limit 

Dent Act—no authority to make 
award under, in settlement of con- 
tract where a supplemental agree- 
ment was entered into after 
November 11, 1918... . 

Increased costs—not entitled to 
additional compensation for pack- 
ing for shipment where contract 
provided for 

Increased costs—pack for export ship- 
ment does not require crating 
trunks or chests—additional al- 
IG. . tan dinhpockniieemmewtta 

Indefinite—rental of empty con- 
tainers unlimited as to time or 
total amount unauthorized—rental 
based on life of drums allowed 

Price [. 0. b. New York basis—lowest 
rate from delivery point appli- 

oe ee eee Fl 

Termination—interest on invested 
invested capital between cancella- 
tion and settlement sttitdedieess TD 

Conventions and associations: 

American Occupational Therapy Associa- 
tion— 

Public Health officer attending in 
behalf of Veterans’ Bureau—er- 
penses not payable from Veterans’ 
Bureau, appropriation._........... 

Membership fees—Agriculture Depart- 
ment employee may not be reimbursed 
for, when paid to secure lower trans- 
portation rates 

Courts: 

Clerks of district—deposit of fees may be 
made at date quarterly account is ren- 
tenia dadieet nanan 104 

Decisions—not necessarily followed by 
General Accounting Office....... 316, 448, 479 

Expenses of—Assistant Attorney General 
may authorize incurring of, under ap- 
propriation ‘‘miscellaneous expenses, 
United States courts” 

Printing and binding—authorized else- 
where than at Government Printing 
Office only when advance approval by 


Supreme Court of United States—pur- 
chases subject to discretionary control 
of Attorney General. Envelopes to be 
procured through Post Office contracts. 





SUBJECT INDEX, 


Courts-martial: 

Forfeiture of Army pay—insanity does 
not affect pay already forfeited 

Forfeiture of Navy pay— 

Mitigation of sentence by Secretary 
of Navy as involved loss of pay in- 
effective as to executed portion. ._- 

** Not to exceed three months” is lim- 
itation on amount but not on pro- 
rating over longer period s 

Remission of unexecuted portion does 
not entitle to pay already forfeited 

Setting aside of, by Secretary of Navy 
because original convening order 
not signed, does not authorize re- 
fund of amounts already checked . - 

Setting aside, for other causes than 
rendered approved sentence void, 
executed forfeiture may not be re- 
funded 

Process—Arizona National Guard—mar- 
shal not entitled to fee for service. 

Customs service: 

Collectors acting as disbursing officers for 
Coast Guard may not plead ignorance 
of laws as excuse for unlawful payments 

Employees— 

Overtime compensation—not entitled 
to, from either United States or 
steamship company for entering or 
cleanmg vessel after office hours..:. 

Subsistence—maximum of $5 still ap- 
plicable to limit not waived by new 
ORs < keundnestatcumianonsnareienss 

Subsistence, per diem—temporary 
detail prolonged without written 
orders may still be temporary 

Transportation of household effects 
on change of station—reasonable 
charges for packing, crating, and 
drayage allowed 

Import duties— 

Government property not subject 
to—time limit for protest does not 
run against Government 

Porto Rico—subject to statutory restric- 
tions on purchase of typewriter 

Unlading vessels by special license does 
not require vessel to pay traveling ex- 
penses of additional employees detailed 
from another port 


Damages: 

Airplane flights—cattle frightened by— 
no liability in absence of negligence of 
operators for shrinkage in weight or for 
damage to fence 

Alaska Railroad—claimant must show 
negligence or inefficient equipment - -.. 

Contractual. (See Contracts.) 

Liquidated—sale of surplus supplies— 
purchaser forfeits 20 per cent of sale 
price, as liquidated damages, if sale not 
completed 

Property, private— 

Army officer—relief under various 
acts considered 
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Damages —Continued. Page. 


Property, private—Continued. 

Army recreational activities such as 
ball game for hospital pat’ents are 
incident to training, ete.—reim- 
bursement for damages by truck 
authorized 

Post laundries—Army officer not en- 
titled to reimbursement for clothing 


Property, public— 

Coast Guard vessel—money received 
in compromise for loss of, to be cov- 
ered into miscellaneous receipts___. 

Fire while stored on contractor’s 
premises—contractor not liable -_ .- 

Trespass—flying airplane over private 
land does not constitute 
Decisions: 
Advance— 

Expenditure of public funds—not 
practicable for General Accounting 
Office to state in advance rules gov- 
erning expenditures of Federal Re- 
serve Board funds 

Hypothetical questions not decided 
for disbursing officers 

Will not be rendered involving trans- 
portation claims 

Courts.—not necessarily followed by 
General Accounting Office. 
Effectivedate— .« 

Rule applicable to, when changing ex- 
isting practice 

Navy pay of warrant officers under 
joint service pay act, effective Jan. 


War Risk and employees’ disability 
compensation to same person—2 
Comp. Gen., 582 effective Mar. 21, 


Dental treatment: (See Medical treatment.) 
Departments, executive: 

Federal Power Commission is not, but 
subject to restrictions on purchase of 
newspapers 

Interstate Commerce Commission con- 
sidered as, under act Aug. 24, 1912 

Loan of equipment—reclamation fund to 
be reimbursed for equipment used on 
other projects. 

Services between— 

Bureau of Standards—cement analysis 
for War Department—reimburse- 
ment at actual cost 

Emergency services for protection of 
public property do not entitle to 
reimbursement 

Joint use of offices authorizes appor- 
tionment of expenses—casual use 


Reimbursement of whole additional 
cost required—minimum time 
charges authorized (Navy for Ship- 
ping Board) 

Rule for reimbursement....... éosecde 

Destitute seamen. (See Seamen.) 


316, 448, 479 
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Disbursing officers: 

Decisions for, rendered only in connection 
with properly certified vouchers before 
them for payment_. — 

Delegation of authority—power of attor- 
ney to another to disburse from deposi- 
tary accounts or sign official checks not 
emtastent ..ncpnscdccerttvinttwcéveces 

Liability— 

Certification of voucher by Coast 
Guard officer does not warrant un- 
lawful payment... _..... 

Extends to payment on transportation 
requests illegally used... . ; 

None for error of property officer 
in extending items of sale if he 
properly accounts for all amounts 
peeieel....icudubdidéccindtesemnsss> 

Relief of— 

Army—not entitled to, for payments 
made on a supplemental award to 
“Correct errors” in the original 


Fraud or collusion by either payee 
or disbursing officer bars relief. __. .. 
Navy—act of July 11, 1919, has no ap- 
plication to a disbursing officer 
making payments in direct con- 
travention of a decision of the Gen- 
eral Accounting Office.............. 
Not entitled to, for cash shortage__._. - 
Surety after making good shortage 
not entitled to be subrogated to ex- 
i Cio dekeanegeeee 
Disciplinary Barracks, United States: 
Guards—extra pay not under saving 
clause, act June 4, 1920_................. 
District of Columbia: 
Employees— 
Are not in Federal service._........- 
Compensation— X-ray fee is not sal- 
ary within prohibition against 


School-teachers, firemen and police- 
men to be paid at advanced .rates 
after July 1, 1924, notwithstanding 
failure of deficiency bill. New posi- 
tions not to be filled_...........-.... 

School-teachers— 

Employment as special examiners 
for civil service authorized... .. 
Retirement—annuity is payable 
to date of death of annuitant 
and the accrued amount thereof 
is payable to estate of deceased 
ee ae, 
Retirement—retired teachers on 
temporary leave of absence dur- 
ing June, 1919, and who on June 
30, 1919, had not been in a non- 
pay status for more than a year, 
ee 

Drafts. (See, generally, Checks.) 
Sight—bank purchasing responsible for 
failure to present in time.............. 





Page. 


441 


820 


71 


156 


771 
127 


150 


316 


957 


24 


744 


744 
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E. 
Education, Bureau of: 

Appropriations—education fn Alaska— 
$19,000 for freight—limits amount to be 
expended for freight without regard to 
available balance in appropriations... 

Manuscript, typewritten—furnishing of 
by contract considered personal serv- 
ice—practice to be discontinued at close 
of fiscal year is 

Messengers—hire from time to ‘time | as 
needed in lieu of formal contract ad- 
ministrative matter..................-- 

Electricity: 

Penalty for nonpayment within time 
limit may not be imposed when not 
provided in contract_. - a 

Employees’ Compensation Ce orm mission: 

Disability compensation— 

Allowance of payments on disease 
awards up to March 1, 1924— 
awards after that date questioned. 

Certificate by commission not suffi- 
cient evidence of legality—disburs- 
ing funds stopped until evidence 
Pi crca=.-Senbesiemseses 

Jurisdietion—public funds, expendi- 
tures of—are for determination 
solely by Comptroller General... 

Engraving and Printing, Bureau of: 

Director—former, charged with forfeited 
deposit of bidder for wet pulp erro- 
neously refunded 


Employees — 
Classification—annual and per hour 
rates not onvertible to per diem 


rate —no overtime except to per 
hour employees at regular hourly 

Per diem—working ¢ on n Sunday and 
furloughed one day each week—en- 
titled to bonus at 76] cents per day- 
Spoilage by plate printer set off 
against retirement deduction re- 

ES cuccanesuacunnes = Gteemtinws 
Purchases—presses—old one may be ex- 
changed in part payment—accounting. 
Sales—default of bidder for wet pulp— 
charge raised against bidder for loss on 
resale and deposit erroneously refund- 
ed—director also liable for refund of de- 
i wcmdinnnces 
Estates of decedents: 
Army enlisted man—exceeding $500 is not 
payable to widow or legal heirs, but to 
administrator or in favor of estate of 
deceased soldier 
Retirement annuities—payable to estate 


at death of annuitant.......... stbdbece 
Evidence: 
Commercial usage—not admissible to 
vary terms of unambiguous contract - _ 
Court decisions are oarefully considered 
but are not conclusive on accounting 
officers in matter of payments from ap- 
RE ee ee 


Page. 
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497 
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39 
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Evidence—Continued. 
Desertion—notation on record suffieient 
for denial of war-risk benefits... ........ 
Obiter dictum—matter not necessary to 
CONOR as andtatitntectiittnccnintabns 
Prohibition enforcement—purchase mon- 
eys recovered to be covered into mis- 
cellaneous receipts under section 3617, 
Doviens Qtatwtessdcccksbndinsc'scctecs 
Questions of fact, disputed—statement of 
administrative officers accepted....... 
Signature to contract by corporate offi- 
cers—when certificate by contracting 


Page. 


465 


198 


911 


officer sufficient... ............-.---- 436, 447 


Traveling expenses—Pullman fares—ex- 
Penses of, need not be supported by re- 


Exchange: 

China—consular officer authorized to use 
monthly Federal Reserve Board Bul- 
letin on buying rate of Chinese silver 
dollars in New York_...........-...--- 

Foreign—salaries of United States em- 
ployees in foreign countries—payment 


Loss by—only possible in disbursing offi- 
cer’s accounts where foreign money is 
appreciated in terms of United States 
GROUND a 20. Lash ck bdcebinhinces 

Exchanges. (See Purchases.) 
Extradition papers: 

Fees of foreign embassy for authentication 
payable from appropriation of State 
and not Justice Department 

Extraordinary expenses: 

Automobile purchased _ illegally—taxa- 
tion as, and approval by President, 
does not warrant payment............. 





F. 


Federal Farm Loan Board: 
Assessments—board may not assess 
against Federal and joint-stock banks 
expenses incurred in excess of amounts 
appropriated by Congress. -........... 
Expenses, 1924, to be paid from assess- 
ments against banks—not from appro- 
ae a 
Federal Power C omission: 
Purchases—newspaper clippings—subject 
to same restriction as newspapers—use 
of appropriations for fiscal year 1924 per- 
Ns a ose vcvaveccccncestquapibaedécs 
Federal Reserve Board: 
Assessment on reserve banks are public 
funds subject to the general laws_...... 
Expenditures of public fumnds—not prac- 
ticable for General Accounting Office to 
state in advance rules governing expen- 
ditures of board’s funds................ 
Disbursing officers—bond premium may 
not be paid from funds collected by as- 


Purchases—must be made through Gen- 
eral Supply Committee..... eauvecceese 


871 


571 


571 


438 


491 


658 


190 
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Federal Trade Commission: Page. 


Employee—traveling expenses—tips in 
antitipping State at end of interstat. 
journey disallowed - ‘ anptindi 

Fleet Naval Reserve. (See ‘Naval Reserve 
Force.) 
Forest Service: 

Employees — medical treatment and 
transportation of remains not author- 
ized by remoteness of station 

Fraud: 

Concealment of disability at date of en- 
listing bars statutory presumption of 
sound condition - - 


a. 


General Accounting Office 

Jurisdiction— 

Availability of appropriations is un- 
der exclusive jurisdiction—not re- 
quired to follow court decisions. . -- 

Charge raised on administrative cer- 
tification not to be removed with- 
out concurrence of Comptroller 
General - - oe wre 

Decision—final and conclusive 1 upon 
the executive branch of the Govern- 
ment and not a proper question for 
submission to the Supreme Court 
or the Attorney General...._...__- 

Loss of naval yessels—exclusive power 
to fix date—court decision not fol- 
lowed . anirees ea senna 

National bank examiners’ salaries and 
expenses are subject to audit by... 

None under act of December 28, 1922, 
for damages to private property . .. 

Post Offce Department deductions 
frem contracts for star routes for 
nonperformance not reviewable... 

Public funds, expenditures of—are 
for determination solely by Comp- 
troller General... > = 

Railroad employees’ claims for ¢ com- 
pensation during Federal control 
not within_. aakeepe 

Reopening settlement of former audi- 
tor after acceptance of payment— 
I 6 tcc wacenins 

Schedule “‘C”’ fund of Alaska district 
courts—payment of compensation 
and traveling expenses of interpre- 
ter from, without jurisdiction of ac- 
counting officers _. ae 

Warrants for withdrawals “from 
Treasury must be countersigned by 
Comptroller General. ............. 

Reports of illegal expenditures—automo- 
bile purchased illegally and taxed as 
extraordinary expense --............... 

General Land Office: 

Public lands—entries—refunds—applica- 
tion of two-year limitation on filing 
claims for refund of excess payments by 
heirs or distributees of deceased entry- 
WPT cuncynpanssceas peace paacée eoucqeuce 
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43 


942 


545 


706 


524 


810 


i 
| 
} 
| 
| 


fe 08 er be. 
























































1060 


General Land Office—Continued. 








Register of local office—appointment as, 
vacates office of United States commis- 
DR iidstrebddtestinbkisetsicsis 

Subpeenas—fees computed at 15 cents per 
mile payable to postmasters—section 
1765, Revised Statutes, not applicable. 

Government fuel yards: 

Oil (fuel)—not required to be furnished 

by, as no provision for storage 
Government Printing Office: 

Employees— 

Compensation — holidays — per an- 
num employees not entitled to pay 
for holidays occurring during 
authorized periods of absence with- 
out pay... ...- 

Compensation 


holiday — per diem 
employees not under suspension or 
absent without authority are en- 
Rae aiebdeietiidetensuseaakes 

Leave of absence, annual—leave of 
absence without pay not counted 
in computing annual leave earned -. 

Purchases—lowest bidder—evidence to be 
furnished 
Gratuities: 
Clothing to discharged prisoner only 
when serving six months—shoes must 
be obtained from Leavenworth... 
Enlistment allowance—discharge as Air 
Service cadet to which appointed from 
enlisted status entitles, to deferred 
allowance - 
Honorable discharge--Navy enlisted 
men—extension of enlistment effective 
July 1, 1922—only entitled to reenlist- 
ment allowance—prior agreement to 
extend immaterial __................... 
Medal of honor—payment of $100 does 
not also carry $2 per ménth additional 
OU REs BT GR... cw ccannuccesese 
Reenlistment allowance— 

Coast Guard enlisted man—ordinary 
discharge with recommendation for 
reenlistment is “honorably dis- 
charged"’ and entitled to 

Navy, enlisted men— 

Discharge within three months of 
expiration of enlistment as ex- 
tended by absence entitles to, 
SPUD. .nsstinodewepknsoe 

Extension of enlistment effective 
July 1, 1922—entitled to___. 

Not entitled for Navy enlistment 
following discharge from Ma- 
DOB eiiscdsdicsisdcidec. 

Time absent or not performing 
duty not counted—causes speci- 


8ix months’ death— 

Army officers—designation of mother 
on form, signed but not witnessed 
and retained by officer—allowed_._. 

Death of beneficiary—right to does 

not survive, even though certified 
Op CORRIIEEE..cacccancecvacsecccocese 
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SUBJECT INDEX. 


Gratuities—Continued. 
Six months’ death—Continued. 
Philippine Scouts are enlisted men in 
Regular Army within purview of act 
$60 bonus—Army enlisted man—insane 
a. Ww. 0. |. entitled to at expiration of 
SN 218 iso. oak eSSass 
‘Two years’ pay—Coast Guard—enlisted 
men—death by drowning while on 
shore leave does not entitle 
Uniform— 

Marine Corps enlisted man—waiver 
of gratuity conditioned upon pro- 
visional appointment as officer in 
Marine Corps Reserve, unenforce- 


Marine Corps officers appointed from 
the Marine Corps Reserve or any 
branch of naval service are not 
required to refund................. 

Marine Corps Reserve officer—ac- 
ceptance of temporary appoint- 
ment in Regular Marine Corps not 
a severance of connection with 
service as to effect right to gratuity. 

Navy enlisted men—teenlistment in 
Regular Navy following discharge 
from enlistment to which had been 
previously transferred from Naval 
Reserve Force does not entitle to___ 

Waiver of—by Marine Corps enlisted 
man, conditioned upon his pro- 
visional appointment as officer in 
Marine Corps Reserve, unen- 
forceable 


Haiti 
School-teachers for Marine Corps children 
not authorized.......... cea aaa eainally 
Head tax. (See Immigration, Bureau of.) 
Heat and light, commutation of: 
Army officer— 
Service, or officers’ clubs, on Govern- 
ment land, occupancy of, bars com- 
Fe riimccitabemncntetineaen 
Tent quarters tendered and refused— 
not entitled 
Holidays: 
Compensatory time for—postal employees 
not entitled when failing to report as 


Page. 


132 


444 


157 


544 


526 


131 


directed—day’s pay also forfeited... 129, 766 


Government Printing Office employees— 
when entitled to pay for, during leave 
WO UNG ic iccdccccsm eek 


Per diem employees—entitled to two 
days’ pay for working on __* <— 
Railway postal clerks—when compensa- 

tory time granted 
Sundays— 
Compensation—bonus— 

Per diem employees allowed 7634 
cents per day when furloughed 
one day a week 

Postal employees— 
Absent without leave when re- 
quired to work lose day’s pay 
and also compensatory time... 


4il 


ous Gulluecvecsonccss 129, 766 
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Sundays—Continued. 
Postal employees—Continued. 
Compensatory time for, occurring 
in leave period not counted as 
ER EE bee re 
Substitut - - entitled only to one 
ee. 0 6 ek. 


Horses: 
injury to, when hired—veterinarian fee 
payable when due to lack of ordinary 
care. jeebnasplachanddeskuten 
House of Representatives: 
Clerks to members-elect—compensation 
payable from date entered upon duty or 
WOR. dad dnitiridcdciwesacdsaeszis 
Representatives-elect entitled to compen- 
sation from beginning of term—office as 
State senator not incompatible . - 


I. 


Immigration Service: 

Ellis Island hospital—minor repairs pay- 
able from immigration Service appro- 
priation as ‘physical upkeep” 

Employee— 

Retirement—retention after age re- 
sults in de facto status.............. 

Short absences not involving actual 
expenses do not entitle to per diem 
in lieu of subsistence............... 

Head tax—refund from specific appropria- 

tion irrespective of how collected... 

Immigrants, inadmissible alien— 

Fines—special fund account not au- 
i tcsvassanscwen & 

Return passage money special fund 
account authorized. : Peon 

Purchases—newspaper clippings may y not 

be purchased without specific au- 

CHINES « Saws deuneeteduanessdbccccbes 

Indian Affairs: 

Chippewa Indians—annuities of interest 
accruing during minority — not pay- 
able to parent or guardian after reach- 
GRPEIIIIED bce decssccenavcsacccsesce 

Employees— 

Compensation, extra—employee paid 
on annual basis not entitled to ad- 
ditional salary for extra work out- 
side of office hours................. 

Subsistence—furnished self—allowed 
pro rata share of family grocery bill. 

Fees collected from leases of Indian lands— 
deposited to miscellaneous receipts may 
not be withdrawn. _.......... 

Fort Totten School—municipal fire ‘truc “k 
rendering assistance may be reimbursed 
for required repairs.................... 

Indian policemen —traveling expenses 
as witnesses in prohibition case payable 
from general expense appropriation ..... 

Indian reservations—highway construc- 
tion within, in cooporation with State -. 

Osage Indians—payment to parents or 
guardians of money due minor Osage 

Indians—procedure for. -......-.....-- 


SUBJECT INDEX, 


Holidays—Continued. Page. 


487 


487 


475 


475 


598 


489 


612 


612 


169 


493 


716 


Indian A ffairs-—Continued. Page. 


Purchases—mistake in bid on wire cloth— 
actual cost allowed to vendor_._....._. 
School buildings—contract may not obli- 
gate two fiscal year appropriations... 
Insurance: 

Books in transit for Library of Con- 
gress—reasonable expenses for trans- 
portation and insurance in transit may 
be made on rejected as well as accepted 
material purchased ................ 

Currency shipments—premium included 
as cost of transportation ............... 

Parcel post shipment—public property 
sent by parcel post in excess of 4 pounds 
WOOT WO MIs 3.250 ccncccanseusoies 

War Risk. (See Veterans’ Bureau.) 

Interest: 

Admiralty judgments—allowable only 
until certified for payment... saial 
Capital investment—may be allowed as 
item of cost in cancellation contract set- 
No cnacentanritetiternn hee tat ee 

Vocational allotments to States if de- 
posited at interest the interest must be 
returned to United States 

Interior Department: 

Advertising—Secretary may delegate 
authority to subordinate official—pay- 
ments—may not be made without prior 
WHUUUGR GIIET occ os cccactueccacee 

Bureau of Education.) See Education, 
Bureau of.) 

Contracts. (See Contracts.) 

Parcel post shipments may be insured __- 

Printing and binding—fleld service limi- 
tation by Joint Committee on Printing 
restricts to urgent and necessary 

Purchases— 

Automobiles— proposals for Fords in- 
eluding Star car held to satisfy sec- 
tion 3709, Revised Statutes—formal 
contract excused on past practice. 

Books—city directory considered a 
book of reference and purchase 
QNNNNG.......... ncccecstscbineside 

Chief clerk may be authorized to 
sign only orders not from contingent 


Periodicals, subscriptions for—certifi- 
cate for, may be issued by the 
Assistant Secretary where duty 
delegated to him by Secretary..__. 

Tax on auto repair parts when no 
advertising or contract and not con- 
trary to written purchase order— 

Internal Revenue: 

Advertisements—authority for, must 
have been prior and in writing by head 
Cain va cscccntke dtivetehine 

Deputy collector appointment entitles 
to administer oaths to expense accounts 

Empioyees— 

Compensatory leave for overtime not 
Oe eddies 
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Internal Revenue—Continued. 
Employees—Continued. 
Promotion, retroactive— 

Effect of, where appointment 
made by one officer with ap- 
proval of another 

Involving no change in duties, 


Involving change in duties only 
effective from date of accept- 
ance and entrance upon duties 
after notice __._.. 

Prohibition enforcement— 
Informers not entitled to reward 
where information was furnished 
without offer of reward, or agree- 


Padlocks and hasps—purchase of by 
United States marshals in the fleld 
authorized 

Purchase of evidence—authority for, 
and disposition of moneys recov- 


Bale of seized automobiles— 
Advertising payable from pro- 


Expenses may not exceed net 
proceeds—exceptions- ...- 
Tax collections—reward for informers— 
reasonable amount payable 
Tax refunds— 
Bonds containing a tax-free covenant. 
Payable from appropriation for fiscal 
year current when right arose__.... 
Reduction of 25 per cent for 1924 re- 
fundable from ‘Refund of taxes 
illegally collected”’ 
Interstate Commerce Commission: 
Employees—designation to administer 
oaths to expense accounts.............- 
Hearings—messenger service in connect 
tion with, paid for by reporting con- 
cern — reimbursement 


Be 
Judgments: 
Admiralty— 

Interest on, payable only to date cer- 
tifled for payment 

Shipping Board disbursing officer 
may not pay prior to authorization 
by accounting officers 

Payment—General Accounting Office 
charged with duty...............-.-.. 
Justice Department: 
Attorney General— 

Assistant may authorize incurring of 
expenses by United States courts 
under the appropriation ‘‘miscel- 
laneous expenses, United States 


Decision of General Accounting 
Office not a proper question for sub- 
INN a i.c cs ceviccedccesudiinnen 

Discretionary control over expendi- 
tures under Supreme Court of 
United States appropriations...... 


Page. 


727 


.. 347, 682 


Justice Department—C ontinued. 


SUBJECT INDEX. 


Attorneys and marshals—salaries to be 
fixed as of July 1, 1923, subject to one 
adjustment before July 1, 1927 

Employees—subsistence, per diem in lieu 
of—fractional parts of a day—only en- 
titled to $2.67 when period of absence is 
more than 6 and not exceeding 12 hours. 

Extradition of criminals—fees for authen- 
tication of papers payable from State 
Department appropriation............ 


L. 


Labor Department: 

Employee— 

Subsistence—fractional per diem not 
authorized when short absences do 
not interfere with domestic arrange- 
ments for subsistence 

Traveling expenses—meals en route— 
reimbursement for cost of evening 
meal not questioned where traveler 
arrives at headquarters after 6 p. m_ 

Payments—advance—Second Assistant 
Secretary may be delegated to authorize 
an advance payment for subscriptions 
enti tedaicibuminenvesies 

Purchases—newspaper clippings may not 
be purchased without specific authority 

Leases: 

Commerce Department—Secretary may 
designate officer of one service to nego- 
tiate for another service 

Equipment of leased buildings—fire- 
alarm system may be installed if re- 
movable without destroying..........- 

Painting walls of hospital for psychologi- 
cal effect not required by lease—pay- 
ment authorized 

Rent—advance payments—for rental of 
quarters in foreign country for consul, 
OE Ec iirtincctentbacibenne 

Repairs in foreign jurisdiction—lease to 
be construed in light of law of place... 

Restoration—not required when due to 
ordinary wear and tear 

Surrender of premises before expiration 
of term does not relieve of rent 

Leave of absence: 

Annual— 

Government Printing Office—leave 
of absence without pay not counted 
in computing annual leave earned. 

Traveling expenses—Public Health 
Service employee recalled from 
leave of absence to official station 
for duty not entitled to 

Compensatory time for overtime not 
CNG scniigrasicwcdrvewiiiiedeoennin 

Compensatory time for Sunday work— 
various questions in Postal Service... 

Military— 

Naval Reserve Force members not 
entitled to, with pay for active 
training duty if aggregate exceeds 





Page. 


SUBJECT INDEX, 


Leave of absence—Continued 
Military—Continued 
Naval Reserve Force officer can not 
carry cumulative leave to appoint- 
ment in regular Navy 
Post Office Department employees— 
substitutes not entitled to 
Tariff Commission employee limited 
to 15 days a year if civil and mili- 
tary pay exceeds $2,000. ........... 
Naval station employees— 
Retention on rolls for purpose of, not 


Temporary, not entitled to, irrespec- 
tive of length of service 

Sick—Post Office Department employ- 
ees—when entitled.................. owe 

Library of Congress: 

Purchases—books—reasonable expenses 
for transportation and insurance in 
transit may be made on rejected as well 
as accepted material 

License: 

Municipal—United States not subject to 
local city permit for operation of gaso- 
line pump 

Livestock: 

Damages to, by airplane flight—no lia- 

bility in absence of negligence 


M. 
Mail: 
Insurance on shipments of currency pay- 
able as cost of safe delivery 
Marine Corps: 
Officer— 

Changing station from Manila to 
Quantico, Va., via Europe, may be 
reimbursed estimated cost of sub- 
sistence on transport by direct 
route and mileage for actual land 
travel in United States -..........- 

Transportation of dependents—cash 
reimbursement when using own 


Purchases of gasoline—price plus tax on 
dealer payable 

School-teachers for children of forces in 
Haiti not authorized. 

Staff sergeants—establishment of grade, 
assignment of enlisted men, and placing 
in third pay grade, within authority of 
Secretary of Navy 

Marine Corps pay: 

Saving clause, act June 10, 1922—exten- 
sion of enlistment after July 1, 1922, for- 
feits benefit 

Staff sergeants—entitled to pay of third 


Marine Coprs Reserve: 
Members—do not sever connection with 
service by accepting appointment in 
Marine Corps or any branch of naval 


Marshals, United States: 
Automobile purchased  illegally—taxa- 
tion as extraordinary expense does not 
III, eamiemeiiendl evect= a 


Page. 


1063 


Marshals, United States—Continued. Page. 


Fees not payable for service of National 
Guard court-martial process in Arizona. 
Purchases—padlocks and hasps for en- 
forcement of prohibition act authorized 
Salaries—to be fixed and adjusted by At- 
torney General—limitations 
Medical treatment: 

Appliances, prosthetic—Officers’ Reserve 
Corps are not entitled to, in connection 
with injury at instruction camps 

Army enlisted man in private hospital— 
not entitled to reimbursement for cost 
of surgical operation where procured on 
own initiative 

Dental—Naval Reserve Force—inactive 
duty does not entitle to 

Forest Service—employees—remoteness of 
employment does not make it “‘haz- 
ardous”’ or entitle to free treatment... 

Infirmary fees in educational institu- 
tions—Army oflicers not authorized to 
pay as tuition 

Mississippi River Commission—surgical 
operations on employees authorized____ 

Naval Reserve Force—at home author- 
ized by proper officers—reimbursable. . 

Public Health Service—employees in field 
only entitled to hospitalization in 
Public Health hospitals. 

Seamen, destitute American, United 
States not liablé for, prior to seaman’s 
discharge 

Vaccination—Coast Guard enlisted man 
refusing, breaches contract of enlist- 
ment—travel allowance denied 

Veterans’ Bureau beneficiaries. (See 
Veterans’ Bureau.) 

Veterans of former wars—Veterans’ 
Bureau may reimburse War and Navy 
Departments 

Veterans of Spanish-American War, 
Philippine insurrection, and Boxer 
rebellion entitled to hospitalization and 
traveling expenses for certain ailments. 

Membership fees. (See Conventions and 
associations. 
Mileage: 

Army officers— 

Detail to Militia Bureau entitles to 
mileage and not actual expenses _ _- 

Witnesses on behalf of United States 
entitled to regular allowance 

Coast and Geodetic Survey—ofticers— 
unrepeated travel limits to 

Naval officer— 

Commercial transportation procured 
in lieu of Government transporta- 
tion due to lack of time under 
change of station orders—payment 


Outside the limits of the United 
States in North America—only en- 
titled to actual expenses. ......... 

Transportation requests—what en- 
titled to when traveling by cir- 
Cultous £0UL0.. .coccuvcccncccevsceve 
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Mileage—Continued. 
Sea travel— 

Distances to be computed on Hydro- 

graphic Table of Distances by 








Page. | National Guard—Continued. 


statute not nautical miles__.._.. 742, 819 


Marine Corps officer—changing sta- 
tion from Manila via Europe to 
Quantico—allowed for actual land 
travel in United States and sub- 
sistence cost estimated on transport 
by direct route. -_.............-...- 

Navy officer— Pacific to Atlantic port 
on naval vessel under orders assign- 
ing to duty but no duty perform- 
GRHGRIENE.. 060500 hss. 

Navy officer—Pacific port to Atlan- 
tic port on naval vessel and per- 
forming watch duty—not entitled— 
complement of vessel not control- 


Witnesses— 

Army officers testifying on behalf of 
United States entitled._........... 
Government employee not entitled 
because absent from official station 
on leave when subpoenaed 

Military Academy: 

Commandant of cadets—Army officer 
serving as, not entitled to advanced 
rank, pay or allowances...............- 

Mines, Bureau of: 

Employees—subsistence—not payable at 
permanent station or headquarters— 
may be limited in time at temporary 


Miscellaneous receipts: 
Bribes paid to Government officers, or 
employees, to be covered into -_- 
Property, public, damaged—money re- 
ceived in compromise for loss of Coast 
Guard vessel to be covered inte____.__ 
Restoration of amounts from, not au- 
thorized unless pursuant to authorized 
use as appropriated moneys. -.-_....__- 
Sales of automobiles seized under pro- 
hibition act to be covered into 
Mississippi River Commission: 
Employees—surgical operations author- 


Money orders. (See Post Office Depart- 
ment.) 
N. 


National Advisory Committee for Aeronau- 
tics: 
Employment of enlisted man not author- 
National Banks: 
Examiners— 

Salaries and expenses from assess- 
ments against banks are subject to 
audit by General Accounting Office 

Subsistence—not entitled to, for 
days at home or stop-overs en 
route ...... eabenwcevenceconscosse 

National Guard: 
Court-martial process—Arizona marshal 
not entitled to fee for service.......... 


839 


271 


417 


208 


461 


296 


727 


57 


43 


SUBJECT INDEX. 


Enlisted men— 

Draft of organization does not con- 
stitute individual member of mili- 
tary forces if not accompanying due 
to disability nor entitle to war-risk 
compensation . . ................--- 

War-risk compensation not payable 
when not in the military or naval 
service due to insanity............ 

Members—burial expenses—death at 
home after termination of encamp- 
ment not payable 

National Guard pay: 

Active duty for training—officer (Re- 
serve)—may be paid, in addition to 
training pay in Officers’ Reserve Corps 
at different period, but not at same time - 

Ancient corps—federally recognized as 
unit of National Guard bars ancient 
PUIG. Scvcnicneddssnsnddbeivciis 

Drills— 

Equivalent duty—examination of re- 
cruits preliminary to Federal ree- 
munition 9Geh. oc) .cuicwch hac les 

Officers—medical examination of re- 
cruits prior to Federal recognition 
io mot Geld Gates... . 2 2ck uecs 

Subdivisions of a company drilling 
separately do not entitle either 
enlisted men or officers to pay..... 

Encampments—property and disbursing 
officer entitled to pay for, in addition 
to training camp pay while attending 
GROIN o.cencencter«nmensnnasstces 

Federal service—not entitled when re- 
NE I an intinentrebennteied 

Officers’ training camps—enlisted men 
attending only entitled to pay of grade. 

National Guard Reserve. (See National 
Guard pay.) 
Naturalization, Bureau of: 

Head tax—collection from applicants for 
naturalization to be deposited to mis- 
cellaneous receipts—refund from spe- 
cific appropriation 

Naval Academy. 

Midshipmen—confirmation in Naval 
Reserve Force without appearing be- 
fore board not authorized 

Naval Reserve Force: 

Enrolled members— 

Dental treatment—not reimbursable 
during inactive duty.............. 

Medical treatment—reimbursement 
when procured at home under 
tS cannunbeeaenenenen 

Fleet—service terminated by bad- 
conduct discharge may be counted 
to make up one four-year enlist- 


Officers— 
Leave accumulated may not be trans- 
ferred when appointed to Regular 


Service of, is separate and distinct 
from service under commission in 
Regular Novy ccccecevocsesesessse 


Page 
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Naval Reserve Force—Continued. Page. 


Transportation to and from training duty 
subject to military arrangement and 
land-grant deduction 

Naval Reserve Ferce pay: 

Active duty—members on active duty not 
entitled to retainer pay after expiration 
of enrollments or for interim between 
enrollments when retained on active 
Gy oceesh poeccbesesteconstncstbnaneese 

Active duty for training— 

Civilian pay for same period not pay- 
able if in excess of $2,000 aggregate - 
Held over period named in orders— 
entitled to pay for full period of 
service and travel time to and 


Aviation duty—computed on shore pay 
not inclusive of sea-duty pay 

Constructive service credit—after July 1, 
1922, not counted for active-duty pay... 

Excess or overpayment—no law to pre- 
vent collection 

Fleet transferred members—permanent 
additions to Navy pay do not include 
additional for cooks and stewards... -_.- 

Longevity—constructive service credit 
not counted for, when on active duty 
after July 1, 1922 

Retainer— 

Active duty for two months must be 
prescribed and performed in fourth 
year if not before—performance of 
drills sufficient first three years—3 
Comp. Gen., 243 modified 

Active service and drills both re- 
quired—pay to be withheld until 
active duty performed 

After expiration of enrollments or for 
interim between enrollments by 
reason of being retained on active 
duty—not authorized 

Confirmed ratings effective from 
date qualification completed before 
board. Former naval officer when 
enrolled 

Confirmed rating—midshipman con- 
firmed ensign without appearing 
before board not entitled 

Equivalent duty—flight duty for 15 
hours prescribed for class 5—at- 
tendance at drills does not excuse. 

Fleet enrolled members—service ter- 
minated by a bad-conduct dis- 
charge may be counted to make up 
one four-year enlistment 

Fleet transferred members—based on 
pay actually in receipt of on date of 
transfer—permanent additions do 
not include pay as stewards or 


Not a bar to civilian pa 
Naval stations: , 
Employees—temporary, not entitled to 


Navy: Page. 


Enlisted men— 


Burial expenses—clergymen’s fees 
may be allowed under Navy De- 
partment regulations................ 728 

Deserter—barred from any benefits 
under war risk act............... 238, 465 

Discharged for dependency accruing 
after enlistment is not for own con- 
venience and travel allowance pay- 
| ee ee 

Discharged within three months of 
expiration of enlistment, may 
count full credit for reenlistment 
gratuity 

Mail clerk—where office not legally 
established compensation for serv- 
ices not authorized_................ 

Retired—Panama Canal salary sub- 
ject to deduction of retired pay ___- 

Service which may be credited for re- 
enlistment allowance_......._._.._. 

Subsistence allowance not payable 
while on furlough—ner any other 
ration allowance. 

Nurses—transportation of, subject to 
land-grant whether on requests or cash 
payment 

Officers— 


Appointed from civil life prior to 
March 4, 1923, may count construc- 
tive service 

Leave—not entitled to leave accu- 
mulated while in Naval Reserve 


Mileage— 


Assignment to duty on board 
vessel but no duty performed— 
in travel status and entitled to 
mileage 

Assignment to watch duty on 
vessel from Pacific to Atlantic 
port bars mileage 

Entitled to, when using commer- 
cial instead of Government 
transportation due to lack of 
time under orders. 

ketired for disability may hold civil 
position irrespective of salary 

Transportation for self and depend- 
ents—no reimbursement on per- 
missible charige of station 

Transportation—medical officer not 
entitled to reimbursement for ex- 
penses incurred in making profes- 
sional visits at duty station 

Traveling expenses—New York to 
Honolulu entitles only to actual 
expenses although stopped at San 
Francisco en route 

Travel outside the limits of the 
United States in North Amer- 
ica—entitled to actual expenses 
GE sennmecettancsinnnard neeetan 724 
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Navy Department: 
Contracts. (See Contracts.) 
Disbursing officer—relief, not granted for 


Purchases — compulsory orders — con- 
tractor only entitled to price as fixed 
by department 

Secretary— 

Jurisdiction— 

Loss of naval vessels not a matter 
for determination by : 
None to designate as field duty 
not against an enemy, actual or 
DE -cuannnateencennstiees 
Navy pay: 

Absence due to misconduct—officer not 
entitled to pay, but may count as serv- 
ice for period or longevity pay 

Active duty— 

Officers—all active service after re- 
tirement counts 

Officer—tetired but ordered to con- 
tinue to settle accounts entitled to 
active Gulp POP .......5.5........ 

Allotments for insurance—acceptance by 
enlisted man of full pay without de- 
duction for premium does not lapse 
SI bin ddntnadnnédceatbndnaininbtie 

Aviation duty— 

Change of station by aviation 
squadron does not break detail 
otherwise regular 

Detail continued while en route 
between stations entitles to the in- 
creased pay, including leave of 


Enlisted men—minimum duty for 
calendar month performed in any 
portion of month entitles to pay 
for all portions under lawful detail. 

Awaiting orders—warrant officers not en- 
titled to, under jeint service pay act... 
Change in rating— 

Petty officers—eflective date author- 
ized by Bureau of Navigation—date 
of receipt not material 

Seaman, second class, to bugler, sec- 
ond class, is net such as to bar from 
saving clause 

Checkage by court-martial— 

“Not to exceed three months” is 
limitation on amount and not on 
prorating over longer period 

Mitigation of sentence by Secretary 
of Navy as involved loss of pay 
ineffective as to executed portion. - 

Remission of unexecuted portion does 
entitle to pay already forfeited___-. 

Setting aside of, for other causes than 
rendered approved sentence void, 
executed forfeitures may not be 


Setting aside of, by Secretary of Navy 
because original convening order 
not signed, does not authorize re- 
fund of amounts already checked _. 

Constructive service — civil appointee 
prior to March 4, 1923, may count 
under jeint service pay act............ 


Page. | Navy pay—Continued. 


127 


SUBJECT INDEX. 


Cooks and stewards—additional for, is 
not “permanent addition’’ to pay en- 
tering into computation of retainer pay 
in Fleet Naval Reserve 

Deserter— 

Enlisted man—surrender and reten- 
tion after expiration of enlistment 
does not entitle to pay 

Insane—not entitled to pay where 
insanity traceable to physical dis- 
ability due to own misconduct-.--- 

Extra duty—mail clerks—de jure and 
de facto officers—where office not legally 
established compensation for services 
not authorized 

Leave—warrant oefficers—no provision 
for, in joint service pay act 

Lieutenants of staff corps—entitled to 
fourth period when commissioned 
service equals that of lieutenant com- 
manders. 

Longevity— 

Enlisted men—deductions from 
elapsed time for various causes— 
forms for computation 

Officer— 

Absence due to misconduct 
counts as service. 

Civil appointee prior to March 
4, 1923, may count five years’ 
constructive service 

Retired—may count all active 
service for increase in active 


Officers’ Reserve Corps—credit for 
active service only 
Medals, pins and bars— 

Award not proper on two-year en- 

listment when regulations require 


Award from expiration of original 
enlistment proper if in accord with 
regulations at that time 

Periods— 

Lieutenants of staff corps entitled to 
fourth period when commissioned 
service equals that of lieutenant 
commanders 

Officer—absence due to misconduct 
counts as service 

Officers—retired—on active duty may 
count all active service to determine 
TT ihianenrcorersipctamiindiornel 

Warrant officers—less than six years’ 
commissioned service limits to 
first period 

Permanent additions—cooks and stew- 
ards—extra pay for qualification is 
not, and does not enter into computa- 
tion of retainer pay in Fleet Naval 


Petty officers—change in rating effective 
date fixed by Bureau of Navigation— 
date of receipt not material 

Prison expense allowance—amount used 
to be charged against pay appropriation 
and not checked against amounts due 
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SUBJECT INDEX, 


Navy pay—Continued. 
Retired Officers— 

All active service after retirement 

counts on active duty but not re- 

TENET Ts acumenacoccnncimiitiimedails 

Continued on active duty to settle 

accounts entitled to active duty 

Temporary lieutenant commander 

may continue same rank if active 
service after retirement entitles - __. 
Saving clause, act June 10, 1922—seaman, 
second class, to bugler, second class is 
not a change in grade 
Sea duty— 

Transportation of aviation squadron 
by vessel on change of station is 
re a ee ha ant 6 

Officer—where aboard ship for trans- 
portation and actually performed 
I NS Oise econo diccese 

Warrant officers—when entitled 
under joint service pay act__....._. 

Set-off—an illegal payment or overpay- 
ment may be set-off against current 
pay due a retired enlisted man-_..__..-- 

Shore duty—warrant officers when en- 
titled under joint service pay act...._.. 

Temporary commissions—retired officer 
on active duty may not continue pay 
of higher temporary rank six months 
after termination of war unless active 
aise ecananone 

Warrant officers— 

Commissioned as chief warranc officer 
may continue old pay until it equais 
or exceeds new pay under joint 
SE Slecnntcuprenceeseasas 

Less than six years’ commissioned 
service entitled only to pay of first 


When entitled to sea or to shore duty 
pay—no specified pay for leave or 
waiting orders—effective January 2, 
I bettie eae ae: Ciara al peoertanie isapiecoenme 
Newspapers and newspaper clippings. (See 
purchases.) 
oO. 
Oaths. (See Traveling expenses.) 
Officers and employees: 
Appointment— 
After retirement age not authorized _- 
Recess, entitles to compensation until 
successor qualifies 
Classification— 
Allocations are mandatory and may 
not be voluntarily waived by re- 
maining in lower grade to promote 
another employee_-..............-.- 
Appropriation unit defined.......... 
Average provision— 


Detailed employees subject to 
average of unit from which 
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Officers and employees—Continued. 

Classification—C ontinued. 

Average provision—Continued. 

One employee in grade not sub- 

Civil War veteran’s widow may not 

be reduced although getting odd 

NI i a cicthiitn Ate ioctl sha 

Detailed employees—average of unit 

from which paid governs........... 
New positions— 

Employee not entitled to pay 
until position is allocated_--_- 

May be created within appropria- 
tion limit with approval of Per- 
sonnel Classification Board___- 

Oaths not required in allocated posi- 
tions, or changes within allocated 
grade—required upon changes be- 

Per diem rates— 

Abolished after July 1, 1924— 
overtime limited to per hour 
employees at regular hourly 
MR ise eis sssi ast i. 

Maximum by dividing maxi- 
mum per annum by 360___.__. 

Promotions within grade—authorized 
simultaneously with allocation in 
grade subject to average provision 

Reinstatement after July 1, 1924, 
must not violate average of grade__ 

Reductions—excepting initial allo- 
cated salary from average restric- 
tion—reductions not authorized to 
reduce average................. \ 

Temporary employee not authorized 
to fill position while other employee 
is on leave 

Transfer— 

After July 1, 1924, must not vio- 
late average provision. ....___- 

Same grade at same compensa- 
tion; higher grade at higher 
compensation; but not to higher 
salary in same or a lower grade. 

Field service to classified posi- 
tion limited to minimum salary 
CBE a oc cccccisccisscantes 

Contracting with— 

Agriculture Department may em- 
ploy game wardens with additional 
compensation for motor boats or 
other equipment .--..............- 

Reimbursement for hospital treat- 
ment of veteran not barred because 
hospital owner was Government 
CGI. 5 ak eR 

Cooperative— 

Retirement deductions—how made-. 

(See also subhead, Part time.) 

De facto— 

Commissioner, United States, ac- 
cepting office as register of land 
office vacates office—fees not ques- 
tioned after disability removed___. 
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Officers and employees—Continued. 

De facto—Continued. 

Immigration Service guard contin- 
ued after retirement age has de facto 
status and entitled to pay re- 
ceived—not deductable from an- 
nuity payments --.-.......-- Lewsie 

No de jure or de facto officer where 
there is no de jure office—compensa- 
tion for services not authorized... 

Delegation of authority— 

Advertising—Secretary of Interior 
may delegate authority to subordi- 
nate official... _.- Wee I Rt SAS conte 

Assistant Attorney General may, by 
direction, authorize incurring of 
expenses by United States courts 
under the appropriation “ Miscel- 
laneous expenses, United States 
courts” 

Labor Department;-Second Assist- 
ant Secretary may be delegated to 
authorize an advance payment for 
subscriptions to periodicals 

Periodicals, subscriptions for—certifi- 
cate for, may be issued by the 
Assistant Secretary of Interior 
where duty delegated to him by 
Secretary. 

Detailed— 

Hospital treatment—Public Health 
Service to Veterans’ Bureau—ap- 
propriation available 

Treasury Department engineer to 
Army transport—entitled to travel- 
ing expenses but not to a higher 
salary as from the War Depart- 
ment....... onnadocinent: a 

Ex-soldiers— 

Preference under civil service rules 
does not entitle to per diem pay 
after discharge when no service 
rendered 

Holding two positions (See Compensa- 
tion, double.) 

Part time—Shipping Board employee 
may also receive salary from American 
Bureau of Shipping for distinct and 
separate duties 

Physical examination—air mail pilots— 
to determine continued fitness for serv- 
ice payable from air mail appropria- 
BOR cobinctoddtttibincddiestes 

Promotion (See Compensation, pro- 
motion.) 

Transferred—hospital treatment of— 
Public Health Service to Veterans’ 
Bureau—governed by regulations of 
fk ee 

Witnesses—fees and mileage—tecall from 
leave to testify does not entitle 

Witnesses in State court—fees—entitled 
to receive, when on leave 

Officers’ clubs. (See Quarters, commutgtion 
of.) 

Officers’ Reserve Corps. (See Army and 
Army pay.) 


Page. 


P. 
Panama Canal: 

Army and Navy enlisted men detailed 
to—retired pay is subject to deduction 
I cn a a 

Contracts. (See Contracts.) 

Passport fees. (See Consular Service.) 
Patent Office: 
Purchases—gloves, rubber—not author- 


Payments: 
Advance— 
Newspapers do not come under act 
providing for periodicals ousce 
Periodicals— 
Agriculture Department may 
pay in advance 
Interior Department—Assistant 
Secretary may be delegated to 
authorize 
Labor Department—Second As- 
sistant Secretary may be del- 
egated to authorize 
Treasury Department—approval 
of requisition by Secretary is 
not a certification in writing... 
Rental of quarters in foreign 
country for consul, not author- 


Penalty for not paying in 10 days may 
not be imposed on Government con- 
trary to contract 

Voluntary— 

Consul may not pay rent in advance 
and be reimbursed 

Messenger service paid for by report- 
ing company under long-continued 
practice to be discontinued—pay- 
ment authorized 

No reimbursement for, where made 
without prior authorization 

Pension Office: 

Checks for pensions cashed by post- 

master and lost—procedure 
Personal furnishings: 

Aprons and sleeves—for use of employees 
of mint and assay offices not considered 
personal furnishings and their purchase 
allowed . 

Boots, rubber—required in performance 
of regular duties in fish culture station— 
not authorized—distinguished from 
metal reinforced gloves 

Coats, laboratory—War Department may 
not purchase for employees of filtration 
plant laboratory 

Gloves, metal reinforced, for laboratory 
use—Bureau of Standards authorized _- 

Gloves, rubber—Patent Office employ- 
ees not authorized 

Hat—purchase of, to replace article lest 
by employee on work, disallowed 

Rules for purchase of. ..........c«0««---- 

Personal services: 

Brokerage fees—no authority for payment 

for the services of a real-estate broker 
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Personal services—Continued. Page. 


Dentist—service to supposed beneficiary 
of Veterans’ Bureau, payment author- 


Detective—payment for expenses incurred 
in apprehending post-office robber 


Experts—Tariff Commission authorized 
to pay expenses for consultation prior to 
appointment 

Game wardens with equipment may be 
employed at nominal salary plus per 
diem when on duty 

Interpreter for Alaska district courts— 
compensation and traveling expenses 
payable from Schedule “C” fund of 
court without jurisdiction of account- 


Manuscripts, typewritten—furnishing of, 
by contract considered personal serv- 
ice—practice to be discontinued at close 
of fiscal year 

Messenger—hire of, from time to time as 
needed—administrative matter 

Messenger—Interstate Commerce Com- 
mission—reimbursement to reporting 
company for hire authorized but prac- 
tice to be discontinued 

Reporters—Interstate Commerce Com- 
mission hearings—messenger service 
not included in contract but reim- 
bursement authorized ; 

School teachers—Marine Corps appro- 
priation not available for teachers in 
Haiti for children of forces of occupa- 
IB oc adcontacscebecdapatichsheccnsiss 

Philippine Islands: 

Customs duties—oil for Navy purchased 

c. i. f. Cavite—contractor required to 


Philippine Scouts. (See Army and Gratuities.) 
Porto Rico: 

Customs collector may purchase automo- 

bile from collections. .................- 
Post Office Department: 

Air mail pilots—physical examination as 
to continued fitness for duty is neces- 
sary—incidental expense payable from 
air mail appropriation 

Appropriations—transfer of, to Treasury 
Department—procedure 

Assistant postmasters—bonding of, does 
not relieve postmaster of liability 

Employees— 

Appointments and promotions—ef- 
fective when nonautomatic from 
date approved by First Assistant 
Postmaster General—local pest- 
masters have no appointive power. 

Holidays—absent when required to 
work—lose one day’s pay and com- 
pensatory time 

Leave of absence—sick, accrual of___- 

Overtime compensation allowable 
when no substitute available—not 
subject to retirement deductions__ 


Post Office Department—Continued. 


Employees—Continued. 

Overtime and deficiency accounts 
may be closed at end of fiscal year 
and when transferred 

Promotion—special clerks dependent 
upon sélection—not authorized re- 
troactively 

Retirement—deductions—damage to 
mail truck set-off against refund__. 

Sunday work—compensatory time 
when not working, pay of substi- 
tute, and leave periods 

Thefts from mails do not authorize 
checkage of compensation or set-off 
against retirement refunds if not in- 
sured or registered 

Substitutes not entitled to military 


Mail messengers—postmaster acting as, 
authority of doubtful permanency— 
no additional pay when acting volun- 


Money orders—forged endorsements— 
remitter not reimbursable when neg- 


Parcel post—insurance on official mail 
authorized 
Postmasters— 

Assistants in third-class offices 

authorized | in addition to extra 


Cashing Government checks errone- 
ously issued, liable to bank in 
.which deposited 

Jurisdiction—none to appoint or 
promote—may only recommend... 

Shortage in accounts collected from 
postmaster—United States will not 
proceed against assistant 

Railway postal clerks — 

Compensatory time—when granted 
for holiday work_--- 

Rural carriers—compensat ion—increase 
for length of route or for pouch mail 
retroactive to first of month 

Sales—paper, waste and other public 
property—proceeds to be deposited as 
a part of postal revenues of 

Special clerks—promotion, not authorised 
retroactively -........ 

Star-route contracts—deductions for fail- 
ure to perform service not reviewable 
by accounting officers—After charge 
raised and certified to General Ac- 
counting Office may not be removed 
by administrative action 

Practice: 

Reopening settlement of former auditor 
after acceptance of payment—when 
emtthnenienO iin dsc. ssceci cesees 

Review of dis allowance in disbursing 
officer’s account may not be requested 
by person benefited—should refund and 
ne niacin assis 
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Practice—Continued. Page. 


Revision after accepting payment—trans- 
portation charges covering increase of 
which the claimant was not advised at 
time of certifying voucher allowed. - - 

Revision of predecessor's decision— Vet- 
erans’ Bureau Director may correct 
awards retroactively except as to past 
payments which need not be refunded - 

Printing and binding: 

American and British Claims Arbitra- 
tion—all printing done in this country 
must be done at Government Print- 
ing Office if entire cost is to be borne 
by the United States... 

Courts, United States—authorized to be 
done elsewhere than at Government 
Printing Office only on advance ap- 
proval by court 

Field service—Interior 
linitation to $10,000 by Joint Committee 
on Printing is sufficient designation as 
urgent and necessary 

Reprints of abstracts of Government 
publications—may be obtained only as 
printing from the Government Print- 
ie Bi inecanmenance aeaminiednieeabe 

Prisoners 

Clothing gratuity on discharge—six 
months’ sentence necessary Pas 

Guards for—traveling expenses—where 
prisoner escapes while enroute through 
guard’s negligence, guard not entitled 
to additional expense occasioned by 
recapture. . 

Infants born in prison—appropriation for 
support of prisoners available for 
limited period Sod 

Shoes—must be obtained from Leaven- 
worth padee 

Tobacco may be furnished from appropri- 
ation for support of prisoner. . 

Prison expense allowance. (See Navy pay.) 
Property, private 

Conversion by Army enlisted men 
finding not guilty of larceny by court- 
martial does not excuse from checkage 
for value of 

Damaged by Army 

Cattle frightened by airplane—no 
liability for shrinkage in weight or 
breaking fence 

Civilian employees of Army may not 
have pay checked to reimburse 
private owners 

Municipal fire bydrant by Army 
truck going to Army ball game held 
incident to training, etc 

Damaged by Army enlisted men 
checkage of pay to reimburse—eftect of 
subsequent court-martial sentence 

Damaged in rendering emergency serv 
ice—repairs to fire truck author zed 

Damages to, or loss of 

Claims for, not subject to certification 
to Congress by General Accounting 
EE es ee oe 


INDEX. 


Property, private—Continued. 
Lost in military service— 

Army officer not entitled to benefit 
of act of March 2, 1923—action 
under act December 28, 1922, not 
for accounting officers. 

Application within time limit for 
return of, sufficient to reimburse for 


imbursement - alain 
Held temporarily in warehouse under 
shipping instructions and lost by 
fire—reimbursement authorized __. 
Lost. or damaged at post laundries—no 
appropriation for reimbursement 
Property, public 
Conversion by contractor—settlement on 
basis of replacement cost plus price 
realized by contractor 
Damages— 
Bailee for sole benefit of Government 
not liable for destruction by fire 
Money received in conpromise for 
loss of Coast Guard vessel to be 
covered into miscellaneous receipts. 
Set-off against retirement refund due 
responsible employee a 
Import duties on, may be refunded even 
though filed outside time limit 
Insurance on—parcel post shipments 
authorized 
Loan of, between bureaus or services— 
reclamation fund may be reimbursed. 
Lost in transit. (See Transportation.) 
Storage—autos assigned to Organized Re- 
serves—by informa] agreement author- 
Storage—Government not liable for where 
stored without its authorization or 
knowledge —_ 
Warehousemen’s lien does not attach to 
Government property stored without 
its authorization or knowledge 
Public buildings 
A |terations 
Post Office Department—procedure 
to reimburse Treasury Departinent 
for 
Public Health Service hospitals 
availability of appropriations for 
installation of special X-ray equip- 
ment 
Indian schools —contract for construction 
may not obligate two fiscal year appro- 
priations 
Navy and Munitions—heating plant 
purchase of fuel oil authorized 
Portable—Public Health Service—ap- 
propriations available for repairs and 
equipments 
Repairs 
Ellis Island hospital—minor repairs 
are “ physical upkeep’’ and payable 
from Immigration Service appro- 
priation erecee 





SUBJECT INDEX. 1071 


Public buildings—C ontinued Page. | Public Health Service—Continued. Page. 


Repairs—C ontinued. 

Hospitals under Public Health Serv- 
ice—minor repairs authorized from 
Public Health Service appropria- 
tion “‘pay of personnel,”’ etc., but 
general repairs are chargeable to 
“repairs and preservation of public 
buildings” 

Veterans’ Bureau — appropriations 
available when done by temporary 
employees and when on contract 

Public funds: 

Accountability—acceptance of personal 
checks at risk of receiver of public 
moneys 

Advances 
rants for withdrawals from Treasury 
must be countersigned by Compt@ller 
General eee 

Bribes paid Government officers or em- 
ployees to be covered into miscellaneous 
receipts... 

Expenditures—determination of, within 
jurisdiction of Comptroller General 

Federal Reserve Board—assessments col- 
lected from reserve banks are, and sub- 
ject to general restrictions—not avail- 
able for premiums on surety bonds 


468, 658 


Transportation of—insurance premium 

payable as part of cost 
Public Health Service 

Buildings — alterations — availability of 
appropriations for installation of special 
X-ray equipment in hospitals 

Employees— 

Detailed and transferred to Veterans’ 
Bureau—hospital treatment of, de- 
pends on status 

Leave of absence—where recalled 
from leave of absence to official sta- 
tion not entitled to traveling ex- 
penses cnnaed 

Medical treatment—field employees 
entitled to hospitalization only in 
service hospitals 

Pharmacists—retirement deduc- 
tions 244 per cent to be computed 
on annual basis to which entitled 
when quarters in kind not fur- 
nished 

Officers 

Commissioned in both Public Health 
Service Reserve and Officers’ Re- 
serve Corps may only draw pay 
under one commission during en 
campments 

Rental allowance. (See Quarters, 
rental allowance ) 

Transportation of dependents —only 
entitled to transportation from old 
permanent station to new perma 
nent station-—not to temporary sta- 
tions 

Traveling expenses—attending con- 
ventions for Veterans’ Bureau not 
payable 


Portable buildings—appropriations avail- 
able for repair and equipment -_______. il 


Public lands: 


Fees—payment by personal check at risk 
of receiver __ ae ; 
Refunds of fees and commissions— 

Time limit runs against individual 
heirs—application by one heir does 
not stop statute as to others. __.__ 

Time limit does not run when entry 
erroneously allowed and canceled 


Purchases: 


Ammunition—may be purchased by De- 
partment of Agriculture for destruction 
of predatory animals 

Aprons and sleeves—for use of employees 
of mint and assay offices allowed 

Automobiles—proposals for Fords, in 
eluding one for Star car held to satisfy 
section 3709, Revised Statutes av 

Auto repair parts—tax payable by Gov- 
ernment when no advertising or con- 
tract and not contrary to written pur- 
chase order... ansaid ok 

Auto truck—seats for emergency use do 
not make it a passenger-carrying vehi- 
cle. 4 . . hana 

Bidders, lowest—evidence of, to be fur- 
nished accounting officers . ‘ 

Books—Library of Congress—reasonable 
expenses for transportation and insur- 
ance in transit may be allowed on re- 
jected as well as accepted material 

Books of reference—city directory consid- 
ered as, and purchase authorized 

Boots, rubber—Commerce Department— 
fish culture station—not authorized as 
personal furnishings s 

Boots, rubber—Navy Department—con- 
tractor only entitled to price fixed as 
“just compensation’’ by the depart- 
ment ‘ 

Chart, marine—unnecessary when could 
have gotten from Coast and Geodetic 
Survey 2 . 

Coats, laboratory— prohibited as personal 
furnishings 

Commandeered 

Fair and just price is market price 
prior sale agreement immaterial 

Just compensation—contractor only 
entitled to price as fixed by depart- 
ment 

Contingent funds 

Approval of schedule by head of de 
partment—when sufficient 37) 

Delivery--immeiate, does not excuse 
formal contract 

Envelopes—Supreme Court of United 
States must purchase through Post 
Office contracts 

Exchange of old for new 

Old presses may be exchanged as part 
consideration for new but value 
must go to miscellaneous receipts 

Typewriters 
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Purchases—Continued. 








Fiscal year—contract at close of fiscal year 
1922 for equipment for needs of, and to 
be delivered in, 1923, chargeable to 1923 
a 

Gloves, metal reinforced—Bureau of 
Standards authorized as not personal 
iti ccndinniancctineigcitre 

Gloves, rubber—Patent Office, not au- 
i inincnnadcetmammnbimenene<e 

Hat—to replace article lost by employee 
ee 

Ice-machine parts—overhead charges in 
receiving back material purchased 
without authority not chargeable to 
0 RS eee 

Manuscript, typewritten—furnishing of 
considered personal service—practice 
to be discontinued at close of fiscal year - 

Mistake in bid—price quoted per square 
yard intended per square foot—actual 
cost allowed bidder 

Newspapers— 

Commerce Department— 
Advance payment not author- 
ized but may exceed $100 limit. 
Daily publication of arrival and 
departure of vessels and adver- 
tisements but not general news 
is not a newspaper but a peri- 
ME oie ciaetectan cinaeweoss 

Newspaper clippings— 

Federal Power Commission may con- 
tinue during fiscal year 1924—sub- 
ject to same restriction as news- 


Labor Department not authorized to 
purchase witheut specific authority - 
Oil (fuel)—State, War, and Navy Depart- 
mevt Buildings. Commission author- 
ized to purchase direct from oil concerns 
using appropriation for fuel for heating 
plant of Navyand Munitions Buildings - 
Padlocks and hasps for enforcement of 
Prohibition Act authorized .._._. 
Periodicals. (See Books, periodicals, and 
magazines and Payments, advance.) 
Presses—old exchanged for new—ac 
i ccavccnccncsccapcncesdsiiccawd 
Real estate—abstract of title—when pay- 
able from purchase appropriation... ... 
Rejected material—overhead charges in 
receiving back materia) purchased with- 
out authority not chargeable to Govern- 
E ccmucatemetucansspoceussbdniie 
Reprints of Government publications 
may be obtained only as printing from 
Government Printing Office........... 
Stove, Lang—advertising excused by 
exigency 
Title— 
Delivery f. 0. b. point of shipment, sub- 
ject to inspection at destination— 
title passes on delivery to carrier... 
Delivery f. 0. b. and inspected at 
plant of contractor—title passes to 
United States and contractor not 
liable for damage in transit 
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Purchases 


INDEX, 





Continued. 
Tobacco, snuff, cigarette papers, and 
matches for Federal prisoners author- 
ized _. candi 
Tomatoes, canned— oe ‘end just price 
for, when commandeered ___........... 
Typewriters. (See Typewriters.) 
Jnnecessary—marine chart that could 
have been obtained without cost from 
Coast and Geodetic Survey—for ad- 
ministrative action looking to reim- 
bursement of appropriation by em- 
ployee responsible. .................... 
Water for drinking—evidence necessary 
DRIGER .cctwhrusendascuaseséocccbens 
Water, drinking—municipal supply must 
be condemned to entitle. .............. 
Wire reinforcing cloth—price quoted 
per quare yard instead of per square 
foot—mistake adjusted by allowing 
actual cost to vendor 


a 


Q. 


Quarters: 


Commutation of— 
Army Officers— 

Service, cr officers’ clubs on 
Government land—occupancy 
of, bars commutation........_. 

Tent quarters tendered and re- 
fused—not entitled............ 

Availability of quarters—not for 
decision by Secretary of War when 
quarters actually occupied......... 

Dependents of Army officer— 

Husband and four adult children 
living and not incapacitated, 
mother not dependent......... 

Mother having sufficient to pur- 
chase annuity not dependent... 

Stepmother does not entitle 

Dependents of naval officer— 

Duty at Hampton Roads not 
a aire ek cea 

Husband living apart, but not 
divorced from mother, who 
is running boarding house— 
mother not dependent......... 

Mother—what constitutes a liv- 
ing, dependent on what a rea- 
sonable and prudent person 
would spend without reim- 
bursement from Government.. 

Mother — contributions from 
son—necessity must be shown 

“when mother has independent 
income—relationship not ‘Suffi- 


Mother is not dependent when 
her husband is not incapaci- 
IE encastemmtnintedittonanes 


Field duty is limited to operations 
against an enemy, actual or poten- 
tial_. - iuvosebeogiines 

In kind—Public Health Service—value 
of, considered basic compensation, sub- 
ject to retirement deductions 
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Quarters—Continued. 
Rental allowance— 
American Battle Monuments Com- 
mission secretary not entitled; other 
members’ right to, not affected ___. 
Availability of public quarters— 
Army field clerk may not deny 
when occupying part of quarters as- 
signed to other officer 
Dependency—what constitutes. -.--- 
Dependent child—certificate of officer 
to be accepted if no knowledge to 
contrary 
Dependents of Army officer— 
Mother with husband and four 
adult children not incapaci- 
tated, not dependent 
Mother having sufficient to pur- 
chase annuity is not dependent. 
Dependents of National Guard offi- 
cers—mother not dependent when 
has two or more unmarried sons not 
incapacitated 
Dependents of naval officer— 
Mother—contributions from son 
do not establish dependency 
when mother has income of 


Page. 


Mother—relationship does not es- 
tablish dependency 

Reasonable living is what a rea- 
sonable and prudent person 
would spend without reim- 
bursement from Government... 

Dependents of Public Health Service 
officer— 

Contributions made to keep prop- 
erty intact are not support 

Mother able to purchase annuity 
is not dependent . ‘ 

Dependents of Reserve officer attend- 
ing schools of instruction—not en- 
titled to, for dependents, where 
quarters available for self.......... 

Details — Army officers — comman- 
dant of cadets not entitled to 
greater allowances 

En route awaiting transportation— 
Naval officer entitled if public quar- 
ters not available and not occupied - 

Leave of absence— 

Army field clerk occupying quar- 
ters assigned to another, prior 
to leave, not entitled while on 
leave - . 

Army officer not entitled while 
on leave prior to discharge 

National Guard officers—entitled, for 
period of travel from camp not ex- 
ceeding 72 hours... 

Naval officers— 

Sea duty—change of station on 
vessel performed by aviation 
squadron does not entitle... ._. 

Bick leave entitles to, for not ex- 
ceeding six months 


| Quarters 
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Continued. 
Rental allowance—C ontinued, 
Officers’ Reserve Corps—thirty-first 
of month included in_........- 76 
Reserve officers attending schools of 
instruction—not entitled to, for de- 
pendents, where quarters available 
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Sea duty—naval aviation squadron 
changing station on vessel is not sea 
CF din kcictimietbditiibibtbasgnncee 

Sick leave—Navy officers may con- 
tinue in receipt of for not exceeding 
six months after detachment from 


Railroad Administration: 
Employees of railroads—claims by, not 
for General Accounting Office 
Railroad Labor Board: 
Members—recess appointment entitled 
to compensation until successor quali- 


Rations, commutation of: 
Army, enlisted men— 
Furlough entitles to 
Not entitled when under civil arrest 
Navy, enlisted men—furlough does not 
entitle to. 
Real estate: 
Assessments for, street improvements— 
not applicable to Federal property 
Brokerage fees—no authority for payment 


Title, abstract of—Veterans’ Bureau hos- 
pital purchased at net cash price—cost 
of abstract payable from same appro- 
priation 

Keclamation Service: 

Accounting—administrative examination 
required to be at seat of Government... 

Contracts. (See Contracts.) 

Equipment loaned for other work—fund 
to be reimbursed estimated deprecia- 
Geiconisendcscuetuleweashs . 

Horse hire—injury due to negligence— 
veterinarian fee payable 

Reclassification of civilian employees 
Officers and employees 
Refunds: 

Income tax on bonds containing a tax-free 
covenant ° 

Public-land entries, applic: ation 
of two-year limitation on filing claims 
for refund of excess payments by heirs 
or distributees of deceased entryman. 810, 

Rental allowance. (See Quarters.) 
Retirement: 

Civilian— 

Annuity is payable to date of death of 
annuitant, and the accrued amount 
thereof is payable to estate of de 
ceased annuitant 

Annuity—Set-off for pay after retire- 
ment age in de facto status not au- 
thorized 


(See 
-Classification.) 


excess 

















































































































































































































































































































Retirement—Continued. 
Civilian—Continued. 
Deductions— 

Computed on annual basis to 
which entitled when quarters 
in kind not furnished.._......- 

Cooperative employee — com- 
puted on entire base pay. 
Deduction from pay by State 
to be made by State and for- 
warded to department --...... 

Postal employees’ overtime com- 
pensation not subject to....... 

District of Columbia retired school- 
teachers—on temporary leave of 
absence during June, 1919, and 
who on June 30, 1919, had not been 
in a nonpay status for more than 
a year, are entitled to_-. oh 

Employment after retirement age— 

De facto status entitling to retain 
pay received without deducting 
DI. 2. ooo ssdeoncece 

Temporary, not authorized.....- 

Refund of deductions— 

Set-off for damage to mail truck 
not authorized until employee 
is notified, but amount may be 
held in fund _. rene 

Set-off authorized for spoilage by 
plate printer in Bureau of En- 
graving and Printing : 

Set-off—postal employees not sub- 
ject to set-off for thefts from 
mails if not such as the Govern- 
ment is required to indemnify. 

Bet-off of indebtedness—proce- 
dure 

Military 

Army enlisted men—fraudulent en- 
listment service counted........... 

Naval officer retired for disability 
may hold civi! position 

Rewards 

Internal revenue—informer entitled to 
reasonable amount when resulting in 
eee @0 CRs, ccnccncsconemneesen 

Prohibition enforcement informers not 
entitled to where information was fur- 
nished without offer of reward, or agree- 
inedemeciote 


St. Elizabeths Hospital: 
Employees—temporary, may not be ap- 
pointed when past retirement age 
Sales 
Default of bidder 
Deposit forfeited and 20 per cent of 
bid charged on liquidated damages - 
Deposit forfeited and charged with 
difference between bid and lower 
RUINED), 06 dni becssdbbress<ne 
Deposit forfeited as liquidated dam- 
ages—no interest in higher price 
realized on resale 
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210 


744 


119 


826 


878 


40 


119 


541 
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Sales—Continued. Page. 
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Paper, waste and other public property of 
Post Office Department—proceeds to 
be deposited asa part of postalrevenues 762 
Refunds—purchaser not entitled to re- 
fund of original deposit where de- 
CU nde bnoavdadeskebnned 39, 65, 541, 685 
Resale—original purchaser returning 
goods entitled to proceeds of resale less 
expense of, to United States._........ 649 
Seized automobiles— 
Advertising chargeable to proceeds 


Storage and other expenses—when 
limited to proceeds from sale... 347, 482 
Surplus war supplies— 
Damages, liquidated—purchaser for- 
feits 20 per cent of sale price, as 
liquidated damages, if sale not 
CO nsec c TR. 54 
Forfeiture of original deposit—where 
sale not completed original deposit 
for privilege of bidding forfeited... 541 
Losses in transit—no liability when 


sold f.0.b. point of origin.........- 586 
Proceeds —when available for re- 
I  ensckencascaus . 274 


Refunds—purchaser not entitled to 
refund of original deposit where de- 
faulted Se eile ekenitive iiidpeieasinn 685 

Resale—original purchaser returning 
goods entitled to proceeds of resale 
less expense of, to United States... 649 

Sight draft against limited letter of 
credit—bank responsible for failure 
to present im time................ 94 

Warranty—purchaser not entitled to 
refund of purchase price where 
goods not warranted or guaranteed. 649 


Seamen 


Destitute American— 

Deserting ship—owners not required 
to transport to United States free 
of charge 

Medical treatment—United States 
not liable prior to seaman’s dis- 
SO 755 

Owners of wrecked vessel may not 
be reimbursed for subsistence and 
transportation of the seamen to 


United States port....... sealants 148 
Relief—entitled to whether formally 
discharged or not.........-.-..... 755 


State school ship cadets and instruc- 
tor are not but working crew is.... 374 
Transportation 
Desertion relieves company from 
returning on their vessels free 
I tasted ese eee 936 
Mileage computed on statute 
miles based on Hydrographic 
Table of Distances......... 742,819 
Rate—lowest passenger rate re- 
fers to general rate—not rate 
for particular race—(Asiatic).. 819 
Wages— 
Insane seamen’s wages may be de- 
posited in Treasury as trustfund.. 852 
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Seamen—Continued. 

Wages—Continued. 

Limitation of six years for filing 
claims by heirs of deceased seamen 
not extended by war 

Payable to date of discharge although 
not performing service due to 
mental incapacity 

Shipping Board, United States: 

Property of—is Government property 
and its transportation is subject to 
equalization agreements 

Shipping Board Emergency Fleet Corpora- 
tion, United States: 

Judgments—arrest of vessels does not 
authorize payment by disbursing 


Page. 


Soldiers’ bonus. (See Veterans’ Bureau— 
adjusted compensation.) 
Standards, Bureau of: 
Cement analysis for War Department— 
reimbursement for actual cost 
Purchases—gloves, metal reinforced— 
authorized 
State Department: 
Extradition papers—fees payable from 
proper appropriation 
States: 
Federal aid— 
Agricultural experiment stations— 
certificate required on or before 
July 1, not ‘as of” 
Highway construction within Indian 
Reservations 
Pink boll worm, eradication of—ap- 
propriations for not available for 
damages sustained by planters 
prior to beginning of fiscal year for 
which made 
State school ships. (See Seamen.) 
State, War and Navy Department Buildings, 
Commission: 
Leases—fire-alarm system may be in- 
stalled if removable. ................- 
Purchases—fuel oil for heating plant in 
Navy and Munitions Buildings author- 
ized 
Statutory constructions: 
Advance payments—act of March 4, 1909, 
35 Stat., 1054, authorizing Secretary of 
of Agriculture to pay in advance for 
publications, not repealed or superseded 
by act of March 4, 1915, 38 Stat., 1049, 
permitting advance payments for peri- 
Effective date of act of Congress is date 
of approval 
Fraud overcomes statutory presumption 
of sound condition in case of enlisted 


“In any one year” does not establish a 
permanent authority 

Presumption of sound condition—appli- 
cation of, to Veterans’ Bureau disability 
com pensation 
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Statutory constructions—Continued. 
Section 287, Revised Statutes, “under di- 
rection of Secretary of Navy” repealed 
by accounting act of June 10, 1921. 479 
Time—period computed by excluding 
first date and including latter date..... 123 
Storage: 
Automobiles assigned to Organized 
Reserves—may be stored during active 
use by informal agreement 
Property, public—Government not liable 
for, where stored without its authoriza- 
tion or knowledge 
Seized automobiles—charge may not ex- 
ceed proceeds from sale—exceptions__ 347, 682 
Subpoenas. (See Witnesses.) 
Subrogations. (See Contracts and Bonds, 
surety.) 
Subsistence: 
American Battle Monuments Commis- 
sion— 
Maximum $5 per diem, except during 
fiscal year 1925. 
At headquarters—Bureau of Mines em- 
ployees not entitled 
At home— 
Indian Service employee allowed pro 
rata share shown by grocery bills 
for meals prepared by wife__.____ _- 95 
National bank examiners not entitled 43 
Auto hire to and from work—when allow- 
able as not subsistence... _.....___.- 
Fractional days—short temporary ab- 
sences as to negative the incurring of 
any actual expenses do not entitle to 
reimbursement _............... . 508, 739, 966 
Infants born in prison—appropriation for 
support of prisoners available for, for 
limited period 
Maximum— 
American Battle Monuments Com- 
mission—limited to $5 except during 
1925. - . 
Customs Service—employees limited 
to $5—limit not waived by new act - 
Meals en route—reimbursement for cost 
of evening meal not questioned where 
traveler arrives at headquarters after 6 
Dela weanaceeeee 
Per diem in lieu of— 
Coast and Geodetic Survey—offi- 
cers—not entitled for unrepeated 
travel within United States _. 
Customs Service employee—tempo- 
rary detail prolonged by duty 
without written orders may still be 
temporary 
Fractional days— 
Absent more than 6 hours and 
not exceeding 12 hours entitles 
to $2.67 under regulations of 
Justice Department 
Absence which would not inter- 
fere with ‘domestic arrange 
ments for subsistence does not 
sasuecenéetece 598, 739, 966 
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Subsistence-—Continued. 
Per diem in lieu of —Continued. 

National bank examiners are not 
entitled to, for days at home or for 
unauthorized stop-overs en route - - 43 

Porterage for bedding—allowable as trans- 
portation, not subsistence, when travel- 


Page. 


OO CG a..ntitmrtiaasvovgiiitinntoon 352 
Stop-overs—national bank examiners not 
SIUNOE clic chinenidiiieintridinbddeeme 43 


Temporary duty— 
Bureau of Mines may limit number of 
days payable at temporary station. 208 
Dependent upon facts—not on 
ON eli aaa a ati ae tani 331, 907 
Detail prolonged without written 
orders may still be temporary— 
customs service 
Transportation back and forth be- 
tween two stations held traveling 
expense and not subsistence... .... 478 
Veterans’ Bureau employee not en- 
titled in excess of 30 days even when 
returning for new orders every 
lcaditsvstenue siete, ae 
Tips—stewards’ fees (deck), other than 
for deck chair, are subsistence items 
and not reimbursable when on per diem 
So ckitadindiieeabettadneoe 983 
Transportation to and from work—when 
Se cccncansinneesensneese Th 
Subsistence allowance: 
American Battle Monuments Commis- 
sion members continue entitled at all 


Dependents of Army officer—mother 
having busband and four adult chil- 
dren not dependent.................... 671 

Details—Army officer—commandant of 
cadets not entitled to advanced allow- 


Furlough—Army and Navy enlisted men 
not entitled—Army allowed commuted 
rations - osnedandepéncetipenenserséce 579 
Supreme C ourt, Uv nited States: 
Jurisdiction—decision of General Account 
ing Office not a proper question for sub- 
a 771 
Supervising Architect: 
Employees—transportation of household 
goods not authorized to first duty sta- 
tion nor to subsequent station from 
place stored prior to appointment...... 837 
Surgical treatment. (See Medical treatment.) 


@. 
Tariff Commission: 
Employees— 
Experts may be paid traveling ex- 
penses prior to appointment__._..- 599 
Leave of absence—ilitary, limited 
to 15 days a year if combined civil 


and military pay exceeds $2,000_... 116 
Traveling expenses—steamer rugs 
and deck chairs—when allowed.... 983 


Tax: 
Foreign—transportation tax in Canada 
proper charge in travel expense 
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Tax—Continued, 

Head, on immigrants. (See Immigration, 
bureau of.) 

Income 

Refunds on bonds containing a tax- 

PAO SOUR ccccdctmesctductatnen 

Refund of 1924 reduction authorized 

from “ Refund of taxes illegally col- 
SetbE™.comunti ieee 

Refunds payable from appropriation 

for fiscal year current when right 
Municipal—United States not subject to 
local city tax for permit to operate gaso- 
OI oc ircictantiantensustinasees 
Sales—purchase of auto repair parts with- 
out contracting or advertising payable 
if not contrary to written purchase 
CE cnicecdvccctdapbiasettidiesna 
State—assessments against real estate for 
improvements not applicable to Fed- 
CNR GRRE, cite eeetndttddtnneetdindins 
State (Florida)—gasoline—Federal Gov- 
ernment not liable for State tax on, but 
tax may be included in the purchase 

State (South Carolina)—gasoline price 
stated in contract as plus tax on deal- 
er—payment authorized. lit 

Tonnage—refund of, must be to owners or 
charterers generally 

Telegrams: 

Private parties to Government official 
collect payable at Government rates if 
official business 

Tobacco: 

Federal prisoners may be furnished, from 

appropriation for support 
Transportation: 

Baggage—Army, Quartermaster Corps 
employee entitled to, including auto, 
on permanent change of station. _...._. 

Bridge tolls—arrangements for, between 

carriers not to be considered in comput- 
ing land-grant deductions.............. 
‘lassification—emigrant movables—may 
include household goods exclusively --__. 
‘onsular and diplomatic service—em- 
ployees appointed while in foreign 
country may be returned to United 
States upon discharge... ............- 
Demurrage—delay in unloading coal 
from vessel due to construction of 
vessel—disallowed....................- 
Dependents of Army officer— 

Infant child 18 months old—no reim- 
bursement even though grand- 
mother accompanied child__._._- : 

Mother—must be member of house- 
hold and also dependent to same 
extent as in rental allowance— 
accompanying soldier's infant 
net mantel .nccikcde cia cticdsecece 

Temporary change of station subse- 
quently amended to permanent— 
no reimbursement for travel in 
interim 


= 


~ 


Page. 
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615 


162 


198 
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109 
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Trans; ortation— Continued. Page. 


Dependents of Marine Corps officer 
use of own auto entitles to cash equal 
to cost to have furnished in kind 

Dependents of naval officer— 

Home on termination of temporary 
commission does not entitle_...... 
Permission to change station does 


not authorize 25, 358 


Dependents of Public Health Service 
officer—only entitled to, from old 
permanent station to new permanent 
station—not to temporary stations... 

Equalization agreement— 

Substition of nonland-grant route by 
carrier does not relieve competing 
carrier from land-grant rates be- 
tween same points______- 

United States Shipping Board prop- 
erty being Government property 
LTE oi cnccnebepciessosee 3 

Express receipts—uniform receipt used 
to secure low rate limits liability to 
actual value not exceeding maximum. 

Freight differentials—shipment from 

point nearer destination than f. o. b. 

point does not entitle shipper to 

saving in freight 

General Regulations No. 13—claims to be 

settled in General Accounting Office... 

Goods lost or damaged in transit— 

Delivery f. 0. b. plant of contractor 
and inspected there—contractor 
not liable for damage 

Delivery f. 0. b. point of shipment, 
inspection at destination, does not 
make contractor liable for.......... 

Express company liable for actual 
value not exceeding maximum 
named in receipt—proportion not 
proper basis 

Recovery from carrier limited to 
maximum prescribed on bills of 


Sale of surplus f. 0. b. point of origin— 
Government not liable 

Veterans’ Bureau may credit pro- 
ceeds to appropriation 

Guards for prisoners—where prisoner 
escapes while en route through guard’s 
negligence, guard not entitled to ad- 
ditional expense occasioned by re- 
capture. 

Household effects— 

Agriculture employee—reshipment 
from anticipated station to cor- 
rected destination authorized at 
not exceeding cost from old to new 
station 

Change of station—ordered to re- 
ceiving ship for “general detail’ 


Navy enlisted men—permanently 
relieved from station and ordered 
to receiving ship for discharge— 
reenlistment entitled to have goods 
shipped to new station 


Transportation—Continued. 


Household effects—C ontinued. 

Packing, crating and drayage— 
customs service employee allowed 
reasonable costs when approved by 
Secretary of Treasury 

Supervising Architect employees 
not to first duty station or to subse- 
quent station from place stored 
before appointment....._.____. 

Supervising Architect employees not 
entitled to after separation from the 
service upon retirement 

Interstate and intrastate shipments— 
reshipment within State after inter- 
state shipment—when interstate rate 
applicable 

Land-grant— 


Bridge toll arrangements between 
carriers not to be considered in 
computing land-grant deductions 

Equalization—additional rates to free 
land-grant road during emergency 
does not entitle equalization roads 
to greater for past service - 

Naval Reserve Force members | to and 
from training duty subject tc 

Navy nurses—travel subject to, when 
on requests or cash payment sub- 
ject to reimbursement 

Private mounts of Army officers re- 
quired for Official use are entitled to- 

Substitution of nonland-grant route 
does not relieve carrier from land- 
grant rates between same points_. 

Military arrangement—Naval Reserve 
Force members to and from training 
duty subject to 

Naval medical officer at duty station— 
not entitled to reimbursement for ex- 
penses incurred in making professional 
NIE cocntineininnhuaneian 

Radio operating truck—commodity rate 
applicable as not included in motor 
vehicle classification rate - ileal 

Rates—commodity versus " lass—radio 
operating truck not being classified 
carrier only entitled to commodity rate 
instead of class rate. 

Remains— 

Forest Service—deceased employees 
not authorized except as sanitary 


Veterans’ Bureau beneficiaries—when 

and who entitled to. 
Requests— 

Altered—payment not authorized 
when alteration apparent 

Disbursing officer liable for payments 
when officer using not entitled to 
free transportation 

Erroneous issue matter for adminis- 
trative correction 

Naval officers traveling by circuitous 
route on Government transporta- 
tion requests—tmileage entitled to.. 
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Transportation—Continued. 

Routes—water routes computed on Hy- 
drographic Table of Distances, and by 

. 742,819 


} 
:: 


statute, not nautical, miles 
Seamen, destitute American. (See 
Seamen.) 


Travel allowance: 


Army enlisted men— 
Discharged as morally unfit may he 
paid, under act September 22, 1922 
Discharge date determines act under 
which payable—erroneously hold- 
ing in service not material 
Army nurses—not entitled to 
Coast Guard enlisted men— 
Discharged at own request not en- 
titled 
Discharge for refusal to be vaccinz sted 
—not entitled 
Navy enlisted men— 
Discharge for dependency accruing 
since enlistment entitles to ‘ 
Discharge corrected from indifferent 
to good-payment authorized 
Waiver of— 
Marine Corps enlisted man— 
Discharge one day prior to expira- 
tion of enlistment does not ef- 
fect waiver of travel allowance 
Where waived allowance to ob- 
tain discharge at certain place, 
waiver effective 
Navy, enlisted man, bound by 


Traveling expenses: 


Air travel—delay for temporary duty ex- 
ceeding 72 hours—travel status does not 
revive until actual resumption of jour- 
ney.. 

Applicants for positions —Tariff Commis- 
sion authorized to pay expenses of ex- 
perts for personal consultation . - _- ; 

Army nurses—not reimbursable when 
on leave or after discharge -.. _. 

Auto hire to and from work—when allow 
able as transportation and not subsist- 


Between temporary abode and ‘duty sts A- 
tion—when allowable in addition to 
subsistence 

Between two temporary ‘stations 
transportation and not subsistence ex- 
pense... _. ; bans 

Coast and Geodetic Survey—officers 
unrepeated travel in United States 
limits to mileage with no per diem sub- 
sistence....... sbetvente 

Commerce Department —~inspectors of 
supplies—chargeable to contingent ap- 
PORTE sess cd sie rs eielsale 

Conventions—Public Health Service 
officer attending in behalf of Veterans’ 
Bureau—not payable from Veterans’ 
Bureau appropriation. ........... 

Customs Service employees—detailed to 
another port for unlading vessel at 
night not to be charged against vessel _. 


SUBJECT 


INDEX, 


Traveling expenses —C ontinued. 


Deck chairs—Tariff Commission em- 
ployee allowed within limit of fees to 
deck steward -- saniaini 

Detail—Treasury Department engineer 
to Army transport for duty—held to 
be in travel status and entitled to ex- 
penses. 

Drinking water municipal supply must 
be condemned in order to authorize 

Headquarters—naval medical officer not 
entitled to, for making professional 
eacinsanae 

Interpreter for Alaska ‘District C ‘ourt- — 
payable from Schedule “C” fund of 
court—no Jurisdiction by accounting 
officers _. aaa : 

Leave of absence ~Public Health Service 
employee recalled from leave of absence 
to official station for duty not entitled 


Meals en route— reimbursement for cost 
of evening meal not questioned where 
traveler arrives at headquarters after 
62. M..=%> — 

Membership fees -Agric ulture " Depart- 
ment employee not authorized to secure 
lower railroad rates 

Navy officer—permission to change sta- 
tion does not entitle to reimbursement. 

Outside limits of United States- 

Naval officers—New York to Hono- 
lulu is outside, notwithstanding 
stop at San Francisco... _.- he 

Naval officers only entitled to extual 
expenses Pie Bi lowse 

Porterage for bedding—allowable 
when traveling in China. 

Pullman fares—expenses of need not 
be supported by receipts........... 

Sea travel—Marine Corps officer—re- 
turning via Europe from Philippine 
Islands may be reimbursed what he 
would have paid for subsistence on 
transport by direct route and mileage 
for actual land travel in United States 

Steamer chair—Treasury Department 
employee allowed under the regula- 


Steamer rugs—Tariff Gumasieden em- 
ployee not authorized by administra- 
tive regulations 

| ar, foreign, proper charge for travel in 


Taxi cab— 

Allowed when going to or from vessel 
with baggage necessary for sea 
voyage ionetmetanse 

Allowed when necessary to carry 
large and bulky file of official 
papers, etc — 

Three-fourths mile to street car en- 
titles to, for one way when walking 
to car on return 
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Traveling expenses—Continued. 
Taxi cab—Continued. 

Tips— 

Antitipping State (Georgia)— 
disallowed, although at end of 
interstate journey 

Government transport stewards 
and mess boys not entitled___- 

Interstate journey does not vali- 
date tips given at end and in 
nontipping State iaiewe 

Stewards’ fees—deck steward, 
other than for deck chair, are 
subsistence items 

Stewards’ fees—lounge and boot 
stewards on ocean liner not 
reimbursable 

Veterans’ Bureau—boards on discipline 
and morale limited to actual expenses 
not exceeding $5 per day 

Veterans of Spanish-American War, 
Philippine insurrection, and Boxer 
rebellion entitled to, when going to 
and from Veterans’ Bureau hospitals 
for treatment 

Vouchers— 

Oaths— 

Internal Revenue clerk ap- 
pointed deputy collector may 
administer 

Interstate Commerce Commis- 
sion may designate clerks to 
administer 

Veterans’ Bureau—custodians of 
hospitals not authorized to ad- 
minister 

‘Tre.sury Department: 

Contracts. (See Contracts.) 

Employees— 

Classification. (See Officers and em- 
ployees.) 

Clerk may not be paid also as laborer 
for part time if aggregate annual 
rate exceeds $2,000 

Detail to Army transport for duty at 
a higher salary not authorized 
limited to Treasury salary and no 
bonus: also allowed subsistence and 
laundry expense and transportation 
of baggage . 

Transportation of household goods of 
retired civilian employee of Super- 
vising Architect not entitled to 
after separation from service... ____- 

Traveling expenses—taxicab hire 
authorized where used to carry 
large and bulky file of official books 
and papers 

Purchases—aprons and sleeves—for use 
of employees of mint and assay offices 
allowed 

Special fund accounts—return passage 
money and fines of inadmissible alien 
immigrants d vas eboboweue 

Supervising Architect—employee on 
duty at two temporary stations—trans- 
portation back and forth charged as 
travel and not subsistence expense... ... 


Page. 


Typewriters: Page. 


Customs Service at Porto Rico may not 
purchase other than from General 
Supply Committee 

Exchange of old for new 

U. 
Uniforms: 

Repair or alteration of—Army enlisted 
men may not obligate United States 
when done at commercial establish- 
ments 

Uniform gratuities. (See Gratuities.) 


V. 
Vehicles: 

Automobiles— 

Customs Service—collector at Porto 
Rico may purchase from collections 
which are not considered funds ap- 
propriated by Congress 

Storage—assigned to Organized Re- 
serves may be stored by informal 
agreement 

Storage charges not to exceed value of 
automobile seized under prohibi- 
tion enforcement—exceptions... 347, 

Passenger carrying— 

Automobiles designed primarily for 
transporting supplies but with seats 
for emergency use not prohibited - 

Illegal purchase by Marshal not legal- 
ized by taxing as extraordinary 
expenses__s- 

Sale of seized automobiles. (See Sales.) 

Vessels: 

Arrest of—judgment against vessel of 
United States may not be paid to avoid, 
other remedy provided 

Emergency services—wrecking pump 
loaned to United States vessel and lost 
with vessel—no reimbursement to Gov- 
ernment service owning pump- 

Loss of Conestoga—Comptroller General 
has sole jurisdiction to fix date-—any 
right in Secretary of Navy repealed 

‘Tonnage tax—refund to owners or char- 
terers only with exceptions._........... 

Veterans’ Bureau: 

Adjusted compensation—set-off for any 
indebtedness due Government 

Allotments and allowances— 

Loco parentis 

Class E allotment may be basis 
for allowance 

Net allowable when no form of 
allotment or when contribution 
made otherwise than through 
allotment system 

Appropriations—reimbursement author- 
ized from proceeds of property lost in 
transit 

Beneficiaries— 

Insane—when State institutions en- 
titled to reimbursement for treat- 
ment 

Loss of wages ~whea entitled to re- 
imbursement for loss of wages while 
undergoing medical examination 


and observation..........-..-... 549, 775 
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Veterans’ Bureau—Continued. 


Boards on discipline and morale—travel- 
ing expenses—actual and necessary not 
exceeding $5 per day 

Burial expenses— 

Limited to such expenses as are neces- 
sarily incident to the preparation 
of the body and burial ceo 

Transportation of remains—when 
and who entitled to__........._.. 

Checks erroneously issued—postmaster 
cashing is liable to bank in which de- 
a 

Contracts. (See Contracts.) 

Contract hospitals—pay ments—evidence 
to be submitted to establish payments 
made to contract hospitals............- 

Director—may correct awards of prede- 
cessor retroactively but past payments 
SE ceabinnkecksnentncedncoc 

Disability compensation— 

Aggravation of prior disability must 
be in line of duty and not natural 
progress of disease_.............- - 

Award, retroactive, entitles to reim- 
bursement for medical treatment 
SEC occ ctncspensncenes 

Award retroactive carries reimburse- 
ment for medical treatment from 
effective date if ignorant of rights... 

Awards by former director, correction 
authorized—past payments not dis- 
an allinaduiematitendainmenauandon 

Concealment of facts at time of en- 
listment—effect of. ......... 431, 555 

Desertion—effect on rights acquired 
by honorable service... ........ -. 238, 

Draftees or applicants for enlistment 
disabled before acceptance entitled 
to, for all disease or injury in service 
and for aggravation...............-. 

Fraudulent concealment of disabili- 
ties when enlisting bars relief... .. 

Loss of wages—claims for, by persons 
required to undergo physical ex- 
amination—actual and definite loss 


ae 549, 77 


National Guard members rejected 
for physical disqualification enti- 
tled to, for disease or injury in 
service but not for aggravation— 
payments prior to December 239, 
1922, not disturbed - a 

National Guard members who did 
not accompany organization when 
drafted not entitled. ............... 

Naval Reserve Force active service 
for training does not entitle........ 

Presumption of service origin—three- 
year limit does not run from dis- 
charge or release from inactive duty 
or training duty in Naval Reserve 


Presumption of sound condition— 


SUBJECT IN 
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763 


704 


769 


41 


286 


4l 


5, 691 


465 


229 


398 


229 


37 


Application and effect of.. 175, 431, 555 


Disability due to willful miscon- 
duct may be established by evi- 


‘DEX, 


Veterans’ Bureau—Continued. 


Disability compensation—Continued. 


Resumption of sound condition—Con. 


Unsound mind at time of enter- 
ing service overcomes presump- 
I aicitiaicbiheatilaaninte i ciddw ae 

Venereal diseases—when compen- 
tikeciaitedamibiltiedntin tlnnneits 

Employee— 
Compensation— 

Bonus—certification effective 
from date fixed by head of 
I staan aceiirttadaniat 

Bonus—not entitled to where 
entered service on November 
7, 1921, after resignation from 
Bureau of War Risk Insurance 
on November 30, 1920... ...... 

Bonus—various questions de- 
ee hh as 

Thirty-first day of month—no 
deduction when separated from 
service at close of business on 
a III sticnictiiiestiitnbiitincnhtons 

Detailed or transferred from Public 
Health Service hospital, treatment 
Subsistence, per diem—limit 30 days 
not overcome by monthly orders 

or visits to headquarters..........-. 
Traveling expenses—oaths to, may 
not be administered by custodian 
I itentindectsccdtd envese 
Hospital—purchased at net cash price— 
abstract of title from same appropria- 


Insurance— 
Assignment by administrator to per- 
mitted beneficiary 
Beneficiaries— 

Designation of, may be establish- 
ed by evidence outside of policy 

Identity of—misstatement in 
policy of relationship of named 
beneficiary does not defeat in- 
tention of insured _... ._- 

In loco parentis—foster father des- 
ignation established outside of 
REE eS 

Joint—designation of both parents 
without naming shares created 
Rein CUBR cn vsctistdestibiwidece 

Cash surrender of policy voided by 
retroactive rating of disability only 
when on evidence on file prior to 
SOR... 00 cttiedieeirtenewnsenivce 

Concealment of disability bars any 
claim of presumption of sound con- 
dition at date of enlisting and all 
benefits from that particular enlist- 


Concealment of facts at time of enlist- 
ment—effect of. ................... 
Contract surgeons not insurable, nor 
is policy incontestable after six 
IR... citentenpanpedamné=eesntnn 
Desertion—effect #, on insurance and 
disability compensation 
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97 


331 


195 


569 


515 


308 


303 
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Veterans’ Bureau—Continued. 
Insurance—Continued. 
Discharge for cause does not bar—ex- 


Erroneous finding of total disability— 
procedure on correction at later date 
Extended as term insurance and ma- 
tured by total disability becomes 
vested and not defeated by death 
after extended term 
Incontestability after six months— 
error in granting policy to person 
not within purview of act not cured 
(contract surgeon). ......--. 
Lapsing—acceptance by enlisted | man 
of pay without deduction of pre- 
miums not a revocation of allotment 
for premiums 
Lapse prevented if accrued disability 
compensation sufficient to cover 
premiums—disease of service origin 
causing death different from that 
causing disability immaterial 
Overpayments under erroneous 
award may be prorated over subse- 
quent installments 
Premiums— 
Accrued disability compensation 
prevents lapsing for nonpay- 


Estate of deceased soldier— 
amount due as premiums de- 
ducted from arrears of pay due 
ONG: cdciestiss cnddeteses:. 

Refund from special deposit ac- 
count not authorized—appro- 
priations available 

Retroactive rating of disability voids 
cash surrender only if evidence on 
file prior to surrender 

Three policies to same soldier, earlier 
two terminated by discharge and 
nonpayment of premiums 

Leases. (See Leases.) 

Loss of wages—claims for, by persons re- 
quired to undergo physical examina- 
tion—actual and definite loss must be 


et AL ALR 


Medical appliances—Officers’ Reserve 
Corps at instruction camps are not en 


Medical treatment— 
Contract hospitals—evidence neces- 
sary to support payments to 
Contract with private institution— 
how and when terminated 
Dental service to person not entitled 
but properly authorized—payment 


Guardian of incompetent beneficiary 
entitled to reimbursement for ex- 
penses of medical treatment of bene- 
ficiary prior to governmental hos- 
pitalization 

Loss of wages while undergoing med- 


ical examination and observation. 549, 775 


Page. 
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Medical treatment—Continued. 
Reimbursement for cost of private 
medical treatment obtained prior to 
authorization by Veterans’ Bureau 
Naval Reserve Force—active service 
for training does not entitle to__. 
No liability for, when Government 
facilities refused _ - eienels 
Retroactive award of disability e en- 
titles to from effective date if ig- 
norant of rights.................-. 286, 365 
Service origin of disability to be deter- 
mined prior to treatment _____.__.- 
State institutions reimbursable for, 
while under observation and until 
date of finding that disability was 
not of service origin .........-- .- 462, 968 
Trainees entitled to, under appro- 
priate regulations 
Veterans of Spanish-American War, 
Philippine insurrection, and Boxer 
rebellion—when entitled to. . 173,791 
Overpayments to insurance beneficiaries 
—miay be prorated over subsequent in- 
Ee eyo. C!S 
Public buildings occupied by—what ap- 
propriations available for repairs and 
alterations 
Trainees— 
Discharge undes honorable condi- 
tions necessary......-...-.-.-.-- 
Medical course—payment for, as a 
unit, although not occupying 
specified time........ pet 
Medical treatment—authorized un- 
der proper regulations 
Vocational training courses—con- 
tract rate may not be increased by 
new contract bevause extending 
beyond fiscal year 
Veterans of Spanish-American War, 
Philippine insurrection, and Boxer 
rebellion entitled to hospitalization 
and traveling expenses for certain ail- 
181, 791 
Veterans of any wars. (See Burial ex- 
penses and Veterans’ Bureau.) 


Vocational education: 


Allotments to States—accounting for in- 
terest received by States required to be 
made to board 


Voluntary services: 


Detective—payment for expenses in- 
curred in apprehending post-office 
robber denied 

Emergencies—municipal fire truck going 
outside its jurisdiction to render as- 
sistance to Fort Totten Indian School— 
cost of repairs reimbursable. .-.._.-__- 

Informers—prohibition enforcernent—in- 
formers not entitled to reward where 
information was furnished without 
offer of reward, or agreement 

Mail messenger—postmaster acting with- 
out prior authority not entitled to ex- 
tra pay 
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Vouchers: 
Oaths— 
Custodians of Veterans’ Bureau 
hospitals are not authorized to ad- 
Internal revenue clerk appointed 
deputy collector may administer. __ 
Interstate Commerce Commission 
may designate clerk to administer __ 
w. 
War Department: 

Civilian employees—Philippine Service 
increase—civilian clerk of Quarter- 
master Department of Army not en- 
SE OG ac etiletsciaddenbsedbetssstee 

Contracts. (See Contracts.) 

Disbursing officers—checks signed by 
power of attorney may not be honored 
I, iba dntdtiidectinbéiches 

Militia Bureau—officers detailed to, en- 
titled to mileage 

Purchases— 

Coats, laboratory, for filtration plant 
employees not authorized-- : 
Commandeered tomatoes—fair “and 


Warehouseman’s lien. (See Property, pub- 
lic.) 
Warrants: 
Arrest— 
Defendants already in custody—not 
required—fee for disallowed-..__- 
Special agent of the Department of 
Justice not authorized to serve a 
warrant of arrest .................-. 
Bench—commissioner—not entitled to 
fee for drawing final bond 
Warrants (Treasury): 
Countersignature by Comptroller Gen- 


Weather Bureau: 
Purchases—automobiles for transporting 
supplies and kites, with seats for emer- 
gency use—not prohibited as passenger- 
carrying vehicles ...................... 
Witnesses: 
Army officers—mileage payable when 
testifying on behalf of United States____ 
Detained in prison—entitled only to sub- 
sistence and $1 per day..............-.. 
Fees—entitled to only one per diem for 
each day’s attendance under a general 
subpeena—entitled to a per diem for 
each case where attending under sepa- 
tate subpoenas and defendants different 
Government employee—testifying in 
State court while on leave—entitled to 
Crem BORO. owe ndvessccrcenccnccsisccs 
Government employees—fees or mileage 
not payable when subpcenaed to testify 
at official station, even though on leave 
Indian policemen—traveling expenses in 
prohibition cases payable from Indian 
Service appropriation ................-. 
Subpeenas—General Land Office may 
pay fee to postmaster for service 
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955 


87 


665 


67 


433 


991 


545 


531 


870 


493 


Active military or naval service of the 
United States—active service for train- 
ing in the Naval Reserve Force not con- 
i cunaeinneeeeonan 

All necessary repairs—to leased building 
depends on law of place in foreign juris- 
tela tence rae 

Appropriation—customs collections at 
Porto Rico are not an appropriation 
within restriction on purchase of passen- 
ger-carrying vehicles................... 

Appropriation unit—defined in connec- 
tion with classification of employees -.-. 

Books of reference—city directory con- 
a hi, 

Burial expenses—not amplified by the 
term “funeral expenses” .............. 

“C.1i. £.” contract—defined.......... 

Certified in writing—approval of blanket 
requisition is not compliance with re- 
quirement as to advance payments for 
| eee ea Rea 

Clergyman’s fees are burial expenses __.__ 

Completed and occupied—portable build- 
ings may be within purview of appro- 
priations for repair and equipment -_.._. 

Constructive service--active duty of 
Naval Reserve Force member after 
July 1, 1922, not counted as, for longevi- 
OF a cececcneccthtvees cosas 

Current enlistment—does not cover an 
extension of the enlistment...._.____- 

Dependent child—Officers’ Reserve 
Corps officer’s certificate to be accepted 
if no contra-knowledge __........._.__. 

Dependent parent—stepmother not with- 
in purview of commutation of quarters 

Discharge—- 

Dependency—not a discharge for own 
CUNNING nicest ciwsinisccdiis 
Dependency—concealment when en- 

listing does not void enlistment___- 
Felony—concealment voids enlist- 
I 
Honorable conditions—definition 
adapted to vocational training law - 
Honorably discharged—ordinary dis- 
charge with recommendation for 
cal ania enina 
Indifferent changed to good—travel 
allowance payable................. 
Minority concealment voids enlist- 
en! it I Rel A atl 
Morally unfit is not by way of pun- 
ishment for offense and does not bar 
travel allowance..................- 
Ordinary—is under honorable condi- 
tions within purview of reenlist- 
ment allowance act...............-. 

Distance—sea travel—method of com- 
puting when returning destitute Amer- 
ican seamen to the United States 

Duress—financial distress is not - - 

Duty in connection with National 
Guard—detail of Army officer to 
Militia Bureau is not 
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864 


721 


629 


820 


139 
691 


691 


S38 
342 


6¥1 


350 
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Words and phrases—Continued. Page. | Words and phrases—Continued. Page. 


Emigrant movables—rate may be used 
for household goods ae 
Equivalent duty—flight duty may be 
prescribed for Naval Reservists in lieu 
itetiretsudtavbdsiintinees 
Equivalent duty—in connection with 
armory drill pay 
Establishment—Federal Reserve Board 
is a Government establishment 
Executive department—Interstate Com- 
merce Commission may be considered. 
Fair and just compensation—what con- 
stitutes in connection with com- 
mandeered supplies... . . .. ine 
Federal service—does not inc slude “school 
teachers of District of Columbia 
Field duty—limited to operations against 
the enemy 
First enlistment in Nav: y—not considered 
for uniform gratuity purposes where 
reenlists in Regular Navy following dis- 
charge from enlistment to which had 
been previously transferred from Naval 
Reserve Force.. datatiniad 
Fuel— appropriation for, may be used for 


Funeral expenses—does not amplify the 
term “burial expenses” 

Government reservation—Veterans’ Bu- 
reau hospital is not, and custodian not 
qualified to administer oaths ____....-. 

Hazardous work—remoteness of place of 
employment in Forest Service not con- 
clusive 

Incident to training, etc., of Army—base- 
ball for hospital patients held to be---- 

Just compensation—price fixed by Navy 
Department for supplies furnished 
under compulsory orders. ._..........- 

Loco parentis—U nder war risk laws... ._- 

Loss by exchange—only possible to dis- 
bursing officer where foreign money is 
appreciated in terms of United States 
money 

Loss of wages—actual and definite loss 
must be shown by persons required to 
undergo physical examination by Vet- 
erans’ Bureau 

Lowest passenger rate—for American 
seamen does not include rate for Asiatics 

Market value—selling price of like mate- 
rial is evidence of 

May be deducted—construed in liqui- 
dated damage contract as ‘‘shall be de- 
ducted”’ 

Military and naval forces—Officers’ Re- 
serve Corps are not in, when in instruc- 
tion camps 

Newspaper—distinguished from period- 


Officers—boards of discipline and morale 
members are - ceccucsseosecese 


87 79°—24—70 


6, 749 
253 


On the rolls— District of Columbia retired 
school-teachers on temporary leave of 
absence during 1919 and who on June 
30, 1919, had not been in a nonpay status 
for more than a year, are 

On or before July 1—certificgte required 
may not be made “as of” at later date_. 

One-third of his monthly pay—means full 
monthly rate although serving only 
fractional part 

Operation of law— —assignment of contract 
by receiver on order of court 

Outside the limits of the United States 
in North America—travel from New 
York to Honolulu, stopping en route at 
San Francisco, is outside 

Outside the limits of the United States in 
North America—from Balboa, Canal 
Zone, to Puget Sound, Wash., is outside. 

Packed for export shipment—trade cus- 
tom governs when no other explanation 

Per diem employees—employed perma- 
nently as distinguished from employ- 
ment from day to day 

Periodical—distinguished from news- 

Permanent additions—to Navy pay do 
not include additional for cooks and 
stewards 

Permanent change of station—orders to 
receiving ship for “general detail’? do 
not constitute 

Persons subject to military control—civil- 
jan employees of Army in peace time 


Physical upkeep—minor repairs to public 
building classed as 

Press clippings—reprints of abstracts of 
Government publications are not 

Public quarters—includes tent quarters at 
station 

Salary—X-ray fees are not 

Sever connections with service—Naval or 
Marine Corps Reserve member does 
not, by accepting commission in any 
other branch of naval service __.......- 

Sound condition, presumption of—what 
constitutes and its application in regard 
to Veterans’ Bureau disability compen- 
sation 

Support of prisoners—may include to- 
bacco, cigarette papers, snuff, and 
matches 

Transient pay—additional to cooks and 
stewards in Navy 

Trespass—airplane flight over private 
land is not 

Troops—civilian employee of Quartermas- 
ter Corps is part of (16 Comp. Dec., 173) 

Tuition—may include laboratory but not 
IIE AOI: do tivcmt:bicihtebaeimmechamues 

Within Indian resery ations— what con- 
stitutes for highway construction 





